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Lunupughwljul nuinwywpnieint i 7

wjyhup vhongutp, npnup wuhpwudtown ku Jqupniyph JEpptwljut tyyuwnwlhtt hwu-
ubknt hwdwp:

znpjudnid dwbpudwut ipnisyl) B ppudniiph wuwownwwinipjut dhowljjuy
Uhgnglitpp, npuilg Yhpundwi nhypkpp b btwwdbkning unipklnibpp hwdbdw-
nwljut whgugutng twb huygh wywhnydwi yhengutph htw: dbpnisnipjut £
Eupwunlyty twl y&nh junwupdut wywhnydwb ptunnhunninp pttwplynn Jupnyg-
prh opowtwnid: bpujujhpwe wypulwhluyh, opkiunpujut jupquynpnidutph b
Juunwpws Jhpnisnipniuubtph (nyuh tkppn hinhtwlukpt wowewplty ko Lwnu-
pughwljwul nuunujupnmpjui opkugppnid twhiwinbul] jupgquynpnidukp, npnup
Ytpwpkpnid b Jdnh uunwpdwb oppwnupdh Jupnypnid hpuyniiph yugnww-
umpjul Uhpwuljuy dhgngubphtt b nputg Yhpwundwinp:

Pwiwh puntp — punwlwl quonwywinipyui ppun/niip, wppup puuuphinipul
ppun/niip, wpnup punwpbhbnipyul ppuniiph nwpp, puunwlul whnp junmwpnid,
pumnwlwl whnh Junupdwi ppounupd, Jdnh Jumnmwpdwl ppownupd, hpuniniiph
wupnwwbnipyul dhowhlyuy dhonghkn, Yydnh Jumnwupdwl wwyuwhnynid

Tunujut yurnyuinipjut b wppup punwpbinipjut hpwyniupubph
dudwitwljulhg hpwypujunudp, punggpybny twb punulut wjnh junw-
nnud wwhwbgkint hpwyniupp, mhtiwp £ yunlbpugil] wnwbg unipjkljnhy
hpwyniuputiph b ophtwjut pwhbph wuwomwwbnipyub Yhpgtwpyniputiph b
JEpotwbyuunuljutbph hwdwwwpthwl wywhnydwb qunuthwph, npyhuhb
Eupwlw L hpugdwt twl punupughununujupuljut wpynibudbn ju-
mmiguljupgtiph dhongny: ddnh juwnwpdwb sppwnupdh Jupnipep punupw-
ghujut puunuyupnipjub muppkpulyus Ak, nph wpyniipnid juyugdws
Eqputhwulhy puunuwlut winny Jipuljuuqynid £ btwjupwt phjutdws nu-
nwluh wljnh juyugnuip kqws Jhdwlp wyuhn]tin] swhwgpghn wdh h-
npuyniuph yuwownyuwbnipniup b Jkpugubing wppupununnipjut knipniup
huwpawnnn hpwghdwlp: 98nh junwpdwb sppwununpdh Jupniyph opowtwlnid
stnuplynid k upuwy, pijubidusd qpuunuwlut wlnh hhdwt Jpu swqué hpw-
Uniipp npuiny hulj (hupdpnpkl wyywhn]bing wppupununnipub hpuo-
Jubwgdwb gnpdwnnypp: Zwupy k puggst), np pijutJws wjnh hhdwi ypu
wnwowgwé hpuniupp h uyqpuik yhwp k qnnipinit sniuktwp, ntunh unp
puunuljut wn jujuging gunupuip huygh dekpddwb jud Jupnypnp Jup-
&hint, huygh wnwig putinipjut ponubnt npnonid Juyugubint nhwypnid wyunp-
wnwynp E wywhnyt)] twb wudh hpwyniuph JEpuljutqunudp: Zujuewl nhw-
pnid hpun]nibiph wwonyubinipynilp, poynpupluwb hhdwi Jpu inp wljnh
Juyugnudp Yypku dbwfjub punype b skt hwbghguh punupwughwljub npunw-
Jupnipjut jupgny gnpsh pttnipyudp wtuignn Jepglwpnyyniupht:

Upunjt] wwpq pumpugpuudp 4eh ppgwnupdh qupnyph tyunwlp
Y&nh juunuwpdwt hbnbwtph Jipugnidu k, npp gpubnpynid E gnypp dkpw-
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nupdttiny, whnwuih qgpubgnidi whduybtp dwmbwskiny, wbudh gnypuyht h-
pwyniupp yhipuwljuwqubing b wyjb: Zkwnbwpwp, jupbkih Ewupdwbwgpky, np wb-
&n, pnnnpunltny puunwlwi wjnp b gonpsh unp puunipjut thoynwd hpugub-
1nY hp hpwyniiph yuonwwinipiniip, tyywnwl nitih vnwbwnt tnp punw-
Jwl wyw, npny ny dhwju Yubpddh hwygdnph wuhwbgp, wyb ytpugh ju-
nupyus, uwuyt hbinwquynd pijutdus b wyjbu junwnptjhnipjut hwwn-
Juthy sniukgnn nuinwljub wljnh hhdwt ypu mnwgwgus puguuwjui htwn-
lbwtpp: @npsh unp putimipniup hdwuwnwgnipl Yihukp, bpk swwwhnyytp Ju-
pnyph tyunwyny wuydwbw]npyuws widh hpuyniiph ywownuwin pyntip:

Lwutih np whwnnipjut wuntthg wppup punupttnipyut hpuyniuph wwyw-
hnuwt wwpnwlwiunipjut wnwetiwghtt Ypnnp gunwpuit b, Jupsnd tup,
np Yy&nh Junnwpdw oppunupdh hupgh puttwpynidp whwnp L junwupgh b
nuunwpuih twhwdbninpyudp’ wiljwju wji puthg swhwgpghn whdp tdwi
phunud ukpyuyugnty k, pl ns: Uju hwpght nuinwpwiiip whwnp £ wingpuguntw
gnpsh unp ptuunipjut thoynid huygp 1phy jud dwutwyh dkpdtnt, gnpsh Ju-
pnypep jupdbnt jud wowig pulinipyul ponikint dwuht punwljwi wljnnod
hwoyh wnubny, np wppupugunnipyub qluwynp tywnwlp dwpgnt hpw-
Uniplikph’ npybu hhutwlwi unghwjuljwi wpdbph wwonuywbnpnibb , n-
np opkuph dnpuwy ppugdwtt yuwpwquynid Jupnn b shpujubwbwg: Ldub
nhppnpnonudp wuydwbwnpyus Eyunwpuih’ npybu hwbpught hpfuwinte-
jniup Ypon uniptlnh jupquyhdwlny: Uwubwynpuy bu.

Uwhdwbwnpmpyub 3-py hnpwsh 2-py dwuh hwdwdwyi' dwpgnt b pu-
nupwgnt hhdttwlwt hpwyniupubpp b mquuumpniiubpp hwpgtiu nt guown-
wuukp hwipwhtt hpjuwtnipjut yupnuuinipniubbph Gu:

Uojws nwhdwbwnpuliut unpdp vwhdwbinid £ yhnmpjub gupnwlw-
unipnitiubpp hhdttwljwt hpwyniupubph nt mquuunipiniiubph wnsnipyudp
uuwinbubyn] wyn wwpnwuinpmaikph kplym gpubnpmd: Vwe hwbpu-
jht hpluwbmpymip wwpwynp £ dh Ynndhg «hwpgly», huly dyniu Ynndhg
aquonnyuittkp hhdtwlwb hpwyniipubpb nt wmquunipnibkpp: «Zwupgbp»
whinmpjut wwuhy Juppughst b hhutwlwb hpwyniipny yusnwwi]ws
puphphlt Uhowndinkimg dkniyquh gt knpuwlny: P inwppbpnipgmnia gpu
hhdtwljut hpwyniupubpp «quonuubbip whnnipyut ypuw gund | wngh-
nhy gnpénnnipniilkp dknbwpllnt wupnuljwimpemi' h swh hhdtwlwui
hpwyniuph Ypnnukph (bhghjuljui b hpuwpwbwlwbh wdwig): Ypwiny 22
Uwhdwbwnpmpnibt wdpugpmu E hhdbwlwi hpudmbplbphg pluny wh-
nnipjut tkqunhy b ynqghnhy yupunwlwinipniuatbpp:

22 1énwpkl) puunwpuith pinpnodudp’ whnnpput wnghnhy] yuponwalju-
unipjnitubph hhdttwljwt hwnljuihot wyt E np gputp gnpstwjunid ww-
hwupnmd tu hwipuyhtt hpjuwtnipiniuikphg dntwpll) withpudtown dhong-
Ubp wupnuubkynt dwpyne b puqupugm hhdtwlub hpunjniipibpb m w-
quuinipjnibuitpp, dhtsnln tkquinhy wupnuljuinipniutbpp yuwhwienid ku
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Abkntwywh diw) wihwplh dhoundnm pjniithg: Cun wynd’ whnm pjub dhqunji]
L wnghunhy wupuwlwunipniuubph tyuwnwlp 22 Twhdwbtwngpnipjudp wd-
pugnyud vwpnnt b punupwgnt hhdtwljw hpuwniuputph nt wmquunipini-
Ubph bpuppuwynpnudi Ewybnnipyut’ Uh ghwypnid wljnhy, dnoe phugpnod” wu-
uhy pipujunwupnipjut thongny!:

bp htppht, ynqhnhy yupnulwiuniput yunowd Junwuwpndp thpw-
ol £ nipwljub b pipuguljupquyhtt punungphsubph wnluynipnil, npuh-
uh nnwuppbpuljdwt hhdpnid puljws swthwtthop whnnipjub Ynnuhg whulug-
ynn gnpénnnipjub kmpniut E Unipuljut punungphsp Eupunpnud £ hhduw-
Juwt hpwyniupubph b mquunipniutinh hwupdtp nt wpynitwdbn hpugdw
hwdwp wihpwdton junniguwupgbph b puipuguljupgtph wdpwgpnid, huy
pupuguwlupqujhtt pununphsp yuwhwbenid £ hwipuyhtt hpjuwbnipyub dwp-
dhtutinh Ynnuhg wyn junnigujupgtph b pupugujupgbinh yuwnowds jruuw-
gnpénid: Opkupny hhdtwlwt hpwyniupubpnh nt wqunnipniuubph wpynt-
twdtn hpwjwtwgdwt hwdwup wuhpudbisn juquuljkpyuljut jupnigw-
Jupgtp b pipuguupgbp tpupjuwynplp vwhdwbwnpuwhpujujui ww-
hwy E:

Uwhdwbunpnipyul 61-pyy hnpush 1-ht dtwuh hudwdwyh' jnipupubsnip
np nitth hp hpwyniupubph b wquuumpnibtiph wpynibudbn gunuut
yuonwwinipjul hpuyniup:

Uwhdwbwnpnipyul 63-py hnnjush 1-ht dtwuh hudwdwl' jnipupubsnip
np niih wijwj b wbwswn puinwpwih Ynnuhg hp qgnpsh wpnwpugh, hpw-
wuwpwlught b npowdhwn dudjtwnnid putinipjubt hpuyniup:

Uwhdwbwnpnipyub 75-py hnpush hwdwdwyh hhdbwlwb hpudmuphk-
np b wmquunipnitubpp jupquynpbihu opkupubpp vwhdwind B wyn hpw-
Yniuputph b wquuumpnibtbph wpynmibwybn hpujutugdut hwdwp wb-
hpwdton Juquuljtpywljut Jjunniguwupgbp b pupuguljupgbp: Lutwnply-
Ynn phiypnid Uwhdwbunpmipjudp hnswljdws wudh wpnpup punwputnipjut
b puunuljut ywynwwunipjut hpuyntupubph kpugwynpdwl, gputg wpn-
mitwybn hpujubtwgdwt wthpudbyn junnigujupgbpp vwhdwbdws Eu o-
plupubtpny: Ldwt Juplnp pupuguljupg b tub punuljubt wlnh junwpdut
opownupdh htunhununh  bwhwnbundp: Zenbwpwp - opkhugph Gngiuhg
bdwl phpugulupgh bupnmnbudwl phwypnid hwipuyhi popuwimipyub fpng
unippklinbkpp wkinp F wunnowdnpklh jkimumgnpskh bojuy Qupnigulupgp  h
wnywhnymll wyuwku Insyws <hwbpuyghl pwhpy, uyl b umpklnpy ppo-
Yniipllph b ophbwlul pwhbph quonwwinipiniil ppughling hwudwp: Tw-
wnwpwin tpdws junniguljupgh hpugnidt wywhnynn hwbipught hojuwbnige-
jniup Ypnn uniptn k:

1Sk u 9% phy 2/0111/05/21 Jupswlwl gnpény d€pwpkl nunwpuith 12.06.2025 . npnpmiup:
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Twnwljub wlnh junupdwb osppwunupdh hwpgh jnusnuip punupuih w-
wuhnymu Ewnwybjwybu ny ph dwaban]np, ufyuy ghypmd’ §ngdtphg dkyh
ouwthh, wy] hwuipuyhtt swhh hphdw Ypu, wie wyt, np puunupuit E yupunwynp
wuywhnyt] wbdh’ Uwhdwiwungpnipyub 61-pn b 63-pn hnyjusubpn] uwhdwi-
Jws hpdtwjwu hpuniupubph hpugdwt hwdwp twhwnbujws junnigu-
Jupgbph wuwwpwd Erumgnpénudp:

Uhwdwdwbwl, Jupdnid Eup, quunwpwip, tdut Jupnyph wpwbdbw-
hwwnlm pjnttikphg kjikng b nkiwny wupnulwbnpmni wewhnb) wi-
&h quunuljut urnwuwinipjut b wpgup punupbtnipjut hpuyniiph hpw-
gnudp, ny Uhuyt yupunwynp k ubthwljut twpwdbnunipjudp juwnwunpt] qu-
nwlub wlnh oppwunupd, wyjh wywhnyk) hp hul nuunujut wnh junw-
nnudp: Ldwt nhppnpnonudp plunid E twl GYpnyujut pgunwupuith hwjnbws
phppnpnonidubinhg, npnup hhdtwuinud hwignud Eu wyt qunuithwpht, np
puunuljut wljnh junwupndp whwnp E nhugh npybu wppup gunwptnige-
jut hpwyniuph wtpwdwtih duu:

Uwpnnt hpuyniupubph EYpnyuljuwb pguinnwpuit wpunnwhwynk) £ wj ghp-
pnpnonudp, np juwpingdwé hpwyniupubph JEpuljubiqunudp yuwhwbgnid &
huundwt wpyniupnid ndju) wbudh hwdwp wpwowgusd puguuwlub hk-
wnbwtpttph Jhpwugnid, hst hp hipphtt wwhwbenid E htwpwynphtiu yEpw-
Jubqul) bwjupwt hpwjwjuwhinnidp gnjnipnit nitikgus Jhdwlp (restitutio in
integrum): Uju nliypnud, tipp wtidh vwhdwbwnpuljuwb hpugniupp jpupanyby |
ophttwjwt nidh dke dnwé puunulwt wljnny, wyn hpwyniiph Jepuljutqi-
dwt btyywnwlny dhtush hpwjwhiwpuinnidp gnynipinit nittbgus yhdwlhh ipw-
Juigunidp Eupwunpnid | wjiyhuh Jhdwlih uinbnénid, npp gnjnipjniu £ niuk-
gk mju) nuunuljut wljnh puguuynipyut yuydwbubpnod®

BYpnyuwlwt nunwpwit hp twhugbyuhtt hpuyniupnid wpnwhwynby
E uwy nhppnpnonudp, np Muydwbuynpynn whinmpniutbpp ny dhuyb whwnp &
wdpwgpbku punupwughwljwb hpwyniupubph puunuwljut yuonywunipyub h-
puyniupp, wyik Ynuhpbwn gnpény whwp £ wywhnykt wudh Ynndhg wyn hpw-
Yntuph hpwlwbwgdwt hpwlwb htwpwynpnipniup:

GYpnyuljut puunwpuip hwuwnt) E np Unudkughuwyh 6-pn hnnush 1-htu
Jhwnp wuonwwinid k ykpetmljuty, wupunwnhp puinuljut npnpnidubph ju-
wnuwpnidp: Swuljugws nwnwpwth §nndhg juyugdws npnonidubinh Juwnwp-

2 Sk'u Mwwywihjunynymnub pigykd Znbwunwih (Papamichalopopuulos v. Greece) qnpény
Uwpnnt hpwyniupubph Ypnyuljub punwpuih 31.10.1995 pyulwh y&hop, Yhiwn 34:

3 Sk'u Colozza v. Italy pjh] 9024/80 quiiquuniny Bipnuywljmt qunupuih 12.02.1985 pyuljwih
y&hop, Yhwn 28:

4 Sk'u Ouzounis and others v. Greece phy 49144/99 quiquuny Bypnywluwl nunwpwih
1800402002 pJwlwih y&hop, Yhwn 21:
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dwtt hpuyniupp qquunupub nphubnt hpwynitiph» punugnighs dwut b, hw-
Junwl yupuqunmy Ynin]kughuygh 6-pry hnpush 1-hi hnp jpunbu hiwu-
wnwgnipl:

Gpnyuyh unphpnh «fngnyppujupnipmnit hpuwfniiph dhongny» kpn-
wuwlwt hwbudtwdnnnyh (wyunithtin dhubknhyh hwtduwdnnny) 18.03.2016
pYwluuht pugnitws «bpuwyniiph ghpuuynipjut hujhy guul»-p, h phyu
wyjuh, BYpnuyuyh junphpnh dwutwljhg ywhnnipmniutbpnid hpuwyniuph ghpu-
Junipjub quwhwwndwb swhwhy £ phnupynmd twb hpwduljwt npnpw-
Yhnipiniup, nph npubinpnudubiphg k res judicata uqpnitipp: Uju ulqpniiph wu-
hwtiot t, h phyu wyuh, JEpotmju punuljut wjntph junwpdwt wyuwhn-
Ynudp: Twnwljut wnp sjunwupbnt wpyniipnid hdwuwnwqplynud bu qu-
nuwljuwl yuonwwunipjut hpuyntupp b hpwyniuph ghipuluynipiniups:

Gypnwuyh junphpnh twhiwpupubph Yndhwnth 09.09.2003 pulwuh «tw-
nwlul wjnbph junwpdwt Ywuh» phy Rec(2003)17 hwtdbwpupuljutnid
wlpugpus b «Twubwljhg whnnipmiubbpt ikl wupnuljuwimpmb b-
puohuwynplnt yEpotwljut b upuwunhp punujut wnbtph juwnwpnidps:

Jtpngpuih hhdwi ypw hwdwpnid Gup, np qpuunwpwip inp pbunieniu p-
pujubugubihu jud pwhwqpghr wmdh nhunudh hhdwt Jpu punwulwb wljnh
Juwnwpdwb sppunupdh Jupnip hpujubwgubjhu yupunwynp k dhgngukp
dtintwplty hp Jupnyph oppwtiwlnid Yuywgdbjhp punulut wlnp juwnw-
poud wmyywhndbnt hwdwp:

Cun npmud’ gnpé nitiklip wjtighuh Jupniyph htwn, npukny dh ynndp, dwuubtw-
Unpuiybu huygnpp, pwhwgpgedud sk twpelht Jhdwljh Jhpuljwbqidudp b
Jupnq k unspunnunibp uinbtnsty: vnspugnunubpp upnn tu uintndyk), ophtiuy,
J&nh wbdhowljwb htnbwtpp Ykpwgubing b tnp hpwjwhwpwpbpnipmni
unbinsbtny:

d&nwpkl] nunwpuip phy B41/0479/02/14 punupwughwlwbh gnpény fu-
jugnpwé npnodwdp nhppnpnonid £ hwjnub) win wyt, np 4&nh junwpdwt opou-
nupdh hwupgh pitwpuwb dudwbwly jupnn EJtpugyt) dhwyt gnynipinih sni-
ukgnn npuunuljut wlnh widhpwljub hbnbwipp: Uwutwynpuybu, aodus
gnpény J&nh junwpdwb wpyniupnid wpwnd gnyph ujundwdp swqk) tp
huygynph hpwyniupp, ng htnnwquynid gniypp onmwpky) tp wy) wwdh: 4€nwpkly
nuunwpuwup npnpdudp ok L «ddnupkl] npuunwpwutt wpdwbwgpnid E,
np Y&nh juunupdwt sppunupdh ypwpkpu) ghunidh putnipjub qupnyph
tywwnulyp dhtsh pijutidusd pquunulut wlnh junwpnudp tnué nponipniup

5 Sk u Burdov v. Russia phy] 59498/00 quiiquinny Gpnyuljul nuunwpwith 0700502002 pywlwith
y&hnp, Ytw 34, 37:

¢ Sk'u Gipnuuyh unphpnh  «Inpnippudupmpmmt’ hpwyniiph  dheongnts  kypnuwljwl
hwtdtwdnnniyh 18.03.2016 plwljwuitht punniuws «bpuniiph gipuljuynipyui huljhy guilyy, jin
107:
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Ybpuljwiqubi t: Ujuhtiph pnpnp nhypbpnud unupp phljuifws quunwljwi
wljnnny npnodws, vwhdwiws b mpudwnpdus hpuyniupubph b wupunwlw-
unipyniiutph dwuht k, npnup Jipugdl) bt puunwljut wnh pijutdwdp:
Zhnltwpwp J&nh opownupdh nphuntuh putntpyub pnfwinulnipnibp ubnp k
vwhtwiunhwljh phjui]uws punulwh wljnh Swdum] (...): Ujuhtpl' popnp
wyu nhwplpnud, bpp punupughwljut hpuyniupubp ki swgkp ns ph phjutdws
nuunwlub wljnh, wy] puqupughwlut opktiugppny twhiwnbudws wy) hhu-
phpn (op. gqnpdwipp), wuyw punupughwlwi hpuyntupbph yusnuywinp-
miap Bupwlu £ ppwjwbwugdwt punupughwljub puwnwjupnipjut o-
nluugppny vwhdwtijws Jupgnd (...) :(...)

J4nwpkl nuunwpuith Jupshpn] «runwluwb wlinbkph hupunhp -
wnwpuwt dwuh» 22 opkuph 26-pn hnnwésh 1-ht dwup fhpwrekihu npu gnp-
snnnipjwb mhpnypnid whwnp k 1hth pugunuybu wyt hpuwyniupubnh sknun-
Ynudp, npnip uvwhdwigl) kb phjutidwsé Jdeny (qunuljut wjnny: Uhtsyhn
nuunwpuwutbpp pupkjuhnd dtnp pipnnh htunhwnninh Jhpwndwt hupgp nt-
St Eu ponnpwpkpubphtt y&nh oppwunupdh ghunudph putnipjut dwubtwljhg
nupdubnt puunujupuljut gonpénnnipjudp uyt nhwypmd, Epp Yhpehukpu
sniubl wytyhuh puunuwdupulut jupquyhdwly, npp poty) jruwp hpuljuwbwg-
k) hpkug hpunniipibph wpynibu]bn wuonuwinipynil, wyy pymd’ gnp-
Swinph wijuybpnipjub nhypnid nkunhwnnighwjh Yhpunnid b Juuutbph hw-
wnnignid: SYjuy pwpnid pnnnp pipnn wbdwbg hpwyniupubipp dwqby Eu opkt-
pny vwhdwbjws Jupgny Yupyws gnpsuppubinh hhdwt ypw, b wyn gnpdupp-
utinp punuwpwghwlwut nuwunwyupnipjut opkiugppny vwhdwudws Jupgny
skl Jhdwnpldt npytu Jhdwhwpnyg jud wwhwiy sh ukpiuyugyt] wnnshis
gnpdwunpph hkwnbwuptubp Yhpwunkint ykpwpbpyup:

dtpngpuhg pund £, np npybu juint wpwewinid £ puunwljut wljnp
Juwnwpdwt oppwununpdh Jipupkpu) juyugduws punuljut wijnh hknwuqu
Junwpnidt wywhnbym fbghp: Zknbwpwp’ gunupuih yoqdhg bwhow-
wtu whwp k jhpurdti hpuniiiph yuonuum pjub wytuhuh thengubp, n-
pnup wuhpwdtow bt Jupnyph Jipgtwfut tyywwnwlhit hwutbjnt hwdwp:

Ll Uhongubipp nuunujupughwnnipjut dky hwjnuh ki npytu hpuynit-
Ph wuonwwinipjub vhpwulju) dhongukn (provisional measures of protection):
Uiy dhongubph Yhpwenidp mwpwsdws b wwb Gpnyuljut nuunwpuh
wypwlnhluynud:

Punupughwlut puwnwlupnipjut opktugppnid npwbtu  hpwyniuph
wuwownyuwunipjut dhowtlju vhgng hupl] £ wnwduwgut] huygh wuywhny-
dwt twpnttwuit theng b huyygh wyywhnydwt dhong Yhpwntint phpuguljun-
qtiph twiwwnbunidp: Cuy npnid” Eplyne nlwpmid b opkipp uwhdwnid E idwb
dhongutinh Yhpundwh hhupbkpp:
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Twnwjupughwnnipyub ke huygh wywhnyndp ghunnwplynid E npyku
nuunwpwih Ynnuhg junwpynn guunwdupuljubt gnpénnnipinil, npp hk-
nwyunnid £ gnpény Juyugytjhp yénh juwnwupdwb Epushithpubp wwywhnyb-
Int byuwwnwl: Uhtitngt dwdwbwl, huygh wywhnynudp punujub wwown-
wuwunipjul phdws wdwtg hpuwyniupubph uwonwywtinipyut twhituwlut A
E, pwtth np puunupwth npnydwdp Jhpunynn yquonywbwlwb thengubkpp, n-
nnip puunuyjupughwunnipjut ke Ynsynid ki huygh wywhnydw dhengubp,
hwunbku Eu quihu nputu Jhdbh hpuwdwhwpwpbpnipyut jud gpu htn ubp-
nnphlt juuyws wy) hpuwjwhwpwpkpnipnititbph dwubwlhgubph 4pu wyne-
puhpujulut ubpgnpdnipjut wjtyhuh dudwwuynp dhongutp, npnup sk-
qnpuigunid tu yh&kh hpughdwlp dvhtish pputnd jhwpdtp hpujuljw npn-
oujhnipjut hwuwnwinnudp, pugunnid ku qnpsht dwubwlignn whdh Gupwunn-
Ju1 hpwyniupubphtt wunuetwh (wdbpuljutqutih) Juwu yundwntint hw-
Jubwunipniup”

Unugymu ' huygh wyyuhndwh hiunpininp hwigbu  quijhu npybu o-
phuunpnipjudp twhunbugws whdwtg hpuyniupubnh ywwynwywinipyu k-
nuotuhp, npny wuwonwwiynid ki huygynph ophtimjut swhbkpb wjt nkupk-
nhg, tpp wuinwupiwtnnp jupnn £ gnpdty wipwpbjuhnd: Uy junuptpny huygh
wwwhnydwb thongh Yhpwenidp dhndws £ huygynph hpwyniuputiph b oph-
twlwl owhbph uonyuwunipjuip b puguuwljut hknbwbpubp E wnwywg-
unud, npytiu fuint, yunwupwinnh hwdwp:

Punupughuljut npuunujupnipjut optiugpph 128-pn hnpwsh hudw-
dugli’ «Unwghtt wnnjulih nunupubip gnpshl dwubalgnn whdh dhetnpnmp-
jadp Jud opkuipny twpuwnbugws nhwypbpmd hp twhiwdbniunipyudp Yhpw-
onud | huygh wwyywhnygdwt dhongubp, ket tdwb vhongubp sdbntiupltn jupnn
E wtthtwpht npupdut), ndupugut] punuljuit wjnh junwpnudp, hwuiglguby
Jt&h wnwplw hwinhuwgnn gnyph thwuwnwgh jud hpujwluwb yhg&wlh thothn-
hunipjut Jud tujut Juwu hwugut] dheunpynipinit ukpjujugnng wudhis:

2z {&nupkl nuunwpwt hp twhfhtt npnonidutipnid winpununpdk) Ehuygh
wwywhnjdwb nuunwjuwpuluit httunhnninh vwhdwbdwt opkunpuljut
tyuwunuljht: Uwubtwnpuybu® 22 4&nwupkl] nunwpwp ok £, np huygh w-
wwhnyuwt dhongh Yhpundwt mthpudbonnipniit wnwewtnid £ uwyh nhiw-
pod, Lpp bdwb dvhgng sdéntiwpltip Jupnn £ withtwpht nupdul] jud nddw-
pugul] puinuwlut wnh junwpnidp jud jupng £ Junpupugut) JEdh w-
pwplu gnyph Jh&wlp®:

7 Sk'u Ubmpyw U. Zuygh wyywhndniip puqupughwljuh gunwdwupm pniind, Bp., 502 hpua.,
2020, tp 5-6:

8 Sk'u 22 Juwnwupm pjutl wopbphp whnwlwi Eyudninibph Yndhnbh Ugwbnuppuih hap-
Yuyhtt mbusmipnibt pugnbd «Ujutu Lntiuppuprtis UNC-h phy 1/3511/05/10 Jupswljui gnp-
ony 22 Y&nwpkl nuunupuith 27.04.2011 pyulwih npnonidp:
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2018 pywlutth wyphih 9-ht nidh dke dnws Lunupwughwlwui puwnwyw-
npnipjul opktugppnid hutnwl] vwhdwudtg, np huygh wywhndwu dheng Yh-
punynid k, bpk npu shhpunnidp. w) upnn £ wihtwpht pupdutk], npddupug-
bk punwljut winh juwnwpnudp, p) hwigqkgut)] yEdh wnwupw hwinhuwgnn
gnyph thwunwgh jud hpuwduut Jhdwlh thnthnjunipyubt jud q) twlwub
Juwu hwugul) vhounpynipinit ubpjujugunn wadhie

UoJws Yhnbpny hunwlbkgdt] B huygh wywhnddwt dhyng Yhpwuntjnt
hhuptipp, npnup, h phyu gpu Jepwpkpyuy hhdbwdnpnidubph, whwup k updtu
udwit vhong Yhpwnbkint yepuptpju) vhounpynipjub dke:

vunhpt wyu E, np quunuwlut wnh junupdwt sppunupdh Jupnipenid
sljw huyyg, shub puuwub Ynnubp huygynp b wunnwupewbng: <wpnyph hh-
twlwt dwuttuhgp owhwqpghn whdh k, ny oppununpdh junwpdwb phunid
E utipjuyugunid: r}]uinu[h putinipjut dwuht mhth_lulgtlnuf Eu bwlb hhduw-
Jut gnpény hm]QanE wwhwigwnkpp, b wwnwuwbngp yupunwuubp:
Unugymu £ wyu ghypm skup fupnn Yhpunk) quuwlui huygh wuyuhng-
dwt htunpwuniwnp:

Yupédnid Gup, np quunwljub wlnp opownwpdh Jupnyph oppwbwlnud w-
Jtih pwl wnlw k hpwyniiph yuonywinipjut dhowulju vhongh Yhpwn-
Uwh withpwdbonnipyni: Can npniud” wyu Jupniyph phpugpmu §hpwnynn Uh-
ongubpn bu vhinndwé tu punnuljub wljnh junwupdut wywhndwp, gniph
thwunwgh jud hpudufjui Jhduljh yuwhywidwp, htyybu twb nhunnh h-
puwyniiph upnwuinipyuip: Twubudnpuybu’ qunulu wlnh junwp-
dwt opownupdh Jupnyph pupwugpnid yupnuwywip jupnn E onwpty ud
Juwub) gnypp npubim] huly ndjupughbng quunuljui wlnh junwpnuip
Jwd twlwl Jiwu hwugibim] nhunnhi: Zknbwpwp’ wju Jupngph opowbw-
i hpunjnitiph wuownuwimput dhgwulju) dhgng Yhpwnknt hhupkpp
nyuwlwh wyhwp k jhuku huygh wyywhnydwi vhong Yhpwntint hhdpkphi:

Zundwnplm] huygh wyywhnddwh hiunpwnnunh hn hwpl E bk, np bjbk-
10y Upguljguyhtt uunwwpnipywb uyqpnibphg huygh wywhnuwh dhengp
Yhpwoynud £ pugunuy bu gnpshtt dwubiwljgnn wtidh vhounpnynipyudp:

Npyhu Juwint hpudniiph wuwonwwinipju dhowlljw) dhenghkpp Lu
dhwngws ki hkug twutwnp pwhh ywonmwwunipjuup, pwth np gnpsht dwu-
twljgnn wbdwughg dkp wywhnugpynud £ htwpwynp puguuwluu hk-
wnbwpttph wnwowgnivhg, hulj dyntuh hudwp wnwewtnid i puguuwlju
htwnbwpubp: Uujuyu whwnp t Ypyht pungsdt], np whnnmpiniup, h ghdu qu-
nwpuih, niih wppup punwptimpul dwup Juqing quunulub wlnh
wpynibuyin junupduwt wywhnydwb wupnwlwinipmnii:

Uuhpwdtown t Jhpwhdwunnwynnpt] huygh wyywhnudwt httunnhwnnunh Yh-
pundwl tyunulp wyb ghinwpyln npytu ophiwlul nidh dke dinws nu-
nuwljul wjnny hwunwngws ynipulubt hpwjwhwpwpbpnipniuubph (hwup-
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dtp hpwgudwt b httwpwynp Juwukpp nppwdnnpky pugunnn punnwyupu-
Jut Jurnigulupg, npuhuhtt tpupowynplint wupunuwljuinipmniup b yu-
nuwupwbwnympntup jpnd £ yhnnipemniap®: Zuygh wywhngdwi httunh-
nniinh Jhpupdwb dudwbwly sh Jupkh whnbul] ghnnipjut gyunwupow-
twwnynipniup qunuljut winh wpymibtwdtn juunwpnudp swywhnybine
hwdwp, ntunh wthpwdtown t opktiunpnipjudp twhiwnbul) htwpwynpnipe-
jnit, np puuwupuip bu ubthwlwt bwpwdbninipyudp hpuyntip niukbw Yh-
npuntint huygh wywhnydw vheng:

Tuwnuwljut wljnh junwpdwb sppunupdh Jupnyph sppwbwynid wunk-
ny wyut mbuwlbtwp, np gnpsh unp pulinipnit hpwljwbwgunny nuwnwpubp
yupuwynp k hp twpwdbnunipjudp puttupl b puinnwlju wljnh oppunwpdh
hwipgp, hwoyh wntkiny twb Ytpp swpunpus nkuwljting, pungstiny, np nu-
nwlul winh junwpnidt wywhnybnt tyuwwnwlp nith ny dhuyt dwubw-
Unp, wyil hwipuhll Bywbwlmpmt’ hwdwpmd kup, np punwpuip ybnp k
hpuwyniup nitkuw hp twiwdbnunipjudp wuwownywinipjut vUhowljuy vhong
Yhpwrknt hpwyntup: Uwljuyt wju thwugnpnipjut hpuljubwgniudp whnp k pw-
gunwwbu muyjws |huth quunwpubh poil gnpswpnyphtl’ wpupuUNEUT
hpulubugiubp: Funupubp wupnuynp kgopst] pun opkiph wwhwbglbph'
wnweunpnytny upguljgnipjubt b hpuwjwhwjwuwpnipjut uljqpniuputpny:
Uju hwdwinbpunnid, Yupémd Lup, nuunupuun howiljuy dheng Yhpunkjne
hpwyniiip yhwnp Emukhw pugunuytu uyh nhwypnud, kpp qupnyph pupwugpnid
nnowdwnnnpkt tipwnpbih k, np it dhgng shhpwnkn jupnn L hwiqgul) qu-
nwlub winp sjunwupdut jud nddupugul] junwpnodp:

Ppuyniuph yuonwwunipjut dhowljjuy vhongutinh dniu tyyunwlutph
hpugdwt hwdwp Jupny E dhounpynipnit ukpjuyugtl] nunuljut wljnh
opownupdh hwpgnid pwhwgpgnjusnipinit niukgnn wudnp: Cun npnud, up-
snud kup, pwhwgpgnudnipinit niukt ny Uhwyh nhunnp, wyh gnpsht dwubwly-
gnn wj] wudhip, npnip phh phund sk tkpuyugpty), vwjuytt junupguws b
htnwqunud pEjutijuwsd nuunuwljut wijnp websynd £ ipuig hpuyniupht
Jud ophttwrjuts pwhht:

Pwuigh uyn, muhpuwdtow k opkipny wmipwqpky, np hpunyws vhpwiljyug vp-
ongn wtwp k wwhywuygh dhsh punuljut wijnh junwpnidp, Epk punw-
pwip npnoty k junwpl] nunwljut wljnp opgwunupd, b dhugh ophttwljwt ni-
dh Uke dintukp, kpt puunwpwup dkpdt) E punuljut wnh junupdwb sppw-
nupdh hpulwbwgnidp:

Udthnthbyny Ybpngpyuyp’ hwpl b wpdwbwgph), np quunulwh winh ju-
nupdwb opgwnupdh Jupnypnid hpwyniuph wuownuuinipjub dhowljyug

9 St'u Znjhwithuywy 9. Zuygh wywhnfiwl punupughupunu]upuljui junngulupgh
unipjkuiughtt opowbulp npnpknt hhdtwputinhpubtpp Z2Z-md // «Pwbpkp Gphwbh hwdwg-
uwpwih. bpujughunipeniiy, 2022, Ne 1, te 47-60:
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Uhongutpp npuunupwih twpwdkpinpuip jud gqnpsht dwubtwlgny sw-
hwugnpghe widh dhgunpympyudp jupnn tu jhpunl), ek gpu shhpunnudp.
w) Juipny Ewihbwpht nupduk), ndupugil) puunuljut wjnh junwpndp,
p) hwugtgul wyt gnyph hwuwnwgh jud hpwjwlwi Jh&wlh hnthnjumpjui,
nnp quunulut wnh oppunupdh wpyniupnid wyhwp E Jipunupddh twju-
Yht hpujwwnhpngp Yud q) kuljut Juwu hwugil) dheunpynipnit ukpluywug-
inn whdpte

Cun npnid’ Lunqupughwlul qunuyupnipjui opkiugppmyd qunuljui
wlnnh juwnwpdwb oppwunupdh Jhpupkpu) wnwiudhtt Jupnyp uwwhdwing
gqnithu bwppownbubhu whwnp | twpwnbudkt twlb Jupnyph opowtwynid hpw-
Ynitiph wuownyuwinipjut vhowljuy dhongubph Yhpwndwup Jtpwpkpngn
npnypubn:

Lutiunpylny hpwyniiph wuonwuwinipju thowulju) vhong Yhpwuntjnt
hhdptpp hwpl b winpununiug twl hpunjntiph yupnuubnpyui thowil-
jup Uhenglkph mbuwljubphtt npuip hudwnplim] huygh wyuhnddwh dheng-
ubtph htw:

Punupughwlub nuunwyupnipjut opkitugpph 129-p hnpJwsh hwdw-
Ay’

«l. Zuygh wywhnyilwl Upongibpl ki’

1) wunnwupiuinphl wannfwing gniph Jpuw huyguigih sunhny wpgljuip
phkyp.

2) wunnwupnwmbinghl npnowh gnpéngnipnibhkn uuupk i wpglybp.

3) wyy whdwhg §nnilhg JEdh winwupluyhl JEpupknng npnowlh gnpénnnige-
JnLilkph Juwnwpnidi wpglyEp.

4) wunnwupumbinghl ud wyy whdwig JEdh wmupughl JEpupkpnng npn-
owyh gnpénnnipiniblbp Junwply qupuwun/npbgibn.

5) qnupl wipgljwiphg hwbkin: Jepupbpuy huyg dbplujugabing pkuypnid’
qniph ppuwgnidp uubghlyp.

6) wunnwupnuinnh Unwn quin/ng ' huygynphl wannlwing gniph Jpuw wp-
qljwbp pukyp.

7) opklpny hwpnwmnkuywd huygh wwwhnydwi wyy dhonghkp:

2. Ubhpudbownnipul pbuypnid nuunupwan jupng F jhpunrk; huygh wuyu-
hnyuwl uh pulih Uhong»:

zupl k putwpll) Jbipp wodws dhongubphg jpipupwisninh jhpundwi
httwpwynpnipniip puunulut wljnh junwupdut oppwnupdh Jqupnypnd:

Tunuljut wjnh junwpdwb sppwnunpdh Jupnypnid sjuw hujgught, U,
htwnbwpwp, wju Jupnypnid YJhpuekih sh jupnn 1hl] yunwupuwinnht
wuinwing gnyph ypw huygugh swihng wpghjwbp Hukp’ npuybu hpagn-
ph yuownywimpjut vhowulju) vhong:

Tuwnuljut wjnh junupdwb sppwunupdh qupnypnid sju puuwljub h-
dwuwnny Yk4, b sh upnn 1hik] Je&h wnwplw, husybu tul wju Jupnypnid sh
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puttwplynmid gnijph wmpghjwiphg hwikint wwhwy, hknbwpwp Yhpunth sk
Lunupughwljut nwnwjupnipjut opkiugpph 129-pn hnndwsh 1-ht dwuh 3-
5-pn hwnbpny vwhdwtws hongubpp:

Lunupughwljub nunwyupnipjub opkitugpph 129-p hnnJwésh 1-ht dw-
uh 6-p YEwnny npytiu huygh wywhnydwt dhong uwhdwudl) £ wunwuhuw-
innh Unn quinjnn huygynphtt wunlwbng gnyph Jypw wpgkjuip nukp:
vanhpt wyt £, np wju dhengp, unyuhul npyku huygh wywhnddwb theng, qpk-
pt sh Jhpunynid nuunujut ypuunhjunud: funulut wjunh junwupdui
opownupdh yupnypnid nuinwpwip ghnbu ywhwp L pttwpdwt wnwuplu
nupdih gnyph huygynpht'’ ndjuy nhupnid nhunnhi wunlwikynt hwupgp, hk-
nuquynid inp npngh’ wpmyn’p whwp £ hpujubuglh qunwlui winh fu-
nwpuwt opownupd: Zknbwpwn, Jupdnid kup, wyu vhongp Yhpwnkih sk, wgb-
1ht nuunuljwi ypulnhuynd bu npubu huygh wyywhnjdwi theng Yhpun-
Ynd L ny ph wpgljmiph huygh wywhnyudwt vhengp, wy wpgbjunpnidubp
hwjgh wwywhnydwt dhgngp (JE&h wowpyuyh JEpwpbppu) npnpwljh gnpén-
nonipniutbph juwnwpnid wpglbp jud yidh wnwpluyghtt yEpwpkpnn npn-
owiljh gnpénnnipnitubp junwpk] wupunwynpbgubp):

Upnkt hulj tpytg, np puunuljut wljnh junwpdwt sppunupdh qupnyph
wpnniupnd Jupnn E Jbpugdl) pijutws b junwpjws puinuljut wljnh
Uhuyt widhowljwt hknbwbpp, ophtiwly Jkpunwpadh gniypp, wiwybp gw-
twsyh Juwnwpduws hpudnibiph gpuibigniip b wyjl: Zknbwpwp hpudniiph
yuonwwinipjub thowulju) thongubtpp whwup E nignws 1hukh pEjutiqus b
Juunupdws nunulut wjnh wtdhowlubh hknbwtph wqwhywudwp, pwith
nhn nuunulwb whnh opewnupdh Yepupkpjuy puinulub winm] sh npnodty
wjlt JEpugynud t, ph ny: Ophtiwly puunwljwt wljnh opewnupdh Junwpdwi
wpyniupmu gnyph yipunupdh hwpg wnlw (huknt ghypnid jupng Ewupgbi-
Jt, np YEpunupddwi tupwlw gnyph yEpuptpuy upyh npik gnpdwpp: ULY
wy) ophtiwly uipny Ewpghpty, np hpujuwunt dupdhip junwph wj) widwbg
hpwyniuputph gpuugnid: Ywpnn b (hubk) nlwptp, Epp, ophtiwly, JEpunwpd-
dwt tupwlw gnypp Yhunwuhubp &b, b wtdp, nph dnn qunignid b npubp,
npulinpnid £ wlinwppbpnipgnit b sh §pulpnud Yeipubhubpht gpuitng huly
hunspugnunbjny puunwljut wjnh junwupnudp b fuwub Juwu hwugihbing sw-
hwgpghne wudht: Ldwt ghiypipnud whwp E yupunuynplgut] yyuwhwbowwnh-
pnop Juwnwpky npnowljh gnpénnmppnibtkp, vwubwnpuybu’ Yepulpty Y-
nuihubphti: Zkwnbwpwp, Jupsnid Eup, nuinujuwt wljnh junwupdwl opow-
nupdh Jupnypnid hpunkih Bt quwhwtowwnhpnep (phjutidwsd gnpény huyg-
Ynphi) b bppnpng wbhdwtg npnpwlh gnpénnnipniuatbp junwptb wpgbibnt b
npnowljh gnpénnnipnibtbp juwnwpl] wupunuwynpkgubint hpuyniuph yuown-
wwunipju thowulju) vhongubkpp:
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YQupénud Gup, np Lunupughwljut punuyjwupm pjut opkiugppmid punw-
Yub whnp junupdub gpgunupdh qupnyph Jepupbpyun ppudwljupgun]n-
pordutpmd npu bu wju Jupnypht hwnntl ppwyniiph yuwownywimipjwi vh-
owliljjuy vhgngutp whwp k twppwwnbuydku hkwnlbyuy thengubpp.

1) ywhwigwwhpnep (phljwmudwsé qnpény huygynnphiy) ud tppnpn wbhdwig
npnowljh gnpdnnnipniutibp Juunwpkibh wpgkbp,

2) ywhwiupwwnhpnep (pjwijwéd gnpény huygynphty) ud Eppnpng whdwig
npnowlh gnpénympnihkn juwnwpl] yupnuynpbgubn:

bPhwpyk, wdwt vhgngubph Yhpuenidp pugunwuytu yhwnp k ninnyusé 1hth
hpwyntiph yuonuywin pjut thgwiljuy dhgngukp jhpunkint opklipny uwh-
dwtjwé hhupkpht:

Nwpnuuim pjut Uhowljuy Uhgngh Yhpundwip qgniquhtn’ wihpudhown
Ehhywunwljl) twh punwljut winh junwupdwih nuyngus wy] junniguljup-
qh Yhpwonidp bu, npp, Jupsnud Eup, gnpénit jurniguljupg Yupny k (hukg
nuunului wljnh junwpdwb sppwunundh Jupnypnid jujugdus tqputhw-
s puunujut wjnh junwpdwd hwdwp: ughpt wyt , op yupwnywnie-
jutt vhowuljju vhong Yhpwngws sihubnt nhwpnid, unyuhuly tpk qupnyphg
wnwy jud npu pupwugpnid yupunwuwwip sh ppubinpl] wbpwptjuhn& Juppu-
qhs, puunujui wljnh juyugnidhg htnn bu jupnn L adwb Juppughs npulin-
phl unspunnuntyng nuunulwh winh junwpnudp:

Lunupughwlub nuunwyupnipjub opkiugpph 195-pg hnpjwsh hwdw-
duyyln

«l. Unwohli wuywih puwnwpwbn gnpdhl dwulwmlgng widh dhoinpnnije-
Judp dnp Jugugnidhg hkwnn dhish jdnh oppliului nidh ke dinbbp [hpw-
ol Fijdnh junnupdwl wapuhnydwl dhonghbp:

2. Ydnp Juwnmwupduwl wywhnyuwi dhong [hpunkint JEkpuwpbpuay dholnp-
pnipiniip pain/md Fwbhwguy, wrubg punmullul dhuwn hApupplyn:

3. ddnh Juwnwupdwl wywhnydwb dhonghbph bhwwndwdp jhpum/nid ki

unyjl opklugnpph 13-pn qpfup Jubnbbbpps:

UoJws hnnwshg plunid t, np jupquynpnudp JEpwpkpnud £ ny phk pojnp
tqpuithwlhs wljnbkphi, wy) dhwyt J&hpbkpht: Cony npoud’ punupubp jupng
E Yhpunt] y&nh junnupdwt wywhnydwt vheng dhwyt Ynnuh dhounpynipe-
judp: Punupughwljut punujupnipjub opktiugpph 5-py hnpdwsh hwdw-
dwgli’ kqpuithwljhs quunulul win ki gunulwh wlnh junwupdui opew-
nupd juwnwpbnt ykpupkpyu ghunwdubph ptbnipjut wpnniupny juywugyng
npnonidbpp: Ujuhiph quunuljub wljnh spgwnupdh Jupniyph wpyntapnid
Juyugnid £ npnonud b ns’ J&hn, munh Lunupughulwi nunw]wupnipyub
opklugpph 195-pn hnnpdwsh Yupquynpnudp sh mwpwdynid wju Jupnyph
Jpu: Uhuspbn, Jupsnwd Gup, bdwb htwpuynpnipniup whwp L uwhdwidbp
twl punupwughwijwt nuunwyupnipyut nuppkpulws Jupnypubph hw-
dwn:
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b wnuppbpnipini hpwyniiph wuwpwnwwbnipjubt vhpwulju) dtheongutph Yh-
pundwl Gupsmd Glp, np pumnwlwh wlnp jupmgnulhg hkun punului
whnp Junwupdwl ugwhnyilwi dhongh hpwnnidp wlnp F ppuluiuugih
pugunuwybu pwhuigpghn whdh dpobnpynipjudp, puih np, Eplk quunwpuin
gnpdh phbnipui plpugpnid ppklh hwuwibih gnpdh yniplph wrlugnipul
wuydwhikpnid ddwl whhpudbownnipinil sh wnkuky b ulbhwlwl hwpnudbn-
Unipjudp sh fhpuinky hppun/niiiph quwowuyuwimipyul dhowblyuy Uhong, nuinu-
Jwl wlnp juyugnidhg hlnn sp upng nibkiuyg padupun nbnpblunnynipnti
punnulpul wlnp uunaupdwl Aln jugywd hinupun/np finspinnnbbph wnw-
owgdwll dmuhb:

YQupénud Lup, np Lunupughwljwh puinujupnipijub opkuugppnid wnljwu
Y&rh junwupdwi wywhnjdwip yEpupkpnng jupqudnponudp hwpl b ploguyg-
k] b twjpwwntul) jupquynpoud, npp Ydtpuptph pojnp Eqpuuthwyhy punw-
jwt wjwnkph junupdwt wywhnydwinp: Ldwh yguydwbbbpnid wyt jhpunt-
1k Yhth twb puunuljuit wjnh junwpdwt sppunupdh Jupnyph tjwwn-
Uwdp:

Twnwlut ypulnhund bu wew Bu opptiwlukp, tpp hpwyniuph
wuwownyuwunipjut vhpwulju dvhong Yhpundws sthubnt wuydwtubkpnud sw-
hwugpghr whdh hudwp wowewgh) ki puguuwljwl hknhwbpubp: Ophtwy
phy U11/0244/02/17 punupwughwlwb gnpoény 27.03.2024 pywljuitht hpuuyw-
pulyty k J&nh opounuipd Junwpbint Jepupkpyuy npnonid” Jk&h wnwpljugh
ujuwndwdp hupunipnyt wwhwbe stkpjujugunn Eppnpn wbdh ghunwh hh-
Uwil Jpu: Npnonudp pngnpuiplyy | b, pwth np Yhpungws skp n's hpudniiph
wuonyuinipjul hewhljuy theng, n's kqpuithwljhy punwlui wlnh fu-
wwpnidl wyywhnynn dheng nunwpwith Ynnuhg npnodwl hpuwupulnidhg
htinn dhtsh nidh Uk dintikyp 18.04.2024 ., gpuiignn dwiputth Ynnuhg funup-
Jt £k dunwugh hpwyniuph gpuignid wyt gnyph tjundwdp, npp whwp k Jb-
punwpdybtp ydnh junupdwi sppwnupdh nhund ubpujugpus wudhu:

Uilipniplymy] Jkpngppuyp ' hwiply khp hunfupnid phngdky, np Gkpliugnidu
phinuplwé hunmgulupgbpp vwhdwinjué sk n s Lunupwghwluh punw-
yupmpyuh opkbugppnud; n's b «Punnwlwh whnkph huplunhp funnwpdwh
Uwuhply opklipmu: Qupquynpuwhl pugh wuwplwhbbpnd punnulub wlwnh
spowpupdh Jupnypn punimd Fwnupluymgniply b dwmlwd, unfkhl Gdwi
Juinmgulpupgh puguluynipntp phd Epnid F punnuupulpn & ppun/niGphk-
ph swpuwowhdwl hbwpun/npnienil, hish hkunbwipny widh punmulwb
wuwouywhnyppul ppun/nibpp, puwn mpyud, puphnud F wihpug]ih: Ldwb
hpunjhdwhabpp hwbqbkghnid Eb punnwljwé dnp Jupnypbbph Swgquwh huw-
bwlwanipyul, hul) Gnp puunwjupnipin bbkpp Eipugpoid B puunulwl wi-
wh Junnupdwb ppounupdny pwhwgpgnijuénipinih nihlkgnny whdh hundup
puguuwlwl hbnlwbphkph wowewgmd ' punnwlmb Swhiukp, dulwhwlh
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gnpniuw, hEnnwppppyjwdnipyul npniuw: Cwwn wijkh vwinwhnghs F ghunulgk-
1B ap dwl jupmgulupg sbwhpunnkubip widh ke dbwynpnid F npowdhun
dudjbinnid ppun/miph wwowumubinyenil wwnwbuym  whhiphimpnub
qqugnid, hivwku bwl punwlwl pojuwbnippub djwndwdp Junwhnippub
Ijwgnid:

ZEwnbwpwp, whhpuwdinn Fyjbkpuwbuyly Lunupughwlwh punwjupnipjub
opkliugnph boyws junmgulwpgbpp ' dwfuunnkuliny unipyblnf] Apugnip-
bkph wipnyni bunjiwn ppugdl gnpéhpblp, uyn pinid” hpunfnibphkph wuiowm-
wuwinipyul uwyhyhuh dhonghkp, npnip nipnywés o wbdh puunwluwl gquow-
wwinipyub b wppup puunwpbinipyui ppun/nibphbph wwywhnyuwh jhupdt-

poipuip:

BATE O'AHECSIH, AHAUT AHTOHSH - Ilpumenenue npomescymounsix mep 3auiumuol
npaeé 6 npouecce 0 NOGOPOMe UCROTHEHUA peuieHus cyoa.— B paMkax HacTOsIIEHd CTAaTbU
aBTOpaMH KOMILJIGKCHO PacCMOTpPEHa HEOOXOJMMOCTh MPUMEHEHUS MPOMEXYTOYHBIX MeEp
3aIIUThI IPaB MMPU MPOU3BOACTBE MO JIeNTy O TOBOPOTE MCIONHEHUs CyAeOHOro akta. B crartbe
00OCHOBBIBAETCSI, YTO CyJ OOecreunBaeT paspelleHHe BONpPOCa O IIOBOPOTE HCIOTHEHUS
CyIeOHOro aKTa, MCXOIs HE M3 YacTHOTO MHTepeca OIHOW W3 CTOPOH B JaHHOM Jeie, a U3
myOIMYHOTO MHTEpeca, a MMEHHO, 4YTO Cyl 00s3aH OO0ECICYHTh HAJICKAIIYIO peaH3aluio
MEXaHU3MOB, MPETYCMOTPEHHBIX JJISI PeaM3alui OCHOBHBIX MPAB YeNIOBEKA, OMPEICIICHHBIX B
crathsix 61 n 63 Korncrurynun. Ha ocHOBaHNM H3110)KEHHOTO aBTOpaMU CZeNIaH BEIBOJI O TOM, UTO
Cy[, UCXOJSI U3 0COOCHHOCTEH MPOU3BOJCTBA O ACTY O MOBOPOTE HCIONHEHUS CyIeOHOro aKkTa
1 UMest 00S13aHHOCTh 00€CIIEYNTh PeaTH3allHIo [IPpaBa LA Ha CyAeOHYIO 3aIUTy U CIIPaBeINBOES
cyae0HOe pa3oHpaTeNbCTBO, 00sI3aH HE TOJIBKO MO CBOCH MHUIMATHBE OTMEHUTH CYACOHBIN aKT,
HO M 00€CIeUUTh MCIIOJHEHNE COOCTBEHHOTO CyZeOHOro akTa. ABTopaMu 0OOCHOBAHO, YTO IS
obecrieueHns] MCHONHEHUs] CyleOHOro akTta B paMKax MPOHM3BOJACTBA MO JENy O IOBOPOTE
UCTIONHEHHs CyneOHOTO pemeHusl Cyl AOJDKEH B IEPBYIO OYepenb NMPUMEHHUTH TakHe Mephl
3aIIUThI [PaBa, KOTOPbIE HEOOXOJUMBI TS TOCTIIKCHUSI KOHEUHOH [IENN MTPOU3BOJICTBA.

B cratbe mompoOHO aHANMM3UPYIOTCS OOECICUUTENBHBIE MEpBl 3aIUTHI MpaB, CIydaW HX
MPUMEHEHUS] 1 HHULUATOPEI, a TAKKe MPOBOJUTCS HX CPABHEHUE C MepaMH 00eCIICUeHHUs MCKa.
Taxke aHaNMU3UPyeTCS MHCTUTYT OOECHEUYCHUs] UCIIONHEHHs CyneOHOTO pelIeHHs B paMKax
paccMmatpuBaeMoro npou3BoacTBa. C yu€ToM MpaBONPHUMEHUTEIBHON MPAKTHKH, 3aKOHOATEIhb-
HBIX HOPM M NPOBENEHHOTO aHalHM3a aBTOPaMH IpeajiaraeTcs NpeaycMoTpeTh B ['pakJaHCKOM
MPOLIECCYaNbHOM KOJEKCE HOPMBI, KAacaloldecs MPOMEXKYTOYHBIX Mep 3alllUThl MpaB B
MIPOM3BOJICTBE 110 OCHIAPHBAHHIO HCIIOIHEHHUS CyJeOHOTO PEIICHHs U UX IPUMEHEHHSI.

KnaioueBble ciioBa: npaso Ha cyoeOHyI0O 3awumy, npaso Ha cnpaseonugoe cyodebHoe
pazbupamenbcmeo, dNeMeHm npasga Ha cnpageoausoe cyoebnoe pazoupamenbCmeo, UCHOIHEHUE
€y0ebH020 aKma, nogoOPoOm UCHOIHEHUs. CY0eOHO20 aKma, NO8OPOM UCHOTHEHUs PeuleHust cyod,
nPOMedHCYMOoyHble Mepbl 3auumul npasa, obecneuenue UCHOTHEHUs pelenus cyod

VAHE HOVHANNISYAN, ANAHIT ANTONYAN - Application of Interim Measures of
Protection of Rights in Proceedings for Reversal of Execution of a Judicial Act.— In the article,
the authors comprehensively examined the need for the application of interim measures of
protection of rights during the proceedings for the reversal of the execution of a judicial act. The
article substantiates that the court ensures the resolution of the issue of reversal of the execution
of a judicial act based not on the private interest of one of the parties in this case, but on the public
interest, namely that the Court is obliged to ensure the proper implementation of the mechanisms
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provided for the realization of the fundamental rights of a person defined in Articles 61 and 63 of
the Constitution. Based on the above, the authors concluded that the court, based on the
peculiarities of the proceedings for the reversal of the execution of a judicial act and having the
duty to ensure the realization of the person's right to judicial protection and a fair trial, is not only
obliged to reverse the judicial act on its own initiative, but also to ensure the execution of its own
judicial act. The authors substantiated that, in order to ensure the execution of the judicial act,
within the framework of the proceedings for the reversal of the execution of the judgment, the
court should first apply such measures of protection of the right that are necessary to achieve the
final goal of the proceedings.

The article analyzes in detail the interim measures of protection of rights, the cases of their
application and the initiators, also comparing them with the measures of securing the claim. The
institute of ensuring the execution of the judgment within the framework of the proceedings under
discussion was also analyzed. In the light of legal practice, legislative regulations and the
conducted analyses, the authors proposed to provide regulations in the Civil Procedure Code that
relate to interim measures of protection of rights in the proceedings for the reversal of the
execution of the judgment and their application.

Key words: right to judicial protection, right to a fair trial, element of the right to a fair trial,
execution of a judicial act, reversal of the execution of a judicial act, reversal of the execution of
a judgment, interim measures of protection of the right, ensuring the execution of a judgment
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Stuwljwt wnpmipubph, opktunpnipjut b ppwduwhpure wpuwlnhluyh hhdwb Jpu
wpuwwnwiipnid niunidtmuhnpyby k «preclusive effect», «conclusive effect», «res judicata»
Lt «<non bis in idem» hwujugnipniibpnh hnjhwpwpbpmpinitp, pugwhwynygt) tu
ppiwljut hbnwyunnudp punupkgubnt b ppwut Jupnypp jupdtnt dwuht n-
poonidubiph wpghjwthwlnn wqpkgnipniup, htywybu twb hwundty E gputg Yol -
nighy wqplgnipjut puguluwnipniup pphwuljuit b punupughwlwb nunudw-
poipjnibuutpnid:

Unwtdtwhwwnntl] ptbwpjuut wpwplu & qupdl) hhojw npnonidubph, htuswytu
twh pptwljul Jupnyph wy h]nLI&hph‘ punupughuljui punwyupnipnianid np-
whku wywgniyg ogunugnpdyknt htwpunpnipniip b wyugnignnujub whwnw-
uhnipjut vwhdwbtbpp:

Guunwupjws htnwgnunipjui hhdwb pu hbnhtwljubpp tkpuyugpty Ea ghnw-
gnpsuwut vh gupp tqpuhwignidubp, npnup Yupnn Eu ninkuhowght (huk) ppbw-
jub b pwnupughuljut npuunwyupnipniubttph hnpjupuqpbignipjut vwhdwbubph
hunulkgdwt, pphwlwt Jupnyph Wnipbph wywgnignnuljuit tywbwlnipjui
uwhdwbtph hwnnpnodwt b punwljut ypulnhluyh hbnwgu qupgqugdui hw-
dwip:

Puttmh puntp - pplwlwl hkvnuwwyindwl pupupkgnid, ppkwlwi Jupnipeh
Jupdnid, preclusive effect, conclusive effect, ynijkpqkighw, non bis in idem, res judicata,
bwhnunuunkypnint i, hgnp wwywignignpulul wpdkp, wwwgnijgh whuwipnipinil

1. Cuinhwtnip npnypukp

£ptujut hbnwyunnudp pugunnn hwhquuiwipubph whnbudwdp dhiy-
nuunuwlut Jupnyph hpujwtwugnidp wihintuwhbjhnpbt juuwsh nwl L
nunud nne pphwljwi Jupnyph hpuduswthnipniip, wyy pynd Ukqunpuiiph
ophttwjwunipiniup:

Uju hwbquuwtpp wupunwnphp b gupdind dhtgnuunuljut Jqupnypnid
pptiwut hbnwy inpdwt pugupkgdwt b ppwljut gnpsh Jupnyph jupddub
htunmhwnninubph Jhpwenidp, npnig tywnwlp twpubiunwe hwguwuph Ju-
nupuwi Uke Juulwsynn jud dknunpynn widh hhdtwljwi, tkpunuy wp-
nup punupbinipjul, wtdknnipjut jutthuupush b Yplhht spunygbin h-
puyniupubph hpujwtugdwt yunuwjupuljut tpuohthpubp wdpwqpbjt L,
htsytu twl pphwljut Jupnyph hpujubtugdwt wpynibwdtn juqdulybp-
yuljwb jurniguljupg b pipuguljupg uulhdufuhlh Eo:

Ujniu llnqdhg, uwljuyl, whinnpmiip h ghdu opklunhp dmpdhb pphuﬂ_lulh
Jupnyph kqpuithwlhs punwlub whnh (unyt yupuqund’ puinupubh o-

phtwlwt nidh dke dnws npunwydnh) juyugdwdp shwugnigunidytjnt nhiw-
pmid sh Jupnn hpwdwpyb] mnidws mdwug hpuynitipubph b mquunnipni-
ubph wuwownmwyuwlmpnitp tpuwopuwynphinig, tpwbg wppupununnipub

10 Sk 'u Uwhdwbwunpuljub nuinwpuih 2019 pduljuith ukwyunbdptph 4-h UM1-1476 npnonudp:
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Uwingk hnipym il n yungwnjws Juwuh hnjhwnmgnidi weywhndbjng
upwug hpwynituputnh hpugdwt hwdwupdtp nuunwdupulwut tpwohthpukph
npudunpuudp!:

Yuwpnlnp k bl pungsty, np gnpstwljwunid uyn npnonidubkpp punupughw-
Jut gnpé puinng puunwpwuttpp hknmwgnunniud tu npyjtu wywugnyg b nputg
hhudwl Ypu wupgnud gnpsh nsdwt hwiquuwpttph wnjuynipmniup jud
pugwjuynipniip:

Llwt wuydwbtbpnid dhtiypunujut Jupnypaid pphuljut hbnwubinne-
Up nunupkgubnt (ppiwub hbnwytgnid shwpnighkint) b ppiwlub Jupny-
PR Junpdtnt dwuht npnonidubinh wqptgnipjut punypp b mkuwljubpp pugw-
huwynbni, gpuig ukpdniquyhtt b dhedninujhtt wmgptgnipiniup hwnlnpnot-
1nt, hsybu bwlb wyy npnomudubph mywgnignnuijut ywtwlnipjut jud wh-
nwthnipjut vwhdwbtbpp nipugstnt whpwdbonmpiniip nith wkuw-
gnpsuwljut UkS uplnpnipnii:

2. Zpduwujut hwulwgnipiniukpp

Uhtsnuuuwljut  Jupnypnid pphwljut hbnwwyinnudp  qunupbkgubino
(pptwjut htnwyunnd shupnigkint) b ppiwljut Jupnypep jupdbint dwuht
npnonudubpp ikt npnpwlh wgnbkgnipnil, npp pugwhwynbkint hwdwp Gjw-
Yhwuyht E Ypyht quingbjnt wupnyjuwnpbihnipjub «<non bis in idem») uljqpnii-
pp b «res judicata» nnljinphup'%

Swppbp hpwjwlwt hwdwlupgbpnid wyn wqpbgnipniup punipugpbint
huu[ulp gnpéwsynid ki mwppbp hwuljugnipniutp, huswyhuhp Eu ulphlan—
qh wpghjuthwlnng (preclusive effect, claim preclusion), i Ynulyniqhy winjh-
Supkihnipyub (conclusive effect, issue preclusion), mqntgnipnitubpp:

Uju mbipdhutbph ptnpnipiniip jujudws | udju ppudujut hwdwlupgh
wjwinnypubtphg: Ujuybu wignuupuntwlub hpudulwi wdwingnypbp
niutgnn hwdwlupgipnid oquwugnpdynid E «claim preclusion» b «issue
preclusion» hwuljuugnipniutitipp: «Claim preclusion» ipwwynid k£, np tpk nu-
nwyupnipjull pupugpmu gnpdp nwsyl E, wmwyw unyb qnpsh Jkpupbpyug
wwhwbon Yphht puttwpltjnt htwpwynpnipniup pugunynid b (thuljguws L),
hulj «ssue preclusion» wpwbwlnmd k, np Eptk puunuwjupnipjuit pupwugpnid
Untyptn thwuwnh JEpupkpju) hwpgp putwplyty b wou wyn hwpgh Ypho
putinipmiup pugunynid E (thwldws E): «Claim preclusion—h b «issue

11 St'u Uwhdwbwnpuljut puunwpuith 2025 pduljuih dughup 20-h UH1-1782 npnonidp:

12 Upurl dwipudwut nk'u, ophlimly, 9&pwphl qunupuih phy GEV/0126/13/11 pphwljub
qnpdny 2013 pywljuth thkwnpguph 15-h, phy GE1/0030/01/12 pphwljwb gnpény 2014 puljuith
hnljubdptph 31-h b phy UD3/0080/01/12 pptwlwil gnpény 2014 pywljwih hnlwnbupkph 31-h
npnonidubpn:
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preclusion»—h hhdtwljwt tnwppbpnipniit wyt k, np wnwehtp Ynsgus k pugu-
nhnt wipnng wwhwbgh Ypluwlh putwpynudp, huly Eppnpnp Ynydws E pu-
gunbnt §nulpkwn thwunh Jepupbpu) hwpgh Yplhawlh phtwpynudp!:

Nndwbugbpdubwlwi hpu]ulwh hwdwljwpgbph, wn pynd” Zwujwunw-
tuh hwdwp wykjh pugniubih k ns ph «claim preclusion» b «issue preclusion», wj
«preclusive effect» i «conclusive effect» inkipdhutitiph qnpbwdnipniup: Futt wyh
E, np «preclusive effect» li «conclusive effect» hwuljugnipniaubpp yundwluin-
pkt dtwynpdbkp B qunhubpkb «effectus  praeclusivus» b «effectus conclusi-
vus» wpinuwhwjnnipniutbph hhdwb Ypw, npnip wpunugninud B wju hpujuw-
Jwi phnwbhph (kqlulijut dunwiqmpniip (ophtwly  $pububpki’ effer
préclusif, qipuwbpty’ Praklusionswirkung):

Ujuwhuny «preclusive effect> nkpuhtp tjupugpmu t guiljugus kqpu-
thuwljhs qunujwpului winh hhdtwlwi hknbwipp wpghjnt jud pugu-
ntnt Jupnyph Jepwpugnidp (bnpngnudp), huly «conclusive effect»-p Jhpwpk-
nnud | wyn wunnyg hwunwndws hwunbph witdhdwplbihnipmibt wy Ju-
pnypubpnud:

Uju tpynt hwuljugnipinitubpp ubkpunnpbt wetsynid B «res judicata»-h hbkwn,
npp junhubpkuhg punwugh ywtwlnud £ qnisdus gnpd» Jud «gnps, nph Jk-
pupkpu) Juywugyl) E npnonid»: Unjuyt juplnp k gputp muppbpully: «Res
judicata»-u punhwunip hpwwlwb gnlupht E npb puggpinud £ punuljut
wlwnh bpynt hhdbwlwh wqnpbgnipmnibbbpp guhwieh pugwnhlnipntup
(preclusive effect), npti wpghjwthwlnid £ inyu gnpsh Ypluwlhh putinipiniup, b
thwuwnh wwupunwnhpnipiniup (conclusive effect), npp yupnypeny hwunwndwus
thwunbpp Ukl wy) wwhwgny hwpniggws unp Jupnypnd pupdund Ewbgh-
guplyth4: Upniu Ynnuhg «res judicata»-it wnw]bjuugbu Yhpupbpnid | punw-
puih Jpetwfju wlnkpht, hul «preclusive effect> hwuljugnipinii oguw-
gnpdynid £ wykh juyt pdwunny. wyb btjupugpnid k ny dhuyb puinuljub wl-
nkph, wyl guiljugusd hpujuljwi wlnh, ophwly pitswlwh dupdhbitph b
nuunwjuwgnipjut npnonidubiph wpgkjuthwlnng wqpkgnipniun:

«Conclusive effect» hmuljugnipjuipn qniquhtn oqunugnpéynid k tulb «tw-
hmunuwnbjhnipnis wmbkpdhtup®, npnug thnjhwpwpbkpnipmniip puduljuttht

13 Sk'u Michelle S. Simon. Offensive Issue Preclusion in the Criminal Context: Two Steps Foward, One
Step Back Mem. L. Rev. 753 (2004), http://digitalcommons.pace.edu/lawfaculty/212/

14 Sk'u Cubmresa I10.E. O COBpeMeHHBIX HAayYIHBIX ITOAX0AAX K MoHATHIO Iperoguuny // IOpunmaeckas
Hayka u npakTuka: Becraux Hinxeropozckoit akagemuu MBJI Poccun, Lo 113:

5 Lujuwnunkih» nkpdhuhup swgnud £ jwnpubpb «praejudicium» punhg, npp «tpwtwynud £
huipgh twuwugbu [syws (hikp ud twpugbu Jupugpus npnontdps (nk v, ophturly, Iep6a
C.IL., Yammnua W.B. IIpetogunusa B yromosaoM npouecce Poccun u 3apy6esxurix crpad. M.: IOpautun-
dopm. 2013. ko 6, Yamuna U.B. IIperoguiuu B yroJIoBHOM IIpoLiecce: IIOHATHE U 3HaYeHue // Bectauk
VHusepcurera npokyparypst Poccuiickoit Penepariuu, 2009, Ly 64-65:
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upptpwiiquyjht k: Gpt twhwunuunbihnipniip ghnwpltup hp quuwfwb h-
dwunm] npujbu tupunpn punuljuh wljnn] hwunwndws thuunbph wyup-
wnwnhpnipinit hbnwqu gunujut Jupnypubph hwdwp, wyw wyt npnpwlh
wnnidny hwdptljunid £ «conclusive effect» hmuljugnipjut hkwn, puwth np bp-
Yniub b Gupwnpnid G, np npnpwljh thwunbp wyjbu sk yupnn Jhdwpydby:
“putp Yupnn Bu wuppbpyl) jhpundwi sppwbimyny:

Ujuwhun]  pquuuwdupuljui wlhnh  wpghjuthwlng  wqykgnipmiip
(«preclusive effect») puwn Enipjut wyy wljnny yepptwjubwytiu nmsuwd hpw-
Jujut ywhwugh Yud gnpsh putnipiniup inyu hhupkpny inphg ujubjnt wih-
twphunipjut dwuht k, npp, hwy hpupduwpwtwjut nkpdhtwpwbinipjudp, qu-
nwlul wlinbph dwuny Jupkh £ widuil) punuljut wjnh pagunhlnipe-
i, hull nuuwuwpuiuit wlnh whdhdwplihnipyut  wqpkgnipniup
(«conclusive effect») punn knipjwt wyn wljnny hwunwnyws hwunbpp Ukl wy
npuuwyupnipniunid wyb Ypiht wywugnighint wwupunwljwbnipniihg wqu-
wnbknt dwuht E npp, huy ppuduwpwbiuutt mkpdhtwpwtinipyudp, Yupth b
widuil] thwunh twhuguntihnipniule:

Zwpyh wolkiny] Yhpngpyup phtwplnn hpudh&uymud wowyk) Yhpunkih
Eu pynud «preclusive effect» i «conclusive effect» hmuljugnipjniutibpp:

3. Lptiwut htnwwinmup nunuptgubnt b Jupnypp jupdbne dwuht
nuinwjuwgh ni pithsh npnonmdubph wnklynighy wqnkgnipiniap

£ptuljut hbnwuyunnudp punupkgubnt jud Jupnypp jupdbnt dwuht
npnonidutpp pphwjut puunuwjupmpmniind niubt wpghjuhwlng wqpk-
gnipinil (preclusive effect), uwjuyyt mwupptp b wju tplnt npnonidukph wpklyg-
nighy wmqpkgnipjut punypn b tnpdwnhy hpuduljut hhupbpp:

Lptuljut hbnwyunnudp puyuptgubint wuht npnpnidt in personam wljn
E, npp, Zujuunwh Zuwtpuy bnnipyut pphujut punwdupnipjut opttugp-
ph'” 196-pn1 hnnwsh 12-pn dwuh hwdwdwju, ophttwjut nidh dke L dwntinid
opkpny uwhdwtjwsé pnnnpupldw dwdljbnp jputiwgnt, hulj pnynpuplybtine
nhypnid’ wyl Yhpotwjuuybu hwuwnuwnm]bym wuhhg:

Onphtwjwt nidh dke dnukjnt ywhhg pptwljut hEnwwungnudp punupkg-
ubknt dwuht npnpnudp nibbunud £ wpklpniqhy wqpbgnipmnit, nptt wtdhow-
Jutnpkt pjunud EYplhht pundbint wbpnyjuwnptihnipjut (non bis in idem)
ulqpniliphg: 22 2p1O 25-pn hnpwsh 2-py vwup hudwdwyh «phwljui hb-
nuwyunnid shwpnighint jud pphwljut hbnwyunnudp qunupkgutnt dwuht

16 Lunupughulju gnpstpny nuunwlubt winbkph pugunhnipjui b twpunuwnbkhniput
Uwuhlt wow]l) dwipudwul nk'v Uknppu U. Q0 Unwoht wnjwlh nunwpuih qunwljub
wlwnbph hpwjuwpwbwlub punypp b npujuljub juniintpjut wywhndwb hhdtwhiinhpukpp
punupughwjuwi nuunuwdupnipniunud/ Bp.: BN2 hpunn, 2020, te 149-153:

17 Lyl £ 30.06.2021 p. : Nidh dbg E Uk 01.07.2022 p. : Sk'u Uhwubwljuh Yuyp 2021.07.26-
2021.08.08: Ujunithtan 22 £pO:
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ophtwjwt nidh ke Utnws npnodwtt wnljuynipjniup pugunnid | pplwljut ht-
wnwyunnudp tnpnghp»®:

Uju npnodwt wnpklniqhy wqntgnipjut hhupp Yplhhtt nundbnt wipny-
Jwwnphkihnipjut (non bis in idem) uljqpniupt k, pwtth np wyu npnodwt wypklyynt-
qhy wqptgnipjut hhupnid puljws k ns ph dbwljut gnpdplpwugh wdwpup, wyp
whunnipjut §nnuihg wtdh tjundudp dknuppuljut yuhwieh Ykpptmlut
hpwdwpnidp Jud npu whtwphinipjut wpdwbwgpnudp: Yphht gunybn
wlpnyuunpbhnipjut ujqpniuptt wpurwhwynnid k wjt qunqutwpp, np wh-
wnnipjniip, hp hwtipughtt pphuljut hbnwybndwi Jkbwotnpht hpuljwbwg-
ubtny, sh jupnn wunpny pyny whqudubkp thnpdl] wywugnigh] wudh wnbsnipe-
jtip nhyphll nputny huly prwpuinkyny twulhiinod hbnwugip]uws whah jup-
quyhdwljh Junibnipmniip b hpwuwluwb wiunwbgnipniup: Gpp gunw-
huwuqt opptiwjutt nidh dke dnws npnodwdp wpdwbwgnpnid £, np ndju) wbdh
ujundwdp pphujut hbnwyinmudp qupupkgynd k, nuw tpwbwlynd E, np
whnnipniip vyunk] thp hppuduunipmniip ndjuy widh djundudp” Juog-
Jws Ynulpbnn wpupph htwn:

Zhojuy Uninbgnudp hp wudpwgpnidt £ unwugl] bwlb 9€nwpkl puunnupuih
nhppnpnomutph opewliulnid: Ujuugbu, pun d&nupkl puunupuith «plhi
nuuyk)nt wupnijunpbhnipjub ujqpniupp ipunpnd Ewtdh b yhnnipjub
Uhol npnowljh wpupph juwwygnipjudp swuqué pphuljui b pphununudu-
puijwt hpwjwhwpwpbpnipnitubph YEpotwjutt punwpnud: Cun npnid,
pptunuunujupuljut mkuwlnithg wyt hhduynud £ ppiujubt hknwwun-
Ul vyywntwhph wjwpundws (huknt qunuthwph Ypu: Uy enupny’ Yplht
nuuykint wipnyunpbhnipjut ujqpnitpp upwunpnid k, np puguljuynid |
hwugwynp wpwppp, pwih np pphkwlwt dknunpuiph pndwbnuynipiniip
Juqunn wpupph juyulgnipjudp wtdh b whnmpjut dhob huwdwwwinwu-
huwtt hpwjwhwpwpbpnipnitubpp swgh] b yhpptwljwbwytu qunupk; G,
wyuhtpl’ hpwjuwut wenidny <hwihguynp wpwpp» gnynipinil snith»':

Lptujut hbnwyugnudp puyuptkgubint dwuht npnpdwt wpgljuthwlyng
wqnkgn pjntip npulinpymd Ehbnbyuy Yipy'

1) wyt wpglnud £ inyt wbidh tjundudp,

2) unyu wpupph (Uknunpuph) hwdwp,

3) yuownntwlwh ppiwjut hEnwyunnudp hwupnighip jud yuonnbwljuu
pptiwut hbnwyunnudp Jepuljubp:

18 Uju Juwunthg puguenipinit Edwubwynp jupgny ppiwjut hbnwwyungnud hwpmgbp: 22 Lp0
25-py hnqwsh 5-py dwuh hudwdugh hwipught pphulwi hbnugingnd shwpniglp uad
nunupbkgubt wpghp sk dwutwynp pphwljut hbnwytngnid hwpniglint hwdwp:

19 Sk'u, ophtiwly, I&pwpkl nuunwpubh phy UY3/0080/01/12 pplwlub qnpény 2014 pyulwith
hnljnbtdptph 31-h npnonudp:
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Yuwpnlnp k pungst), np non bis in idem uljqpnipt hp nkpunniwg dhwljbpw-
dwdp juyynid E htug pphuljut hbnwyunnidp nunuptgutint htn, wy ns ph
pptiwwt Jupnypep jupdbne: Uw Jiuynud £ wyt dwuht, np opktughpp nw-
puuownnd £ wbdht ninnyuwé dbnunpuiphg hpudwpybnt (hbnwwytpdub
nunuptkgiwi) b pnit gnpsdptipugh wjwpnp (Jupniyph jupddwl) ppuju-
Jut htnbwupubpp:

Eptuljut Jupnypnp Jupdkp, h muppbpnipnit pphujut hbnwyinnudp
nunupkgubint, ppiwlut Jupnypep Eqputhwlng jud wjwupunng wjn b Uja
Jupny k juyugyt) hisybu ppiuub hbnwyundwb Bipwulju wtdh pugulju-
nippub, wybuybu b §nulphn whdwbg welunipjut nhuypnid jupe]ws pphw-
Yut Jupniypp updbim hhuphg:

£ptuljut Jqupnypn jupdbnt dwuht npnonudp bu nith wnpklnighy wqnk-
gnipnil, wyuhiph Jupnypp Jupdbne dwuht ophtiwlwh nidh Uy dnws b
sytpugyws npnonid wpghjuwthwlnid £ Jupnypep tnpnghjp jud unyb nlyph
Juyulgnipjudp tunp pphwljut Jupnype twpwdbnub)p:

Ujuntwdbuyuhy, hwpy kuot) plnt juplnp wnwdtwhwwnlnipinii:

Upwghli h wiuppbipmipymt pphwlub hbnwyinnuip qunpupbgibn dw-
uht npnodwly, Jupnypp jupdbint dwuht npnydwt wpgbjuwthwlnn wqntgnipe-
jut Ywuht ninnuijh unpd opkupny twhiwwnbuduws sk: 22 LprO-nud pugulju-
mud E wyiwhuh npnyp, husyhuhl, ophtiwly, 22 £pO 25-py hondush 2-py
dwub k, nptt Epuwyhghwn YEpwny juwhdwtp, np qupnypep jupdbnt dwuht
npnoUwl uu?llul]an]nL'u]} pugwnnid k unp Jupnype twhwdbniibp:

Epgpnpy shwyws ninhn opkiunpuljut tinpuh pugwljuynipyuip, Jupniypp
Jupdbnt dwuht npnodwt wpghjuhwlnn wqntgnipiniup punwd £ dh puih p-
punjuljub wnpnipubphg.

1) Twnwjupnipjut yppuwjuunipjut («finis litis») punhwinip hpuygw-
Jwl ulqpniiiphg, pun nph’ ophiwwl fupgn] wjupundws Jupnyph nt bpu
Eqputhwulhy wjnp sybwp b tupupydit wiudtpe JEpwbuydwi: dw whpw-
dton £ hpuwdwljwt juyniunipjut, hpwyniuph ghpujumput b Jupnyph
dwubwhgubph hpujuljuwt miunubgnipyut wywhngdwbt hwdwp:

2) 2z £p7Y0 207-pn hnnwsh 12-pn dwuh hdwyhghn npudwpwinipiniithg,
npwnhn wyyws L, np ppiwub Jupnypnp jupdbnt dwuht ophttmljut nidh dke
dnws npnonidp YJhpunwu punwiwugh Ynnuhg ykpugutine nhypnid Jupnyy-
PR unpngynid E: Uju gpnuyphg pjunud £, np, pwtth ntin wyp npnonidp gnpénwd &
b sh ykpugyby, wyt wpghjuthwynid £ qupnyph tnpngnidp jud gpu Yplunie-
jniupn:

Ujuyhuny, ptl pptwljut Jupnypp Jupdknt dwupht npnpdwt wpghjw-
thwljnn wqnlgnipnitt ninnujhnpkt wdpugpyus skt opbupnud, wyh plunid k
hpwjwlwt hwdwlwupgh punghwiunip ulgpniipubphg b opkiph wnwudht
npnyputph thnjujuyulgyudnipnthg:
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Yuplnp E puggst], np hsybu ppiujui hbnwyunnudp qunupbgutyng,
wjiytu b pphwlwt Jupnypp Jupdbint dwuht npnonudubkph wpklpnighy
wqntgnipyniip Wkp&niqught  (intra-branch effect): Zknbwpup nunwjuugh
Jud puuhsh npnonidubpt wpghjuthwlnid Eu tnybh phwpnid pphwljub hk-
nwy undw tnpngnudp Jud unp pphwut Jupnyph twhwdbntinudp:

Uju npnonmudubiph wpklyyniqhy wqnbgnipniip dhegininuyht (interbranch
effect) ptinyp sh Ypnud. wytt sh tnwpwsynid hpwyniuph wy) gninknph, dwubw-
Unpuiygbu’ punupughwlub punujupnpjui Jpw, pubh np

1. dhsquinwljub qupnypnid gnijpughtt huyg sh jupnn tkpljuywugyby, np-
whuh wuwpwquynid hupuhtt pugunynid k wyn hwpgh putupyuwi b npw wnti-
snipjulp whnwhojwtwlwb nphtk tgpuhwiquwb tnyuhul] mbuwfub htw-
nuunpnipniup.

2. pptwjut Jupnyph Jupdnidu hupuht hhdp sk wudh dbnuynpnipniup
punupughuhpujuijul yuunuwupwbhunympjut wenidng pugunkint hw-
dwp, pwtth np yuwunwupiwbwnynipjub Eplnt mkuwubpp jupnn Bu Yhpun-
b1 htyybu vhwuht, wyhybu £ wpwbdhtt: Uk ht, wpuppnid hwiguljuquh
pugujuynipniip Jiuynud E puinudbiup wpupph pphujuttuging hwnwith-
oh pugujunipjut dwuht, vhsgln sh pugunnid widju) wpuppnid wtdh dk-
nuynp Juppugsh npulinpnidp b nputu ykpghthu htwnbwp® punupwughw-
Jut yunuupjpwbwwnynipniup?.

3. 22 £nY0 160-p1 hnnwsh 8-pr dwunid uwhdwgws k, np pplwljut gnp-
5n quinupub hwidibjnig htnn dhish twbwlwi punuumdubph wjwp-
wup, qniypujhtt huyg shwpnighnt nhypnid wbdt hpwynitp nith wynuhuh huyg
hwpnighint puqupughuljui nunwjupnipyut jupgnl]: Zknbwpup’ pphu-
Jut pk punupughwljwb puinwyupniput jupgny gnipujhtt huyg hwpnigk-
Int huipgh npnonidp pugunwy biu tinidnnh huytgnnnipjub whpnypeod k.

4. dhwly nbwpp, kpp opkunhpp tpuugjhghwn Ytpwyny pugwunt) E punwpu-
ghujut nuunwdwpnipjuit jupgny huygh hwpnignudp, vwhdwidws £ 22
210 162-pny hnjwsh 3-pn dwunid, nph hwdwdwg’ gniypughts huygp dkpdt-
1nt, 1nhy Yud dwubwh padupupbint dwuhtt’ ophtiwjub nidh Ukp dinwé nu-
nwlwut wjunp pugupenid £ unyt wdwtg dhol tnyytt wmnwipuyh dwuhtt huygh
pulnipniup punupughwljut punuyupnpjub jupgny:

dbpnuoyuhg pjunud k, np dhisnuunujutt Jupnypnud ppkujutt hbwnw-
wugniudp puyupkgubnt b pphwljuwb Jupnypep jupdtnt ywuht npnonidukph
wnklpniqhy wqptgnipniup nwhdwbwhwulynd k ppiujubt punwdupnipe-
jut opowtwmljutipny b sh junspungnuuniud pptwljut hbnwyunduwit wnwuplju
Juqunny hwtigwynp wpupphtt websynny gnypuyhtt hwpghph pttwpynudp pw-
nupughwljul puunwyupnipniind:

2 Sk'u dgnwpkl qunupwih phy GULY1097/02/10 punupughwlwh gnpény 2012 pywlwih
dwpunh 23-h npnonuup:
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4. 2pbwljwi htnuwunnuup nunupkgutm b Jupnypp jupgnt duuhb qu-
nuwjuwqgh n putthsh npnpnudubph Yntljmqhy] wonbgm pyub puguljuynipniup

Uljnh §nulyjniqhy wqnbkgnipmiip (conclusive effect) ipwtiwlynid k, np oph-
twlwl nidh Uk dnwé nuinujupulju wljnny hwunwngws hwuwnbpp (w-
npupputp, hwiqudwuputp) wy hpwjwlwi gnpépupugubpnid qununid Eu
wihdwnlth b wupunwnhp:

Ujt, hisytu upykg, punpnoynid £ twb «bwpumnwnbihnipinit» tqpnypeny,
npp yujdwbwynpnid E uny wbhdwbg dhol wy) gnpsh putinipju wpyniupnid
unp Jujwugybihp nunuljut wjnh pnjuinuljnipniit wyt dwuny, npp yepu-
pipnud E twjuhtnud putiqus wy) gnpény wpnku hulj hwunwnyws hwtqu-
dwtiptbipht:

Uju htumhwininp quinuyupuljut ppunittiph wwuppkp gninkph Yntgbp-
ghughwyh hwdwwnbpunnid qpuntgunid E hwwnnil] wbn, pwuh np gputg thn-
hiugpblgnipjut wjthuywn ophtiwly E2: Cun npnid, bwjuwnuwntjhnipjut hwwn-
Juthony odindws wljnbph sppwwaih dwuny tppbdt dwubwghnulju gpui-
Juinpjui Uk hwinhymu b wji phypuybnt ginpdbp puunwlub wlnkph
htwn bwppwnuwnth hwdwpbiny twb pphwljut Jupnypep jupdbnt npnonid-
ubpp?? b Jupswlut wlunkpp?:

Ujunthwiighpd, tdwt dninkgmidp hwqhy phk pugniubih hth, puth np bw-
huunuwunbjhnipjut hhupp Epynt Jupnyputpnud wntiduqt hwdwpdbp punw-
Jupuljwl kpupjuhpubph wejuympjudp wyugnignquljut gnpspupwgh h-
pulubugnidt : Uy junupny npwjbugh twjuwnunbjhnipyniip” npuybu «ayu-
nwjupuwlwut hwjwuwpnid», |nsh wnwtg upuwubph, wuhpudton E, np
unyb jubnuubkpp quwhywidws hubt twb bwpulhtnud?:

Zhknlnud E, np pphujuts hbnwy ugnudp punupkgubint b pphuljut Jupneyg-
PR Jup&bnt dwupt pphwjut Jupnyph hwiipuihtt dwubwlhgubph npnonid-
Ubpp snilikl b sybnp Enikiw bwuownunbjhmpjuib (conclusive) nid wyry qui-
nuthwunht h puk hwlwubkint nidny:

Uuquén wdpuyunyniud kil Twqupiunnwh ophtiwlny, npunkn, phiniqh
£n10 127-pn hnpdush 4-nn dwup dhtinyt Juulwdwtpny pptwljut hk-

2 Sk'u IlMapumosa A. P. KoHuenTyanbHbie OCHOBBI MEXOTPAacI€BOi KOHBEPreHIMH B CyZeGHOM
TIPOM3BOJICTBE II0 YTOJIOBHBIM ZiesiaM: MoHorpadus. — Mocksa: ITpocmexr, 2023, bo 183:

2 Sk'u Jlocyze6HOe TMPOM3BOAICTBO IO YTOIOBHO-TIPOIECCYAIBHOMY 3aKOHafIaTeICTBY Poccuitckoit
Pepepanuu 1 nubIx rocysapre-wienoB CHI: yue6. moco6ue / moz. pes. JOKT. opuf. Hayk, mpod A.B.
T'punenxko. — M.: IOprutuadopwm, 2019, ke 129-130:

%3 Sk'u Yamuna M.B. Ilperoguumum B yrojoBHOM IIpoljecce: IOHATHe M 3HaueHue // BecTHuk
YHuusepcurera npokypartypst Poccuiickoit Penepannu, 2009, ko 65:

2 Sk'u IMapwmosa A. P. Tlpeomuius B MexaHH3Me KOHBEPTEHIWH TPOIECCYaTbHBIX OTPACTel «Ha
IpUMepe IIPOM3BOJCTBA IO YTOJOBHBIM JeJIaM O HaJIOTOBBIX IpeCcTyIIeHuax» // Becrauk CapaToBcKoit
roCyZapCTBeHHOM IopuAndeckoi akagemun, 2021, Lo 163:
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nwyunnuip qunupkgubint dwuht npnpdwip qunwynph hwdwp yupnw-
nhpnipnit E hwnnppl;, MTwqupunwth vwhdwbwungpujut qunupuin
05.07.2024 . Ne 47-HII unpdwunhy npnodwtt Eqpuuthwilhy dwund tpk) E np
pptuut hbnwyindwt dupduh guujugws npnonid, tkpunju hbknwuwb-
mnudp qunupbgubint dwuht npnonudp, nuwunwpwtth hwdwp twhwunwnbih
wpwlwlnipni snih, hulj «pugunnipjudp dhlinygt juujwswipny pphw-
Jut hbnwy unnudp qunupkgubint dwuhb npnodwtips Jepuyuwhnidp tpwbw-
Ynwd E, np et dpliinyt wtdh tjundwdp dhtunyt juujwswipny wnlw k&
pptwut hbnwyingnidp nunuptgubint dwuht ophiwut nidh ke dnws b
sybpugws npnonud, wyyw u wpglnid £ wtdh tjundwdp Jupniyp hpulu-
twgubp b wbdht guunuyupntp, b gunupuip yupunuwynp £ Jupnypn
Ywpdty?: Uy Yhpy Uwhdwiwnpulwh nunupuip tdwb npnpnidikph tow-
twlnipniip vwhdwbwthwll] E pugunuybu wpghjuthwlng (preclusive)
ninnyuénipjudp:

Cuw npnud, pphwljut hbnwwunnudp punupkgubnt b pphwljuw Jupnypep
Jupdbnt Ywuht pphwjuit Jupnyph hwipughtt fwubwhgubph npnonidutph
conclusive mqntgnipjniup pugunymd £ inythul) hwbgulhgubnh Jtpupbpyug
wownywsd Jupnypubph hnpwgpbgnipyup?: Twubwynpuybu, wjt nhy-
pnid, kpp hwiguhgutiph JEpwpbpju) pphwljut Jupnypubpt wipwwnyl) ki,
Uh hwiguljgh JEpwpkpju ppuut hbnwyunnudp qunupkgutint dwuht n-
nnodwt Uk ipqud hwiquuwupubinp ukpdninuyht Ynulyjnighy wqnptgnipmnii
(intra-branch conclusive effect) snitik Ujniu hwbgulgh Jbpwpbpyuy Jupny-
pnud: Zknbwpwp bphk dhsnuinulub Jupnyph pipugpmu hwiguyhgutphg
Utkhh tundudp pphwlul hbnwyyinnudp pupupbgyty E (ophtwy dwhwb-
Int jud ny nkwphjhinwgung wy] hhupny), wyw wyn npnodwi vk wpdws bLq-
puwhwignudubpp Jud tjupugpdus hwiqudwipubpt hppudwpwnpb yunp-
wnunghp sk Uniu hwbgulgh YEpwpkpu) gnpép puting puunwpwih hwdwp:
NMuwnrwd wyugnigdwt ujqpnitphg pluntd k, np dh Jupnypeny jujugyus n-
noonidubpnid wnljw tqpuhwugnidubpn skt jupnn hnpuwphtl] by wy Ju-
nnypny wywgnigdwb pipuguljupghi: twnwpwbpn wupunwynp £ huplne-
nnyl, yuwnowd wmyugnigdw pupuguljupgny putlk] dknunpuupn b quwhw-
nk] wuyugnyghbpp wiujn dmu hwigulgh Ybpupbppuy pphwlwi hb-
nwyunnuip nunupkgubnt npnodwt Uk wpjws tqpuwhwtgnidubphg b
upywd hwquuwputphg:

w £ yuwwndwnp, np opkiunhpp pptwljut Jupnyph pgunwudupuljut wh-
wnbkphg twpuwnunbjhnipjudp odint Edhujt nuunuljut wljnbkpht b wyb b wyp

% https://adilet.zan kz/rus/docs/52400000047
2 Sk'u Nwdpupyul U, Zwigulhgubph dkqunpuiipibph thinuwgqnbgnipmiin’ qunwdupulju
wlwnbkph pugunnn punyph (preclusion) nt twjuwnuunbjhnipjub (praejudicium) hwdwwnbpuwnnid
// Ophtwwinipenil, 2017, Ne 97, ke 7-21:
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nuunwyupnipjntibbpnud: Ujuybu, Zujuunwih Zubpuybnnpjub punupu-
ghujut yguunwyupnipjut opkiugpph?” 61-pn hnnwsh 3-py dwuph hwdw-
dwji’ pphwlut Jupnypny ophtwlwh nidh dke dinwé nunwlui wljnm]
hwunwwnywé npnowjh wpuppubph b ppup juwnwpws whdwbg Jepupbpyug
thwuwnbpl wy) gnpsd putikjhu Yphhtt myugnigdw upwlw sk ‘Uniyjtwpnyui-
nul npnyp twpunbugws | hwb Zujuunwih Zutpuybnnipiut Jupsulu
nuunwyupnipjub opkiugpph 30-pn hnnywésh 3-pry dwunid?:

Zhpunuljyushg htwnlbnud E, np

1. pphwljut Jupnypny ophttmjut nidh Uk dinwé qpuithwljhs punnwluu
wljunp wy) pphwlwt Jupnypenwd snith twhunwwnbihnipmnil, npp yuydwiw-
Ynpyws k pphwljub punujupnipniunid gnpénn mywugnigdwt junnigw-
Jupgbkpny b jnipupwtynip pphwljubt yupnyph Swbwsnnnipjut uvwhdwbbk-
nny.

2. wy) puunwjupmpnibbbipnd twpuguntih Bu ppiujut Jupnypeny o-
phtwlwt nidh vk dinws Eqputhwlhy punwjut wljnny hwunwndws ns ph
guujugws, wy] vhuyt juwnwpdws wpupph <hwigugnpsnipjutt opjkljnhy
Ynnu» b wjtt junnwpws wtdh <hwbgugnpénipju unipjkljn» dwuny thwunk-
pp”.

3. pphwlju Jupnypnp Jupdtnt b ppiujuit hbnwyunnudp puguptgubino
dwuhb pphwljut Jupnyph hwbpught dwubwyhgibph npnonudibpp sniikin'
Ukp&ninuyht (intra-branch) , n's Uhe&ninuyht (interbranch) Ynulyynighy wqnk-
gnipjnii:

Ujniu Ynnuhg, vwfuyt, qununthp sk np pphwut qupnyph yynupbpp, wyn
pynud’ pphwlwi hknuyinnuip punupkgityne b ppwlub Jupnypep jupdb-
Int dwuhtt npnonidukpp, jujunpkb oqunugnpéynid kb punupwughwlub pu-
nwjupnipniind:

Uy dwuht £ Juynud ddnwpkl nunwupwth dh pupp qnpstpny dbwynp-
Jwé Juynit ghppnpnonidt wyt dwuhl, np.

«...) pkl ppkwlpui gnpélpny hknwphinippub b hwpnuphinippul dup-
Upbablph §nguhg phpniinjwé npnonidabpny, win phpugpnid whdwbg nygwd
puguupniyntbakpny hwununnywés hwbqudwipbbpp 22 punupughwlwi
puunuyupnipyull opkliugpph 52-pn hnpywdh hvwuwnny snibkh hwpnugbua

7 Ctpmuty 1 09.02.2018p. : Nidh ubg k Uk 09.04.2018p. : Sk'u 22MS 2018.03.05/16(1374) 2n1).208:
Ujunthbwn' 22 LunO:

2 ity £ 05.12.2013p. : Nidh Uty kunky 07. 01. 2014p. : Sku 22MS 2013.12.28/73(1013).1
Znn.1186.1:

» Sk'u, opplimly, d&pwpkl nunwpubh phy 34/0491/02/09 L phy 2-3/2004 puqupughwlub
gnpétinny 2012 pywljuith hnljnbkdpkph 19-h, phy GULY/1747/02/12 punupughwljuit gnpény 2015
pdwluwih wwphh 30-h b phy BUULY/1788/02/12 punwpwghwlwi gnpény 2022 pyuljuih
ubuyinbupbph 30-h npnonudubpp:
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hwuwnmuninyws wywgniygh nid, wynnihwbnkpd ppuip ghun/nid Ea npuyku hlp-
anipnyyl gpun/np wuywgnyghkp, npnap wpny kb wupnibwl by wkpklnipin b-
bkp b gnpémud winhw uyy wupugnighlbph hkwn hudwnpmpul wppnibpnid
hiwpun/npnyeni i nuy punuipwahl wupglin gnpdpl vwubwlgng whdwig
wwhwiohbpp b winwplnipiniabkpp hhdbun/npng, hiswyku bwl JE&h (niSutwh
hunfwp bowlwlnipinii nibbgny wy hwbhquuubpbhlph winfuympnilip jud
Puguljuyniprn. ap»*:

Cuy npnud, Idnwpkl nuuunwpwip hp wju ghppopnonidp Jkpuwhwunwnty |
twl inp 22 LwunYO nidh Uk dinknig htnn hun]tykyng.

«...) Epbwlpul gnpény ophbwwl nidh Uk vinwd punnwlpmb wlnh pugu-
quynippul wquydwabEpnd ppEulwh gopdmd wnfw hwuwnkpp puunupwin
wuwmnun/np E hkumugnnky bwpe' gnpsha gpu JEpupkplipnippub, opkipny
bl wuyyugnijgh poyjunpkipnippnl, wupduwwbhwyuninmpub nkuwbln -
bpg, wwyw ghwhuwinky gnpémd Enwé pnynp wywgnyghkph hudwlgniprudp:
Lin npmid, ppkwljwi gnpSkpny pagn ifwé npnonidakpp, npuku hbpanipnyb
qpunnp wuymgnyghkp, upnn ki gnpénid winlw wyy wiygugniyghbph hkwn hu-
duppnipul wpynipmd hhwpun/npnyeinid nmwl puunmwpwahl yupgling
qupshl vwubwlgnng wbhdwbg yuwhwiehbpp b wowplnipiniaabpp hhiu/n-
pnn, hiswbu hwl JE&h jmédwi hwdwp bowhwlnipinih nibbgnn wyy hwbaqu-
Uwlphlph wnluynipiniip jud puguiljuynipintapy’:

Uwhdwiwnpulub qunwpuip bu winpugupdly b phtwplgnn hwpght'
tuotny hkwnlyup.

«h nnuppkpnipynL i punun/dnh, vwljuyl, npny huununnywé hwuunwlub
hwbquiwbphbpp hwprupunnkih B punupughwlwi gnpé phing nunnwmu-
Up hwdwp b sLb Bapuplynid hkunugqu wuywgmglwl, punnuydnhg pugh,
ppbwlml Jupniyph phpugpmd juyugyng wyy bgpuihwlps wlnkpny hua-
wnwun/ng thwuwnkpp phin/nid Ea punupughwlul gnpény dknp pEpywd uyy w-
wwugnyqhlph hkwn ypwuhb:

UVwhdwmbwppulmb puumupuiah wyu phppopnomdi pagudkap sh gplnid
puunupubihl uyn hwpudnpmpiniihg swhwgpghe Gngup hudwp wuuwhn-
by ny dpuyl pplwlmb Jwpnyph pipugpmd juyugyng wyy Eqpuhulhs
whwnbpny hwuwnuwuning thwuwnkpp, wy hwb hkhg olwh whnkph Jujuglwi

30 Sk'u, ophtwl, Y&nwpkl] punwpwih phy UCUND/0093/02/09 punupughwljwl gnpém] 2010
pYwlwih wyphih 22-h, phy 5C1/0448/02/11 L phy Ud1/0381/02/11 punupwughwlwi gnpstpny
2012 puiwibh nkiunbdpiph 25-h, phy BULY/0132/02/11 punwpughwlwt gnpény 2013
pYwljwih unjtdptnh 29-h, phy ©C1/1342/02/11 punupwughwlwi qnpény 2014 pywljwith hnijhuh
18-h, phy GULY/1328/02/12 punupughwlwui gnpény 2015 pdulwih unytupkph 27-h, phy
U.121/1063/02/15 punupughwlwi gnpsny 2018 pywlwih wwyppih 7-h b phy Uu1/1294/04/21
utwtynipjut gnpény 2024 pyujuth hnijhuh 4-h npnonudubpp:

31 Jgnupkl nuunwpwih phy Ut}/1294/04/21 utwlnipjui gnpény 2024 pyuwljwith hnijhuh 04-h
npnoniup:
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thwuwnp npyku wuymgnyg phunuplkp ' gnpény Apdbuninpjwé b wunndwmm-
puinfwés wln juyughbym hudwp»:

Uh Ynnd ponubkiny Juyulnswsd nhppnpnonidubpnid «hwuwn» b «wwqu-
gniyg» kqpnyplbph ujuwy Yhpundwi npduqbpp” wthwyn b np gunwuljui
wpwlnhub qupgqugl) £ wjt ninpnipjudp, np pphuljut hbnwwingnudp qu-
nupkgubtint b ppwut yupnypep jupdbint dwuhb npnpnidutpn, htyybu bl
pptiwut Jupnyph wy nipkpp ghunwpyynud Ba huptunipnyb qpuynp wmyw-
gnygubp b Eipulu bt hbnwgnundwi b quuwhwndwt punupwughwljwut gnp-
Snid wnlju wj] wywgnygubnh htn hudwlgnipjudp:

Ujuhty tdwt punhwipuljwut dninkgnudp npnowljh muwpuyniuwtiph mknhp
E wnmujhu, pwth np winbunid E quunujupughnuyub dh swupp Gjultntp,
htsytu bwb hwjuunid wywugnignquljutt hpwyniiph pughwinip wpudw-
pwlnipjuip b uljqpniuputpht:

Uju wnniuny hwipl | twpubwunwye winpunurtw) punpn wnwplw npnonid-
utinh punupughwjut yunwjupnipniunid wwywugnyg hwunhuwbwnt hw-
puynpmipjuip b wyugnignpuijutt ywhwlnipyui jud yhunwihnipjub?
uwhdwubbpht:

2Z PwunY0 57-py hnnJwsh 1-ht dwup vwhdwinud £ wywgnygh punpnont-
up, nph hwdwduy wyugnyg kwyh thuunwlwb udjugp, nph hbnwgnundwi
b quwhwwndwb hhdwh ypw puunwupup wqupgnud £ gnpshtt dwubwlignng wb-
dwig wwhwgubph b wpwpynipniuutph hhupnid npdws, hisytu twl gnpsh
Jud hwupgh nwsdwt hwdwp wywbwlnipnit niikgnn wy thwunbph weljw-
mppniip Jud puguljuynipiniip: Ujuhlipt' opkiunhpl wupugnyg b hwdwpnud
gnpsh nsdwt hwdwp tpwbwlnipinit niikgnn hwbiqudwbpubph dwuht nk-
ntynipnitubpp (hwunwlub nyjwubpp)34:

Cun npnud, opktunhpp uyunhs vwhdwil) Ewywugnygubph wkuwlukpp, n-
pnbp Jupnn ki oqguiugnpéit) punupughwljwi pununjupnipyniind’ jpuibg
owipphtt quubkyn gpunjnp wupugnygbpp, wuhtipll qnpsh msdwi hwtwp
wpwlwlnipnitt nitkgnn thwunbph dwuhtt nbnbynipmitubp wwupnitwlng
whwwnwlwt jud tkppht hpuwlwb wyntpp, gnpswppubpp, nbknkjwipuk-
PR, gnpdwpwp b dwubunp prpulgnipiniip b wyp gpugnp iympbpp (hwu-
nwpnphpp):

Pusytu pjunid E swpunpdushg, punupughwljut punwupnipniuntd
wihwwnwlwi hpwdulub wnkpp, npnug owppht jupbih kEguut) bub pplw-
Jut hbnwwunnudp punuptgubnt b qupnypp updknt dwuht in personam

32 Uwhdwbwnpuwh nunwpuih 2025 pywluih dujhuh 20-h UMN-1782 npnpnudp:

B «Mhnwth wwywgnyg» bqpnypp opkunhpp Yhpwnt] b Zwjwunwth Zwbpuybnnipjut
Jupswljut qunwuyupnipjub opkiugpph 126-pn hnndwsh 4-pr dwuh 2-pn fennud:

3 Sk'u Ubmpywt U. Q0 Uywugngmup b wiygugnygibpp Zujuunwih Zwubpuugbnm ppub punw-
pughuljwb nunwjupnipiniinud // Gp., Upnpupununnpjub wjunbdhu, 2020, ke 14-15:
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npnpnidubpp, jupnn b wwwugnyg hwdwpyby, Eptk wupnibunid bu hwunw-
Jut nljujubp: Uhtuspbn ppiwjut hbnwwunnmudp nunuptgubint b Jupnypen
Jup&hnt dwuhtt npnonidutipnid wpunwugnijus puunwpuwugh Jud putthsh dw-
twsnnuljw gnpéniubnipjubt wpyniupnid dbwynpyws Eqpuihwbgnudubpp b
guwhwwnwljuutbpp skt jupnn hwdwpdb] hwunwub ndjug:

Puigh wyn, wyuwnkn juplnp £ wpwbdiugt) bu bpkp hwiquuwip.

1. ppiwut hknwyunnudp pupupkgubint b pphwljut qupnypp jupdbnt
dwupht npnonudubph wuwwndwnwpwinipjub hwunwlut hwbqudwipubpp
hwutnwinkynm hhupnud npynud ko pplwlwb Jupnyph inuepbpp, wjuhiph' wiy
npnondubipp wwywgnyg nhwnwpylnt ghypnid nputp niubkt wswugulwt
punyp.

2. pphwjut hbnwy igniudp qunupkgubint b pphwuljut Jupnypp jupdbnt
dwupt npnomudubpp gqpuynp wywgnyg ghunwpybnt wuydwiutbpnid gputp
Jupny L Swnwyl) mywugnygubph puguuwjut ponyjunpbjhnipjut juinip
opowigkint vhong, pwth np nipwlwbt hpwynitiph Jyuubkph gnigdniuputph
Yhpwobkihnipjut wpglpp® dbwljuwt wnnidny hunpwhwupyws Jupng E hw-
Uwnyk) npuitip wyu npnpnidikpnid wpunwgngbne, wyuhbipl' gpuynp & hwnnp-
nhnt thwuwnny.

3. pphwljut hbnwwunnudp nunuptgutint b ppwlut upnypep jupdbne
dwuptt npnonudubipp sk Jupnn mibbtw] wywugnignpujuunipyut jud wh-
wnwthnipjub wykh pungpynit vwhdwbttp, put tnyb Jupnypny hupdtp w-
wugnigdwt gnpéplpwgh wpnyniupnid pugnitjws Eqputhwlhy punulub
wljnh wywugmgnnulijuinmpjui uvwhdwiutbpt t: Uwubtwynpuwbu, tph
pptiwjut Jupnypeny ophttwjub nidh ke dnnws kqpuuhwljhy puunujui wl-
wnp punupughuljut punujupnipniind nith juwbjunpny wuwugnignnu-
Jut bywtwlnipinitt dhwyt hwiguwynp wpwpph b wyt junwpnn wtdh dwuny,
www wupniyjunpkih Edhtspunulut qupnypnd pphwljut yupnyph hwb-
puyhtt dwutwlhgubph npnonudutphtt wykh ks wwywgnignnuljutnipjut
uwhdwttbp hwnnpybnt dninkgnudp:

Zupdh wnlkny nne pwpunpyusp widhdh b pynid wyt wingnudp, np
pptwjut hbnwyunnidp nunuptkgubint b ppiwjut Jupnypp jupdtnt dw-
uhlt npnonudkpp uunmdwnwpwbwlwi twund hwmunwnydws thwunkph dw-
uny pnjwtinujuyhtt wnpnudny skt hwdwwywnwupuiwtinud «cayugniyg» hwuljw-
gnipjuip:

Uhliinyt dwdwbwy, sh Jupnn b sybwp b pugunyh wyn npnonidukph wn-
hwuwpwl] npbtk wywugnignqujutt wpwbwlnipniup: vnupp pphwlutt hk-
nuyunlut punuptgdwt b pphwljut gnpsh Jupnyph jupddwt thwuntpht
E Yykpwpkpnud, npnug hwunwwnnidp hkig wju npnonidubph dktwptnpht

35 Sk'u, ophtiuly, I&nwpkl puunupwih phy Ud1/0381/02/11 puqupwughwljwlh gnpént 2012
pyuljwuih nkljnbdptnh 25-h npnonudp:
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Ujugtu, 22 Lun YO 59-pn hnmqpjwsh 1-ht dwuh hudwduygl' thwunbpp, npnbp,
optph Jud tnpuwwnhy hpwduwlwb wljntph hwdwdwyl, ykwnp L huunwnygku
dhuytt npnowljh wuywgnygutipny, skt jupnn hwuwnwny by wy wyugnygubpny,
huly 2z £pFO-1 hhpyw) punwyupuljub gnpénnnipnibubph Junwpnidp wuy-
dwbwynpnud E hwdwywwnwupiw npnonidubph juyugdudp: Zknbwpwnp, bph
wudp punupughuljut nunuyjupnipjut jupgny yuwhwieh nbwphihtnughu,
www punupwughwlut npuuwpwip nbwphihinwugunn hhupny pphwlwi ht-
nuwyunnidp gunupkgubne huunt wmyugnigknt hwdwp npybu wwwgnyg
wtwnp k oqunuugnpsh ppiwljwi hbnwyuinnidp qunupkgubint npnonudp:

Cun npnud, tdwh nhwypbpnid mbnht £ hhpwwnwyl] uyb juplnp quputhw-
. np opktiugph mpwdwpwinipniup hhduqws k spnpnpupljus guuajugus
hpwjuwlwt wjnh ppujuswthnipyut juthrwdupwsh ypw, hyp pugunnid
E spnpnpupldws guujugus hpujuljuwt wlnh hpwdwswhnipmiup Uk wy
gqnpsh puunipjub pipugpnid guwhwnbint htwpuwynpnipemniup3®:

Ppuwdhdwljn wyy E, Epp wthpwdtown E punupughwjut yuwnwdupnipint-
unud npwtu gpuynp wywgnig oqunugnpst] ppiwjui hknwwyunnidp qunw-
npkgubnt jud Jupnypp jupdbnt dwuht npnonidubph wuwndwnwpwuinipjub
hhupnid npyws ppununujupuljut wywugnygubtpp: Gept pphuljubt Jupny-
pud myugnygutpny hwunwnyby ki npny hwhqudwbpubtpp, npnup ykpwpk-
nkh B bwb punupughwljub gnpény wywgnigdwt wnwpluyh, wuw pu-
nupughwljub puunwpwil wyy hwiquuwipubpp hwunmwnbjhu Jud htppk-
1hu npyku wwwgnyyg Yunpnn k oqgunugnpsdt) ppiwjut qupnypnd dknp php-
Jwé wupugnigkpp gmguntuplbpp, kqpuijugnipnibbkpp, npnip hwdwugw-
nwupiwbnid ki «auyugniygr hwuljugnipjut pnunuljught Ynnudhte

LU 22 LunYO-u nplit hwunh twhwybu hwuwnwnjwsh nid sh nwghu’
pugunnipjudp wyugnighnig wqunjws 1huknt npypbph, wjuiniwdbuwgthy
pptwfub Jupnyph ymptpp ppEuunufupulu uhun pipuguupgkph
wuwhywidwdp hwjupws b hwpyunhp dkluwtthquny wwywhnddwé 1hubnt
nidny punupughwiwt npuunwjupmpniinid jupnn o ghunwpydb] op-
wku hqnp (bwpwlohn) wuwgnignnuljub wpdtp (strong probative value) niuik-
gnn wywgnygubp®: Uju wenidny nbnht £ hhywnwlt] dénwupkl gunupuih
nhppnpnonidp, puwnn nph. «...pugunpnipjniup b gnigdnitipp punupwughwulub
nuunwyupnipjniunid npytu htpunipnyu gpuynp wwywgnygubp guwhwwnk-
1hu nuunwpwbubpp wupunwynp G hwoyh wetl) pputg dknpplipdwt’ ppliw-
nuunuyupuljubt opkupny uwhdwidws phpwgulupgp, dwubwynpuybu

3 Sk'u Uwhuwbwnpulub pqunwpuih 2015 pyulwih gkjntdpph 1-h UY0-1238 npnonudp:

¥ «Zqnp wyugnignqulut wpdtpp» wywgnygh nidh npuljufut suhwihy , npp gnyg kunwghu,
ph nppuwiny b wfju wyugnygp jupnpuimud  hwunwnk; fud  hbppl]  hwbquidwbpp'
hudbdwinws wy wyugnygubph htn: U qwnwuwbimy b «auu wyugnygp nppuin’y &
hwunqghs» huipght:
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wyl, np gniguniiph ywpuquynid npu dknpphpdwb pupuguljupgh mnwyby
hhdtwynp tpwojuhputp b pnduwigulnid wyn wwwugnygh wpdwbwhwlw-
wnnipjntil wywhnybint wnnidng»3:

Ujuwyhund, jupth £ wuby, np pplwljub qupnyph iynippp punwupughw-
Jut yuunwjupnipnitunid hwtntu Bt quihu «anwghtin hwjwuwputph dte»
nkdhuny, vwljuy swhwnp L uUnnwtiwy, np wyu nkdhup niuh vhuy thwuwnwgh (de
facto) punyp, ny pt Wuwpuwnhp hpwyuwlwb unpd (de jure rule) k: U Yhpy w-
uws phl pphununujupuljui phpugulupgtpny dkep phipdus wupwgniyg-
ukpp punuwpughujui puunuyupmpniinid jupnn kb huunnwgh otk
hgnp mywgnignnuljut wnpdtp, uwuyt skt Jhpudynid wughfwpltjhnipjut
jud opktunpujutt wwpumwnpwiph, huy hwjurwly Ynnup yuwhywind
npubip Jh&wpllnt b htpplym hpunibipp ibpuyugubiny hp thwunwplub-
pp b wyugnygubpp:

5. Ggpuhwugnidubkp

Unyt hbnwqgnunipjut hhdwt Jpu Yuptkh £ wik] hbnbyjuw hhdbvwwb bg-
nuwhwignidubpp.

1. Uhtynuunulut Jupnypp jupdbnt dwuhtt npnonudp pphwljub hk-
nwy unnudp qunupkgubnt dwuhtt npnodwt tdwt nith wypkyynighy wqnk-
gnipinil, npp plunid E punwdupnipjut Jipgtwljwinipjut («finis litis») pln-
hwunip hpwjwlwb uljqpniphg b hdwhghwn diny wéwtgynid k pphununw-
Jupwlub opkiunpnipniihg:

2. Uhsnuunuwlw Jupnypenid ppiufjut hbnwyunnudp gunupkgubine b
pptwljut Jupnypp jupdbnt dwuht npnonudubinh wypklnighy wqnbkgnipemt-
up vwhdwbwhwlynd E pphujut puinwdupnipjut sppwbwljutpny b sh jun-
spugnunud pphwljuwt hkbnwyundwt wnwput juqunn hwiguynp wpuppht
wnusynn gnypuyhtt hwuipgtph putwpynudp punqupughwljwut yunwyupnip-
nibnud:

3. Uhlyquunwlub qupnypnid pptuljut Jupnypnp jupdbnt jud pplw-
juwt htnwyinnudp nunupbgutint Jwuhtt pphwjut Jupnypeh hwipuyght
Uwutwlhgubph npnonidikpp smkt n's tkp&ninuyht (intra-branch), n's Uhe-
&minuyjht (interbranch) Ynuljyniqhy wqnbtgnipni:

4. Uhsnuunwlw Jupnypenid ppiuljut hbnwyunnudp punupkgubine b
pptwut Jupnypnp jupdbnt dwuht npnonidubpp yundwnwpuwtwubt dw-
unid hwunwwnyws hwunbph dwuny pnduinuljuyhtt wnnudng sk hwdwww-
nwupwinid «uymgnyg» hmuljugnipjutn b skt upnn ogunugnpdyt) punu-
pughwjut yuwnwjwupnipjniunid:

8 Jgnwpkl nunwpwuh phy 5T1/1342/02/11 punupwughwlwb qnpény 2014 pywljuih hnijhuh
18-h npnpnuup:
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5. Uhsnuunuwlwi Jupnypenid ppiuljut hbnwyunnudp punupkgubine b
pptwljut Jupnypep jupdtnt dwuht npnonudubipp punupughwlju punw-
Jupnipniinid hwmdwywnwupwbwpwup jupnn o ogrnugnpsyt) ppiulut
htnuyindut pupupigdwt b pphwulwt Jupnypp Jupdknt huunp hwuu-
wnwwnbnt jud htpptint hwdwnp:

6. £ptwljut hbnwyindwt punupkgdwt b pphwljwt Jupnypp jupdbn
thwunbphg quuun wy] hwunbkph hwunwndwt Jud htppdwt hwdwp wyn npn-
onidutinh punupwughwlwt gunuyupnipniunid ogrnugnpénidp ny hpwdw-
suthnpkb puyuyunud £ nputg wmyugnignquljut bywtwljnipiut jud yhunw-
uhnipjut uwhdwubpp, b Jupnn E hwigkgul] punupughwuljut punwudw-
pnipjul puguuwlui poyjunphhnipjut jubnth oppwbgdwi:

7. Ppiwjub Jupnyph wy] oipkpp npytu wywugnyg Jupnn b oguw-
gnpsyt] punupughwlwt punujupnipniinud: Cun npnud, ppluguunudw-
puuwt pupwguupgh yuhywidudp uvnugyué wmwywgnygubpp punupw-
ghuljut puunuwyjupnipiniind jupnn i nitbuw) hgnp wmywugnignnuijub wp-
dtip b wy] wmywgnygubtph swppnid hwinku qu npytu «wnwghtip hwjwuwn-
ubkph dkg» nkdhuny, npp, uwuyl, sh pugunnid nputg yhdwpybjhnipjut htw-
npuynpnipjniup:

APTYP 'AMBAPSIH, TUTPAH MAPKOCSH - Ilpekniozugnoe u KOHKI103Uu8HOE 8030¢eiicmeue
peuwienuii npoxKypopa u cieooeamena O RNPEKPAULEHUU Y20/106H020 NPeCIe008AHUA U
npeKpauienuu y20106H020 RPOU3EOOCHIBA € Y20TI06HOM U 2PANHCOAHCKOM CYOORPOU3B0OCHEe.—
Hacrosmast paboTta MOCBSIICHA aHAIN3Y BHYTPUOTPACICBOI0 BO3ICHCTBUS U MEKOTPACICBOIO
BO3JIEHCTBHSA B paMKaxX I'Pa)XJaHCKOTO CyIONPON3BOACTBA PEIICHUH IPOKypopa U CIEJOBATENS O
MpEKpal€eHUU YI'OJIOBHOTO MPECICAOBAaHUSA W TPCKPAIICHUU YI'OJJOBHOTO IIPOM3BOACTBA Ha
JocyeOHOI CTannH, a TakKe BOIIPOCaM HCIIOIb30BAHHS MAaTEPHAIIOB YTOIOBHOTO IIPOM3BO/ICTBA
B Ka4eCTBE JOKA3aTENbCTB B TPAKAAHCKOM HpoIiecce.

Ha ocHOBe TeopeTHIECKIX HCTOYHIKOB, 3aKOHOIATENbCTBA U IIPABOIIPUMEHHUTEIEHOH MPAKTHKA
B paboTe uccienyercs B3auMocBs3b moHsTuil preclusive effect, conclusive effect, res judicata u
non bis in idem. BrIgBIseTCSA NPEKITIO3UBHBIN XapaKTep PEIICHHH O MPEeKpalieHHH yTOIOBHOTO
[PECICOBAHUS. M IPEKPAIICHHH YrOJOBHOIO MPOM3BOJCTBA, a TaKkKe OOOCHOBBIBACTCS
OTCYTCTBHE HX KOHKIIO3MBHOTO BO3ICHCTBHS KaK B YTOJOBHOM, Tak M B TPaXTAHCKOM
CYJOIPOU3BOACTBE.

Ocoboe BHIMaHHE YAENCHO BOZMOKHOCTH HCHONIB30BAHNS YKA3aHHBIX PEIICHUH, a TaK)Ke HHBIX
MaTepHaoB yrolOBHOTO IPOM3BOJCTBA B KAYECTBE JOKA3aTEIbCTB B TPAXKJIAHCKOM IIPOIECCE U
npesenaM UX JOKa3aTeIbCTBEHHOI JOITyCTUMOCTH H IOKA3aTeIbCTBEHHOMN [IEHHOCTH.

Ha ocHoBe mpoBenEHHOTO HCCIENOBAHHUA aBTOpaMHu CHOPMYIHPOBAH Psf TEOPETUYECKUX U
HPAKTHYECKUX BBIBOJOB, KOTOPBIE MOTYT CIYXXHTh OPHUCHTHPOM IS yTOYHECHUS TPAaHHI]
B3aMMOJIEHCTBUS YTOIOBHOTO M TPaKHAHCKOTO CYyJONPOHM3BOICTBA, OMPENENCHHUS IPEeieIoB
JIOKa3aTeIbCTBCHHOTO 3HAYEHMS MAaTepHaloB YTrOJIOBHOIO IPOM3BOACTBA M JANIbHEHIIIETO
pa3BUTHS CyAeOHOM MPAKTHKH.

KiloueBble ciloBa: npexpawyenue y20106HO20 Npecie0068aHUs, NpeKpaujeHue Y20108H020
npouszeoocmea, preclusive effect, conclusive effect, konsepeenyus, non bis in idem, res judicata,
nperouyUanIbHOCMb, 8bICOKA OOKA3AMENbCIMEEHHAS YEHHOCHb, NPUSOOHOCHb 00KA3AMeNbCmed
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ARTUR GHAMBARYAN, TIGRAN MARKOSYAN - The Preclusive and Conclusive Effects of
Prosecutor’s and Investigator’s Decisions on Termination of Criminal Prosecution and Dismissal of
Criminal Proceedings in Criminal and Civil Procedures.— This paper is devoted to the analysis of the
intra-branch effects and interbranch effects within the framework of civil proceedings of prosecutors’
and investigators’ decisions on the termination of criminal prosecution and dismissal of criminal
proceedings at the pre-trial stage, as well as issues related to the use of criminal case materials as
evidence in civil proceedings.

Based on theoretical sources, legislation, and judicial practice, the paper examines the interrelationship
between the concepts of preclusive effect, conclusive effect, res judicata, and non bis in idem. It
identifies the preclusive nature of decisions on the termination of criminal prosecution and dismissal of
criminal proceedings and substantiates the absence of their conclusive effect in both criminal and civil
proceedings.

Particular attention is given to the possibility of using the aforementioned decisions, as well as other
materials of criminal proceedings, as evidence in civil litigation and to the limits of their evidentiary
admissibility and probative value.

Based on the conducted research, the authors present several theoretical and practical conclusions that
may serve as guidance for clarifying the limits of interaction between criminal and civil proceedings,
determining the boundaries of evidentiary value of criminal case materials, and contributing to the
further development of judicial practice.

Key words: termination of criminal prosecution, dismissal of criminal proceedings, preclusive effect,
conclusive effect, convergence, non bis in idem, res judicata, prejudicial effect, strong probative value,
evidentiary suitability
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nnud tnpUwwnhy hpuwjuluwi wntph yunpuundwb ot dbwlpydwuit ju-
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npp hwdwpynid £ hpuwduwpwiwut nkthiuh mtuwyubkphg dkhp: Pusytu
hpujuwpwbwljub mkthuh, wjuiybu b pppduunbtnsugnpsulju nkjuuh-
Yuyh hwuljugnipnititbpp ghnbwlutubph opowtnid npnowljh wwpw-
UEjuwpwtinipnittp b wnwewginid: Cwn nhwyptpnid npytu nputg hndw-
uho wnwy k pupynid «opkiunpuljuts mkpuhlju» hwuljugnipmniip: Lpubg Uvh
dwub hpujuwpwbwlub mEnthjwt hwuljuwind £ dhugt npyku inpdwuntns
wnbkptuhju: Uju dnnbkgdwup hwljunwlynn htnhtwlutpt hpuupwbulwub
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Ujuyhuny, hpwjuwpwtwlut nkbuhiujh hhdtwtinhputpt wpphufwb
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Ppuupwiiwu gnpénitubnipmniup Swwynd k puquuphy njnpunuk-
nnd, wpunugnpynid hwuwpuwluwlub sun Ephnypubpnud, hknbwpwp, gpu
pungpwé ptwquyurep puuljutht pugupdwl k, puth np wpnh hwuwpw-
Juwt hpnpnipibubph wupdwbibpnd  JEuuwlwt  hpunpmipniuttph
&uonn dwup jupquynpynid £ hpwyniupny: Uy gnpdniubnipjut pipwugpnid
hpwjwpwtwlwi mEpthjut hpuduwpwbwlwb vhowkpp jutjuupgbibn b
niqnknt juplnpugnyu dhong k b htwpwynpnipinit £ vnwhu pupdpugubine
hpujuwpwtwlubt wywwnwph npulp:

«Ppujuputufutt mkthjuwy, <hpujuuntndugnpsuljutt nbuthjuw» b
«opktiunpujut nkuthjuw» kqpnypibpnh hwujugdwh hwupgnid ghnuwjutuk-
nh mbuwbnubpnid wew E npnowljh othne: zZhknbwpwp, jpugpn wnwplw
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Aliwynpnn fuplnp gnpéntitkphg Ukl E, nph jubnbtbpp syyuhuywibp hwb-
gligunid £ gudp npuyjh b ny wppynibwybn opkupubkph punniudwi, husp sh ju-
pnn wwwhnyb] ppwyniiph ghpuljuynipniip hwuwpwlnipniinid, ntunh o-
phtwuwntnd unipjEjnubpt wpynitwybwn opkupubp untnstint hwdwn yhwnp
E wupughwwn juunwpbjugnpsti hpkug Ynnuhg pugniagnn opkunpujumi wl-
wnbph dowldwt mkuthliwubs:

U. R dkugtpnyp hpwdwpwiuwlut nbtluuhjut hwdwpnid b opkupubtiph
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httwppubph wdpnnonipnil?, htyp utnyuwbnd k ukn hdwuwnny opkhungpuljut
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dwy mwpptpwy?: (2. S. Untjowbp bjunnid E np et junupp ophttwuntndw-
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yh swthwuhoutpny tupwplynid E puuwljupqdwi, htish epupkpu) bu nk-
uwpwknh opowtnid siw thwjwupdnipiniul®:

Cunhwipwytiu, whwup k ok, np hpujwpwwlwi mkthugh mkuwgnnps-
twlwt hhdtwhwpgtph dowljdwb gnpénid Uks wjwiy niuh ypndkunp S. 4.
Quipwithtwl, ny hpujuwpwbwlwi nkpthjwut nphunwpltg ny dhuy npytu
hupunipnyt ghnnwlju ninnnipinit hpwyniuph mbkumpjut ke, wyl npytu
wdpnnowlwt ntuntdbwjut nuupbpwg!!: Lpw ewupbkph 2unphhy wjuon hpw-
Jughunipjub Uky hpujwpwbwlwbt mknthjwt hwdwpynd £ ny vhuyg vh-
ongubph, htwppukph, jutntubph hudwlgnipnil, wh ghnnwljut hdwgnipe-
it wyt dwuht, ph htyybu juwnwpl] hppdupuwbulut wojuwnwupnp'?: Ukp
Jwpshpny' S. 9. Yupwbhtwi £hon Uninbkgnid E gnigupbpnid twl hpu]upw-
twlwt wkuhuh nhuwlubph guuuwupgdwip: Zenhtwlp, hpuuwpwbw-
Jut nmkuuhuwh pguuuljupgdut hhpdtwlwh suthwuhy ptnptiny ppudujut
Jupquynpiwt Jjupnigulupgh thoybpp (hpujwunbndwgnpénipini, hpw-
Yniuph gnpénnnipnil, ppwyniuph hpugnid), hwdwpnid E, np gnpstwjuiinud
npuighg jnipupwibsinipnid ppujutugymd b hpuwduwputwlju qnpénnnipe-
jniutkp, b, npuytu Jubnt, juquynid o hpuduljut hwunwpnptp: Uuljuyt
Epptidt hpujuwlwt jupgquynpdwi hhdtwlw thnybpt «ugnid s fud jpug-
Ynud ki odwlinul Jwd jpugnighs thnikpny, Epp hwpl kjhunud juwnwpl] bub
hpuwpwtwlwt wy) gunpénnnipniuttp: Ophtwy' Ept hpwwwpuwlyby k unp-
dwwnpy wljn, whyuydwb whwnp E hng mwbk] wyt nyugplnt dwuhl, pun n-
nnud, nu whwnp £ wk] ny ph wyt dwdwbwl, tpp jgutjutwy, wy yuhwywuk-
1nY hpuwwpuwldwb b wy) juunubbph vwhdwbwghtt dudEnubpp, jud Epp o-
phuunpuluwb wljnh unknddwb gnpéplpugnd uknp Elunupdh (Gu'd dhush

10 Sk'u Oyems B. M. IOpuamueckue ZOKYMEHTHI M IOpHAMYecKas Texauka // IIpo6reMsr Teopwm
rocyzapcrsa u rmpasa: yue6HuK / oz pez. B.M. Crrprrx. M., 2008, Lo 386, Kapramos B. H. IOpuauyeckas
TeXHUKA, TaKTHKA, CTpAaTerus, TeXHOJOrus (K Bompocy o coorHomenuu) / B xu.: IIpoGmemsr
fopuzgudeckorn Texuuku. T. 1. — H. Hosropoz, 2000, ty 18, ComoeeeB O. I., Camramos A. JIL
JMCKyCCHOHHBIE BOIIPOCHI OIIpeJeNeHHs BHUIOB IOPUIMYECKOH TEXHHKM B Teopuu Impasa //
IOpuauueckas mayka. 2013, Ne 4, ko 37-38, https://cyberleninka.ru/article/n/diskussionnye-voprosy-
opredeleniya-vidov-yuridicheskoy-tehniki-v-teorii-prava/viewer (Untinp 22.01.2026 p.), Jiszmo [,
H., Kapryxun B. I0. IOpuanydeckas Texuuka: yue6Hoe moco6ue. — M.: Ocs-89, 2009, o 8, 15:

1 Uptinthknl ulubghlt hpunwpulyl hudwywnwuput nrumdbwlub Abnioplabp: Sk,
opbhuﬂl‘ Cycsmun 9. B. IOpuanueckas rexuuka: yueoroe nocodue. — CI16., CIOA, 2017, 336 Ly, Tomun
B. A. IOpuiuueckas TexHuKa: yaeOHOe mocodue. — 2-¢ u3f., nepepad. u gou. — CII6., Cankr-IletepOyprexuii
opuarnueckuil HHCTUTYT (punuan) Akagemun ['enepanbHO# pokypatypsl Poccuiickoit @enepanuu, 2015,
84 Ly, slnosenko T. B. IOpuanyeckas TexHuka: yueOHoe nocodue. — Bonrorpan: BA MB/] Poccun, 2022,
88 Lo b wyjlu:

12'S. 4. Qupwbhbwb, ghnnupying hpujuwpubwub nkuthjut npyue fwbwsnqujub tow-
twlnipnit niukgnn ghnwlut hpdwgnipyut hwdwlwupg, wond k, np npu juighp £ niunwd-
twupnpl) hpwduunbndwgnpénipjut b hpwduhpurdwt pruquyunbpnid opjinpy hpulw-
unipjnitp, hwunwwntk] npughg pipupwbsnipnid, hsybu twb npubg vhol Yuwbpp, uwh-
Uwlib] wyy phwquifuniitpmu gnynipntt mukgnn ophtiwswihm pynibkpp (nk'v Kamaswsa T. B,
IOpunuueckas texuuka. - M. Dxemo, 2007, ko 25-29):
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wyn, u' U npulihg hknn) inpuwnpy wljnkph hwsguedwi b hwdwlupgiui
wpjuwnwip, hwjwrwl ghypnid hpwjwuwnbnd wpluwwnwipn Jupny L hukg
whwpyniiwybn, jud btwpjuput hpuuljut hwpwpbpnipmniup hwunwnbip
hwny E juunwpl] hpwynituph tnpdh dEjuwpwbnipnit, jud twhipwt nplk h-
pujwhwpwpbpnipjut ke dntbjt mthpudtow E jutintwlwupgl) hpwduywh
Jupquyhdwlp (ophtiwly’ dknp phpk) punupughnipiniy)!®: Uju Uninkgdudp S.
9. Qupwthtubt wnwtduugunid £ hpuduwpwbwljut nkuthugh htnbjw kg
wbuwlubpp hpujuwuntnsugnpsului, npdunp] wlinkph hpuwywpul-
dwt, tnpdunhy wjnbph hudwupgdui, dbjuwpwutdwut, ppuduhpugdul,
hpwjwlhpwpwlwi:

Ppuupwtwjut nkjuthjujh guuujupgduit hhdtwhpiunph Jepupbpug
unyt Uninkignidt E npptqply 9. U. Sndhup, ny bu, hhup punniuting hpuduljwut
Jupquynpuwt hhdtwlwi tpkp thoybpp (Fnwyubpp), wnwudwugnpty E hpw-
Jupwiwlul nkbhlugh hbnljo) nkuwlubpp hpudwunbnsugnpswljui,
unpdwnhy wlntph hpuywpwldw b nidh vk dnuknt, dbjuwpwtulub, h-
pujuhwdwlupquul, hpudwhpugdwi, hpuwlhpunwljuu':

Ujuyhuny, hpwjwpwtwlwub nkutuhjuwb nitth hp mkuwyubpp, npntghg
Ukl £ hpwjuwuntndwgnpswjui nkjuthiwb k, npt hpujwghwunipyut ke
hwulwiunid &t npuybu unpdwwnhy hpuduljut winbph pnjuigulnipjub
Altwynpuwtipn (hpwyniuph unpdbph unbnddwtn) ninnuws punhwunip b un-
ghu-hpujuwlub ywhwietbph wdpnneni i’ Cun hpuwpubwlwi nidh’
unpdwnhy hpujuwlwb wlnbkpp pudwuiynid Eu opkupubph b Eipwonkiunpu-
Jwt wlwntph: Uju nbuwljubpt niukt hpkug ppduuguljuyght, junniguspught
b pugnitdwl wpwbdtwhwnlnipnibitbpp: Lnpdunhy hpujuljut wljnkph
wjnuhuh wnwbdtwhwnlnipntuitp wnwtdtugdws ki bub «unpdwnhy h-
pujulub whnbph dwuhbs 22 opkiph Jupqudnpoidbpnud: Ophtwly tpdwsd
opkuph 14-pp hnnwsh wdpwgqpnidubphg pjuntd £, np dhwyt opkhungpuljut
wlubtpp Jupnn kb ntuktug pighwinip b hwnnd dwukp, jud optugpujut
wjnnbtpniud unpubpp swpunpynid b hippwjut hwdwnp niikgnn hnpgusutnph
nkupny, huly kipwopkiunpuiljul tnpuwnhy hpujuljwi wlnkpnid htppuw-
Jwt hwdwp niukgnn Yhnbph mbkupny b wyju:

Thpngpyup hwpdh webikng pun inpuwnjy] hpudulwi wlnkph nkuwl-
Ukph hpujuunbnsugnpsulmb nkpbhjwh jupkh b podwit) bpne Kupu-
wbuwlh opklunpuljwi nkjthyw (bkn hdwunn]) b Ehpwopkiunpuljwi

13 Sk'u Kamawusa T. B. (. wolu., ke 85:

14 Sk'u Tomun B. A. ). wylu., t 20:

15 Sk'u Koxopukos [I. B. CozeprxaHue IOHATHSA «IIPaBOTBOPYECKAs TEXHWKAY», er0 HaydYHas HOBU3HA U
nennocrs. O6mectBo u mpaso. 2011, Ne 2 (34), ko 55-60, file:///C:/Users/User/Downloads/soderzhanie-
ponyatiya-pravotvorcheskaya-tehnika-ego-nauchnaya-novizna-i-tsennost.pdf (Uninp 22.01.2026 p.):
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unpdwnhy hpujwlwb wlnbph unbnddwbt nkjuuhjuw: Npuytu hpujwunbny-
swgnpswlwb nkbhjugh ipunbuwl opklunpuljub wkbhjwh whnp k
hwuljwtwy opkupubph, huy upwoptunpulju utnpdwnphy hpuuljub wl-
nkph piynidwl wkbhiut wnyhuh wnkp unbnstn monjws juinb-
ubtph, gnpshputinh b htwppubph wdpnnonipinti:

Zhdp pugniubny ppwduunbndugnpsuljut mkthjuyh wytyhuh hwuljw-
gnudp, np wytt tnpdwnhy hpuwdujut wlnkph unbnddwt ninnus Juunb-
ubkph, httwppubkph, bnuwtwlutph wdpnpenipinit k, yhwp k ok, np «unpdw-
wnhy hpujuljwb wlnkph dwuht» 22 opkuph 4-pny gnijuh b 21-pn hnnJwsh
JEprnupmpnibtbpnid wnw £ Eqpoypupwbulut vow;: Ldwt wadownnige-
mit wupnitbwlnud Ep twb «<bpuduljut wjnbkph dwuhbs 22 opkuph 5-py qiiuh
JEpnwnmpniup, htghtt winpunupdt) tup twpuhunid dbp Ynndhg juwnwp-
Jwd htnwqgnunnipniunud®e:

Bqpujugnipnil

Udthnihtiny hbnnwgnuunipjut Uk wnwy pwoywé hhduwhwpgkph Jipw-
phipjuy uppbp hbnhtwlukph wkuwlEnbbph Yppmsnipiniip Jupnn kup bq-
puywgul), np hpwjwpwtwluwh wkjuthjwb puggpynud k ny Jhuyt hpuduu-
wnbndwgqnpémipinibp, wylh hpwwpwbwlwb gnpéniubnipjub wy] npnpunbbp:
Uju pugphwiipuytu hpudupwiwjut huwunwpnehp unpuunbng, juqdb-
1n1, dbwlbkpubint Juunuubph, htwppubph, Epwtwlutph wdpnnonipmiu £ b
ubpupnud E hswybu hpujuunbndwugnpbujut mbuhjubt, wjbybu b o-
phuunpuljut nkjuuhfub:

Ppujuuntnéwugnpsuljut mEjuthjut hpujuwpubwlut mkuthyuh nk-
uwl kb ninnws L hwuwpwlnipjut hwdwp wthpudtown npuljju) unpdwnhy
hpwjuwlwt wlnbkp vnbnstinit: bpuwjuunbtndugnpsbuljut mkuuhjwib, np-
whu utnpdwwnpy hpwduut wlnkp unbnstint Juunuubkph, htwppubkph wd-
pnnompjnih, pudwiymd k kipunbuwlubph opktunpuljul nkubhjw b k-
puwopkiiunpujut tnpdwwnhy hpwjuwlwb wlntp vintnstint mkthliw: 9kp-
ohtiu Jwunuutnph, httwpputph wupnponipnit L, pt htywywhku wuwnpwuunky,
dlwljiputy b punniul] Gupwopkiunpuljut inpdwwnhy hpwduluwbh wlnbp:
Unweht Eipuwwintuwlh tnwl] whwnp Ehwuljubug tkn hdwuwnny opktunpuljut
wnktuhjui:

«unpUwnhy hpwduwlut winbtph dwuh» 22 opkuph 4-pn qntjup yhptwgp-
Jws L «Opktunpuljut mnkuuhuyh jubtntbbpr, npod wdpugpyus Bu pun-
hwiupwybtu tinpdwwnhy hpuwjuljuwb wjntph swpunpdui nt junnigywsph h-

pujunbkhulut juiuntubpp: Uyn qifuh jupquynpldubt wpwplub, huyybu

16 Sk'u Lnyuput U. bpujupwiwlwl wkjuthfugh b opkhunpulju wkuhuwyh hwpwpbpuy-
gnipniip, N2 hpwjwghunmpjub bwlnynbnh ypnpbunpunuuwpnuwljub juquh ghwnw-
dnnnyh Wnipbph donndusnt / Qqju. judp.’ @. U. Twghiywl, Bp., N2 hpuwn., 2012, e 375:
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twl wdpugpusd Juunbubph pnduiinuljnipniip hwunwnnd B, np junupp
ns Uhuyy opkiplibph unbnduwt wkathwyh, wjuhipl' opklunpuljub nkih-
Juyh, wpb Eupwontuunpujui tinplwwnhy hpujuljub wlntph vnbknsdwub
dwuht E: 9bpp tpdwé hwbquuwtpubpp tjunh nitikbuyny’ Yuphp ju thn-
hubnt «Unpdwinpy hpwuljub wljnbkph dwuhb» 22 opkuph 4-py qiiuh JEpw-
mipjniup’ JEpubduibing wyb «bpujuuntnsugnpsuljut nkjuthuyh ju-
tnbtkpy U hudwyuwnuupubupup” twb 21-py hngwsh Jpnunnipniip
JEpuiuikng wyb «bpujuunbtndugnpsuljut nkuhlugh wy juuntubps:

CEPT'E KOYAPSIH - Ilpasomeopueckas mexnuka 6 Konmexcme 10puouteckoii mexuuKu. —
Ilenb JaHHOrO MCCIEJOBAHUS - BBIABUTH CEMAHTHYECKUE pPA3IM4YMi MEXIy TEpMHUHAMU
«opuAMYEcKas TEXHHMKa», «IIPABOTBOPUYECKAas TEXHUKA» M «3aKOHOJATENbHAs TEXHUKa,
000CHOBATh CYLIECTBOBAHUE IPABOTBOPUECKOH TEXHUKH KaK OTAEIBHOIO BUJAA IOPUIMYECKON
TCXHUKH.

IOpuanyeckas TeXHUKa OXBAThIBAET HE TOJIBKO IOPUANYECKYIO IIPAKTUKY, HO U Jpyrue obnacTu
}OpM,I[H‘lCCKOﬁ IMPaKTUKH. B CJIOM, 3TO COBOKYITHOCTD IIpaBUJl, IPUEMOB U MECTOJOB IIOAT'OTOBKH,
cocTaBleHH U O(OPMICHHUS IOPUANYECKUX JOKYMEHTOB, M BKIIOYAET B Ce0S KaK TEXHUKY
IOPUINYECKON IPAKTUKH, TAK U 3aKOHOAATEIbHYIO TEXHUKY.

JI1s [OCTIO>KEHUS 9TOM 1IeU B CTaThe PACCMaTPUBAIOTCA Pa3JIMUHbIE IIOAXO/bI K UX IOHUMAaHHAM
B TEOPETUUECKOH IUTepaType, OCHOBHBIE BOIPOCH! PA3INUEHUS IOPUANYECKON TEXHUKH HA THITBI
U MOJTHUIBL, YTO IO3BOIMIO BBIIEIUTh IOATUIIBI IPABOTBOPUECKOH TEXHUKHU.

KnroueBble cll0Ba: ropuouyeckas MexHuka, npasomeopyeckds WexHUKd, 3aKOHOOamenvbHas
MexHUKa, HOPMAMUBHO-NPABOSOL aKm, K1AcCU(UKAYyUi, 3aKOHOMEOPUECmBO, COBOKYNHOCHIb
npasui, PUOUTecKas 0esmenbHoCHb

SERGEY KOCHARYAN - Law-Making Technique in the Context of Legal Technique. — The
purpose of this study is to identify the semantic differences between the terms “legal technique”,
“law-making technique” and “legislative technique”, and to substantiate the existence of “law-
making technique” as a separate type of legal technique.

Legal technique encompasses not only legal practice but also other areas of legal practice.
Generally, it encompasses the rules, techniques, and methods of preparing, drafting, and executing
legal documents, and includes both legal practice technique and legislative technique.

To achieve this goal, the article examines various approaches to their understanding in the
theoretical literature, the main issues of distinguishing legal technique into types and subtypes,
which made it possible to identify subtypes of law-making technique.

Key words: legal technique, law-making technique, legislative technique, normative legal act,
classification, lawmaking, set of rules, legal activity
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Ujn hhdttwpwp hpnnnipiniuubphg kit £ wppupnipiniup, npp thhihunthuwjw-
Jut ynnwsnnnipjut Swguwt wwhhg h 4tp bk £ unghwjuljwb, pupnjugh-
nwlul, punupulul, Ypntwfub b ntnbuughnwljut Jtpnisnipniuutph
wnwugpniu:

Upnupnipniup gnipu | qujhu qgnun mkuwljwb-pupnjuljui oppwiuljhg b
nunumd E ppujupunupuljut jurniguljupg, npt mypuihnpkt wggnud £l
wtwnp L wgnh hwipuwyhtt hyjpwunipjut gnpéniubnipjut dukph, Ukpnnutph b
wpniupubiph pu: Zknbwpwn, wppupnipiniup ywhnp E nphunwplt) ns dhug
npyku hhjhunthwyulub ud pupnjuljuw juwnbkgnphw, wy] npytu hwipuyht
Jurwjupdwt wipwdwt swhwihy, nptt wmywhnynid k hpojpwbinipejuh gnpén-
nnipjnitubph (Eghnhunipnitp b hwipwyhtt Juinwhnipjut hhupp:

Zwtipughtt hpwlnipniip’ npuybu vwhdwiwgpulwi junu]wpdwb hh-
twljut unipln, Eipulu Eny dhuyt hpuuljui b ophtwjuiini ey, wyh wip-
nupnipjul uljqpniuph YEpwhulnnnipjui: Upgupnipjut quputhwpp hwpw-
Unpnipymu E nwjhu dbwlbpuybine hwipughtt hpplowinipyul unygl hnggush
onpowjubipnid hpwjuwunbndwgnpéniput ng dvhuyt hpuyuwswth, wy) twb wp-
nup (hubkyn, husp hwnny jupbnpnipnit £ unwinid hwuwpujuwb (Eghwnh-
Unipjut mkuwtlyniuhg: Uppupnipiniup yhwnp E gphunwplyh ny dhuys npytiu
JEipuguljut qunuthwp, wy] npytu thwunwgh suhwithy, npp wuydwbwn-
nnud Eyhnwlwt holuwtinipjut quunwujpwbwnynipjut punyypp:

‘Lnyuhul wyt hwbqudwipp, np hpwuljub optupubph punnitdwip dwu-
twligmd B ny ph Ukl wid, wy) puquuphy wudhup, nhn sh tpwbwynud, pt o-
pkupubpp vhon wppuip kb, hulj wpnupnieniup gputthg hnpaynid E: Mundwnt
wyl k, np wpnuipnipniut pujuybu dAwynpynud | hwuwpulnipjut yqundw-
Jwl qupquguui pipugpmu b juju]ws sk withunh judphg: Uyuhtiph wiprw-
nnipjniit hupthtt unghwjwlui £ b sh upnn hwununygt) wthwnwljwbnpbu:

QGhunnipjut mkuwblniihg, ophtwy, dnnnyppuwywpnipniut nt (hpkpwihg-
Up unghwjuljw juquulibpydwb punuwdbiup Epynt htwpwynp uyqpnibp b,
htsytu np wyunnpunhwt b unghwhqup: @hnwljut nphl yundwn sjw, np
hpuwyniuph hwuljugnipjniup vwhdwugh wjuwbu, np yEpehiubkpp pugunyt:
«Npnowlh unghwwljwh Jupgp niuh hpwyniuph piinype, wyuhtpl hpuduljui
Jupg b» wunnudp sh Eupugpnid pupnjujub punnnnipmiy, ph wyn jupgp
1wy E jud wpnup: Ywt hpuduwluw jupgbp, npnup npny imbuwljbnhg wuwp-
nup ki Ppudnitiptl nt wpnuipnipinitip kpljne mwuppbp hwuljugnipnitubp B
Upnupnipniihg muppipulws hpwyniipp ngpujut hpuyniuph B pulut
hpunfniiph ghnmipymiup wtwnp £ hunwly nupptpuldh wppupnipyub thhih-
unthuynipjniithg:

1SE'u Apenpapenxo, A. B. (2009): OcHoBHBIe cOBpeMeHHbIE TOAXOABI K IOHATHIO COIIMATBHOM CIIpaBes-
JIMBOCTH B TeOpUH Ipasa. /Ipaso u ynpaprerne. XXI sex. 2(11), ko 22:
2Sk'u Kelsen Hans (1945): General T ‘heory of Law and State (Harvard University Press), by 5:
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NMuwwnunipiniup gnyg b niwihu, ph htswybku Jupnn £ hppudujupqugnpnudp
hwuglkguk] hwmuwpuwlulwb hiniquu: dwydwuph Zwbpuybnnipjut vwhdw-
twnpnipjut 48-pn hnnusdp? twpnwquhh wpunwlwupg jhwqnpnipnibuubph
dwuht pkl dbwjutnptu hpwdwswth tp, vwljuyt pny] kg Yhpuntk] wju pw-
nupuwlu Lupdwt b dnpnyppujupuljus htunhunninubph juquupwtnplui
hwdwp h Jkpen hwiqkgubtin] hhun kpjul nkdhuh ophiwlwiwgdwbp: Luuw-
quhht mpywd wpunuwljupg hugnpnipniutibph Swdwp b junphppuputuwlwut
hwdwljupgh dhol gnjnipinit mukgnn Epjulhnipjniup pupdwt wyh ppudw-
Jut dkjuwtthquubpp, npnig dhongny ophttmjutt fmbwyyuphny httwpwynp
tnuy wwhdwbwthwll] punupwughutph hhdtwlut hpwyniupubpp: 1933 pe.
Zhwph junwjupnpjut twpiwdbninipyudp pugnijus Qwjfuunwgh hppb-
hh hpwhwugp b Lhwgnpmipinitiubph dwuht opkupp wljuthwyjnnpki ogurnugnp-
stighti wyn pny) Ynnutipp opkiph opowtwltkpmu skqnpuigitiny] uwhdwiiwr-
puiut miunubgnipyub kpuouhputpn b hmbgkgubiny donnyppudupuljut
Jupgh nyuswgdwp:

Cuy npnud, yuwwndnipniup gnyg L wmwihu, np wyl, hy gpdws £ pnph ypu
npyku onkup, nlinliu sh Lupwunpnid, np htug nw Ewdkbwwpnupughty, hsytu
winnud kp Znpup: hpghtihu dbjiupuimpjudp dwpnynt gnpénnnipyniiikph
wppupnipniip bpwbtwlnmd t <hpuyniiph hwdwduyt juwnwpjws gnpén-
nnipniy, hulj whwpnyupp <ppuyniiph nhd gnpénnnipnLy: «Zwuwpuljnpe-
miunud puponpnipjut hwubknt wuydwtubp wywhnyknt b nputp yuwhyw-
ubknu qnpbbpg Znpup hunIulpnuI Ep whwnnipinitup, npp pugniinud | pubwlu,
wjuhipl wpnup opkbipp’ u1u.1u1hnllh]_nl1 pwqupughubph juipt nt wmuy-
wwligm pjntips4 Lpw upshpny wppupnipnibp phwljwb opkipbph wwh-
wwunidu

Niunh hpuybu wppupnipmniap wewbg Yntyptn (nruwbgpbnh punund
Enl yEkpuguljut hwuljwugnipnil, b gput dwupdhtt nwnt hwdwp wthpw-
dtown L nununid thinpk) wyt ninhukpp, npnup htwpwynphiu juninkgub ngpu
gnpstwfub swthwhpubpht:

NMupqg k qgupunud, np wppupnipjut swthwihoubphg dkyp Yupkih Ehudw-
k) opkiiph unbnduwi hhupnid plljws ulqpnibiplikpp. hswyb v wik), np hwb-
nuyht hojpwinipjut Ynnuhg opkupubpp pugniigkt b Yhpweykt wppupnipe-
jut suhwtthop phunwplbing npybu hpwdwuwnbndwgnpdnipjutt hhdttwpwp
wnuibigp: b yunwupiwb wju hupgunpdwi’ hp nkuyuubh Eunwewplly @ni
[njup hp «wppupnipniip npyhu whwswenipmniy  wbunipjudp, npp
Yputiwpltup unnpl:

3 Sk'u duyduput Uwhdwbwnpnipgmh (1919), ke 48:
+Cascepmuc, Ol All (2007)0 ITpo6iema cupaseniuBocTy B koHuenuyu Jx. Poysa: conuansao-dumrocod-
ckwuit ananusl]l Yural C. 26.
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Ont njuh «wppupnipiniip npybu wiwswnnipnis nbkunipjui

hpduwpup npoypubtpp

Upnupmpjuip npuybu thhihunthwyulwb junbgnphugh winpunupdby ko
puquuph] dnwsnnubp wyb tkpljupugibing nwuppbp monmpjmbubph {pyup
Ubppn, wyn pymd’ twl hpujuljui jud hppuduputuljui: Uju dnwsnnibphg
wnwidtwybu hhpwnwbh E wdbkphlugh thhihunthw @nb njup: ‘Lpubh hw-
Suiju punipwgnnid ku npytiu 20-pn qpuph wdkbwbpwbwynp pupnjuthhjhun-
thw bt punupwljut thhjhunthw: «Uppupnipjut inkuntpiniuap» hpuyuwpulyty
£ 1971 pdulwuht, npny [knjup hhduwpup tbpypoud £ niikgl) puohuhy wipnw-
npoipjwi punnph msdwt b unghwjwljut hwunwnnipniiutph hhdtwynpdwi
Jhpwpbpyu wjwinuiwt thhihunthwjwluwt dnnbkgnidubphtt hwugpytne
gnpénid®: Ont [knjup «wpupnipjub nkunipniups hwunbu k quihu npybu wy-
ptwnpuup UUL-nd 1970-wjutitphtt gbpholunn munhihnwphunuui vh-
untdibpht b dwdwiululhg hwuwpulnipyub JEpmsnipyub Uke 2Znpuh, Tn-
ph U d.-d. [Iniunjh wohmmnnipmnitbbpnid tbpuyugus hwuwpululut
yuydwbwgnh wjwunuijubt mkumpjut jhpundwt qunutwphi:

Mnjup tywunwl nitubp vwhdwibnt wppupnipjut uyqpnitiputp, npntp
Jwpnn Eht swpwyl)] npybu hwdpunhwinip swthwtthy unghwjuljwb hwdw-
Yupgbph pupnujut guwhwndwt hwdwp: ‘Lu Jupsnid tp, np wpnupnip-
jniup sh Jupnn (hul] wyuyhuh hwuljugnipntl, npp vwhdwinud k «<hwuwpu-
Ynipjutt hhdtwluwt Yunnigusph» pnnp wnwphunipeniuttpp, npnup tw
Ukjuwpwtnd Ep nputu withwwnubph Ynnuhg pugnitjuws unghwjuljut hw-
dwgnpbulignipjult juiunutbtph wdpnnonipinil: «Cunhwinip hwuljwugnipnt-
p, npp vwhdwimd  hhdbwlwi juonigdwsph pninp wnwphun pynibbkpp’
npuilg hwjwuwlwt punyph hwdwyuwunwupwt hbnbwtputpny, wykhtu E,
pwl wppupnipjut hwuljugnipmiup. wyt unghwjyulwb hpbw) b Upgupnipe-
Jutt uljgpnitpttpp tdwt hwuljugnipjut vhuyt dh dwub B, piybnb, phplu,
wuklwuplinp dwup»®: Cun Onjuh’ npuitlp wyywhnynid ki nwghntiuy swihu-
uhputp, npnug Uhongny Yunkih £ quuhwnt) hwmuwpulnmpjut hhdbwlwb ju-
nnigwéph puphuiwju Ynnukpp, npnup, wppupnipjut nbkuwtlyniithg quw-
hwwynn juuntubnhg pugh, tbpunnid ki twb wppgnibwdbnnipjub b wqu-
nnipjul swthwithpubphtt hwdwywnwupjwing jubnubbp:

Nputu unghwjuwut wpwybnipniuutnh puoudwt quwhwndwt utnpdw-
nhy suthwbhoubp wppupmpjui uyqpniupitpp whwnp b (hukh phphwinigp
wndudp Juykp, hwdpinhwinip b hwjuuwpuwybu pugnitt h hwuwpulynige-
jub pnpnp whnudibph hwdwp wijwpe bpubg phwlwb jupnnnipnibitphg,

5 Sk u Peterdy Kyle (2020)0 A Theory of Justice (Corporate Finance Institute, 2020),
https://corporatefinanceinstitute.com/resources/esg/a-theory-of-justice/.

6 Sk u John Rawls (1999). A Theory of Justice, rev. ed. (Cambridge, MA: Harvard University Press,
1999), 9 9-10:
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unghwjulub jupquyhdwlhg, qpununiiphg, hwynidutphg b wyb: npup
hwuljutnid k, np hpwljwt hwuwpwlnipniinid wihtwp E hwutl) tdwb hw-
Hwdwympyut twpgluitg thel, pulih np prnpp, ghwwlgliny hpktg nhppp
hwuwpwlmpniund, ppkiug unghwjwuwh wowyEnipniutbph n1 phpnipniu-
ubipp, jupnnnipnibubpp, Swowlp b wy b, twpiwywwnynipniip juwh wppu-
noipjuh wyb uyqpniipubiphly, npnbp Junbnsth wnwyk) pupkbiyuun yuydwb-
utip gwulwh unghwjwljut ognuinibinht hwuwubih (hubnt hwdwp?: tnjuh bg-
pujugnipiniup nuppbp upnnnipniuibp niukgnnutph hwdwnp dowlnipw-
jht qupqugdmi b whdtwljut tJwudnidubph hwjwuwnp htwpwynpnipniuubp
wwwhnybknt wthtwphunipjut dwuhb b Uuthpwudbown Edhuyt dqunkp uvwhdw-
twthwll] phwut b unghwjujuwt yuwnwhwpubph judwyulwubh wqntgnipe-
iup: Uju thwunwpljubph mpudwpwtnipniup (njuhtt hwigbhgund £ uy
Eqpuljugnipjuls, np wthpwdbow k diwljbpu b wppupnipjut hwdpinhwinip
uljgpnitiptitp, npntp Jupnn Gu pugnibubih (hul] hwuwpwlimpjut ponp
wiunudubph hwdwp b paupupk] ipuwtg wpnpupnipiut ppuwubt yuhwben:

Utthwlwt pupbykgnipniup pupdpugtbint hwdwp wyhwnp Ehhdugb) ny ph
hpwjwt hwuwpwlinmpjut b hpwjuwt wthwnttph, w)] unghwywjut hwdw-
gnpdwljgnipjut hhynptwnhl dngbih ypu: Uw dh mbkuwl dnnwght thopd E, npp
wihwwnibpht hwughnd b pugupdul] winbnulmpjui Jhduljh hwuwpu-
Ynipjniinid hpkig nknh, quuwupquyhtt ghpph b unghwjujwt jupgugh-
&uljh, hpkug puwljut jupnpnipniuutph, hngbpuwtwlwi hwlnidukph, Luow-
Uh b wyh Jepupbppug: Onpuh Jupshpn] wihunbpp ingbwbu swbwp k
wnweunpnykt pupnt b swph dwuht hpktg wtdbwwi yunlbpugnidubpny:
[njup wyu hhwynptwnhly hpudhdwlp punipugpnid b npybu «uljqgphwfut
nhpp» (original position), npp wppupnipjut uljqpoiupubph puwnpniput
wuydwil B

Ujuy by, wppupnipjut thhjhunthuyuljut dbjuiuputinipiut Uk wnwtdtw-
unwd £ @n (Injuh «wpgupnipiniip npuyyku wiuswnnieinil» (Justice as Fairness)
wnbkunipiniip, npp tjupugpnid £ wqun punupughttiph hwuwpwynipniup, n-
nnup nitukbt hwjuwuwp hhdtuju ppwyniiptitp b hwdwgnpswlgnid Eu hwjw-
uwp ninbuwwi hwdwlwpgh spowtulubpmu® «Uju nkun pjul hudwdugi'’
wipupnipjub uljqpniipitipp whwp k pnpy bt canbnyulnipjut qupwugnyph
hkwnlnud» wnwbg nplt Ukl twpbuuh nknugdusnpul hp unghwjw-
Jwt ghpph, yupnnnipinibubph jud wywuqu jupquyhdwlh dwuht: Quunn-
kb, wdkphwgh thhihunthwt wnwewpynid £ wunlkpuguty, np dupnhlyy wdk

7 Sk'u Oramecsr, A. K. (1990): Sruveckag Morcas: Hayu.-[Iyonnnucr. Yrerns; Papercrso w
Cnpasegrusocrs (Korgenynu /]. Poyica u /]. bewra)l/Tlonuruszpar, n.d.:

8 Sk u lnyyl nbnp:

9 Sk u Sk u John Rawls tipy]. wou. :
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hits uljunid ki qpnyhg’ wpwiig hdwluynt, ph hpkip his nhpp Yntikwb tnp hw-
nwpulnipjui dbe: Uju kphwuyulub hpughdwlp tw Ynsnid E twptwljut
nhppnpnonid (original position) b wnwewpynud £ wuwwnltpugut], np dwpnphly
whwnp E plunpkl hwuwpulympjul jubntibpp wpwig phwbugne’ hpkip hw-
npniun ku (hubny, pkwunpun, dkswudwuinipjut ke kb, ph thnppudwutinipjul,
nnuuwpy kb, ph §htt Uju whnbpulnipyut guydwbtbpnud tputp Yptnpka
wjuuhuh Juunuubp, npnup wpgup tu pnnph hwudwp:

[njup Yupsnid k, np uljgpiwjuts phppnd «dwipnhy sk thnpdnid puh winw-
twy vhdjug hwoyht, skt btwppwbdnid b skt Ukdwdnwunid, apubp niukh wp-
nupnipjut qquguul jupnnnipinii»!% Uuwhuny jupnigymd b «ubnbnu-
Ynipjutt yupwgniynph» hhdpp uljqpiww nhpph hwdwp: Ujuntny tjunynd |
Znpup b (npuh wkunpmitikph dupwiquljub juyp: Cun Znpup’ wthunnik-
np phwjut potwdwlwt Jhdwlhg nnipu quint hwdwp ywwnpwun tu hpw-
dupty «wdk hish hpudmbph» hpkg wuhwbehg hwuwpuljwljwb wwydw-
twghp Yupkny: njub wdbjugund E, np dwpnhl wuwpdwiwghp Yupkihu
sqghwnkb hpkug nuuuyht ghppp, munuunubpp b hwuwpwynipyut ke hpkug
unghwjuljut ntpp, ntunh hwdwduwyuynmd b wuwjdwbwgph pugniadwnp
unyb hwjwuwp wuydwbbpnid!:

Mnjup AwmEpynid E Epynt uljqpniip.

o wnwghtip pnpnp dwpnhly whwnp E mbkiwt hujuwuwp hhdbwljwh wqu-

nnipyniliitp funuph, jung&h, Ypnuh, pUbwplbm b wyb,

e kppnpyp’ proyunpymu ki dhugl unghwqwlub b nbnbuwub wyb
wnwppkpnipniutbpp, npnup ognin ki mwhu twh wdkbwwnpunutpht b
tpwopiun]npnid b hwjwuwp hwpudnpnipyniibtp popnph hudwp w-
Yuilu slitinhg: |

Swppkpnipjut uljqpniiph hwmdwdwjt unghwjwju b mbnkuwljub wthw-
Juuwpnipjnibitpn whwup L puuwynpdbh wybybu, np wmywhnybt wdktwdbs
ognunp wkih phy Epowthyukph hudwp dhudwudwbul wwpusybim] pnpnph
hwtwp huuuupuybu’ wppup hujwuwp hwpudnpnipgnibitph wuydwb-
ubpnud'?: Ophtiwly, tpbk pupdp wyhwnwywpdbpp ppwjuntunid B Ypenpmni
unwbugp b wpnyniipnid ognin kb phipnid twl dpniutikphtt’ nu wpnup b, huly
bEpk hwpuwnnipniup Jeunpntwinwd £ dh thnpp judph dknpnid, hul] duwugusp
nnipu b Uiy u whwprup k

«Uppuipnipiniip npuybu wiwswenipinii» mbumpjut Uk uljqpiwjui hw-
Juuwpnipjut ghppp hudwywnwupwinud £ ujuinuljut hwuwpuljuljui

10 Sk'u In E. N. Zalta & U. Nodelman (Eds.), Stanford Encyclopedia of Philosophy. (2023). Original
Position. The Stanford Encyclopedia of Philosophy (Spring 2024 Edition).
https://plato.stanford.edu/entries/original-position/:

11 Sk'u Cascepuc, O. A. . wolu. , kg 40:

12 Sk'u Oramecsn, A. K. i, wolu. :
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wujtwiugph nkuntppubl «plimpyut Jhdwlhis: Cun Mnpuh’ npudwpubulwi
whtwnp k 1huh dwpuhdhth Juinth dubwsnudp npuybiu jpupupwiisnip wthwnh
hwdwp pugniubh unghwwljub puphputph wppup puphudwt dhwly swthwhy:
Lwtth np uyqpuwljutt ghppnid wthwnubpp sghnbu hpkug pudhup ptwlub b
unghwjwjwd wpwybjnipniuutph (unghwjuuwt jupquyhdwl, ynipwuljui
wjunubgnipniy, piinuwtitjut hwbqudwbpubp, pruub munubnubp b wyh)
pupjudwit ke wjt hwuwpwlynipniinid, npunbn tpwip juypbt pupnuljut
dwpupdutinh hwduwwntn hnswlnidhg htwnn, tputp, puwnn [knjuh, unhyydws Yih-
ukt tjuqugnyyth hwuguby ubthwljub htwpuynp dwhinndwt nhuljp:

«Uppuipnipiniip npybu whwswenipinii» mbumpjut yky uljqpiwfjui hw-
Juuwpnipjui ghppp hudwywnwupwinud £ ujuiinujut hwuwpuljuljui
wuwjtwiugph nbkuntppubl «plmput Jhdwlhis: Cun Onjuh’ npudwpubulwi
E dwpuhuhth (maximin)!? Juuntuh dmbtwsnudp npujbu jmupupwtisynip wthwinh
hwdwp punniuth unghwjwlwb puphpubph wpnup pugfudwt uljgpnitip: Lwih
nn uljqpuwjuts nhppnid wthwnukpp sghnt hptug pudhup ptwljui b unghw-
Jmjut wnwybnipnibubph (unghwjyuut jupquyhdwly, ynipulub wb-
Juutgnipnil, ptnnwibjut hwiquuwiputp, ptuljut nunuinubp b wyb)
pupfudwtr Uke uyyt hwuwpwlnipniunid, npntn tputp juypkt wppupmpui
uljqpniupubtiph pugniunidhg htiwnn, tputp, pun (knjuh, huljdws Yihvkt tuqu-
gnijuh hwugut] htwpwynp uwnwgniju Eiph nhulp:

Lwwnkup, uwluyl, np wju wnkunipiniup hhdunyhtt hwjugpynid £ oquaw-
Jupnipjubt puuwlut dnnbkgdwipn: Fwuwjut nmunhijhnwphquh hhdtwlut
ulqpnilipibipl k' ogunulupnipintl, kpgwllnipmilt b hwgnyp: Ninhihuw-
phunitph Yupshpn] jujwugnyip wybh hwuwpwlulwh juenigfusph b, npp
hwghgunmid £ wnwdbjugnyt pyny dupnluig tppwynipjuin: Ujuyhunt,
gnpénnnipjniup hwdwpynud £ ogurnuljupnipjut uljgpniiphtt hwdwywnwu-
huwt, Epp wjt wybjh own btyuwunnid £ hwuwpulnipjut kppwtynipyuin,
pwl junspunnunid wyt: Uw Jhpupbpnid £ ny vhuytt wthwnwlub, wpb wh-
wnwlwl npnonidubpht!4:

13 Uwpupuhli (maximin) Yuuntp npnonudubph pugnmiadwt uyqpniup b, nph hwdwduyt pnpnt-
piniup Juunwpynud |k wjiybu, np htwpwynp nmwppbpwljubphg ptinpgh wytt wuwppbkpuilyp, nph
wlktwjuwwn htwpwynp wpynitupp (minimum payoff) wnwyt] pupkuyuwun b Udniu wnwppk-
pujutph wdktwduwn wpyniupubph hwdbdwn:

Uy Ypy wuws dwpngp hudbdwnnd Ewwppbp pinpmpym ibph quinwgniyi hbnbwbpbtpp b
punpnud wy nuppkpulyp, npunbkn wyy Juunwugnyt hinbwipp «adbwphs Juni»

Nnjuh mbunipjut Uk wyu Jubntp Yhpwnynud £ «uljqpiwlut phppnud», npuntn dwpnhly sghnki
hnkg wywqu unghwjufwt Yhdwlp, b wyn yundwrny hwljjus tu pnpt) wytyhuh wpnu-
pnipjul uljgpniupubp, npnip wrwyl] yuownywinud u wdktwdwn Jhdulnid huynint hw-
puynpnipniip:

14 Sk'u Bentham Jeremy (1780): An Introduction to the Principles of Morals and Legislation (A New
Edition, corrected by the Author, published 1823, Early Modern Texts, 2017), Chap.l, kp 6-9,
https://www.earlymoderntexts.com/assets/pdfs/bentham1780.pdf.
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b niwppbpnipinih «oguuljupnt pjubs wkunipjub’ «upupnipgntip npuybu
whwswnnipinily mbkunipjub hhdpnid pujws L wyt hwdnquniupp, np hhduw-
Jwh wquunnipynibbtpp unuph, jundh, punupuljwi duubwljgn pjui, skb ju-
pnn  qnhwpkpyl] pughwunip ogninmht: Ophtwl, btphk oguuljupnipjut
uljgpniipny poyjunpynid |k uwhdwbwhwlt] hnppudwutnipjut junuph w-
quuinipniip h owh Ukswdwunipjut hwbquinnipyub, wuyw pnjuyub wpyu-
poipjul Uke wynuhuh punupwlwunipniup wbpungniubih E, pwuh np nplk
punupwgh, gnuytiny hwpjutwju nhppnpnodwt ke, sh hwdwdwyuh tdwb w-
twpupmpjui’ smibbum] kpupjuhp, np hiph wyy thnppudwubinipyui Uk
sh 1hth: Ujuyhuny, njup thnjuwphund £ ogunuljupmipjui «punhwtnip tp-
owiljnipjuiy swhwihpp wthwnh wpduttwyunynipjut b thnpjuwununpd hup-
quiiph ypw hhdtjws wpnwpnipjut swthwthony!s:

Ujuyhuny, (Injuh «wpnpupnipniip npybu whwswnnipinily nbkunipniup
hqnp qnpshp £ quwhwnbim hwipuyhtt hpluwbmpjui gnpsnnmpymubpp b
Alwnplnt wpnwp ppuduljut yupgbp:

2nt Nnjuh wpnupnipjut nkumpjut gnpstwljut Jhpwuekjhnipniup b

wpnhwljwunipnip

«Upnupnipnily Junbkgnphugh wuppbp dkjiwpuinipynibitp jub' Ypn-
twul, hpuJulul, mtnbtuwlul, unghninghwljw, punupwughnuljwut: Un-
ghw-punupwljut junbtgnphuyh hdwuwnny wppupnipjut ywhywidwb k-
nuoluwynpp opkipt b Runupulwi ghnulgnipjut junniguspnid wpnpu-
poipjul dwuhtt wunkpugnudubpp ukpnnpbt juydws Eu «gbinnipiniiy,
«hpjuwtinipiniiy b «punupuljut nhdhu» hwuljwgnipniuttph htn: Lunupw-
Jut yupgh wpnupnipiniup upkih £ guwhwnb) ophtwjutinipjut hpuwgnnps-
dwt, hpujwhwjwuwpnipjwt, wkunwlwh popnuinippul |jpu wqpking b gpw
hpwlwiugndt wuypwhnybym hnupun/npnipinibabph wkuwblniihg: Zuljw-
dwpunmpinibibph (nsdwt ppuh tnubwlubphg hpuwdwpnudp, unghwjuljub
wnwppbkp fudptiph owhbph hwpywnnidp, npnonidutph pugniadwi vk dwutwly-
ghnt htwpwynpnipiniup whwnp L tygquunkt punupulut hwdwljupgh wiy-
nwignipyubt nu juyniinipjutp: Lunupwljui njnpunid wpnupnipmniip
nhunud £ npybu whnwlwh Yupgh Yuplinp pingpughp’ juwgws hpuyw-
jut ywhwnnipjut quyuthwph htwn: Pojpwbwlwt hwpwpbpnipnitubph hw-
dwjunpgp wpnup jud whwpgup hwdwptnt swhwthop wgju) nypnid hw-
uwpulnipniinmd gipholunn hwuwpwlwlwt qunutwpt b Upgupnipjub
qqugniup jupwtmd E punupughujui twpwdbninipjut qupgugnidp, w-
nwowgunid k dqunid ukpgpuyybint b dwubtmljghjnt hwunitimgué unghwjw-
Jwb uughpubph pisdwip!s: O. 2;nddth tpdwdp punqupuwlwi wpywpnipynt-
up ukn hdwuwnny Jupbih £ huujubuw npybu «<apbik punupwljut wnjuth

15 Sk 'u Rawls John, 2. wpju., q1. 3, kg 10-15:
16 Sk'u Cascepuc, O. A. i, wolu. , kp 14-15:
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Uhwl gqnpénqmpjull hpwdwbwgph, opkuph, nuunwlwl npnpdwl qwhw-
untt», hul (uyb htwunny «punupwuljui htunhnnintbph wppup phntp,
wnpnup hpujuljuwb yknwlut junnigusp»!:

fnt [knjup «wpnupnipmniip npybu whwywnnipniy nkunipniip wyinnid
E, np wpnupnipjub swhwtthoubpp twpjunpynid G hpwjwlwt Jupght: Geh
opklipbpp skl punmty «wlnbyulnipyut pngngy shdwbwny, pk ny Yih-
Uklp hwuwpulympyniinud, wuyw htwpudnp £ gpubp sk wpnwgninid wp-
nupmpnibip: Ujuhliph ophtiwuib (hukjp wihpwdbow, puyg ns pudupup
wyuydwi E wppupnipjut hwdwp: Upyntbwdbn jupwdupnudp hwdwh plip-
Ynud E npugbiu wppupugnid hunljuybu wkinlpun fud wjnnphuwp ha-
dwjupgbpnid, vwljuyt wpynibwybinmpiniup, pun knipjub, gnpshpuyht, ny
pt unpdwwnhy wpdtp k: Uppynitwgbn junwupnudp jupnn E wpwg wpn-
miupubp iy, vwluyt bplk wjt sh hhduynd wppup pwgludwt, hwpuyght
dwubwygnipjui b hwyyknynquljuiinipjut ypu, wwyw wjt yrnwtgnid £ hwb-
puyhtt Junnwhnipiup b unghwjuwwt hwdwhdpdwsnipniup: Zujunwy
nhypnid junwowbw «pupkhwd ppiwyinnnipjuty Wuwnlbp, npb wpgupnipe-
it sk, bpb unyuhul pynud E, pl «qopstpp quy Gu pupwinid»:

dhpntpju) mkuwlwt pttwpynidt wybih puju ki h tbpuyugttnt hwdwp
Jupny kup wyt wpunwst] gnpsuwljut hpuuwljw pughputph ypw, npnip wn-
Juw ku ZZ-mud: Ppuduwlut hwdwljupgnid hwdwh hwiunhwynid Bu nbwpkp, tpp
hwupuyhtt poluwmtinipyutt hpwgnpénidt wpnwpniun hpwduwswth k, uwljuygh
utippht Enipjudp gqnipl £ Qnt (knjuh «apnupnipiniip npybu whwswnnipinii»
wnbkunipjudp hhdttwnpws wpnupnipjub hhuphg:

2015 pYwluth vwhdwbwnppulub hnthnjumpnibttpny 22-t wagnud ju-
nwpkg junphppupwbwlwt hwbpuybinmpjut jupwjupdwt dtht, hush
opowtwljukpnid ukpypykghtt Uh swpp thnthnjumpymbubp ninnyus whnnipe-
jutt unphppwpwbwlwt junnigyusph wdpuyangdwin: Uy thnthnpjunipiniu-
ukphg Ukt £ pnphppupwbwlwb ptnpnipniubph wpyniupmd Guyniy k-
dSwdwulimi pjut» yuwhweh En'8, npp nhinwplynid Ep npuytiu juynitinipynit w-
wwhnynn htunhwnnighntiu) vhong: Uwljuyt gnpstwljwinud wiju npnypep ju-
nnn E JEpwsyt dkbwdwutnipinit juqunn gutjugws nidh punupuwljui sw-
pwowhnidtbph Ukjuwihquh' qquihnpkl vwhdwiwhwlbing pugphdnpjui
phpujuinupmpiniip: Bl juwnwupytightt npnpwlh thnthnunipnibubp, npnup

7 Xobpde, O. (1994)0 I[Homurura. Ilpaso. CnpasegimBocrs. OCHOBOIOIOXEHHA KPHTHYECKOH
@urocogun npasa u rocygapcrsa, dHosuc», cll 320

18 Sk'u 22 Uwhdwbwnpmpynit (2015), hngqus 89, twu 3. «Uqquyht dnnndt punpynid £ hudw-
dwubulwl pnpulwupgny: Chwnpulwub opkiughppp Epwphiwynpmid £ Yuynit junphpnw-
putwjuwt dkdwdwuinipyut dtwynpnudp: Gph puunpnipjut wpyniupny jud punupuljub
Ynwihghw Yuquknt dhgngny Juynit junphppupwiuljut dedwdwutnipinit sh dbwydnpynid,
www Yupnn b wighugyl) piiipmipjub tplpnpn iy Gphpnpng hogh wighugdwi nhypnud
pryjuunpynud k tnp nuphtiputiph dbwynpnudp: Lunupuljut §nwjhghw juqdbnt vwhdwbw-
thulnudubipp, wuydwutkpp b jupgp vwhdwignud ko Chinpuljwt opktiugppny»:
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hinphppupuwtwljwi hnppudwutinipniip jupnn E ogunugnpsdt) npytu hw-
Juqntgnipjut gnpshp, puyg npuig Yhpwnkihnipjut wunhdwh wnopju wy-
hrunwupmid vwhdwbwthwl

«Uwhdwmtwnpujut puptthnjunidutph huykguljupgh npnyputpp b pputg
hpugdwi hhdtwlwb nignmpnibtbpp Zujwuunwih Zwbpuybnnipniinud»
ghunnwugnpstwjut hbnnwgnuunmipjut Uk htnhtwlubkpp hpwdwughnpb w-
nwdtwgnty b ol L, np whwp b uwhdwbunpuljut withpwdton nt pudw-
pup kpwohuhplbp uinbnst) unphppupubwlwi hnppudwubnipyui wpnni-
twybwn gnpéniubnipjut b hwlwlysnnny nkph wdpwwugdwi hwdwp: vnphp-
nupwinid thnppudwutinipiniiip nhnbu nplk hwpgnid sh jupnn hwbnbu quy
npnpwljh hupunipnyumpjudp, wqnk] puqupwlw gnpspupwgutph hpwudw-
Juwt hhupkph dpu b wyu’®: 2015 pyuuih thnthnjunippniuubpng sk ajuwn-
Ynud junphppupuwbiwlut hoppudwutnipjut wpynibwybn gnpéniubnipjui
b hwjuljonnn nhph wdpuy igdut hwdwp wihpudbyn Junniguljupgtp:

UUL-nud gnpénn twpniwquhwlwt hwmdwlupgp jpuinhy Epuwohiwynpnd £
holuwbmpniutkph pudwinidp nwpuiewnting opkunhp, gnpswnhp b -
wnwlwt &nintpp, npnup gnpémid Bt wtuwju b, dhttinytu dwdwtwly, hpunp
ujundwdp quunidutp b hwwlphpubp unbnény dkjpwuhquutkph dhongny:
8nipupwisnip &nin nith hpujuwunipymi’ Jkpwhulknt dniubikph gnpéni-
ubnipniup, Jubjubint hyjpwtnipjut YEunpnbugnidp b wywhnybnt hwy-
JEknnnquljuimpymi: Ophiwl Untugpbup fupny b Udkpdt] twpiwquibhh npn-
ontdbpp, twwquhp’ Jknn Yhpwnk) opkpubph dpw, hulj quunwpuubpp
Jupny Eu guwhwnk) gnpénnnipiniuutnh vwhdwbwunpujunpniup:

Pphunnwtwut junphppuwpwbwlut hwdwlwupgnud, hwjunwlyp, gnpéw-
nhp b opkunghp &ninkpp hhdtwlwinud vhwynpdws ku punupuljut dkdu-
dwubinipjutt onipop. Jupswuybiint nt junwupmpiniip phupymd b
NMupjudkinh dkbwdwutnipjut Ynnuhg b juidus tu ipu Jquinuhnipiniihg,
hulj quunidubtph b hwjulohnubph gnpswnnyputpp Ukswybku quydwwynnp-
Juws ki Ynruwmljguljub jupquuuwhnipjudp, pnphppupubwlwut Jepuwhuln-
nnipjudp, wy] ny ph hwunwndws wujuju htunhwnnighntiuy dkjpwtthquuk-
nny: Upgnibpnid, hojuwtnipjut nplw] mupuwgwnnidp Yu, puyg pugnh-
Unipjutt U junwupdwb vwuppkp nintph htwpwynpnipnibubpp quung
dbhuwmthquutpp gnpstwjunid pnyyp Lu:

Zuyuwunnwnid 2015 puwluih vwhdwbwnpuljut thnthnjunmpnitubphg
htwnn dbwynpjwé punphppuputwjut hwdwljupgp wykh owwn Uninkgh) |
pphunwtwljut dnplijht: Uhwgyuy Lwhwiqubpnid hyjpwtmipiniitbph pudw-
unulp hpwlwt £ b htunhinnighntwjugqws, Uhwugu) Buquynpnipniind

19 Sk u Mubpbyuh @. ., Upjuquib 9. U, Twbweywb U, B, Uwuhdwbugpuljub pupgnind-
ubiph huybguljunpgh gpnyputpp b nputg hpugdw hhpdtwljwh ninpnipnittbpp Zuywunwind,
Qhunwugnpstwjut hbnwgnunipnih (UN2 UY, tphwiywt dwubw&niy, 2015), ke 29:
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ptl gqnpéwnhn b opktiunhp &ninkpp muputpwngws ki (Jqupswybnt nt ju-
pwjwpnipiniup pbunpynud B Lkpluyugnighsbph wuwjwwnhg), nwjuyb wnt-
Juql gnympjnih mh GpYpnpn wwpwn' Tapgbph wwiunnp, npp upnn ks
pwibuygk), thnthnjul) b nowgit) opkiunpujui qnpéphipugp wuwhnykjm] n-
pnowlh quunn gnpswinnype: Uhtsnhn Zwujwuwnwh 2015 p. vwhdwbwunpuljut
hudwljupgnid hojpwbnipiniup JEunpntwugws E holunn Yniuwlgnipjut dbn-
pnid. punphunipjut wqptgnipniup tJuqugnyb k, sju Eplipnpn gujuwn jud
wy] httunnhninighnbuy dkjowthqd, npp jupnqubwp ykpwhuljl) opkunpnipe-
jiip: Ujuntinhg hwpg k swgnud’ mpr}]nop Zujuunnutth hwdwljupgp Yupkh £
hwdwnt) pugunwytiu pnphppupuwwlwi, puth np pnphppupwbulub fu-
nujupdwh pinpny hunnljwithpiibiphg dklp” Ukdwdwubnipyut hwinby wpy-
mibubn hwjulohep, gnpstwljuinud pugujuynid b Ujuyhuh unphpnu-
putwlwb Epypubpnid, hiswhuhp bt Spwuhwi, Fhpdwthwb, brnwhwub jud
Qutwnul, hpjumtnipnibikiph hwjuwuwpulppnipniip wyywhnyynid k htiu-
wnhwnnighntwy dh owpp dkjpwthquukpny, npnup tjuqtgunid tu hounn Yne-
uuygnipjut wdpnnewljut ghphojuwunipniup: Ujunhuny, Zujuwunwbh unpb-
1 duny junphppupwiwlui b, vwjuy gnpstwutnid wjt sh wuyuhnynud h-
pujui quunidubp b hmjuyshnutp, hisp vwhdwiwhwynud E punupwuljut
puquuquiinipiniit o pugnhinipjut ghipujunupnipniup: Phuplk Jupbkih
E wju dkjuwmthquutph puguljuynipniup yuydwbwynpk) dh owpp qnpéntiuk-
pn’ wigkiny, np nddup E hujuwuwpnippub towb nik) Zujuunwih b pupk-
Ytghy @Lpdwuhwyh, Prnwhugh, dpwtuhuyh dheli, npnip wrbduqt sniukh
wpuwphtt wdunuwbquihtt vywnbwhpubp, npnup wthpwdbonnipmnit ku
unbinénud hojuwmbinipinitip YEnpnwgut) dhll widh Jud dhbwdwutnipjut
Adtinpnud, puyyg 22-t whwp k wpnkt thopdh juw d quwy junphppupubuub nu-
vwljwl yhwnnipni nunbunt ninhny, u' v, bpk wji snith wliuydnn wpr-
mitwybinmpiniip, b quwhwwnynd k, np wbhpwdbon t Jupnwdupnidp
JEunpntwgub] Ukl wudh dkppniud, wyw wyhwp L gnpsh twhiwquhwljut nk-
dhup, hswtu UUL-n1d:

Ukl wy) opptiwy k 22 Uwhdwbwnpm pjudp wipugpluws yungqudwynph
1hwgqnpnipniubpp punupkgubjnt hupgp: Uwutwynpuy bu wungudwynph
1hwgnpnipjniuikpp punupkgubint hwpgh Jepupkpw) npnonud | juyugtinud
22 vwhdwbwnpuljut nwnwpwp, npht phunn unipkjn Bt hwintku quihu
yuwunquuwynpubph pughwinip pyh weuqt Uty hhugtpnpgp b Ud hunp-
hnipgp (hnpwétukp 168.6, 169.1.2, 169.5): Runupulwt thnppudwutinipjut
hwdwp withwuwubih E vwhdwiqws kY hhugkpnpnh obdp, huunnwgh wju

Jupquynpnudp dbwluit punype k Ypnwd, sh jupnn gnpstwljuwinid hpugy 2

2 Sk'u Udhpyui 4. (2017): Mhnwljub hojowinipjut hwbpuyht ppudujut yunwupwbwwndne-
piniup dudwtwlulhg hpwyniupnid b npu jEiuwgnpsdwt hhdtwpunhpubpp, h.g.p. ghnuljui
wuwnhgwih huygdwt hwdwp wnktwununipiniy, GNZ, by 64:
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ZEkwnbwpwp, opkiunpujuit thnthnpunipnibbp juwnwpbihu ywhwnp £ quuhw-
wnlk] wdpnnowlwt wwwlkpp, 1hukny hktg catnbtpuinipimt Jupwugnyph
hEwnlnud», hwljwpwl Wupuqunid junwugdh jupwjupdwi wjit hwdwlwp-
qp, npt wnlw £ hhdw 2Z-md b hwiuqtgunid k pwwn hpudh&wljubpnid ny uybi-
pwl «carpnuip» hwigngunisnidubph:

fnu Mnjup «wppupnipniip npyhu wbhwswpempnity hwjkguljupgh nh-
wnwtlniithg wju Jurnigywspp sh hwdwwyuwunuwupwinid whwswnnipjut
uljgpniiiphtt: Gpl vwhdwtwunpujut jupgquynpnidubpp dbwynpykht «catink-
nuinpjui Jupugnyph htunbnwd» (bpt tpwtp (hukt hwjwuwpnipjub
uljqpiwjutt ghppnid) wytt tjuwnwendny, np nphkt dkYp sghwh, pt hupp np
nhppnid jhwjntgh punupuwljui hwdwlwpgnud, wyw skht pugniudh Jup-
quynpnidubp, npnip wywquynid Jupnn bt vwhdwbwhwll)] puqupulut
dwubwygnipjut hwjwuwp htwpwynpnipniup:

Niunh wppupnipjut qunuthwunpp Uwhdwbwungpnipyut b gubiljugus hpw-
Jujut mjnnh hhupnid nutint hwdwp wthpudbown Ewhgnid junwnt) dbwght
hpwjuwswihnipiniihg nhuyh pnuwinuluihtt wppupnipmni: Uy tyyunuling
wtwp E dowlt b hpwntk) htunnhwnnighntw) dkluwtthquubp, npnup juuywhn-
Jtt hwjwuwp htwpwynpnipniuutp, hpuywpuluhtt dwubwlygnipemnia b
hudwljupqujhtt puthwiughlnipnit: Twubwynpuybu, tyunnwljuwhwpdup
Yihtih.

*  uwnbndh] vwhdwbwnpuljub puptthnpunidutph hwbipuwhtt hwtdbwdn-
N wiwj dwubwghnulwi juqdng,

»  wlpuybnk) hwipujht jundbph hiunpunmunp wywhndbng ugl
dwubwygnipinit b ikpgqpuydusnipintl,

»  uwhdwil] puthwighympjub yupnughp suthwbhobbp thpunkng
twl punupuljut thnppudwutmpjut dwjip npnomdubph juyugdwu qnp-
Spupwugnid:

Phytn vwhdwbwnpulut thnthnjnpmnitubph pupugulupgp Yupng
$npuuy wnnidny ywwhywul] dfwubwlgnipjut nt tkpluyugubnipjub npny
swthwhobp, vwjuyt pndwunuljuihtt wppwpnipjut wywhnydwiu hwdwp
hwupuwyhtt hojuwtnipniup whwp L wpweunpydh wpnupnipjub (knjuh
uyqpnitipiipny: Upnwp hpufujub jupgp wtnp khh wyiyhuhb, npp Epuag-
hwdnph hwjwuwpnipnit gutjugws nhppnid hwynudwsé jnipwpwbsnip
wihwwnh:

Niuwnh putwpyynn hhdtwlwb hupght, pt htyybu wuk], np hwbupwyhb hy-
huwtinipjut Ynnuhg optupubtpp pinnitidb b Yhpundbt wppupnipjub swhw-
tuhop nhunwpltny npytu ppujuunbtndwugnpénipjut b hpuwjulhpundwb
hhdtwpwp wpwtgp, jupnn tup yuwwnwupuwb], np wpnupnipniup sybwnp L
nhunwupyyh npytu dhuyt mbuwfwb junbtgnphw. wyt ywhwup k Swowjh npuytu
hwuwpuwlulwt Jjubph b whnwjut jupwdupdwbt hhdtwlwh thhjhunthw-
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mipinil: Zujwunwith vwhdwbwunpuljub b opkiunpuljwt thnthnunipniik-
pp hpuuiug]ws wrubg wiwswn b hudpinhwini hwdwawyinpyul, -
pupnd b punupuljut hwjwuwpulpppmpniip b hwuwpuljuwut tkpg-
puyquwdnipiniup: Qnt njuh «wpnupnipniip npuybu wbhwswnnipni» nk-
unipiniip wowewplnid k' hhdwpup thhjhunthuyuljui dnnbgmd Jhpuh-
dwuinwynphnt opkhunpuljub Swpnupuubinnipniip wyuhn]bjn] hwyjw-
uwp wquunipintutitp, hwjuwuwp htwpwynpnipniuttp: Uuuyb wppupnip-
Jutt wju uljgpnripubph thpuenidp hwipuyht fyubpnid sh jupnn hpuljuwbnge-
it quntw) wpwbg Jurn tmwphphg ujuynn wpdthudwlwpgujhtt Yppnipjut:
Upnupnipjut ujqpmiipp yhnp k ukpypyh nupnguyub Yppnipyub hhdpmd’
npyku punupughwljwb nuunhwpulnipjub «<auljt ubnb», npp ubkpniigub-
nht junynpkgth, np jyubuph pupugpnid tpwup Yupnn Eu hk) hiyybu opkp
unbinénn b Jhpwnny, wjtybtu £ ngpu hwugbwnbp, b wjn yundwnny wppw-
npoipniup yhwnp L puljw k) npybu punhwtnip puphp, nphtt Swnwygbp twb hup-
twyuwynywinipjut &l k:

Bqpuljwugnipnil

Ujuyhuny, ypnisting Qnb knjup «wpnupnipmnit npuytiu whwswnnip-
il mbunipiniup, wjt ghnwplkghtp npytu hwtipuhtt jurwdupdwi b h-
pujuut hwdwlwpgtph wppupnipyut quwhwwndwt hhdttwpup huwykgu-
Jupg: Uju huybguupgh Yhpwebihnipniup yquhwbenid E, np hpuduljut
unpulpt nt whnwlwt jurwjupnudp Upwlybu nt hpujutugbi «<atinbnu-
nipjul Jupugniph hknbnuds guningnn Jhdwlnid, wjuhlipt wnwbg nplik wi-
hwwnh twjptwlwut ghnnipyut hp wyuqu unghwjwlwb nhpph Jud Jupn-
nonipntutbph dwuht: Uju uninbgnidt wywhnynid E, np pugnitus opkptint
nt Juintubpp (hiukt whwswe b wpyup popnph hwdwp wiue ipuitg withw-
nuwljwut hwbiquudwuputphg:

BEL ophtwjwinipinitit n1 wpynibwykwnnipniup juplnp gnpéntinbp ku
hwupwht jurwjupdwt juyniinipjut hwdwp, gputp padupup skt myw-
hnytnt wppupnipiniup: Gpp wyu gnpéntubkpt whgwwnynd th wpnupnipjut
unpdwwnhy uljqpniipubtphg, htisyhupp Et wipdwuhpp, hwjwuwpnipniup, w-
quuinipjniup b huwpybknynnujubnipnitp, wyw houwnipiniup Jipusynid
E hpurduiljut, puyg ny bghnhd nudh:

Zujuwunwh Zwbipuybinnipjut 2015 pyuljuih vwhdwbwnpuljwb thnthn-
hunipnitutpp b nppuigny wdpugpyus «quynit dkswdwubinipiuiy yuwhwen
nhunuplytinyg Gnpuh «appupnippui nkuntpyubs nyuh dkppn’ jupnn kup kg-
puljuguk), np hwupughtt hojumtinipjut gnpéniuknipniup b opkuunpuljut
gnpdpupwgutpn skt jupnn hwdwpyb) wpnup, Epk gpuip sk wnwetnpnynid
wppupnipjul pnuwbnuluyht swhwuhoubkpny: Uthpwdbown L wignid juwnw-
php dughtt hpu]usuthnipiniithg nhyh podwinuljught wppupmpnh’ dpw-
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ytnd b Yhpwuntny httunhunnighnbuw] wytyhuh dkjuwthqdubp, npnup juuyw-
hnytu hwjwuwp htwpwynpnipniuutp, hpuywpuwluwhtt dwubwlgnipmniu b
hwdwlwpquyht puthwighlnipinii:

b dtpon, «Upnupnipjut pugujunipjudp hpudwswthnipniup Jupnn
nuntw] hwdwljupqus whwppupnipyut qnpshp, hul] wpynibwytnnipemne-
i’ npu nhuwlps: Upu dnph hpugnidp wuhwiend Eny Uhuy uwhdwiwngpu-
Jut b opkiunpuljut pupbthnjunidutp, wyh hwuwpuwljulut ghnnuljgnipju
thnthnjumipinit: Uppuipnipjut uljgpniiipp whwnp E nuntu punupughwljw
nuunhwpulnipjul <xauljk juiunt» b tkpnpyh gupngujut Yppnipjut hhd-
pnid ubpniligibphtl unnpbgubing pluk] wpyupnieniap npubu pighw-
unip punhp, nphtt Swnwykip twb htptwyuwrnyuimput &b k: Uhuyh wju
hwdwuywupthul] Unnkgdwdp Jupny L junnigyt] vh hwuwpulnipnil, npnky
hwupuyhtt yupwydwpnidp Yihth ns dhuytt hpujuswth b wpgnibwybn, wyh
Enipjudp wpnup:

MEJIMHE CATPAJSAH - Teopusa /ycona Ponza o «Cnpagednueocms Kak 0Oecnpuc-
mpacmHuocmbsy KaKk 0CHo6a npagomeopiecmea.— JlanHast padoTa aHaIu3upyeT Teoputo JxoHa
Pomsa o «CnpaBeannBOCTh Kak OECHpPUCTPACTHOCTB», paccMaTpuBasi €€ KaKk HOPMATHBHBIN
KPUTEpUH OLEHKHM IyOIMYHOIO YIpPaBI€HHs U IpPaBOBBIX cHCTeM. OOOCHOBBIBA€TCS, UTO
¢dbopmManbHas 3aKOHHOCTb U 3(GQEKTUBHOCTh YNPABIECHHS CaMU IO cebe He TrapaHTHPYIOT
CTIPaBeUTHBOCTH. MeTOJ0NOTHIeCKUil TOAX0 «3aBEChl HEBEACHHD» MO3BONIAET pa3padaTeIBaTh
[IPAaBOBBIE HOPMBI, KOTOpBIE SIBISIOTCS OCCIPUCTPACTHBIMU M PAaBHOIPHEMIIEMBIMU IS BCEX
HE3aBHCHMO  OT  COIMAaNbHOTO  IIOJNOXKEHHS W  HHAUBHOYAIbHBIX  OOCTOSATENBCTB.
Koncturynuonnsie u3menenus 2015 roga B Pecny6muke ApMmeHus, B 0COOCHHOCTH UHCTHUTYT
«yCTOMYHMBOTO OONBIIMHCTBA», AHATH3UPYIOTCS B CBETE TEOpHH Pom3a, BBIABIAS IPOOIIEMBI
MOJIUTHYECKOTO Y4YacTHs U HMHCTUTYLMOHAJIBHOro OanaHca. Jlemaercst BBHIBOA O TOM, YTO
JETUTUMHOCTb IyOnuuHOM BracTu TpeOyeT mnepexona OT (opMaabHOW 3aKOHHOCTU K
coziepKaTeIbHOX CHpaBeIMBOCTH, oOecrednBas paBHBIE BO3MOXKHOCTH, MOZOTYETHOCTH U
HMHCTUTYLUOHAJBbHYIO IIPO3PAYHOCTb.

KnroueBble c10Ba: cnpageonusocms, cnpageoiugocms Kak 6ecnpucmpacmiocms, nyonuyHoe
YhpasineHue, Npasomeopuecmeo, 3aKOHHOCMb, 1e2UMUMHOCHIb, PAGHbIE 803MONCHOCIIU, NPUHYUN
Ppasnuuus, 3a6eca HegeoeHsl, YCmoudugoe OONbUUHCINGO

MELINE SAHRADYAN — John Rawls’s Theory of “Justice as Fairness” as the Foundation
of Lawmaking. — This paper analyzes John Rawls’s theory of Justice as Fairness, considering it
as a normative standard for evaluating public governance and legal systems. The study argues that
formal legality and administrative efficiency, in themselves, do not guarantee justice. The
methodological approach of the “veil of ignorance” makes it possible to formulate legal norms
that are impartial and equally acceptable to all, regardless of social position or individual
circumstances.

The 2015 constitutional amendments of the Republic of Armenia, particularly the institution of
the “stable majority,” are examined in light of Rawlsian theory, revealing challenges related to
political participation and institutional balance.

It is concluded that the legitimacy of public authority requires a shift from formal legality to
substantive justice, ensuring equal opportunities, accountability, and institutional transparency.
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Key words: justice, justice as fairness, public governance, lawmaking, legality, legitimacy, equal
opportunity, difference principle, veil of ignorance, stable majority

Gpuljuinipyub guil / References

Udhpyut 4. MEknwuit hluwtnipjut hwipujhtt hpudujut gunwujupwbwnynipiniup
dudwtwljuljhg hpwyntupnid b npu JEuuwgnpsdwt hhpdtwpiunhputpp, h.g.p. ghnw-
Jut wunhdwuh huygdwt hwdwp wnbkbwnunmpni, ©N2Z, 2017 [Amiryan K. Petakan
iSxanut‘yan hanrayin iravakan patasxanatvut‘yuns zamanakakic iravunk um yev dra kensagorcm
an himnaxndirners, i.g.t'. gitakan asticani haycman hamar atenaxosut‘yun, Yerevan State
University, 2017]:

Twthbjwt @ £, Upduqut 9. U, Tutwuywt U. U. Uwhdwbungpuljwt puptthnnudabph
hujigmupgh gppnyputpp U ppuwig  hpugdwt  hhdtwfwb  nupnnipmnibbpp
Zuyuwutnwinud.  Ghunwgnpstwljuit hbnwgnuumipmpnie. UMz Uvd Ephwiyub
dwubiw&nin, 2015 [Danielyan G. B., Ayvazyan V. A., Manasyan A. A. Sahmanadrakan
barepoxumnerri hayecakargi druyt‘ners yev dranc iracman himnakan uggut‘yunners Hayastanum.
Gitagorcakan hetazotut“yun. CIS Interparliamentary Assembly Yerevan Branch, 2015]:

<< Uwhdwbwnpnipynih (2015) [HH Sahmanadrut‘yun (2015)]:

Bentham Jeremy. An Introduction to the Principles of Morals and Legislation. 1780. A New Edition,
Corrected by the  Author, Published 1823. Early Modern  Texts, 2017.
https://www.earlymoderntexts.com/assets/pdfs/bentham1780.pdf.

Kelsen Hans. General Theory of Law and State. Harvard University Press, 1945.

Rawls John. 4 Theory of Justice. Revised Edition. Belknap Press of Harvard University Press, 1999,
n.d.

Peterdy Kyle. A Theory of Justice. Corporate Finance Institute, 2020.
https://corporatefinanceinstitute.com/resources/esg/a-theory-of-justice/.

In E. N. Zalta & U. Nodelman (Eds.), Stanford Encyclopedia of Philosophy. (2023). Original
Position. The Stanford Encyclopedia of Philosophy (Spring 2024 Edition).
https://plato.stanford.edu/entries/original-position/

Apennapenko A. B. OcaoBnsle CoBpemennsle Ilogxonp! k Ilonstuio Corpansaoi CripaBeiiBOCTH B
Teopun Ilpasa. [IpaBo u Ynpasnenune. XXI Bek. 2, no. 11 (2009): 21-29 [Arendarenko A. V.
Osnovnye Sovremennye Podxody k Ponyatiyu Social'noj Spravedlivosti v Teorii Prava. Pravo i
Upravlenie. XXI Vek. 2, no. 11 (2009): 21-29].

OranecsiH, A. K. Dtnueckas Meicne: Hayu.-Ily6nununct. Urenns; PaBenctBo u CripaBeimBoCTh
(Konuemniwu . Poyinica u [I. Benna). 1990; [Monutuzaar, n.d. [Oganesyan, A. K. Eticeskaya Mysl':
Naug.-Publicist. Cteniya; Ravenstvo i Spravedlivost’ (Koncepcii D. Roulsa i D. Bella). 1990;
Politizdat, n.d.].

Cagcepuc O. A. I[Ipobrema cnpaBemmBocTi B KoHnennuu J[x. Poymsa: corumanbHO-Qrtocodekmii
anamm3. Kanannat unocodekux nayk, Yura, 2007 [Savseris O. A. Problema spravedlivosti v
koncepcii Dz. Roulza: social'no-filosofskij analiz. Kandidat filosofskix nauk, Cita, 2007].

Xoode O. INonuruka. [IpaBo. CripaBeymmBocTs. OCHOBOIIONIOKEHUS KpUTHYECKOH (ritocodun npasa
u rocynmapctBa. ['nosuc, 1994 [Hoffe O. Politika. Pravo. Spravedlivost’. Osnovopolozeniya
kriticeskoj filosofii prava i gosudarstva. Gnozis, 1994].



Puiipkp Bplwth hwdwjuwpwth. bpudwghunnipniu
2026, Vol. 17, No. 1(44), hniuhu, 67-81
https://doi.org/10.46991/BYSU.C/2026.17.1.067

IOPUJIAYECKASA ITPUPOJIA TIOCTAHOBJIEHUN
EBPOIIEMCKOI'O CYJIA IO IPABAM YEJIOBEKA U
OCOBEHHOCTH UX UCITOJIHEHUA

CTEIIAH KAPTAIIISAH"
Poccuitcko-Apmanckun (Crasanckuit) ynugepcumem

CraTbs MOCBALICHA aHAIN3Y IOPUANYECKOH MPUPOAbI MOCTaHOBIeHUH EBponeiickoro cyna mno
IpaBaM YEJIOBEKA M OCOOEHHOCTEH WX HCIIONHEHHS B PaMKaX KOHBEHIMOHHOM CHCTEMBI
3amuThl npaB uenoBeka. [lokasaHo, yTo mocrtaHoBieHHs EBponeiickoro cyna oGiamaror
JIBOVICTBEHHOW MPABOBO# MPUPOJIOW: C OJHOW CTOPOHBI, OHU UMEIOT 0053aTEIBHYIO CUILY inter
partes sl TOCYyJapCTBa-OTBETYUKA, & C APYyrod — (GOPMUPYIOT aBTOPUTETHBIE CTAHIAPTHI
TOJIKOBaHUSI EBpomenckoil KOHBEHIIMH O 3allWTe IpaB 4YeJIOBeKa I BCEX TOCYAapCTB-
YYaCTHUKOB (res interpretata). B crarbe paccMaTpUBAIOTCS OCHOBHBIE (DOPMBI peau3aluu
MMOCTaHOBJIEHNH EBporeiickoro cyna B HalMOHAIBHBIX NPABOBBIX CHCTEMAax, BKIIOYAs
WHIMBU/IyaJIbHbIE U 00IIME MEPhI UCIIOIHEHHS], a TAK)KE MEXaHNU3M MEXIIyHapOJAHOrO Haa30pa
3a UX MCHOJHEHHeM, ocymecTBisieMblii Komurerom munuctpos Cosera EBpomsbl. [lemaercs
BBIBOJI, YTO MpaKTHKa EBpOIEcKOro cyaa okas3plBaeT CyLIECTBEHHOE BIHMSIHUE HA Pa3BUTHE
HAI[MOHAJIBHBIX TPABOBBIX CHCTEM H CHOCOOCTBYET (HOPMHPOBAHHIO OOIIEEBPONECHCKUX
CTaHJAPTOB 3aIUTHI IPAB YEJIOBEKA.

KuroueBble caoBa: Esponeiickuii cy0 no npasam uenogexa, Hpuouyeckdas npupooda
nocmanosnenuit. ECITY; mexcOynapoousiti. KoHmponv ucnoinenus nocmanosienuti ECITY;
Komumem munucmpos Cosema Eseponvl;, unousuoyaivmuvie u obwjue mepvl UCNOTHEHUS
nocmanoegnenuti ECITY; Esponetickas KoHeeHYus 0 Npagax uenogexa, OOKMPUHA «AHCUBO2O
uHCmMpymMenma»

EBponeiickast KOHBEHIMS O 3aIlIUTE MPaB YeloBeKa U OCHOBHBIX cBoOox (KoHBeH-
i) chopMHupoBana OJHY W3 HamOoyiee Pa3BUTHIX PETHOHAIBHBIX CHCTEM MEXKIy-
HApOJHOH 3aIluTHl MPaB YEJIOBEKAa, LIEHTPAIbHOE MECTO B KOTOPOIl 3aHMMaeT nes-
TeJIBHOCTh EBporeiickoro cyna no npaBam udenoBeka (Cyn). B ormnmume oT MHOTHX
IPYTHX MEXIYyHapOIHBIX MEXaHU3MOB KOHTpOIs, mocraHoBieHus Cypma o0mamaroT
00s13aTebHOM OpUANYECKONH CHIOW M TOANEKAT MCHONHEHHIO TOCYJapCTBaMU —
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yuactTHukamMu KonBeHnuu. Bmecre ¢ Tem 3HaueHue mnocraHoBieHuit Cyna He
OTpaHUYMBAETCS yCTaHOBJIEHHEM (DakTa HapylleHHs B KOHKpeTHOM aeie. Hactosmas
CTaThsl HCXOAUT U3 TOTO, YTO MOCTAHOBIICHUS EBponelickoro cyaa mo npasam uesioBeka
BBIMTOITHSIOT JBOHCTBEHHYIO (DYHKIIUIO: C OJHOU CTOPOHBI, OHU BBICTYIAIOT 00s3aTeIIh-
HBIMU PEIICHUSIMH JUIsl TOCYAapCTBa-OTBETUMKA, a C APYrod — (HOPMUPYIOT aBTOPH-
TCTHBIC OPUCHTUPBI TOJIKOBAHUA KOHBeHL[I/II/I T4 BCEX TOCyHAapCTB — YYaCTHHKOB.
Takast nBoiicTBeHHass ropuaudeckass mnpupoma mnoctanoBieHuit Cyna wuMeer
MPUHLIMIHNAIFHOE 3HAaUEHUE JJIsl MOHMMAHUS MEXaHM3MOB MX HCIOJNHEeHHA. B craTbe
aHATM3HUPYeTCs JaHHas OCOOCHHOCTh NPaBOBOW MpHpoisl mocTaHoBieHud Cyna,
paccMaTpHUBalOTCSl OCHOBHBIC (DOPMBI MX pEaM3allid B HAIMOHATBHBIX IPaBOBBIX
CUCTEMax, a TAK)K€ MEXaHU3M MEXIyHapOJHOI0 HaJ[30pa 3a UX MCIIOJIHEHUEM B paMKax
Coseta EBpomnbl.

B coBpeMeHHOW Hay4HO# mnuTeparype CHOPMHPOBAIICS 3HAYUTEIBHBIA MAaCCHB
HCCIIEIOBaHUH, NOCBALIEHHBIX aHaNM3y lopUcnpyleHIMH EBpomeiickoro cyna mno
NpaBaM 4eJI0BeKa U BOJIOLUH KOHBEHIMOHHBIX CTAHIAPTOB 3allUThI IIPaB YenoBeka'.
BMmecte ¢ Tem ropuamueckas mpupoja nocraHoBieHuH Cyga B e€ B3aMMOCBSI3H C
MEXaHU3MaMHU UX MCIIOJHEHMs B HAllMOHAJIBHBIX MPABOBBIX CHCTEMax rocyaapcTB —
yuacTHHKOB KOHBEHIIMH OCTaeTCs HEIOCTATOYHO MCCIIEI0BAHHOM . Meskly TeM HMEHHO
MOPSIIOK U 3(PQEKTUBHOCTh pean3alui INocTaHoBIeHHH EBpomeiickoro cyma Bo
MHOTOM OIpPEACISIIOT WX (aKTHIECKOEC BO3JCHCTBHE HA HAIMOHAIBHBIC IPABOBEIC
CUCTEMBI U, B KOHEUHOM CuéTe, Pe3yJIbTATUBHOCTh BCEH KOHBEHI[MOHHOH CHCTEMBI
3aIUTHI IPaB YeloBeKa’.

B crarpe ananmsupyertcsa opuaudeckas npupona nmocranoBieHuit Cynma, paccma-
TPHUBAIOTCSI OCHOBHBIC ()OPMBI UX pean3alliii B HAIHOHATBHBIX PABOBEIX CHCTEMAaX, a
TaKXXe MEXaHH3M MEXJIYHapOIHOI0 KOHTPOJIS 3a MX HCIOJHEHHEM B paMmkax CoBeTa
EBporbr.

Oco0eHHOCTh KOHBEHIIMOHHOTO MEXaHHW3Ma 3aKIIOYaeTCsl B TOM, YTO 00s3aTellb-
HOCTh nocTaHoBieHUN Cyzaa 3aKkpeIuieHa HEMoCpeJCTBEHHO B TekcTe KonBeHuuu. B
COOTBETCTBHU €O CTaTbéi 46 KoOHBeHIMH TrocyaapcTBa — YYaCTHHKH OOS3YHOTCS
HCHOJHATH OKOHYATeIbHbIE TocTaHoBIeHus Cynia 1o Jenam, B KOTOPBIX OHU SIBIIAIOTCS
cTOopoHaMu. TeM caMbIM YCTaHaBJIUBAETCS 00sI3aTeNbHAs FOPUINUECKAsl CUIA PELICHUH
Cyna amst rocyAapcTBa-oTBETUMKA, a MPOLECC MX PEaln3alliii CTAHOBUTCS MPEAMETOM
MEXyHapOJHOI'O KOHTPOJId B paMKax HHCTUTYLHMOHajIbHOro mexanusma Cosera
EBpomsl.

Bwmecre ¢ TeM ucnonHeHUE NOCTaHOBIECHUH EBpONelcKoro cyia He OrpaHUYUBaAETCS
(dhopMaNbHBIM TpU3HAHWEM (PakTa HapymeHHs. [ 0CcyapcTBO-OTBETYMK OOS3aHO TPH-
HATh KOMIUIEKC MeEp, HAalpaBIeHHBIX Ha YCTpaHEHHE IOCIEICTBUI HapylIeHUS U

! Cm.: Harris D.J., O’Boyle M., Bates E.P., Buckley C.M., Law of the European Convention on Human
Rights, 3rd ed., Oxford University Press, 2014, pp. 1-20, 180-199, Oranecsin B.A. AxryanbHbIe IPOOIEMBI
MEXyHapOIHOTO MPaBa B KOHTEKCTE H3MEHSFOIIErocsi MupoBoro nopsiaka // European and Asian Law
Review. 2023. T. 6. Ne 3. C. 29-50.

2 Cm.: Leach P. Taking a Case to the European Court of Human Rights, 3rd ed., Oxford University Press,
2012, pp. 83-106.

8 Cm.: Lambert-Abdelgawad E. The Execution of Judgments of the European Court of Human Rights,
Council of Europe Publishing, 2008, pp. 13-25.
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TIpeNoTBpaIleH e aHAIOTUYHBIX HapyIIenuii B 6yxymem®. B 5Toii cBA3M MOCTaHOBICHUS
Cyna nocTeneHHo NMproOpeTaroT 0oJiee MIMPOKOE 3HAUECHUE, BHIXOAA 38 PaMKH pas3pe-
IICHUS WHIUBUIYaTFHOTO CIIOpa U CIIOCOOCTBYSI COBEPIICHCTBOBAHUIO HAIIMOHAIBHBIX
MEXaHU3MOB 3allUTHI IPaB YeJIOBeKa.

IOpuanueckas cuna nocraHopneHuii Cyja HOCUT ABOHCTBEHHBIN Xapaktep. C 01HOM
CTOPOHBI, OHU 00JIaJIAI0T 00SA3aTENLHON CUIIOH inter partes, YTO HAXOIUT BBIPAKCHHE B
TIpUHIHMIE res judicata: okoHUaTenbpHOE perreHne Cyna 00s3aTeNnbHO I ToCyAapCTBa-
OTBETYUKA MO KOHKpeTHoMmy gedy’. C apyroii cTopoHsl, mpaBosble mosumuu Cyna
HUMEIOT 001e00s13aTeNIbHOE 3HAUCHUE sl BceX Bricokux [loroBapuBaromuxcst CTOpOH.
dopmupys craHmaptel TojkoBaHus KouBeHimu, npaktuka Cyna TpaHCPOpPMHPYET
HaIlMOHATBHBIC TIPABOMOPSAKA. B mOKTpHHE 3TOT 3(h(EKT OMUCHIBACTCS TEPMHUHOM Fes
interpretata, coriacHo KoTopoMy TosikoBaHue Cyzia co37jaeT aBTOPUTETHBIE [TPAaBOBBIE
OPHEHTHPHI ISl BCEX Y4aCTHHKOB KOHBEHIIMOHHOM crcTeMbl’. B pesysbraTe mpakTHka
Cynma BBIIONHSET HE TOJBKO (YHKIMIO pa3pelleHuss KOHKPETHBIX CIOPOB, HO U
npuoOpeTaeT HOPMATUBHOE 3HAYCHHUE, CIIOCOOCTBYS MOCTETIEHHONW YHU(UKAIIUN CTaH-
JApTOB 3aIMTHI IpaB YEJOBEKAa B MPABOBBIX CHCTEMax rOCYAapCTB — YYaCTHUKOB
Kousenmu.

Orta nBOICTBEHHAsI MPUPOA CO3AET BHYTPEHHEE HampshkeHue: GpopmaiabHo 00s3a-
TeJbHBIE TONBKO JUIS TOCYAapCTBa-OTBETYHKA, MocTaHOBiIeHUS Cyna (akTudecKku
(GopMHPYIOT TIpaBOBBIE CTAaHAAPTHI IS BceX ydacTHHKOB KowBenmuu. J[lannoe
HanpsKeHHe Hauboliee SPKO MPOSBISIETCS B MPOLECCe UCTIONHEHUS, e ToCyAapcTBa
JIOTDKHBI OalaHCUPOBATh MEXKIy CBOMMH JIOTOBOPHBIMH 00S3aTEILCTBAMH U CYBEPEH-
HBIMU 3aKOHOJATEIbHBIMU NIPEPOraTUBAMHU.

JokTpuHa «XKUBOT0 HHCTpyMeHTa» ([iving instrument), corjiacHO KoTopoit EBporneii-
CKasl KOHBEHLIM JI0JDKHA TOJIKOBATHCSA B CBETE€ COBPEMEHHBIX ycnom&iﬂ. Taxoit mogxon
IIpeoaraeT 3BOJIOLMOHHOE TOJKOBaHME MoJjokeHuH KoHBeHIMM, MO3BOJIAIOLICE
aJanTUPOBaTh €€ HOPMBI K M3MEHEHHUSM OOIIECTBEHHBIX OTHOLIEHUN U Pa3BUTHIO
CTaHIapTOB 3alIUTHI MPaB YeJIOBEKa. JBONIOIMOHHBIN XapaKTep TaKOro TOJIKOBAHMSA
IPUBOAUT K IOCTOSIHHOMY pa3BUTHIO KOHBEHLIMOHHBIX CTaHAApPTOB U OKa3bIBaeT
BIIMSIHUE Ha COJepyKaHHe 00s3aTeIbCTB TOCYJapCTB MPH HCIOTHEHUH TTOCTAaHOBICHHHA
Cyna.

B coBpeMeHHOW DOKTpHHE MEXIYHApOIHOTO MpaBa MOAYEpPKUBAETCS 0c00as Poib
npakTuku EBporefickoro cyma mo mpaBaM 4YeloBeKa B (POPMHPOBAHUU OOIIEEBpO-
MEHCKUX CTaHAapTOB 3alluThl MNpaB uenoBeka. Kak ortmeuaer JI. Bunbaxabep,
topucnpyneHius Cyaa crnocoOCTByeT (OPMHUPOBAHHMIO EIMHOTO IPAaBOBOTO MPOC-
TpaHCTBa MpaB YejioBeKa B TOCy1apcTBax - yuacTHukax Konseniuu®. B cBoro ouepep,

+ Cm.: Papamichalopoulos and Others v. Greece, judgment of 31 October 1995.

5> Cm.: Convention for the Protection of Human Rights and Fundamental Freedoms, adopted 4 Nov.
1950, entered into force on 3 Sept. 1953.

¢ Cm.: Letsas G. A Theory of Interpretation of the European Convention on Human Rights, Oxford
University Press, 2007, pp. 71-75.

7 Cm.: Tyrer v. United Kingdom, judgment of 25 April 1978, para. 31.

8 Cm.: Wildhaber L. The European Court of Human Rights 1998-2006: History, Achievements, Reform,
N.P. Engel Verlag, 2007, pp. 45-52.
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®. Cyzap yka3bIBaeT, 4To pa3BuTue npaktuku Cyna npuBeno K cBoeoOpa3HON «KOHCTH-
TYIHOHAIM3aUN» KOHBEHLIMOHHOM CHUCTEMBI, TIOCKOJIBKY €ro PELIeHHs OKa3bIBalOT
3HAYUTENBHOE BIMSHUE HA PA3BUTHE HAIMOHAILHBIX TIPABOBLIX CHCTEM' .

CoBpeMeHHBIE HCCIIeOBaTeNM TaKKe IOJYEPKUBAIOT BO3pacTarollee 3HaueHHE
Cyna kak MHCTUTyTa eBporelckoro myomuunoro nopsaka. Tak, I'. Jlercac paccma-
TpuBaeT ropucnpyieHnmuo Cyaa Kak BaXKHBIM HMHCTPYMEHT pPa3BUTHSA IPHHIIMIIOB
tonkoBanusi Kousentmu'’, Torna xak J. lnmunsman u A. CtoyH CBUT OTMEUAIOT, YTO
nesitenbHOCTh Cyzia crmocoOcTByeT POPMHUPOBAHUIO OOIIEEBPONEHCKOTO MPOCTPAHCTBA
KOHCTUTYIMOHHOTro mpasocyaus'!. Ilo muennio A. Moy6pes, EBponeiickuii cyn mo
IIpaBaM 4€JIOBEKa IOCTENEHHO MPEBPATUICA B LIEHTPAIbHBIM MHCTUTYT €BPOIEHCKOM
CHCTEMBI 3allUTHI MPaB YeToBeKa'”.

YKka3aHHbIE JOKTPUHAIBHBIE TTOAXOJIBI MO3BOJSIOT pacCMATPUBATh [TOCTAHOBIICHHS
Cyna He TOJNBKO KaK aKThl pa3pellieHus] HHAUBUYaJIbHBIX CIIOPOB, HO U KaK BayKHBIN
MeXaHu3M (OPMUPOBAHUS OOMICEBPOICHCKIX CTAaHIAPTOB IIPaB YeJoBeKa, 3(pdexTus-
HOCTh KOTOPOTO BO MHOTOM ONpeAeNseTcd HUX TNOocienymlomel peanu3anuei B
HAI[MOHAJIBHBIX TPABOBBIX CUCTEMAaX rOCyIapcTB — YYacTHUKOB KOHBEHIINH.

B »10i1 cBa3u EBponelickuil Cyn mo npaBam 4eloBeKa BCE Yallle pacCMAaTPUBAETCS B
JIOKTPUHE MEXIYHApOIAHOTO MpaBa KaK WHCTHUTYT, BBINOJHSIOMIUNA KBa3U-KOHCTHUTY-
LIMOHHYIO (QYHKIMIO B €BPOIMEHCKOM MPaBOBOM MPOCTpaHCTBe . DopMupys CTaHIapThHI
tonkoBaHus KoHBeHIM 1 obecrieunBasi MX MPUMCHEHHE B HAITMOHAIBHBIX IIPABOBBIX
CHUCTEMaX TOCYJapCTB — y4acTHUKOB, CyJ1 cTOCOOCTBYET CTaHOBIEHHIO CBOEOOPa3HOTO
€BPONECKOro MyOIMYHOT0 MopsiKa B chepe 3aluThI mpas yeaoBeka. IMeHHO mo3tomy
3HAYEHHE €r0 IIOCTAHOBJICHUH BEIXOIUT 32 PaMKH pa3peIIeHIsI HHANBUIYaIbHBIX Ka1o0
U mpuoOpeTaeT Ooyiee IMUPOKOE CHCTEMHOE 3HAYCHUE JJISI Pa3BUTHS €BPOICHCKOTO
MIPaBOBOTO MPOCTPAHCTBA.

[IpakTrka EBponeiickoro cynma mo mpaBaM 4elOBEKa IOKa3bIBACT, YTO CPOpPMY-
nupoBaHHble CyJJOM CTaHIApThI 3aLUTHI IIPaB YEIOBEKa HaXOJAT CBOE MPAKTHUYECKOEe
BBIpaXXEHUE B 00s3aTEIbCTBAX FOCYAAPCTB MO YCTPAHEHUIO BBIABICHHBIX HApyIICHHM.
Ycranornenne CynoMm ¢akta HapylieHWss KOHBEHIMM Hamaraet Ha TOCYJapCTBO-
OTBETYMKA O0S3aHHOCTH YCTPAHHUTH ITOCICICTBHS IPABOHAPYIICHUS U, HACKOIBKO 3TO
BO3MO’KHO, BOCCTAHOBUTH IOJIO’KEHHE, CYIIECTBOBABILIEE /IO €r0 COBEPILEHUs (restitutio
in integrum). CyJ HEOZHOKPATHO TMOJYEPKHUBAJT, YTO IMOCTAHOBIEHHE, KOTOPBIM
ycTaHaBnuBaeTcsl HapymeHne KoHBeHIHH, O0O0S3BIBAa€T TOCYAAapCTBO HE TOJBKO
npu3HaTh (akT HApYLIEHUs, HO U MPUHATH MEPHI, HAIIPaBJIEHHbIE HA BOCCTAaHOBJICHHUE

° Cwm.: Sudre F. Droit européen et international des droits de I’'homme, 11e éd., Presses Universitaires de
France, 2016, pp. 157-160.

10 Cm.: Letsas G. A Theory of Interpretation of the European Convention on Human Rights, Oxford
University Press, 2007, pp. 71-75.

11 Cm.: Spielmann D. Stone Sweet A., The European Court of Human Rights: The Institutionalization of
Subsidiarity, in: Human Rights Law Review, 2014, pp. 1-17.

12 Cm.: Mowbray A. Cases, Materials and Commentary on the European Convention on Human Rights,
3rd ed., Oxford University Press, 2012, pp. 26-30.

13 Cm.: Stone Sweet A., Keller H. A Europe of Rights: The Impact of the ECHR on National Legal
Systems. Oxford: Oxford University Press, 2008. P. 3-8.
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HapyLIEHHBIX IIpaB 3asBUTEN M MPENOTBpAIllEHUE AaHAJOTMYHBIX HapyLUIeHUH B
oy mymem'*.

IIpuMmeHeHue AaHHOrO IpUHIMIA B IpakThKe EBpomelickoro cyga mo Inpasam
YeJIoBeKa MOYKET IPUHUMATh Pa3UYHble (POPMBI B 3aBHCHMOCTH OT XapakTepa ycTa-
HOBJIGHHOT'O HapyIICHUS U OCOOCHHOCTEH HAIlMOHAJILHOW MPaBOBOM CHCTEMBI rOCy-
napctBa-oteTdrka'®, K unciy Takux Mep OTHOCATCS, B YAaCTHOCTH, BOCCTAHOBJICHHE
mpaBa cOOCTBEHHOCTH, MEPECMOTP HAIMOHAIBLHOTO CYJIeOHOTO pelIeHus, 0CBOOOXKIe-
HUE JIUIA U3-1I0J] CTPaXXU, BO30OHOBJICHUE YTOJIOBHOTO MM I'Pa’KAaHCKOIO MPOU3BOJ-
CTBa, a TAKXKCE MHBIC ICHCTBYS, HAIIPaBJICHHBIE HA yCTPAHCHUE MOCIEACTBUM HapyIICHHS
nipas 3assutens'®. Takue Mepbl MPUHATO OTHOCHTh K MHAMBUAYaJIbHBIM MEPaM HCHOJ-
HeHUs noctaHoBiaeHUH CyJia, MOCKOJIBKY OHM HaIlpaBlieHbl HA BOCCTAHOBJIEHUE IpaB
KOHKPETHOTO 3asiBUTENS U MAKCHUMAJIbHO BO3MOKHOE BO3BPAIIICHUE €T0 B MOJIOXKCHUE,
CYIICCTBOBABIIEE [0 COBEpIICHMS HapymeHHs. OObeM W XapakTep TaKHX Mep
OTIPENEITIOTCS OOCTOSATENFCTBAMH KaKIOTO KOHKPETHOTO JIeNa, a TaKKe BO3MOXKHOC-
TAMU HallMOHANBbHOHN MpPaBOBOW CHUCTEMBI 00ecreuuTh IPPEKTUBHOE BOCCTaHOBIICHUE
HapyuleHHbIX npas'’. BmecTe ¢ TeM B psje CiIydacB YCTpaHEHHe TOCIEICTBHiA
HapyIIeHUs TpeOyeT MPUHATHS OoJiee MUPOKUX Mep 00IIero Xxapakrepa, HalpaBIeHHBIX
Ha YCTpaHEHHE CTPYKTYpPHBIX MpPOOJEM HAIMOHAIBHOTO MPABOMOPAAKAa U MPEAOT-
BpallcHUE aHATOTHYHBIX HapyLIeHUi B Gy aymem'®.

BaxHpIM 371€MeHTOM MeXaHW3Ma MCIIOTHEHHS TIOCTaHOBJICHUM EBponeiickoro cyna
M0 TpaBaM uYEJOBEKa SBIACTCS TaKXKe HWHCTHTYT CHpPaBEJIMBOM KOMIICHCAIUH,
npeaycMoTpeHHbI ctarbéit 41 KouBeHuuu. [laHHass HOpMa INpUMEHSETCS B TeX
Clydasix, Korjla BHyTpEHHEe IpaBo IoCy1apcTBa-OTBETUYMKA JOIYCKAeT JIMIIb YacTHd-
HO€ yCTpaHEHHUE MOCIEACTBUNA yCTaHOBJIEHHOIO HapylLIeHHd. B MOJOGHBIX CUTYyalUsIX
Cyn BnpaBe IPUCYANUTH 3aIBUTEIIO CIIPABEIIUBYIO0 KOMIICHCAIMIO, KOTOPast BEICTYHACT
JIOTIOJIHUTEbHBIM CPEACTBOM BOCCTAHOBJICHMSI HapylIEHHBIX IIpaB W HallpaBlieHa Ha
YCTpaHEHHE MAaTepUaJIbHOTO M MOPAJbHOIO Bpeda, NPUUMHEHHOIO HapyLIEHHEM
Konsenuuu.

Crnenyer OTMETUTh, YTO MPUCYKICHHUE CIPaBEIIMBON KOMIIEHCALMU HE 3aMEHSET
0053aHHOCTU TOCYIAapCTBA YCTPAHUTh MIPUIHHBI HAPYIICHUS U IPUHITH HEOOXOIMMEIE
Mepbl HMHAMBHIYaJbHOIO M o0lIero xapakrepa. B mpaktuke Cyna HEOZHOKPaTHO
MOJYEPKUBANIOCHh, YTO OCHOBHBIM CIIOCOOOM BOCCTAHOBJICHHS HApYIICHHBIX IIPaB
SIBJIAETCS,, IO BO3MOXXHOCTH, BOCCTAHOBJIEHUE II0JIOKEHMS, CYLIECTBOBABILErO [0
COBEpILIECHUS HApYyIIeHUs (restitutio in integrum), TOra KaK KOMIIEHCALUSI BBICTYTNACT
JIONOJTHUTETIFHBIM MEXaHU3MOM 3aIIHUTHI IIPaB 3asIBUTEINS B TEX CIy4asx, KOTAA MOJTHOE
BOCCTAHOBJIEHUE HEBO3MOKHO B PaAMKaxX HAllMOHAJIbHON MPaBOBOM CUCTEMBI.

14 Cm.: Papamichalopoulos and Others v. Greece, judgment of 31 October 1995.

15 Cm.: Asatryan A. The Re-Opening of Judicial Proceedings in the Armenian Law and Practice
Following the Judgments of the European Court of Human Rights // Proceedings of YSU.
Jurisprudence. 2023. Ne 2. P. 106-107.

16 Cm.: Barbera, Messegue and Jabardo v. Spain, judgment of 6 December 1988, paras. 88-90.

17 Cm.: De Salvia M. Compendium of the Case-law of the Furopean Court of Human Rights. The Hague:
Kluwer Law International, 2001. P. 863-865.

18 Cm.: Broniowski v. Poland, judgment of 22 June 2004, paras. 189-194.
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B nocnenyromeit npaktuke EBponelickoro cyna BOIPOCH MPUMEHEHHs cTaThi 41
NONyuMIM fanbHeiimee passute. Tak, B nene Scordino v. Italy (No. 1)!” Cyn mon-
YEepKHYJI, YTO MEXaHU3M KOMIICHCAIINH JIOJKEeH 00ecreunBaTh 3(p(YEeKTUBHOE CPEIICTBO
BOCCTAaHOBIICHHS HApYIICHHBIX TpaB W COOTBETCTBOBATH TPeOOBaHHWSAM cTaThu 13
KonBennuu, npeaycmaTpuBatoliei npaBo Ha 3h(heKTHUBHOE CPeACTBO MPAaBOBOM 3allly-
Thl Ha HAIIMOHAJILHOM ypoBHE. [laHHOE pellIeHHe CTajl0 BaXKHBIM STAlloM B Pa3BUTHH
npaktuky Cyza B 001aCTH CIIpaBeIMBOM KOMIICHCAINH, TOCKOJIBKY OHO ITOTIEPKHYIIO
HEO0OXOAMMOCTh CO3JaHUS B HAIMOHAJIBHBIX TMPABOBBIX CHUCTeMax 3(PQPEeKTHBHBIX
MEXaHHU3MOB BO3MEIICHUS Bpe/ia, MPUIMHEHHOTO HAPYIIICHHEM MpaBa Ha pAaCCMOTPEHHE
JIeJia B pa3yMHBIH CPOK.

Boinee noynHOE NOHMMaHUE PUANYECKON MPUPOIBI MOCTaHOBICHU EBponeiickoro
Cylla HEBO3MOXXHO 0e3 aHanmM3a MeXaHHW3Ma WX HWCIOJHEHHUs. XOTs o0s3arenbHas
opuaudeckas cuna nocraHopnenuit Cyna mpsMo 3akperuieHa B cratbe 46 EBpomneiickoit
KOHBCHITMH O 3allWTe IPaB YEIOBEKa U OCHOBHBIX CBOOOI, WX MpaKTHUeCcKas dPQek-
THBHOCTb BO MHOTOM OIpeaensieTcs QyHKIMOHUPOBAaHHEM MEXIyHAPOTHOIO MEXaHHU3-
Ma KOHTpOJIs 32 MX ucrnonHennem>’. IMeHHO HaJIu4ue TAKOro MEXaHu3Ma 06ecreuHBaeT
npeBpamienue noctanopineHnit Cya U3 aKTOB MEXIyHAPOIHOTO CYIeOHOTO yCTaHOB-
JIEHUsI HapyLICHUS B IEHCTBEHHBIM HHCTPYMEHT 3allUTHI IPaB YeJIOBeKa.

Crenupuka KOHBEHIIMOHHONH CHCTEMbI 3aKJIIOYaeTCs B TOM, YTO HCIIOIHEHHE
noctaHoBleHui EBpormelickoro cyja mo mpaBaM 4eloBeKa HAaXOJIUTCS HE TOJNBKO B
chepe OTBETCTBEHHOCTH T'OCYapCTBa-OTBETYHKA, HO U SABJSETCA MPEIMETOM WHCTUTY-
[MOHAJBPHOTO MEXIyHapOJHOTO Haja3opa. Hamuume Takoro mMexaHu3Ma CyIIECTBEHHO
BIMSCT Ha IPABOBYIO NPUPOIy MocTaHOBIeHNH Cyza, IIOCKONBKY HX 0053aTebHOCTD
obecrieunBaeTCss HE TONBKO HOPMOH MEXIYHApOIHOTO IIOTOBOPa, HO M MPOLEAYpPOH
KOHTpOJIA 32 X UcnoyHeHueM B paMmkax Cosera EBpomnbl.

B cootBercTtBHE ¢ myHKkTOM 2 ctathu 46 EBponeiickoii KOHBEHIIMH O 3aIUTE MPaB
YyeJloBeKa M OCHOBHBIX CBOOOJ HaA30p 3a MCIOJHEHHEM OKOHYATEJbHBIX ITOCTaHOB-
neHuii EBponeiickoro cyaa mo mpaBaM ueloBeKa OCyIIeCTBIsseT KoMUTET MUHUCTPOB
Cosera Espombl. PaccmoTpenne BompocoB wucmonHeHus moctaHoBiueHnii Cyna
MIPOMCXOJUT Ha CIELUANbHBIX 3aceqaHusax Komurera MUHUCTPOB MO MpaBaM YeloBeKa
(DH-meetings), koTopble NpPOBOASATCS, KaK HpaBWiIO, YeThIpe paza B roid. B aTux
3aceJlaHUsAX YYacTBYIOT MPEJCTaBUTENM TrocynapctB — wieHoB CoBera EBporsi,
MIPEUMYIIECTBEHHO X ITOCTOSHHBIE peacTaBuTeny npu Cosere EBportsr B CTpacOypre,
a TaKKe MHbIE YIIOJTHOMOYEHHbBIE NPEJCTaBUTENN TOCYJapCTB, BOBJIEUEHHBIE B IIPOLIECC
WCIIONIHEeHU nocTaHoBleHuit Cyna.

Komuter MUHHMCTPOB 3aHUMaeT LEHTPAJIbHOE MECTO B CHCTEME MCIIOJHEHMS
pemennii EBporeiickoro cyna, obecrieunBasi KOHTPOIb 332 T€M, YTOOBI TOCYyIapCTBa —
y4acTHUKM KOHBEHIMM MpUHUMANIHA HEOOXOAUMbIC WHAWBUIYaIbHBIE H OOIIHE MEPHI,
HalpaBJCHHbIE HAa YCTPAaHEHME BBIIBICHHBIX HapyIIEHUM M NpefoTBpalleHue HuX
MOBTOPEHNUS B OyIyIIEM.

B oToli cBfi3M MexaHM3M Haa30pa, OCyLIECTBIseMbli KOMHUTETOM MHHHCTpOB,
nproOpeTaeT NPHHIUIHAAIGHOE 3HAYCHHE [UIl TOHUMAHHS IOPHIMYECKON MPUPOIBI
noctaHoBneHuit Cyna. VIMEHHO Ha CTajuu WX UCIOJHEHUs NpaBoBble BbIBOABI Cyna

19 Cm.: Scordino v. Italy (No. 1), Judgment of 29 March 2006.
2 Cm.: Sedrakyan A. The Strategic Perspective for the Execution of Judgments of the European Court of
Human Rights // Proceedings of YSU. Jurisprudence. 2023. Ne 2. P. 11-12.
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TPaHC(OPMHUPYIOTCST B KOHKPETHBIE 3aKOHOJATENbHBIC, aJIMUHHCTPATHBHBIC U
WHCTUTYIIMOHAJIbHBIC U3MEHEHHUS B HALIMOHATIBHBIX MTPABOBBIX CUCTEMAaX rOCYyAapCTB —
yuyacTHUKOB KoHBeHIINH.

Crnenyer yuuThIBaTh, YTO NEPBOHAUYAIbHASA CUCTEMA KOHTPOIIA, co3aanHas KoHBeH-
Luel, CyIecTBeHHO OTJInYajach OT coBpeMeHHOM mozenu. o pedopmsl, ocymiecT-
BrenHoit [Iporokonom Ne 112!, KOHBEHIMOHHBIH MEXaHM3M BKIIOYAT TPH MHCTHTYTA:
EBpomneiickyro koMuccuio 1o paBam 4esioBeka, EBporneiickuii Cy/1 o mpaBaM 4eioBeKa
u Komurer munuctpoB Coera Espomnsbl. [Ipu 3ToM Komurer MuHHUCTpOB 06nanan He
TOJIbKO (DYHKIMEW Haa30pa 3a MCIOJHEHHEM pEIIeHUH, HO W OmNpecieHHBIMU
MIOJIHOMOYHMSAMH 10 PACCMOTPEHUIO Jed IO CYLIECTBY B T€X CIydasx, KOI'Zla OHU HE
nepenaBanuch B Cyn. [IpoBeneHHas peopMa W3MEHIIIA HHCTHTYITHOHATBHYIO JIOTUKY
KOHBEHIIMOHHOTO MEXaHHU3Ma: mociie co3aanus nocrossuaoro Cyna ¢gynkus Komurera
MHUHHCTPOB OBLTa OKOHYATENHEHO TpaHC(OpMHpOBaHA B MEXaHM3M MEKIYHAPOIHOTO
KOHTPOJISl 33 MCHIOJTHEHHEM CyAeOHBIX MOCTaHOBIEHUH>>. IMEHHO 3TO 06CTOATETBCTBO
YCUJIMJIO 3HAUYEHHUE CTaJUW HCTONHEHUs pemeHuil Cyaa W MOAYEPKHYIO POJb MEXkK-
JYHapOIHOTO Haa30pa B oOecnedeHnn 3P PeKTHBHOCTH KOHBEHIIMOHHON CHCTEMBI.

IIpotokon Ne 11 cymiecTBEeHHO U3MEHNT MHCTUTYLIHOHAJIBHYIO CTPYKTYPY KOHBEH-
LIMOHHOTO MEXaHW3Ma, CO3[aB E€IMHBIN IMOCTOSIHHBIN EBpomeiickuil cyn mo mpaBaM
YyeJloBeKa M OrpaHuurB posib KomMHUTeTa MUHHCTPOB OCYIIECTBICHHEM Haja30pa 3a
WCIIOJIHeHneM noctanoBieHnit Cyna.

HanpHeiimee pa3BuTHE MeXaHW3Ma KOHTPOJS ObUIO CBSi3aHO ¢ mpuHATHEM I[Ipo-
tokoma Ne 14, BcrymuBmero B cuiay B 2010 roay?. DTOT NPOTOKON yCHIMI
BO3MOXXKHOCTH KomuTeTa MHHHCTPOB MO OOECIICUCHHIO WCIIONHECHUS ITOCTAHOBJICHHUH
Cyna. B wactHoctH, crates 46 KonBeHIMH ObLTa MOMOJHEHA TONOKCHHUSMH, TTO3BO-
nsrommMu KoMmuteTy MuHUCTpOB oOpamiatbess B Cya € 3allpocOM O TOJIKOBAaHHH
MIOCTAHOBIICHUS, @ TAKXKEe MHUIMHPOBATH IPOIEAYpPY YCTAHOBICHUS (pakTa HEHCIION-
HEHHUsl TOCYyAapCTBOM OKOHYATeNbHOro mnocraHoBieHus Cyna. [laHHas mpoueanypa
MOJTyynsia TMPaKTHUYECKOe TNPUMEHEHUE, B YacTHOCTH, B nene llgar Mammadov v.
Azerbaijan**, B pamkax koToporo KOMHTET MHHHCTPOB BIEPBbIE BOCIONb30BAJICS
MEXaHU3MOM, MPEAYCMOTPEHHBIM TyHKTOM 4 cTtaThu 46 KonBeH1ny.

Ha cneumaneHbeIX 3acemaHnsax KomuTera MHUHHCTPOB IO IIpaBaM dYeJIOBEKa
paccMaTpHBaeTcs X0/ UCIIONHEHUs IOCTaHOBIIEHUH EBponelickoro cyaa, B paMKax 4ero
TOCYIapCTBa-OTBETUHKH MIPEICTABILIIOT TUIAHBI AEHCTBUH (action plans) wam OTYETH O
BBITNIOJIHEHUU (action reports), colepxaiiue UHPOPMALHIO O Mepax, MPUHATHIX I

peanu3aluy COOTBETCTBYIONMUX PElTeH >,

2 Cm.: Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, restructuring the control machinery established thereby (Strasbourg, 11 May 1994), entered
into force on 1 November 1998.

22 Cm.: Stone Sweet A., Keller H. A Europe of Rights: The Impact of the ECHR on National Legal
Systems. Oxford: Oxford University Press, 2008. P. 12-15.

2 Cm.: Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental
Freedoms (Strasbourg, 13 May 2004), entered into force on 1 June 2010.

24 Cm.: Ilgar Mammadov v. Azerbaijan (infringement proceedings), Judgment of the Grand Chamber, 29
May 2019, Application No. 15172/13.

5 Cm.: Guide for the Drafting of Action Plans and Reports for the Execution of Judgments of the
European Court of Human Rights. Strasbourg: Department for the Execution of Judgments of the
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[Inanb! neficTBUA IPEACTABIAIOTCS, KaK PaBUIIO, HA IIEPBOHAYAILHOM 3Tarle Ioce
BBIHECEHUS! TIOCTAHOBJIEHHS M COAEp)KaT ONHMCaHUE Mep, KOTOphIE TOCYIapCTBO
HaMCPCHO NPUHATH AJIA YCTPAHCHUS BbISIBJICHHOI'O HApPYIICHU. K Takum MEpaM MOryT
OTHOCHUTBCS BBIILIaTa CIIPaBeIIMBON KOMIIEHCALIUHU 3asBUTENIO, IEPECMOTP HALlMOHAb-
HBIX CyJIeOHBIX pelIeHnH, U3MEHEHIE aIMIUHUCTPATUBHON MPAKTUKH MO0 MPOBEICHHE
3aKoHOAATeNbHBIX pedopm. Tak, mocne moctaHosieHus: EBpormeiickoro cymaa mo aemy
Torreggiani and Others v. Italy’®, xacaBuierocss mpoOGIEMBI TNePENOTHEHHOCTH
MEHUTEHIUAPHBIX YUYPEXKACHUH, rocynapcTBo mpeacTtaBuwio B KomuTeT MHUHHCTPOB
MjaH JeWCTBUM, NpeqyCMaTPUBAIOLINN NPUHSATHE KOMIUIEKCA 3aKOHOJATENBHBIX U
aJIMHUHUCTPAaTUBHBIX MEp, HAIPABICHHBIX Ha COKpAIIEHUE YHCIa 3aKIIOUEHHBIX U
yIIy4dllIeHHEe YCIOBUN COAepIKaHUS.

OTu€Thl O BBHIOJIHCHUHU TNPECTABISIIOTCS Ha Oojice MO3IHHUX 3Talax IMpOIEIyphl
Ha/I30pa U CONEpIKAaT CBEACHWS O (PaKTHUECKH PEaTn30BaHHBIX Mepax. Tak, mocie
TNoCTaHOBNEHHS 1O Aeny Broniowski v. Poland”’, B xotopom Cyj BriepBble TIPHMEHIIT
MPOLEAYPY HMHJIOTHOTO MOCTAHOBIICHUS, HAIIPABIEHHYIO HA YCTPaHEHUE CTPYKTYpPHOM
MpOOJIEMBI, JIeXKalleld B OCHOBE OOJBIIOr0 YMCIA aHAJIOTHYHBIX JKano0, TOCyIapCcTBO-
OTBETYMK MpeacTaBuyio B KOMUTET MUHUCTPOB Psii OTUETOB O BBINOJIHEHHUHU. B 3THX
JOKYMEHTax cojep)kaidach HMH(pOpMaluss O TMPHHATBIX 3aKOHOAATENbHBIX H
AIMUHUCTPATUBHBIX MEpax, HAIIPAaBJICHHBIX Ha CO3JaHUC HAIIMOHAJIBHOTIO MCXaHHU3Ma
KOMITCHCAIIUH 1 YPETYJINPOBAHNE MHOTOUHCIICHHBIX aHAIOTHYHBIX TPEOOBaHMUI.

B 3aBucuMocTH OT XapakTepa BBISBICHHBIX HApyLIEHHH pPacCMOTPEHHE [l
OCYIICCTBIISIETCSI B paMKax JABYX MpPONIEAyp HAA30pa: CTaHJApTHOH MpoLeaypsl H
MPOIEAyPhl YCHICHHOTO Ham3opa (enhanced supervision). CTaHmapTHas TMpoIeIypa
MpUMEHSETCS B TeX CciyyasX, KOrja MCIIOJHEHHE IOCTaHOBJIECHHS HE CBS3aHO CO
3HAUUTEIBHBIMH CTPYKTYPHBIMH TIpoOJieMaMu U TpeOyeT MpPUHSTHS OTPaHHYCHHOTO
Kpyra Mep. YCUJIeHHbII HaJl30p UCIOJIb3yeTCs, KaK IpaBUIo, B CUTyallUsaX, KOTAa 110C-
TaHoByieHHe CyJlia BBIABIIAET CUCTEMHbIE HEJOCTATKH HAIIMOHAJIBLHOTO MPaBOIOPsAKa,
TpeOyeT MaciuTaOHBIX 3aKOHOAATENbHBIX pedopM JHO0 KacaeTcsi CepbE3HBIX
HapyLIEHUH IIPaB YEIOBEKA.

XapakTepHbIM NIPUMEPOM NPUMEHEHUS NMPOLEAYPbl YCUJICHHOTO HaA30pa sBISeTCA
neno Oleksandr Volkov v. Ukraine®®, xacaplueecs He3aKOHHOTO yBOJBHEHHS CYIbHU
BepxoBHoro Cyna Ykpaunsl. B cBoéMm nocranoBnenun EBponeiickuil cys yCTaHOBUII
HapylieHue craTby 6 KoHBeHIMM M yKa3al Ha HalM4yhe CepbE3HBIX CTPYKTYPHBIX
HEJOCTATKOB B CUCTEME JUCLUUIUIMHAPHON OTBETCTBEHHOCTH CYyACH. YUHThIBas
HeO6XOI[I/IMOCTI> MPOBCACHUA KOMITIJICKCHBIX MHCTUTYIIUOHAJIBHBIX U 3aKOHOAATCIBbHBIX
pedopM, HCIIONHEHHE TAaHHOTO ITOCTAHOBICHHA OBUIO paccMoTpeHo Kommurerom
MUHHUCTPOB B paMKax IpOLEAypbl YCHJIEHHOro Haazopa. B mpoiecce HcrogHEeHUS
roCylapcTBO TPHUHSIIO PsI MEp, HaMpaBleHHBIX Ha pPeQOpPMHPOBAHUE CHCTEMBI
JUCIUIUTMHAPHON OTBETCTBEHHOCTH CYJCH M OOECIICUCHHE TapaHTHH HE3aBUCHMOCTHU

ECtHR, 2015. Available at: https://rm.coe.int/4-
reports/1680ab2bb7

2 Cmv.: Torreggiani and Others v. Italy, Judgment of the European Court of Human Rights, 8 January
2013.

27 Cm.: Broniowski v. Poland, Judgment of the European Court of Human Rights, 22 June 2004.

28 Cmv.: Oleksandr Volkov v. Ukraine, Judgment of the European Court of Human Rights, 9 January
2013.
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cyneOHOHM BIacTH. JTOT MpUMEp HATIBIIHO AEMOHCTPHPYET, YTO MPOLEAypa yCHIICH-
HOT'0 HaJ30pa MPUMEHSAETCS B CUTYyalUsIX, KOTJa UCIIOJIHEHUE TIOCTAaHOBJICHUS TpeOyeT
YCTpaHCHHA CUCTCMHBIX l'[pO6J'[€M HallTUOHAJIBHOTO TMIpaBOIOpAAKa W MNPOBCACHUSA
MaCIITa0HBIX HHCTHTYINOHAIBHBIX IPE0Opa30BaHHA.

[TokazaTenbHO, 4TO B psine ciay4yaeB Haa3op Komurera MUHHCTPOB NPUBOIUT K
MIPOBEJICHUI0 MACIITa0HBIX CTPYKTYPHBIX pedopM B HAIMOHAIBHBIX IPABOBBIX
cuctemax. OJJHEM U3 H3BECTHBIX TIPHMEPOB sABJIseTCA aeno Scordino v. Italy (No. 1)%, B
koTopoM EBpomnelickuii cyJ Mo mpaBaM YelOBeKa YCTaHOBHJI CHCTEMHYIO MpoOiieMy
Ype3MEepHON MPOAOKUTEIFHOCTH CyJIeOHBIX pa3ouparenscTB B Urtanmuu. B pamkax
UCIOJHEHUS [JAaHHOIO IIOCTaHOBJEHHA Iox HaasopoM Komurera MUHHCTPOB
rocyapcTBO MPUHAJIO KOMILIEKC 3aKOHOAATENIbHBIX MEp, HalpaBICHHBIX HA CO3JaHHe
3¢ (EeKTUBHOTO HAIMOHAIBFHOTO CPEACTBA MPABOBOM 3allUTHI Ui KOMIICHCAIIMH
ymep06a, TPUIHHEHHOTO YpEe3MEpHON JTHTENFHOCTRIO CyAeOHBIX npouexyp. Peanmza-
IS OTHX MEp CTaia BaKHBIM DIIEMEHTOM pe(OpPMUPOBAHUS HAIMOHAIBHON CHCTEMBI
MpaBoCyausi M TMo3BoiwiIa obOecneunTh Oonee 3(QexTuBHYIO 3amUTy MpaBa Ha
paccMOTpEHHE Aea B pa3yMHBIH CPOK.

Hpyrum mnokasatesieM BIMSHUS MEXaHM3Ma HCIOJHEHUs nocTtaHoBieHuil Cyzaa
apnsietcs aeno Hirst v. the United Kingdom (No. 2°°), xacaiormeecs 3anpera Ha ydacTue
3aKJIIOUYEHHBIX B BhIOOpax. HecMOTpst Ha IPOJOKUTENBHYIO MOJUTHYECKYIO TUCKYC-
CHUIO BHYTpHU rocyjapcrsa, KoMuTeT MUHMCTPOB B TE€UECHHE MHOTIHMX JIET OCYLIECTBIISII
HAJ30p 3a WCIOJHEHHWEM JaHHOTO TOCTaHOBJICHHUS, PETYJSIPHO paccMaTpuBas Hpei-
cTaBsieMble IpaBuTenbcTBOM CoequHéHHOro KoposieBcTBa MiiaHsl 1eHCTBUM U OTYETHI
0 xoJ1e pedopm.

[TokazaTenbHOW  sBNSETCA TakXKe MpaKTUKa MCIOJHEHHS I1OCTaHOBJICHHM
EBponeiickoro cyzaa no npaBaM 4eJI0BeKa, KACAIOIIUXCSI CBOOOIBI BEIPAXKCHUST MHCHHUS,
cB000/IBI COOpaHUH U (PYHKIIMOHUPOBaHUS cyaeOHON cuctembl B Typuuu. B psine nen
Cyn ycranaBnuBan HapyuleHus KOHBEHLMH, CBsSI3aHHbIE C NPUMEHEHHEM aHTUTEp-
POPUCTUYECKOTO 3aKOHOAATENbCTBA M YTOJOBHBIM IPECIIEIOBaHUEM >KYPHAJIHCTOB,
0OIIECTBEHHBIX JIeATeNeH W MpeicTaBuTelNiell rpaxaanckoro odmiectsa. McmnomHeHune
TaKHUX [TOCTAHOBJIEHUH paccMaTpuBaioch KOMUTETOM MUHHUCTPOB B PaMKax MPOLEAYPHI
YCUJIEHHOTO HaJ30pa, TIOCKOJIbKY BBISBIIEHHbIE HAPYIIEHUS HOCHIIM CUCTEMHBIN Xapak-
Tep ¥ TpeGOBAIIM MPOBE/ICHUS 3aKOHOIATEBHBIX U MHCTUTYIIMOHANBHBIX pedopm’’.

OpnuuM 13 HanboIee MoKa3aTeNbHBIX IPUMEpOB sBisieTcs aeno Kavala v. Tiirkiye, B
koTopoM EBporneiickuii cyq yctanoBuiI HapyieHue crateii 5 u 18 KonBenuuu, npusHas,
YTO YTOJIOBHOE IIPECIICIOBAHUC 3asSBUTENS MPECICAOBATIO IICTH, HECOBMECTHMBIC C
Konsenmmeir’”. B CBSI3M ¢ JUIHTEIBHBIM HEHCIIONHEHMEM MOCTaHOBJICHUS KoMuTeT
MUHHUCTPOB OCYILECTBIIJ YCUJICHHBIN HaA30p 3a €ro MCIHOJIHEHHWEM U BIOCIEICTBUU
MHULMHMPOBAJ IpOLENypy, NPEeAyCMOTpeHHYI0 IyHKToM 4 crateu 46 KonBennuu,
HampaBUB JIeJI0 00paTHO B EBporelickuii cy 1 st ycTaHOBIICHHS (pakTa HEUCTIOTHCHUS

2 Cm.: Scordino v. Italy (No. 1), Judgment of the European Court of Human Rights, 29 March 2006

%0 Cmr.: Hirst v. the United Kingdom (No. 2), Judgment of 6 October 2005.

31 Cm.: Council of Europe, Committee of Ministers. Supervision of the Execution of Judgments and
Decisions of the European Court of Human Rights: Annual Report 2023. Strasbourg: Council of Europe,
2024.

32 Cm.: Kavala v. Tiirkiye, Judgment of the European Court of Human Rights, 10 December 2019.
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TOCYIapcTBOM OKOHYATEIHHOTO MOCTAHOBICHHS. JlaHHBIA TpUMep HATJLIITHO AEMOHC-
TPUPYET 3HAYCHHE MEXaHU3Ma MEXIyHAPOJHOTO KOHTPOJIS 32 UCTIOJTHEHUEM PELCHHUH
Cyna u ero poisib B 00eCICUCHUN COOIOACHHS TOCYJapCTBAMHU CBOMX 00S3aTEIbCTB TI0
Kousenimu.

B pamkax mnpouenypsl Haazopa KomuTeT MHUHHCTPOB MOMKET NPHUHUMATH
MIPOMEXYTOUHBIC pe30IoLun (interim resolutions), B KOTOPBIX BBIpaxkaeTcs obec-
MTOKOCHHOCTh XOJIOM HCIIOJMHEHHs moctaHoBieHuss Cyna mmbo QopMyampyroTcs
PEKOMEHJAllMM TOCYAapCTBY-OTBETUMKY OTHOCHUTENBHO MeEp, HEOOXOAMMBIX [UIf
YCTpaHEHUs BBIABIECHHBIX HapyleHuil. IIpuHsATHE Takux pe3osonlui, Kak MpaBUIIo,
CBUJICTCTILCTBYET O HAIUYUM CEPBhE3HBIX TPYAHOCTEH B MPOIECCE HCIOITHEHHS
MIOCTAHOBIICHHUS HJIH O JJIUTEIEHOM OTCYTCTBHH HEOOXOANMBIX 3aKOHOATEIBHBIX JIHO0
aJIMUHUCTPATHBHBIX MEpP CO CTOPOHBI TocydapcTBa. Tak, B mpaktuke Komwurera
MHUHHCTPOB TIPOMEKYTOUYHBIE PE30NIONUN TNPUHUMAINCh, B YAaCTHOCTH, B paMKax
HCTIONIHEHUs TIOCTAHOBJIEHNs 10 neny Hirst v. the United Kingdom (No. 2)%,
KacaBlIerocs 3amnpera Ha y4dacTue 3aKIIOYEHHBIX B BBIOOpax. B ycloOBHSAX Mpomoi-
KUTETHHOTO HEWCIIONHEHHsI TMOCTaHOBJIICHUS! KOMHUTET MHMHUCTPOB HEOJHOKPATHO
obOpaman BauMmanue Biacteli CoenmaéHHOro KopomeBcTBa Ha HE0OXOIUMOCTDH
MpUBEJICHUs] HAllMOHAJIBHOTO 3aKOHOJATEIbCTBA B COOTBETCTBHE C TpPEOOBAaHUSIMHU
Konsennuu. [Togo0HbIE PE30IOIMH BBITIOIHIIOT BAKHYIO (QYHKIIUIO TOTUTHKO-TIPABO-
BOTO JaBJICHUS W HANpaBleHHl HAa CTUMYJIMPOBAaHHE TOCYJapCTB K IPHUHSITHIO
HE0O0XOAMMBIX Mep JJIsl UCIIOTHEHHs mocTaHoBNeHui Cya.

KonTtpois 3a ucnionnenueM nocranosinennit Cyga nponoikaercs 4o TeX 1op, noka
Komurer MHMHHCTpOB He mpuUAéT K BBIBOAY O TOM, YTO TOCYJapCTBO-OTBETUHK
BEIITOTHUIIO CBOW OOs3arenbcTBa mo cratbe 46 Komeenmum. [locie 3aBeprieHus
mponeaypbl Hagzopa KomMuteT MUHHCTPOB MPUHUMAET OKOHYATEIHHYIO PE30IIIOLHUI0
(final resolution), B KOTOpPOH KOHCTAaTHUpyeTcs, uYTO TocTaHoBieHHe Cyna ObUIO
UCIIOJIHEHO M 9TO TOCYJapCTBO NPHHSIO HEOOXOAWMBIC MHAWBUAYaJbHBIC W OOIIHEe
Mepbl JUId YCTpaHEHHs BBIABIEHHOTO HapylieHus. [IpuMepoM MOXET CIyXHTb
3aBepIIeHne MpoLeAypsl Hax3opa mo jeny Broniowski v. Poland®, ceszammomy c
CHUCTEMHOH MpOoOIeMOil KOMIICHCAIlMH 3a HMMYIIECTBO, yTpadeHHoe Iocie Bropoi
MupoBod BoiHBI. [locne mpunsaTus Ilonbiied KoMmIuiekca 3aKOHOJATENBHBIX MEp H
CO3/aHUsl HAIMOHAIBHOTO MEXaHH3Ma KomreHcannu KoMUTeT MHHHCTPOB MPUHSII
OKOHYATEIFHYIO PE30JIIOIHI0, TpH3HaB nocTaHoBieHne Cyna ucrnoaHeHHBIM. [1omo6-
HbI€ pEIICHUS CBUACTENbCTBYIOT O 3aBEPLICHUH MEXAYHAPOIHOTO KOHTPOJA H
MOATBEPKAAIOT, YTO FOCYJAPCTBO PEATM30BANI0 HEOOXOIUMbIC MEPHI AJISl YCTPAHCHHS
BBISIBJICHHBIX HApYIICHUH W TIPEIOTBPAIICHHUS X IOBTOPCHUS B OyAyIIEM.

B nanHOM KOHTEKCTE HcIONHEHHE moctaHoBieHui Cyna mpuoOpeTaeT XapakTep
KOJUIGKTUBHOTO MEXaHHM3Ma 00ecHeueHus: coOMoaeHNs 0043aTeNbCTB TOCYIapCTB MO
KonBeHIIMH, MOCKOJIBKY KOHTPOJh 33 WX BBINOJIHEHHEM OCYIIECTBISIETCS BCEMH
rocymapctBamu - ydacTHukamu KoxBenmmu uepe3 Komurer munmctpoB CoBeta
EBponsl. Hanzop co croponst Komutera MUHHCTPOB npuaaét nocraHoBiueHusm Cynaa
JONOJTHUTEIPHOE HHCTUTYIHOHAJIBHOE HW3MEpEHHe, IIOCKONBKY WX HCIOJIHEHHE

% Cmv.: Hirst v. the United Kingdom (No. 2), Judgment of 6 October 2005.
3% Cm.: Broniowski v. Poland, Judgment of 22 June 2004.
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CTaHOBUTCSI TPEAMETOM COBMECTHOIO KOHTPOJIA TOCYyIapcTB — YYaCTHHUKOB
KOHBEHI[HOHHOM CHCTEMBI.

JlaHHBI MeXaHM3M OTpakaeT 3aKpelIEHHBIM B craThe 46 KoHBeHLUU IpUHIUN
KOJUIGKTUBHOH TapaHTHH COONIOJCHUS TIpaB YEJIOBEKa, B COOTBETCTBHH C KOTOPHIM
rocyJapcTBa — Yy4acTHUKUM KOHBEHLIUM HECYT COBMECTHYIK) OTBETCTBEHHOCTb 3a
obecrnieuenne ucnonHenus nocranosnenuii Cyma’s.

B coBokynHOCTH paccMOTpPEHHBIE 3JIEMEHThl MEXaHH3Ma HCIIOJIHEHHs MOCTaHOB-
nenuit EBporneiickoro cyaa mno npaBaM 4eloBeKa CBUAETEIbCTBYIOT O TOM, YTO CTaausl
UCTIOJIHCHHSI 3aHMMAET KIIOYEBOE MECTO B (DYHKIMOHHPOBAHUM KOHBEHI[MOHHOM
CUCTEMBI 3alllUThl IpaB yesoBeka. lIMeHHo Ha 3TOM 3Tamne npasoBble no3unun Cyna
MOJy4alOT MPaKTHUYECKYI0 peajH3alMi0 B HALMOHAJIbHBIX IPABOBBIX CHCTEMax
rocyrapctB — ydacTHUKOB KonBeHnuu. MexaHusM MeEXIyHapOJHOIO Haa30pa,
ocymiectBisieMblii Komuterom MunucTpoB CoBera EBpombl, obecrieunBacT WHCTHUTY-
OUOHAJBHEIC TapaHTHU BBIIONHEHHS TOCYHAPCTBAMH CBOHMX OOS3aTENBCTB W
CHOCOOCTBYET TpaHCopManuu nocTtaHoBieHUH Cyna B KOHKPETHbIE H3MEHEHMS
HAIlMOHAIBHOTO 3aKOHOJATENbCTBA, AJMHHHUCTPATUBHON TPAKTUKH M CyAcOHOU
JeSITeTbHOCTH.

OxHuM U3 (PyHIZaMEHTANbHBIX MPUHUUNOB (YHKIHOHUPOBAHUS KOHBEHIIMOHHOM
CUCTEMBI ABJIACTCS IMPUHIIAII Cy6CI/I}Z[I/IapHOCTI/I. B cooTtBeTcTBUM C JaHHBIM IIPUHIAIIOM
OCHOBHASI OTBETCTBEHHOCTD 3a 00ECIEUCHNE U 3aINUTY IPaB YeIOBEKa BO3JIAraeTcs Ha
HAllMOHANBHBIE OpPraHbl TOCYJApCTBEHHOW BIACTH, BKIIOUAs 3aKOHOAATENIbHBIC,
WCTIOJIHUTENBHBIC U Cy/leOHbIe MHCTUTYTHL. EBpomneiickuii cyn mo mpaBaM 4YeloBeKa B
3TO CHCTEME BBINONHACT MPEUMYIISCTBEHHO HAA30PHYI0 (YHKIMIO, BMEIINBAsCh
JUIIb B TeX ClyyasX, KOrJa HalMOHAJIbHbIE MEXaHU3Mbl 3alllUThl OKa3bIBAIOTCA
Hed(p(heKTHBHBIMU OO HE O00ECIeUMBAIOT HAAJICIKAIIETO YPOBHS 3aIUTHI TPaB,
rapanTupoBaHHbIX KoHBeHmumed. D (HEeKTUBHOCTE HCIIONHEHHS MOCTaHoBIeHUH Cyna
HETIOCPEICTBCHHO CBs3aHA C (YHKIMOHHPOBAHHEM IaHHOTO IPHHIIHIA, MOCKOIBKY
UMEHHO HAllMOHANBHBIE OPraHbl BJIACTH WIPAKOT KIIOYEBYIO POJb B pealu3aluu
KOHBEHIIHOHHBIX CTaHJAPTOB B HAIMOHAIBHBIX IPABOBBIX cHcTeMax. Takum obpaszom,
KOHBCHI[MOHHAsI CHcTeMa (POpMHpPYET MHOTOYPOBHEBBI MEXaHHM3M 3allUTHl IPaB
YeJI0BeKa, B KOTOPOM MEXAYHAPOAHBIA CyJeOHBI KOHTPOIb [OMOJHSET, HO HE
MOAMCHACT HAllTUOHAJIBHBIC ITPABOBBIC MEXAaHU3MBI.

B mpaktuke Cyna maHHBI NPUHOUN TONYYWJT AallbHEWIEe Pa3BUTHE B psizie
JOKTPUHAIBHBIX MOAXO0J0B, HAIPABIECHHBIX Ha ONpeJelieHUe IMPEeENoB COOTHOIIEHHS
MEXIYHApOJIHOTO CyAeOHOTO KOHTPOJISI M aBTOHOMHH TOCYAApCTB IPHU pealu3aIiiu
nonoxenni KouseHun.

BMmecTe ¢ Tem mpemensl TaKOro yCMOTPEHHsSI HE SIBISFOTCS Oe3rpaHu4YHBIMH. X
00BEM 3aBHCHT OT XapakTepa 3allUI[aeMoro IpaBa, CTEINCHH CYIIECTBOBAHHS
€BPOIEICKOro KOHCEHCYycCa II0 COOTBETCTBYIOIIEMY BOIPOCY, a TaKXKe OT IPHUPOIbI
YCTaHOBJICHHOTO0 HapylleHus. B koHTekcTe ucronHeHus nocraHoBieHui Cyna 3To
03HAauYaeT, 4YTO TOCyJapCTBaM MpPEIOCTaBIsIeTcsl ompenenéHHas cBoOoxa BbIOOpa
KOHKPETHBIX CpEACTB pealu3allMd IIOCTAHOBJIEHHS — HallpUMep, IOCPEICTBOM
W3MEHEHUs 3aKOHO/IAaTEeIhCTBA, PeOPMHUPOBAHHS aIMHUHUCTPATUBHON MPAKTUKU JIHOO

% Cm.: Harris D., O’Boyle M., Bates E., Buckley C. Law of the European Convention on Human Rights.
4th ed. Oxford: Oxford University Press, 2018. P. 38—40.
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KOPPEKTHPOBKH cyje6Hol mnpakTuku’®. OfHako 5Ta cBO0GOJA KacaeTcsi MpeuMy-
IecTBEHHO (hOPMBI UCTIONHEHUS. Pe3ynbTaT HUCIONHEHHS HE MOXET OBITh MPEAMETOM
YCMOTpPEHUS: MPUHUMAaeMble MEpPbI JIOJKHBI OBITh 3(P(GEKTUBHBIMH M IMPHUBOIUTH K
pealbHOMY YCTPAaHEHMIO BBISIBIIEHHOI'O HApYyLIEHHs, a Takke K HNpeJOTBPALCHHIO
AQHAJIOTUYHBIX HAPYLIEHUN B OyAyIIeM.

B coBOKymHOCTH MPUHIMI CYyOCHIMAPHOCTH, JOKTPHUHA MPEICIIOB YCMOTPEHUS H
MEXaHW3M HaI30pa 3a HCIIONHCHWEM IOCTAHOBICHUH (HOPMHPYIOT 0cOO0yI0 MOAENb
B3auMoAeUCTBUS Mex 1y CyJJOM U HAlIMOHAJIbHBIMHU ITPaBOBBIMH CUCTEMAaMHU FOCY1apCTB
— yvactHukoB KoHBeHIMy. B 1aHHON MoJienn MexayHapOIHBINA CyneOHbIH KOHTPOJIb
COUETAETCs ¢ aKTUBHOM POJIbIO HALlMOHAJIBHBIX OPIaHOB BJIACTH B pealu3allii KOHBEH-
OUOHHBIX CTaHAAPTOB, YTO IMO3BOJIET 00ecmeynTh MX 3(P(EKTHBHOEC MPUMCHEHHE B
Pa3JIMYHBIX IPABOBBIX M HHCTUTYIIMOHAIBHBIX YCIOBHUSX.

B sTtoM KkoHTEekcTe ucHoONHEHWe MmocTaHoBieHWH Cyna MocTerneHHO (HOopMUpPYET
cBoeoOpasHblii nuanor mexay CyaoM U HalMOHAJIBHBIMU IPABOBBIMH CHCTEMaMH
rocymapcTs — yuacTHukos Komsennmu®’. B mpolecce Takoro B3amMoAeHCTBUS
MPaBOBbIC CTAaHJApPTHI, BbIpaOoTaHHBle CyaOM, WHTETPUPYIOTCS B HAI[MOHAJIbHBIC
MIPaBOBEIC TMOPSAKH MTOCPEICTBOM 3aKOHOAATENBHBIX pedopM, M3MEHEHUS CymeOHOM
MPAaKTHUKH ¥ COBEPILIEHCTBOBAHUS MEXaHMW3MOB 3alllUTHI MpaB 4eioBeka. [10m00HBIM
JUATIOT MEXIYy MEXIYyHapOJIHBIM CyJIOM U HAIlMOHAIBHBIMH OpraHaMH MPaBOCYAUS
SIBISICTCS B&KHBIM JJIEMCHTOM (YHKIMOHHPOBAHUS KOHBCHIMOHHON CHCTEMBI H
CIocoOCTBYET MOCTENEHHON rapMOHHM3allMM CTaHIApPTOB 3allMTHI MpaB YeElIOBEKa B
€BPOIEIICKOM IIPaBOBOM IIPOCTPAHCTBE.

B xoneuHoMm cuére MMeHHO Takoe B3aumojeiicreue mMexny CynoMm M HallMOHAJIb-
HBIMU TIPABOBBIMHU CHCTEMaMH 00CCIIEUHBAET MPAKTUIECKy0 3 dekTrnBHOCTE KOHBEH-
unu. Hcnomnenue mnocraHoBieHu Cyna BBICTYMaeT HE TOJBKO CpPEACTBOM
BOCCTAHOBJICHUS HApYILLIEHHBIX NIPaB B KOHKPETHBIX JejaX, HO U BaXKHBIM MEXaHU3MOM
pa3sBUTHS HANMOHAIBHBIX IPABOBBIX CHCTEM H YKpEIUICHHS OOIIEeBPOIEHCKHX
CTaHJAPTOB 3alLUTHI IPaB YeIOBeKa. AHAIN3 MEXaHU3Ma UCIIONHEHUS MTOKA3bIBAET, YTO
IopuadecKas Tpupoaa mocraHoBieHnit Cynma He orpaHHYMBaeTCS MX (HOpMaIbHOM
00s13aTETILHOM CHIIOH inter partes, a TMPOSIBIIETCS TAKKE B MX CIIOCOOHOCTH WHHIINU-
pOBaTh CTPYKTYPHBIE U3MEHEHUS B HALIMOHAJIBHBIX MPABOBBIX CUCTEMAX TOCYAapCTB —
yuacTHUKOB KonBeHuuu. Tem cambiM noctaHoBiieHHst EBporielickoro cyja rno npaBam
YeJloBeKa MPUOOPETAIOT 3HAUYEHHE HE TOJBKO aKTOB pa3pelIeHUs] MHIMBHIYAIBHBIX
CIIOPOB, HO U BAXKHOT'O MHCTpyMeHTa (pOopMUpOBaHUS OOIIEeBPONEHCKOro MpaBOBOIO
IIPOCTPAHCTBA 3aLUTHI IPaB YEI0BEKA.

B mpoBenéHHOM ucclieoOBaHMM  IIOKa3aHO, UTO IOpUAMYECKas HpUpoa
nocraHoBieHui EBponeiickoro cyna mo mpaBaMm 4esloBeKa HE MOXKET ObITh CBEJEHa
UCKIIIOYUTENIFHO K UX 0053aTEIbHON CHJIE ATl TOCYAAapCTBA-OTBETYNKA B KOHKPETHOM
nene. Xots popmanbHo moctaHoBieHus Cyna 007anaroT 003aTeNbHBIM XapaKTepOM
inter partes, nX pakTHIECKOE 3HAYCHUE 3HAYNTENBHO mupe. biaarogaps popmupoanuio
AaBTOPUTETHBIX CTaHAapTOB ToJKoBaHUA KouBeHuunm npaktuka Cyaa oxa3biBaeT
CHUCTEMHO€ BO3/IeliCTBHE Ha pa3BUTHE HALMOHAIbHbIX IIPABOBBIX CUCTEM I'OCYAAPCTB —
yuacTHUKOB KonBeHuuu. UYepe3 MexaHM3M HCIIOJHEHHS ITOCTAHOBJIEHHH IpaBOBbIE

% Cm.: Scozzari and Giunta v. Italy, Judgment of 13 July 2000.
37 Cm.: Cangado Trindade A.A. The Access of Individuals to International Justice. Oxford: Oxford
University Press, 2011. P. 45-52.
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nosurmu Cyna TpaHCOPMHPYIOTCS B KOHKPETHBIE 3aKOHOJAATENbHBIEC, aJAMHHHC-
TpaTUBHbIE U CyAcOHbIC H3MCHEHMs, HANpPaBICHHbIE HAa YCTPAHCHMUE BBISBICHHBIX
HapyIlIeHni U IpefoTBpalleHue UX MoBTOopeHus. B pesynbrate nocranosneHus Cyna
BBICTYIAIOT HE TOJILKO HHCTPYMEHTOM MHJUBHyalbHOU 3aIlUTHI IPaB 3asBUTENEH, HO
U BAOXHBIM MEXaHU3MOM HHCTUTYLMOHAIBHOTO pPa3BUTUS HAIMOHAJBHBIX IIPABO-
MOPSIIKOB.

OnHOBpPEMEHHO aHAJIN3 MEXAHW3Ma HUCIOJIHEHHsI TIOCTAHOBICHUH MOKAa3bIBAET, YTO
3¢ PEKTUBHOCTh KOHBEHIMOHHOI CHUCTEMBI BO MHOTOM OIpEIeNseTcs B3auMOAEHC-
TBUEM MexAy EBpomneickuMm cyloM U HAalMOHAJIbHBIMH OpraHaMu IOCYAAapCTBEHHOM
Bractu. IlpuHImn cyGcuamapHOCTH, NOKTPHHA MPENENOB YCMOTPEHHS M CHCTeMa
MEK/TyHapOJJHOTO Haa30pa co CTOpoHBI KommTera MHHHCTPOB (HOPMHPYIOT 0COOYIO
MOJIENb pacTipe/ie]ICHNs] OTBETCTBEHHOCTH 3a o0ecIieueHne Ipas uesoeka B Eppone. B
paMKax 3TOW MOJEITH MEXIYHApOJHBIH CyJaeOHBI KOHTPOIb COYETACTCS C AaKTHBHOM
POJIbIO HAlIMOHAJBHBIX MPABOBBIX CUCTEM B Pealn3allii KOHBEHIIUOHHBIX CTAHJAPTOB.
INopobHast cuctemMa B3aUMOJEIHCTBUSI CIIOCOOCTBYET (DOPMHUPOBAHHUIO YCTOWYHUBOIO
00I11eeBPONEHCKOT0 MPABOBOIO IPOCTPAHCTBA 3AIIUTHI IIPaB YEIOBEKa, B KOTOPOM
npakTHKa EBpormeiickoro cyna mo mpaBaM 4YenoBeKa BBICTYHAeT BaXXHBIM (DaKTOPOM
MOCTENEHHOI TapMOHU3AIMM IPABOBBIX CTAaHJAPTOB M YKPEIUIEHUS IPUHLUIA
BCPXOBCHCTBA IIpaBa B rocyaapCcTBax — y4aCTHHUKaAX KOHBGHHI/II/I.

Tem cambIM AesiTenbHOCTH EBporeiickoro cyna mo mpaBaM 4eloBEeKa BBIXOAWT 32
paMKM pa3pelleHus] WHAMBUAYaNbHBIX >Kalo0 M mpuoOperaeT Oonee LIMPOKOE
CHCTEMHOE 3HaYeHHUE, CIIOCOOCTBYS ()OPMHUPOBAHUIO YCTOWIMBOTO OOIIEEBPOIECHCKOTO
MIPaBOBOIO IMOPsAKA, OCHOBAHHOIO Ha €IWHBIX CTAHAAPTAX 3ALUTHI IPaB 4eJIOBEKa U
MPUHIIMIIE BEPXOBEHCTBA NIpaBa.

USGOUL LULSUTBUNL - Uwippnt ppunmiiiphlph Eypnuyulub punmupmuiih Jahnhiph
hpuupubnulpul phngpp b pmubg junnupdn wpwid iwhunnlnipniGbkpp — Znn]w-
5p Whpyws £ Uwpnme hpwynibptbnh tYpnyuwljwt punwpwih (UPEY) Jdhnubph h-
pujupwbwlut punypht b dupgnt hpuynitpbbph yuwonywiunipjut Ynugkughn
huwdwljupgh oppwbmjutipnid ppug junupdwt wpwbdtwhwwnlnipniubkph 4tp-
nwsnipjuip: UPEY Jdhnubtpp mublh Epuljh hpwdwpwiwlwt punyp. dh hnqdbg‘
npuip wupwwnhp kb inter partes yuwwujuwng yhwnnipjut hwdwp, hul dniu §nn-
Uhg dbunpnid ko Uwpnnt hpumapubph bdpnyuwlwi §nigighugh dkliupuiniwi
htnhtwuwynp  swihwbhputp ponp  dwubwlhg whunipniubtiph hwdwp  (res
interpretata): Znnjuénid ntunidtwuhpynud tu UPEY J&hnubph hpujutugdw hhd-
twlwb tnutwlubkpp wqquyhtt ppujujut hwdwlwupgipnud, tkpunjuw] junwupdu
whwwnwlub b pinhwunip dhongubpp, htyybu twb nputg junwupdwt dhpwqquyht
Jtpwhulnnmipjutt dkjumthqup, npu hpujubwgynid t Gypnywgh junphpnh twpaw-
puptbph Ynuhnth Ynnuhg: Gopuljugnipniu £ wpymd UPBEY wpwlnhlub buljwb
wqnlgnipinit nith wqquyhtt ppwdulut hwdwlwpgbph qupqugdwt ypu b tyuu-
unud £ dwpnnt hpwynitpubph yuonuywinipjut hwdwbypnyuljut swhwhoubph
Aluynpuwtp:

Pwiwh punkp - Jwppn: ppurniiipbbph Eypnywlul punnupwl, UPE? Jahnhkph
ppwjupwlimluil pinyp, UPE? Jdhnbbph Junnupdwi dhowgquyhl JEpuhulngnie-
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jnil, Gypnwuyh junphpph bwpnupupbbph fndpnk, UPEY Jdpnbbph Junwpdwl wi-
huwmnwlwl b phphwbnip pinyph dhongilp, Uwpnnt ppun/niipbbph Eypnwwlul [ni-
Ykighw, GEanuih gnpdShp» nnlunphi

STEPAN KARTASHYAN - Legal Nature of Judgments of the European Court of Human
Rights and Specifics of Their Implementation. — This article analyzes the legal nature of
judgments of the European Court of Human Rights and the specifics of their execution within the
conventional human rights system. It demonstrates that judgments of the ECHR have a dual legal
nature: on the one hand, they are binding inter partes for the respondent state, while on the other,
they form authoritative standards of interpretation of the European Convention on Human Rights
for all member states (res interpretata). The article examines the main forms of implementation of
ECHR judgments in national legal systems, including individual and general measures of
execution, as well as the mechanism of international supervision of their execution, carried out by
the Committee of Ministers of the Council of Europe. It concludes that the ECHR's practice has a
significant impact on the development of national legal systems and contributes to the formation
of pan-European standards for the protection of human rights.

Key words: European Court of Human Rights, legal nature of ECtHR judgments, international
supervision of the execution of ECtHR judgments, Committee of Ministers of the Council of
Europe, individual and general measures of execution of ECtHR judgments, European
Convention on Human Rights, "living instrument" doctrine.
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YUreL UUPrsuLy
Eplwbp whnwlwh hwdwyuwpub

znnuish byuwunwli k 4Epnist) hwigugnpdnipjui puguwhuwyniwb tyunwynyg h-
pujubugynny oykpwwnhy-htwnwjiniqulijut gnpéniubmpjut wpnniuputnh oguiw-
gopsdwl juinhpp 22 pphwlwi puunwjupnipniinid: Opktunpuljut jupquiyn-
powdubpt wytiyghuhtt B, np hwdwh hisybu puywlut dwpdhuubph nt punwiw-
qnipjul, wjtytu b punwpwih Ynnuhg muppbp YEpy B dbftwpwgnud:

Iunupp 22 pphwljut nunwyupnipjui opktugpph 96-pn hnnwsh 3-py dwuh b «O-
whpwwnhy-hbnwjuniqujui gnpéniubtnipjut dwuht» opkph 4-py hnpjwsh dhol
wnljw npnowljh hwjuwunipjut dwuht k:

U.]uhhph‘ hnnuwénid tyuwnwly E npdly) thpuyugubint wjtyhuh jpunhp, npt wpw-
ouigh] Lt jud Jupny E wpwowbwy hpwduihpur ypulunhfuynid: Uju wpnidny
ptdwb twb wpphwlwt k, pwtth np owpunpynn dninkgnidubpp upnn bu hbnwppp-
poipinih tkpuyugut) htswybu ntuwbinnutph, wytybu £ hwunwpwutph, ppudu-
wuwh dwpdhuttiph wohiwwnwhgutph b puunwynputph opowtnud:

Puittwh puntp - owkpunpy-hEnwpmiqului dhongunnid, wuwgnygh paiyjuunpk-
Jhnipnil, whpniyjunpkih wwwgnyg, hwigugnpénipyul puguhuynnid

‘Ukpwénipjni

Znipjusnid puttwpldwh wnwplw E npunpdt) wyt hwpgp, ph wpnynp 22 pptw-
jwt quinwyupnipjut opkugpph 96-pn hnpdush 3-pn dwuny vwhdwudws
wpunwyupnipuwht poyjunpbih hwuuwnwpnebpp ponp ghyptpnud jupnn Eu
oquuqnnéy k] hwhgugnpénipjut pruguwhuwyndwt hwdwnp:

"Yupkh Udhpjut - hpwjwughunipjub phjuwsnt, N2 whnnipyut b hpuynitph wkunipyub n
wuwndnipjud wdphnth nngktwn, 22 Jipupthy hwjulnoniyghnt nunwpwih punwynp
Kapen AMupsaH — KaHIMJAT IOPUIMIECKIX HAyK, ZOLEHT KadeApsl TeOPUM U MCTOPUU TOCYZapCTBa U
mpasa ET'Y, cyzps AneUMiuoHHOrO aHTUKOPPYNIIMOHHOTO cyAa PA
Karen Amiryan — Candidate of Legal Sciences, Associate Professor at YSU Chair of Theory and History
of State and Law, Judge of the Appellate Anti-Corruption Court of the RA
E}. thnuwn' amiryankaren@gmail.com ORCID ID: https://orcid.org/0000-0003-2929-7429
Uniugy £ 18.02.2026

g No Qpuwjunuyby k 28.04.2026
This work is licensed under a Creative Commons Attribution-NonCom- Zunnunnyly £ 02.06.2026
mercial 4.0 International License. © The Author(s) 2026



Lplwlwh punnujupnipinil 83

Unyb wpjuwnuiiph tyyunwljtt £ wupqupwik) bbpluyugus hupgp b wyy
Swlwuywphny npnowljh msnidbp wowewpljl tywunbynt dhuubwlub h-
puuljhpur ypwlunhlwjh dbwdnpdwbp:

Zknwgnunujubh yuu

«Outipunhy-hknwpniquijui gnpéniibnipjut dwuht» opkuph! 4-pn hnny-
Judp pyuplnid E oyykpunhy-hknwiniqulijut gnpéniubnipjub byuwnwljuk-
nn, npnug owippnid, h phyu wyjh, togwsd k twl hwugugnpénipniuutph fub-
hunidp: Ujuygbu, wyn hnngwsh 1-ht dwuh 1-ht fEnnwd wpgws k, np oyykpunhy-
htwnwjuniqujut gnpéniubnipjult tyuwnwlutpt o hwtgugnpdnipinitubph
huyunbwptpnudp, puguhwjnnudp, juitunidp b puthwinidp: Zwbigugnpsénie-
jut pugwhuynnmup npybu owkpuwnpy-hknwinqujut gnpémubknipyub
tyuwwnwly, updws k 4-prp hnnwsh wyny dwuh wy) Yenbkpnd bu:

Uhwdwdwbwl, wpgkt 22 pphuljut qunwdupnipjut optiugpph 96-pg
hnnjwsh 3-py dwuh hwdwdwyh? pphwlub Jupnyph opowtwlikphg pnipu
hpwljwiwgyus owkpwwnhy-hbnnwpuniquju gnpéniibmipjut wpyniupny
nuunwpuih poyjnynipjudp unugjus mkuwgpmipniuttpn, mbuwdwyiug-
npoipjniutbpp, dwjtwgpnipnibtbpp b wy) opjijnhy hwunwpnptpp jupny ku
Swhwsyl] wpnuwjupnipughtt hwuunnwpninpe b Ygyt) Jupnyph Wynipkpht
dhwyt wyt ghwypnud, tpp hwdwywnwupwt dhgngupnid hpwlwbwgyt) k&
Eupwunpu) hwbgugnpdnipjniip Jubjubint, jpwthwibnt jud Gupwunpug
hwtguip junwpws wudhtt hwigwph juwnwpdwt ywwhhb jud gputhg wb-
Uhowwyku htinn puguhwjnbint byuwnwlny:

Eptunuunuyjupulut wju jupguynpnidp, hnjujuwyuygus 1huknyg «O-
whpunhy-hknwniquijut  gnpénittnipjutt dwuht» opkuph Ytpnbgyuyg
npnyph hbn, tyuunuy E htnwyiunnid hunwl] vwhdwt, ph pphuljut Ju-
nnyphg nnipy, uwjuj punnwpubth payjnynipjudp hpujubwugywus oybpw-
wnhy-htnwjuniquljui gnpéniuknipjut wpyniupttpt hs Swwiny b np nhw-
phpnud Jupnn kb dninp gnpst) pphwljut Jupnype: Ujuhlipt' opkiunpnipjntup
uwhdwinid E wyjtt wuwydwbbbpp, npnug nhypmid dhwyt pphwljub Jupnyph
opowiwajutiphg nnipu hpwjwiuwgdws owykpwwnhy-htnwpuniqujut gnpéni-
ubnipjul wpyniipny b guunwpuih poyjnynipjudp vnnugyus mkuwgnpnipe-
jnitubpp, mbuwdwjtwgpnipnibubpp, dwjtwgqpmipinibibpp b wyp opykljnpy
thwunwpnphpp npybu wpnuywupnipuht huunupnebp, jupnn ki oguw-
gnpdyt) pphwljut qupnypnud: Fpwtghg kb wjbt wuydwip, np oykpwinhy-
htwnwjuniqujuit gnpéniubnipjut hpwljwbwgnudp ywhwnp £ htnwyunws thth

! Sku «Owkpunpy-hknwuniquljui gnpémikmpjut twuhbs 22 opklipp pugnitnfws 2007 p.
hnlubtdptph 22-pht:
2 Sk'u 22 pphwlut nuunw]upm pyub opkiughppp phgniinfws 2021 plwlwih hmihup 30-hi:
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hhwnlywy tyunwljubphg dilp Jwbutk), pwhwil) Gipugpu hwbgugnp-
Snipiniup jud kupwnpu) hwigwip juwnwpws wtdhtt hwiguuph Juwnwnp-
dwtt yuwhh jud npuithg wtdhpwuybu htwnn puguhwynty:

Ujuntn wpwowgnn hhdbwlwt hwpgunpnidu wyt k, ph wpynp 22 pptw-
jut guinwyupnipjut optktugpph 96-pn hnndush 3-pn vwuny vwhdwbdws
wpunwyupnipwjhtt poyjunpkih hwunwpnpipp jupnn b oguuwgnpéyby
hwgugnpénipjut puguhuwyndwt hwdwn:

vunghpt wyt k, np 22 pphujut gunwdupnipyut optiugpph bt «Owtipw-
wnhy-htnwjuniquju gnpénitiknipjutt dwuhb» opkuph 4-pn hnpwsh dholt
wnlw £ hwjuunipnii: Ujuy bu, hwigugnpénipjut puguhuwjndwt mkuwl-
niihg «Owbpuwnhy-htunwuniquljut gnpéniubknipjut dwupb» opkuph 4-pn
hnnpJwénid npyjtiu byl todws k hkig hwigugnpénipyut puguhwynnt-
up, dhtgntn 22 pphuljut nunwjupnipjut opkiugpph 96-py hnndwsh 3-py
dwup npyhu tyunuly wond E ny ph hwbhigugnpénipjut puguhwjnnidp, wy
Eupwnpju) hwiguip juunwpws wtdht hwigwiph juwnwpdwi yuhht jud
npuithg wtdhpwwbu htwnnn puguhwjnbip: Lptununujupului yju) junp-
quynpnidt wljuhwjnnptt wykh ubn opowtiwy L ubkpwnnud, put «Owykpw-
wnhy-htnwpniquijwt  gnpénitbmipjutt dwuht» opkupny twhiwwnbuyws
tywwnwlp, hst hpwjuwlhpure ypulnhumnd jupnn £ nwpudbjuupub-
dwt jnunhpubp wnwewghty:

Uju hwipgh kpwpbpjuy dbp dnnbgnidu wyt £, np hpundwi k Gupulw 22
pptuwut nuinwyupnipjut opkiugppny twpiwnbudws jupquynpnidp, nph
wuwpuwqund pphwju Jupnyph opowtwluknhg nnipu hpwjwbhwgyusd ougt-
puunhy-hbnwpuniqujut gnpéniubnipjut wpnyniipny nuunwpwih poyn-
Ynipjudp unnugjus nbkuwgpnipniutibpp, mbuwdwjtwgpnipnibtpp, dwy-
twgnpnipiniukpp b wy opijnhy hwunwpnptpp jupnn b wbwsyb] wp-
nwyupnipuwhll hwunwpninp b Ygybp qupnyph ynipbiphtt dhugt wyt nhiy-
pnd, pp hwdwwwinwupiwt vhgngunnidt hpujwbwgyby b tupunpu) hwt-
guip juwnwpwé wudht hwigwiph junwupdwt ywwhht jud npuithg widh-
ownybu htwnn puguhwjnknt tyunwlny: Ujuhtipl hwbgugnpénipjub pu-
guwhwjndwt wyw) tplnt hpwyh&wlutphg pugh, djniu pojnp ghypbtpnud, Epp
oykpwwnhy-hknwiniquijut tojw) gnpéniubnipjut wpyniupnd mknh k nt-
ubunid hwtigugnpénipjut puguhwjnnid, wwyw npuw wpyniupnid unugdus
thwunwpnpbpp skt jupnn fwbwy]l) wpnuupnipught, Ygut) Jupngph
Wniptpht b npybu hbnbwp skt Jupnn npgb] wmidhtt wnwownpus dbnun-
nuuph hwunwwndwi hhupnud:

Llwt dkjtwpwbnipniup twp punid £ «unpdwnhy hpuguwluwb wntph

dwuh» opkuph® 40-py hngduwsh 1-ht dwuh 3-py Yhnhg npybu hpudulub

3 Sk u «Lnpuwinhy] hpwywlwi wlnbph dwuhbs 22 opkipp plgniin]ws 2018 p. dwpunh 21-hb:
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Ynihqhugh hwnpuwhwplub Yhpunkh gpoype, pun nph wnpdwnhy hpudw-
Jwt wlhwnbkph unpdtph dholi Ynjhqghwkph nhwpnid pun hkppulwinipjut
Yhpwoynud B hkwnljw) jutnubbpp, pug npnud, jpipupwisnip hwenprn Juun-
up Yhpwndmd t, bpk Yhpwnkih sk twjunpy jubnp' . . . wydbjh o ndh b
Uinws inpdwwnpy hpuujui wljnh tnpdkpp: 22 pphujuwb punujupnipjut
opklugnpph tojwy npnypt wykih nwy k pugniigly b dnk nudh dbke, putt «Ougk-
puunhy-hbnwpmqulijut gnpénitbtnipjub Ywuh» opkuph puwpyynn Yup-
qunpnudp, hEnbwpwp jhpundwi E upulju 22 ppiuljut punwjupnipyut
opkliugpph 96-pn hnnquwsh 3-p dwup:

Bpypnpn 22 pphwljwi punu]upnipyub opkiugpph 1-htt hnypwsh hudw-
dugll Zwjwunwith Zubpuybnntpyul wwpuspmy pplwljwi Jupnypep Jup-
quynpyniud E Uwhdwbwnpnipjudp, Zujuunwih Zwbpuybnnipjut dhowg-
quyhtt uydwbwgpkpny, «Zwjuunwith Zubpuybinnmpjub punulut opkuu-
ghpp» vwhdwbwnpuljut opkupny b uny opkiugppny:

Lptwljut Jupnyph opowtiwlittinhg nnipu hpujutwgyws oybpunhy-hk-
nwjuniqujut gnpéniubnipjutt wpniupny puunwputh poyuynipjudp
utnnugus nbuwgpmipnibubpp, wbhuwdwjbiwgpnipniutbpp, dwjtwgpnip-
iuubpp b wy opikjnhy thwuwnwpnelpp wpnnwdupnipuwjhtt huunwpniype
Swbwsknt, Jupnyph Wniphpht Yghnt htn juydws hwpwpbpnipniuubpp
Jupquynpynud ko dhuyb 22 pphujub punwdupnipjut opttugppny, wyn
pynud’ 22 pphwljwt nunu]upmpjwb opkiugpph 96-pn hnndwsh 3-pry dwund,
htunbwpwp wyt tkpunynid £ hkug 22 ppEuljut nunudupnipjut opkiugpph
b ny pt «Oykpwnhy-hknwpniqulijut gnpéniubnipjut Ywuht» opkuph Yunp-
quynpuwb wnwpluyh dke, ntunh wju hhdtwynpdwdp bu whwnp L jhpundwb
Eupwlw 1huh 22 ppiwwt nunwupnipju opkiughppp b gpw 96-pn hnn-
Jush 3-py dwun] twpunbu]uws hwigugnpsmpjul puguhwpntub tuu-
wnuwlh hwdwp vwhdwudws ukn oppwtwlyp:

Bqpuljugmpnii

Znnjudnid uunwpyus Ybpnisnipjut wpnniupnid tqpuhwgly Eup, np
2Z pphwjut puunwyupnipjub opkiugpph 96-pn hnpyJwsh 3-py dwuny uwh-
dwtdws Jupquynpnidt wykh ukn oppwtiwy | ubpunnid, put «Oukpunhy-—
htnwhiniquljut gnpéniubnipjut dwuh» opkupny twhiwnbudws tywnw-
Up, pt hpwdwihpwe wypwynhfund Jupnp b uwpudbijiuputidut
haunhpubp wnwewguby, hull wyny hwpgh onipg Ukp uninbkgnidt wyt k, np Yhpwun-
dwl k Gupwlu 22 ppwljuwt qunuwjupnipjut opkiugppny twhiwnbudws
Jupquynpnudp:
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KAPEH AMMWUPSAH - Ilpoonema ucnonv3oeanus pe3yibmamog OnepamugHo-paseedbl-
6amebHOIl 0eamelbHOCHU, NPOGOOUMOI 8 UeIAX GbIAGNCHUA NPECMYNIEHUI 6 Y20/106HOM
npoyecce PA. — llenp ctatbu — aHanu3 BOINpPOCA HCIOIb30BAHUS PE3yJbTATOB ONEPATHBHO-
CJICACTBCHHBIX MGpOHpMﬂTMﬁ, MPOBOAUMBIX C LEJIBIO PACKPBITHS NPECTYIIJICHUS, B YT'OJJOBHOM
cynonpousBoacTBe PecnyOnukn ApMeHus. 3aKOHOZATEIbHbIE HOPMBI TaKOBBI, YTO YacTO Kak
CIICICTBEHHBIC OpPraHbl U IPOKypaTypa, Tak M CyJI HHTCPIPETUPYIOT UX MTO-Pa3HOMY.

Peub u1€T 0 HEKOTOPOM IPOTUBOPEUUH MEKAY YaCThIO 3 cTaThl 96 YT0JI0BHO-IPOLIECCYAIIBHOTO
komekca PecnyOnmuku Apmenuss u cratheii 4 3akoHa «OO onepaTUBHO-CIIEICTBEHHOM
JIEATENBHOCTH.

WHpIMH cioBaMu, LeNb CTaTbd — MPEACTaBUTH NPOOJIEMy, KOTOpask BO3HUKJIA WA MOXKET
BO3HUKHYTh B FOPUIUYECKOM NIPaKTUKE. B 3TOM OTHOIIEHNN CTaThs TAKXKE aKTyaJIbHA, TOCKOJIBKY
[IPEJCTaBICHHbIE TOAXOABl MOTYT MPEICTABIATh HMHTEPEC JUId CTYAEHTOB, IOPHCTOB,
COTPYIHUKOB IIPABOOXPAHUTENBHBIX OPraHOB U CyJEH.

KnrodeBble Cl10Ba: onepamusHo-po3biCKHOE MepOonpusmue, 00nyCmuMoCms 0OKA3AMeIbCms,
Hedonycmumble 00KA3amensCmed, packpulmue npecnynieHus

KAREN AMIRYAN — The Problem of Using the Results of Operational-Intelligent Activities
Carried Out for the Purpose of Detecting Crime in the Criminal Judiciary of the RA. — The
purpose of the article is to analyze the issue of using the results of operational-investigative
activities carried out for the purpose of revealing a crime in the criminal proceedings of the
Republic of Armenia. The legal norms are such that often both the investigating authorities and
the prosecutor's office, as well as the court interpret them in different ways.

This refers to a certain contradiction between Part 3 of Article 96 of the Criminal Procedure Code
of the Republic of Armenia and Article 4 of the Law “On Operative-Investigative Activities”.

In other words, the article aims to present a problem that has arisen or may arise in legal practice.
In this regard, the article is also relevant, since the approaches presented may be of interest to
students, lawyers, law enforcement officers, and judges.

Key words: operational search activity, admissibility of evidence, inadmissible evidence,
detection of a crime
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Key words: military Al; lethal autonomous weapon systems (LAWS), autonomous weapon
systems (AWS), algorithmic warfare; international humanitarian law (IHL); meaningful human
control; cyber operations; decision support; autonomy

1. Introduction

Over the past decade, debates about artificial intelligence in warfare have been
dominated by concerns over “lethal autonomous weapon systems” (LAWS) and the
specter of so-called “killer robots.”! Legal, ethical, and policy discussions—particularly
those conducted under the framework of the Convention on Certain Conventional
Weapons (CCW)—have often centered on whether, and under what conditions,
machines may be permitted to select and engage targets without direct human
intervention.? This focus has played an important agenda-setting role, foregrounding
issues of human control, accountability, and compliance with international humanitarian
law (IHL).> At the same time, it has tended to narrow the analytical lens through which
military uses of Al are understood. Contemporary military Al capabilities extend far
beyond fully autonomous weapon systems. Today, algorithmic and machine-learning
systems are deployed across the defense lifecycle, including intelligence, surveillance,
and reconnaissance (ISR); command-and-control decision support; logistics and
sustainment; cyber and information operations; training and simulation; and force
protection.* Many of these systems are non-lethal and non-kinetic at the point of use.
Yet, they may shape targeting decisions, escalation dynamics, and humanitarian
outcomes in ways that are legally and ethically consequential.’ As a result, an exclusive
or near-exclusive focus on LAWS risks obscuring the broader transformation of military
practice driven by Al-enabled systems.

This article argues that debates about “military AI” require a more precise and
functionally grounded conceptual vocabulary than that provided by the dominant LAWS
framing. Rather than treating autonomy as a monolithic or binary property or treating

! See Peter Asaro, On Banning Autonomous Weapon Systems: Human Rights, Automation, and the
Dehumanization of Lethal Decision-Making, 94 Int’l Rev. Red Cross 687 (2012); Rebecca Crootof, The
Killer Robots Are Here: Legal and Policy Implications, 36 Cardozo L. Rev. 1837 (2014).

2 See Convention on Certain Conventional Weapons (CCW), Group of Governmental Experts on
Emerging Technologies in the Area of Lethal Autonomous Weapons Systems, Final Report, U.N. Doc.
CCW/GGE.1/2019/3 (Sept. 25, 2019).

3 See Jack M. Beard, Autonomous Weapons and Human Responsibilities, 45 Geo. J. Int’l L. 617 (2014);
Ingvild Bode, Practice-Based and Public-Deliberative Normativity: Retaining Human Control over the
Use of Force, 29 Eur. J. Int’l Rel. 753 (2023); Mariarosaria Taddeo et al., Ethical Principles for Artificial
Intelligence in National Defence, 34 Phil. & Tech. 439 (2021).

4 See Ingvild Bode & Tom F. A. Watts, Algorithmic Warfare: Taking Stock of a Research Programme, 37
Global Soc’y 1 (2023); Mariarosaria Taddeo, The Ethics of Artificial Intelligence in Defence (Oxford Univ.
Press 2024); Shawn Wasilow & Jason Thorpe, Artificial Intelligence, Robotics, Ethics, and the Military:
A Canadian Perspective, 40 A1 Mag. 47 (2019); Jeroen G. W. C. Schraagen, Responsible Use of Al in
Military Systems: Prospects and Challenges, Ergonomics (2023).

> See Mariarosaria Taddeo & Luciano Floridi, Regulate Artificial Intelligence to Avert Cyber Arms Race,
556 Nature 296 (2018); Forrest E. Morgan et al., Military Applications of Artificial Intelligence: Ethical
Concerns in an Uncertain World (RAND Corp. 2020); William N. Caballero & Phillip R. Jenkins, On
Large Language Models in National Security Applications, Stat (2024).
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military Al as synonymous with autonomous weapons, the article advances a functional
analytical framework that aligns legal and ethical analysis with how contemporary
military organizations actually design, deploy, and govern Al-enabled capabilities.® The
article makes three main contributions.

First, it situates current debates within a longer historical trajectory of military
automation, showing that delegated control over guidance, targeting, and engagement
functions long predates contemporary Al and machine learning. From Cold War—era
cruise missiles and remotely piloted aircraft to naval close-in weapon systems, militaries
have relied on systems that execute critical functions once activated, under predefined
constraints.” Understanding this lineage is essential for avoiding inflated or misleading
claims about the novelty of autonomy in warfare. Second, the article traces how the
LAWS debate emerged from civil society advocacy and multilateral arms control
processes, and how academic and strategic discourse has since expanded toward broader
conceptions of “military AI” and “algorithmic warfare.”® It shows that recent doctrinal
documents and scholarly work increasingly treat Al as a cross-cutting enabler across
kinetic and non-kinetic domains—rather than as a feature of weapons alone—
encompassing ISR, decision support, logistics, cyber operations, and information
activities.” Third, drawing on this literature, the article presents a functional framework
for analyzing military Al It organizes military Al according to three analytically distinct
dimensions: (i) purpose of use, (ii) type of effects, and (iii) role in the decision chain,
assessed alongside applicable modalities of human control.'® Within this framework, the
article adopts and operationalizes working definitions of autonomous weapon systems
(AWS) and lethal autonomous weapon systems (LAWS) from the literature to clarify
their relationship to broader categories of military Al, while remaining sensitive to

¢ See Alan L. Schuller, Ar the Crossroads of Control: The Intersection of Artificial Intelligence in
Autonomous Weapon Systems with International Humanitarian Law, 95 Int’l L. Stud. 437 (2019); Marc
C. Canellas & Rachel A. Haga, Toward Meaningful Human Control of Autonomous Weapons Systems
Through Function Allocation, in 2015 IEEE Int’l Symp. on Tech. & Soc’y (ISTAS) 1 (2015); Mariarosaria
Taddeo & Alexander Blanchard, A Comparative Analysis of the Definitions of Autonomous Weapons
Systems, 28 Sci. & Eng’g Ethics 10 (2022).

7 See Kenneth Anderson & Matthew C. Waxman, Law and Ethics for Autonomous Weapon Systems:
Why a Ban Won't Work and How the Laws of War Can (2013); Michael W. Meier, Lethal Autonomous
Weapons Systems, in Complex Battlespaces (Christopher M. Ford & Winston S. Williams eds., 2018);
Marco Sassoli, Autonomous Weapons and International Humanitarian Law: Advantages, Open Technical
Questions and Legal Issues to Be Clarified, 90 Int’l L. Stud. 308 (2014); Tim McFarland, Autonomous
Weapon Systems and the Law of Armed Conflict (Cambridge Univ. Press 2020).

8 See Asaro, supra note 1; Noel Sharkey, The Evitability of Autonomous Robot Warfare, 94 Int’l Rev. Red
Cross 787 (2012); Crootof, supra note 1; CCW GGE Final Report, supra note 2.

° See Bode & Watts, supra note 4; Ingvild Bode et al., Prospects for the Global Governance of Autonomous
Weapons: Comparing Chinese, Russian, and U.S. Practices, Ethics & Info. Tech. (2023); Taddeo, Ethics
of Artificial Intelligence in Defence, supra note 4; NATO, NATO Artificial Intelligence Strategy (Oct. 22,
2021); Brian Haney, Applied Artificial Intelligence in Modern Warfare and National Security Policy
(2019).

10 See Schuller, supra note 6; Taddeo & Blanchard, supra note 6; S. Kate Devitt, Normative Epistemology
for Lethal Autonomous Weapons Systems, in Lethal Autonomous Weapons: Re-Examining the Law and
Ethics of Robotic Warfare (Oxford Univ. Press 2020).
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variations in human control and the delegation of decision-making authority across
different roles in the decision chain and operational contexts.'!

Following the Introduction, the article traces, in Section 2, the historical evolution of
military automation and the emergence of autonomy as a policy-relevant concept.
Section 3 examines the rise of the LAWS debate in civil society advocacy and
multilateral governance forums. Section 4 situates LAWS within the broader shift toward
military Al and algorithmic warfare. Section 5 introduces the functional framework and
elaborates on its three axes. The conclusion argues that legal, ethical, and policy debates
will be more coherent and effective if they move beyond contested labels and instead
focus on functions, effects, and control modalities across the full spectrum of military
Al

The article does not purport to provide a comprehensive legality assessment of every
category of military Al under international humanitarian law or international human
rights law. Nor does it argue that any particular class of systems is per se lawful or
unlawful. Instead, its aim is conceptual and structural: to develop a vocabulary and
analytical framework that makes such legality assessments more tractable, comparable,
and operationally meaningful. Questions of ultimate legality are therefore treated as
context-dependent and system-specific, to be assessed through established mechanisms
such as Article 36 weapons reviews, rules of engagement, and responsibility and
accountability doctrines, with the framework proposed here serving as an organizing tool
rather than a substitute for substantive legal analysis.!?

Although this article advances a conceptual framework, it is grounded in—and
intended to be usable within—existing legal and institutional architectures. Its analysis
is anchored in primary sources, including Article 36 of Additional Protocol I, which
requires States Parties to determine, in the study, development, acquisition, or adoption
of a new weapon, means, or method of warfare, whether its employment would be
prohibited under international law;'® the U.S. Department of Defense Directive 3000.09,
which defines “autonomous” and “semi-autonomous” weapon systems by reference to
functions they may perform “once activated” and sets policy conditions for their

11 See Taddeo & Blanchard, supra note 6 (proposing a value-neutral comparative definition of autonomous
weapon systems structured around autonomy, adaptivity, human control, and purpose of use); Crootof,
supra note 1 (advancing a functional definition of autonomous weapon systems grounded in the law of
armed conflict).

12 See generally Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts (Protocol I) art. 36, June 8, 1977, 1125 U.N.T.S. 3
[hereinafter Additional Protocol I] (obligating States Parties to review new weapons, means, and methods
of warfare); U.S. Dep’t of Def.,, Dir. 3000.09, Autonomy in Weapon Systems (Nov. 21, 2012)
(incorporating Change 2, May 8, 2017) (establishing policy and review requirements for autonomous and
semi-autonomous weapon systems); Jack M. Beard, Autonomous Weapons and Human Responsibilities,
45 Geo. J. Int’l L. 617 (2014) (analyzing responsibility and accountability concerns raised by autonomous
weapon systems).

13 See Additional Protocol I, supra note 12, art. 36 (“In the study, development, acquisition or adoption
of a new weapon, means or method of warfare, a High Contracting Party is under an obligation to
determine whether its employment would, in some or all circumstances, be prohibited by this Protocol
or by any other rule of international law applicable to the High Contracting Party.”).
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development and use;'* the mandate and reports of the CCW Group of Governmental
Experts on LAWS, which frame multilateral debate around human responsibility,
human-machine interaction, and IHL compliance;'®> the ICRC’s articulation of
autonomy in the “critical functions” of weapons, linking technological design directly to
the principles of distinction, proportionality, and precautions in attack;'® and NATO’s
Artificial Intelligence Strategy, which treats Al as a cross-cutting enabler across Alliance
activities rather than a weapons-only concern.!” These sources collectively reflect how
states and institutions already conceptualize, govern, and review Al-enabled military
capabilities, and they provide the normative and institutional baseline against which the
framework proposed here is intended to operate.

2. From “unmanned” and “automatic” to “autonomous weapon systems.”

Early technical and doctrinal discussions about technology in warfare typically
revolved around ‘unmanned’ (remotely piloted) and ‘automatic’ (rule-governed)
systems, long before ‘autonomy’ became associated with contemporary artificial
intelligence and machine learning.'® By the mid-twentieth century and into the early
Cold War, militaries deployed systems that were either piloted at a distance or executed
significant portions of a mission once activated, with limited continuous human input
during terminal phases'®. Historical work on unmanned aircraft and early ‘aerial
torpedoes’ traces an operational continuity from radio-controlled targets and pilotless
bombs to later generations of unmanned and remotely piloted aircraft, highlighting pre-
programmed flight paths and engagement rules with little real-time human control over

14 See US. Dep’t of Def., Dir. 3000.09, Autonomy in Weapon Systems 13-14 (Nov. 21, 2012)
(incorporating Change 2, May 8, 2017) (defining “autonomous weapon system” as “a weapon system that,
once activated, can select and engage targets without further intervention by a human operator,”
distinguishing “semi-autonomous weapon systems,” and prescribing approval and design requirements).
15 See, e.g., Convention on Certain Conventional Weapons, Group of Governmental Experts on Emerging
Technologies in the Area of Lethal Autonomous Weapons Systems, Report of the 2019 Session, U.N. Doc.
CCW/GGE.1/2019/3 (Sept. 25, 2019) (emphasizing human responsibility, IHL compliance, and human-
machine interaction in relation to the critical functions of weapons); Convention on Certain
Conventional Weapons, Group of Governmental Experts on Emerging Technologies in the Area of Lethal
Autonomous Weapons Systems, Report of the 2021 Session, U.N. Doc. CCW/GGE.1/2021/CRP.2 (Dec. 3,
2021).

16 See Int’l Comm. of the Red Cross, Views of the ICRC on Autonomous Weapon Systems2—4 (Nov. 2016)
(identifying the “critical functions” of selecting and attacking targets as the focal point for legal and
ethical analysis); Int’l Comm. of the Red Cross, Autonomous Weapon Systems: Implications of Increasing
Autonomy in the Critical Functions of Weapons 7-12 (2016) (linking increasing autonomy in critical
functions to the IHL principles of distinction, proportionality, and precautions in attack).

17See N. Atl. Treaty Org., NATO's Artificial Intelligence (Al) Strategy 2—4 (Oct. 22, 2021) (presenting Al
as a cross-cutting, “game-changing” enabler across NATO activities, including situational awareness,
decision-making, logistics, and force protection).

18 See John F. Keane & Stephen S. Carr, A Brief History of Farly Unmanned Aircraft, 32 Johns Hopkins
APL Tech. Dig. 558, 558-71 (2013); John A. Blom, Unmanned Aerial Systems: A Historical Perspective
(Combat Stud. Inst. Press 2010).

19 See Vasile Prisacariu, The History and the Evolution of UA Vs from the Beginning till the 70s, 8 .
Def. Resources Mgmt. 181, 181-89 (2017).
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terminal actions.?’ These systems established an enduring operational template: humans
assign the mission or authorize activation, while the machine increasingly performs
guidance, navigation, tracking, and engagement functions.

Cold War—era cruise missiles exemplified high levels of automated mission
execution. Systems such as the U.S. Tomahawk relied on sophisticated onboard guidance
and terminal logic: early variants combined inertial navigation with terrain-contour
matching (TERCOM), while later versions added Digital Scene-Matching Area
Correlation (DSMAC) for terminal guidance?'. This allowed strike sequences to unfold
without continuous “hands-on” control after launch. Likewise, remotely piloted aircraft
evolved from radio-controlled targets into operational reconnaissance and strike-support
platforms, executing pre-programmed flight paths and control logic while retaining
human direction in mission planning and tasking.??

Naval point-defense systems became particularly salient precedents in later debates
over autonomy. The U.S. Navy’s Phalanx Close-In Weapon System (CIWS), when
operating in certain modes, can autonomously search for, detect, track, and engage
incoming threats within predefined parameters once activated, effectively closing the
sensor-to-shooter loop at machine speed”. Although such systems operate through
deterministic engagement logic rather than learning or adaptive algorithms, their
operational reality—delegated engagement authority under constrained rules—has been
widely treated as a key precedent in later conceptual and legal debates over autonomy in
weapon systerns.24

A major policy inflection point came with the U.S. Department of Defense’s formal
adoption of an “autonomy” taxonomy in DoD Directive 3000.09.% That directive defines
an autonomous weapon system (AWS), in essence, as a weapon system that, once
activated, can select and engage targets without further operator intervention, and it
distinguishes such systems from semi-autonomous and human-supervised autonomous
systems for purposes of design, authorization, and legal review.?® Subsequent conceptual

2 See John F. Keane & Stephen S. Carr, A Brief History of Early Unmanned Aircraft, 32 Johns Hopkins
APL Tech. Dig. 558, 558-71 (2013); John A. Blom, Unmanned Aerial Systems: A Historical Perspective
(Combat Stud. Inst. Press 2010).

21 See Kenneth P. Werrell, The Evolution of the Cruise Missile (Air University Press 1985).

22 See Thomas P. Ehrhard, Air Force UA Vs: The Secret History (Mitchell Inst. 2010); see also Blom, supra
note 20; Keane & Carr, supra note 20.

2 See U.S. Navy, MK 15 — Phalanx Close-In Weapon System (CIWS) Fact File (last updated Sept. 20,
2021); Ronald O’Rourke, Navy Shipboard Lasers and the Phalanx Close-In Weapon System (CIWS),
Cong. Research Serv. R45098 (2020).

24 See, e.g., Jacquelyn Schneider & Julia Macdonald, 7he Rise of Unmanned Technologies, in The Hand
Behind Unmanned: Origins of the U.S. Autonomous Military Arsenal (Oxford Univ. Press 2025).

% On DoD Directive 3000.09 as a turning point in U.S. autonomy policy, see Mariarosaria Taddeo and
Luciano Floridi, “Regulate Artificial Intelligence to Avert Cyber Arms Race,” Nature (2018). Michael W.
Meier, “Lethal Autonomous Weapons Systems,” in Complex Battlespaces(2018). Tim
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work treats the DoD definition as a central reference point in the broader definitional
landscape: Crootof and others show how it captures currently fielded systems and shapes
treaty debates®’, while Taddeo and Blanchard’s comparative analysis of twelve official
AWS definitions uses the DoD formulation as one of the primary data points in
developing a more value-neutral, four-dimensional definition—autonomy, adaptivity,
human control, and purpose of use—intended to support governance and ethical
analysis.?® Collectively, these moves frame “autonomy” not as science-fiction agency,
but as a specific pattern of delegated targeting functions after activation—a framing that
continues to influence U.S. doctrine and many international discussions on AWS and
LAWS.®

3. The rise of the “LAWS” debate: from advocacy framing to multilateral
governance.

3.1. Advocacy and Multilateral Institutionalization

The contemporary legal and political debate was energized in the early 2010s by civil
society advocacy—most prominently Human Rights Watch’s 2012 report, Losing
Humanity: The Case Against Killer Robots, co-authored with Harvard Law School’s
International Human Rights Clinic.>® The report helped popularize the “killer robots”
frame, defined “fully autonomous weapons” as systems that could select and engage
targets without human intervention, and argued that, in their view, delegating
life-and-death decisions to machines would violate core requirements of international
humanitarian law (IHL)—especially distinction, proportionality, and precautions in
attack—as well as fundamental human rights protections.*! It also fed directly into the
launch of the Campaign to Stop Killer Robots and informed the 2013 report of the UN
Special Rapporteur on extrajudicial, summary or arbitrary executions, which called on
states to address emerging autonomous weapons in multilateral fora.3> This advocacy
built on and interacted with earlier academic calls for prohibition grounded in IHL and

77 See Rebecca Crootof, The Killer Robots Are Here: Legal and Policy Implications, 36 Cardozo L. Rev.

1837 (2014); & #4R (Shinbo), Lethal Autonomous Weapon Systems (LAWS) Confronting the Robot
Law Perspectives, IEICE ESS Fundamentals Rev. (2020).

% See Mariarosaria Taddeo & Alexander Blanchard, A Comparative Analysis of the Definitions of
Autonomous Weapons Systems, 28 Sci. & Eng’g Ethics 10 (2022).

» See Kenneth Anderson & Matthew C. Waxman, Law and Ethics for Autonomous Weapon Systems:
Why a Ban Won't Work and How the Laws of War Can (2013); Taddeo & Floridi, supra note 5; Taddeo

& Blanchard, supra note 6; Pavel Sharikov, /nternational Regulations of Lethal Autonomous Weapons
Systems: Transatlantic Security Dialogue, World Econ. & Int’l Rel. (2024); Ingvild Bode et al., Prospects
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human rights law,** and with legal analyses emphasizing that certain defensive systems
already exhibited functionally autonomous targeting behavior.3*

In parallel, the International Committee of the Red Cross (ICRC) pushed debate
toward a more legally operational lens by proposing that states focus on autonomy in the
“critical functions” of weapons—above all, whether a system can independently select
and attack targets without human intervention, rather than on general labels such as
“artificial intelligence”. In its 2016 statement to the CCW Meeting of Experts on
LAWS and its 2017 report Autonomous Weapon Systems: Implications of Increasing
Autonomy in the Critical Functions of Weapons, the ICRC used this “critical functions”
notion to link discussions of autonomy directly to IHL targeting obligations concerning
distinction, proportionality, and precautions in attack, and to the requirement that
decisions to kill or destroy remain a human responsibility.’® At the multilateral level,
states first brought the issue formally into the framework of the Convention on Certain
Conventional Weapons (CCW) when the CCW High Contracting Parties agreed in 2013
to convene an informal Meeting of Experts on “lethal autonomous weapons systems”
(LAWS) which met in Geneva in May 2014. Additional informal expert meetings
followed in 2015 and 2016. Building on these, the CCW’s Fifth Review Conference in
December 2016 established an open-ended Group of Governmental Experts (GGE) on
emerging technologies in the area of LAWS, which held its first session in November
2017.3” The GGE’s mandate explicitly focuses on “emerging technologies in the area of
lethal autonomous weapons systems,” rather than revisiting the legality of all existing
automated or defensive systems, a framing that has shaped subsequent discussions of
scope and state obligations. The CCW meetings of experts and the GGE have not adopted
a binding definition of “lethal autonomous weapons systems.”*® Nonetheless, their work
has repeatedly centered on three interrelated clusters of issues: (i) the degree and kind of
autonomy that might be acceptable in the critical functions of selecting and attacking
targets; (ii)) how to retain sufficient human judgment, control, and responsibility in
decisions to use force; and (iii) whether existing IHL, together with national legal
weapons-review procedures under Article 36 of Additional Protocol I, provides an

33 See Peter Asaro, On Banning Autonomous Weapon Systems, supra note 1; Aaron M. Johnson & Seth

Axinn, The Morality of Autonomous Robots, J. Mil. Ethics (2013); Robert Sparrow, Killer Robots, in

Political Minefields (2019).

3 See Rebecca Crootof, supra note 1; Marco Sassoli, Autonomous Weapons and International
Humanitarian Law;, supra note 7; Jack M. Beard, Autonomous Weapons and Human Responsibilities,

supra note 3.

% See Int’l Comm. of the Red Cross, Autonomous Weapon Systems: Implications of Increasing Autonomy
in the Critical Functions of Weapons (2017); Int'l Comm. of the Red Cross, Autonomous Weapons:
Decisions to Kill and Destroy Are a Human Responsibility, Statement to the CCW Meeting of Experts on

LAWS (Apr. 11, 2016).
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adequate framework for emerging systems or whether new normative instruments are
required®®. Over time, “LAWS” has become the dominant term of art in these multilateral
arms-control and governance debates—used in CCW mandates, GGE documents, and
state statements—while its precise boundaries and relationship to broader notions such
as “autonomous weapon systems” (AWS) and “military AI” remain contested. The
definitional content and legal significance of terms such as AWS and LAWS are
analyzed further in Section 6 of this article.

3.2 Definitional convergence and limits in the AWS/LAWS literature

Debates over autonomous weapon systems (AWS) and lethal autonomous weapon
systems (LAWS) have long been marked by inconsistent terminology across states,
international organizations, and scholars. In response, a substantial body of literature has
sought to clarify definitions and assess their legal significance.*® Comparative analyses
nonetheless reveal increasing convergence around a limited set of governance-relevant
variables. Most notably, Taddeo and Blanchard’s review of official definitions*' adopted
by states and international organizations—including the ICRC, NATO, and the U.S.
Department of Defense—identifies recurring emphasis on: (i) autonomy in critical
functions, particularly target selection and engagement without real-time human
intervention; (ii) the degree and form of human control retained; (iii) the system’s
intended purpose, especially whether it is designed to employ lethal force; and, in some
definitions, (iv) adaptivity or learning, though this is not treated as a necessary condition
for autonomy.*?

Functional definitions in legal scholarship similarly stress that many existing systems
already fall within broad AWS formulations.** Crootof’s widely cited definition, for
example, highlights that weapon systems capable of independently selecting and
engaging targets after activation—such as certain defensive systems—qualify as AWS,
challenging narratives that treat autonomy as purely a future concern.** Authority-based
approaches further argue that the central legal question is not whether a system is labeled
“autonomous,” but which targeting and engagement authorities are delegated to it in

39 ]d

40 See Rebecca Crootof, supra note 1; Noel Sharkey, supra note 8; Tim McFarland, supra note 7; Taddeo
& Blanchard, supra note 6; Ahmad Khalil et al., supra note 68 (surveying persistent definitional
fragmentation across states, international organizations, and scholarly literature on AWS and LAWS).

#1 See Mariarosaria Taddeo & Alexander Blanchard, A Comparative Analysis of the Definitions of
Autonomous Weapon Systems, supra note 6 (reviewing twelve official definitions adopted by states and
international organizations, including the ICRC, NATO, and the U.S. Department of Defense, and
identifying recurring emphasis on autonomy in critical functions, the degree of human control, purpose
of use (including lethality), and, in some definitions, adaptivity—while stressing that machine learning
is not a necessary condition for autonomy).

42 See Taddeo & Blanchard, supra note 6.

# See Yucel et al., Drones, Bots, and the Law, supra note 72 (emphasizing that “autonomous weapon
systems” denote a category of weapon systems rather than “AI” in general, and that AWS may or may
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thereby undermining claims that autonomous weapons are purely speculative or future technologies).
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practice, under what constraints, and in what operational context.*> Within this broader
category, LAWS are generally understood as a subset of AWS whose autonomous
functions can directly produce lethal or physically destructive effects. Recent work has
sought to refine this category by distinguishing earlier rule-based systems from
contemporary machine-learning-enabled systems, emphasizing properties such as
opacity, brittleness under domain shift, and susceptibility to adversarial manipulation.*®

Taken together, this literature demonstrates both convergence and limitation: while
definitions increasingly align around autonomy in critical targeting functions and lethal
effects, they remain ill-suited to capture non-weapon Al systems, non-kinetic effects,
and the downstream coupling of decision-support tools into lethal decisions. This gap
sets the stage for the broader conception of military Al developed in Section 4 and the
functional framework introduced in Section 5.

4. From “LAWS” to “military AI” and “algorithmic warfare.”

By the late 2010s, scholars and policymakers increasingly reframed military Al as a
broader transformation driven by algorithmic and machine-learning systems across
defense organizations. Recent work explicitly traces this move from a weapons-centered
focus to broader framings of “algorithmic warfare” and “Al in defense,” emphasizing
that contemporary military Al capabilities extend well beyond fully autonomous weapon
systems.*’ In this broader framing, military Al is best understood as an umbrella term
for algorithmic or Al-enabled systems deployed across the defense lifecycle, including
intelligence, surveillance and reconnaissance (ISR), data fusion and analytics, decision
support for command and control (C2), cyber operations, logistics and sustainment,
training and simulation, border and maritime security, and targeting pipelines.*® The U.S.
Department of Defense’s Algorithmic Warfare Cross Functional Team (“Project
Maven”), established in 2017 to apply machine learning to ISR imagery and video to

4 See Alan L. Schuller, At the Crossroads of Control, supra note 6 (arguing that evaluation of autonomy
should focus on the combination of authorities delegated to the computer controlling the weapon system,
given its capabilities and operational context); see also Marc C. Canellas & Rachel A. Haga, supra note 6;
S. Kate Devitt, supra note 10; Maathuis & Cools, supra note 64 (developing function-allocation and
control-mode approaches connecting autonomy to rules of engagement and operational doctrine).

4 See Tim McFarland, supra note 7; Afonso Seixas Nunes, supra note 55; Nehal Bhuta et al., Autonomous
Weapons and International Law (2016) (distinguishing rule-based automated systems from more context-
sensitive autonomous systems and stressing responsibility-relevant control); see also Edward Hunter
Christie et al., supra note 67; 4 #f& (Shinbo), supra note 27; Ahmad Khalil et al., supra note 68;
Simmons-Edler et al., Human—-AI Interaction in Military Systems(2025) (proposing “Al-powered LAWS”
to reflect technical properties of contemporary ML systems, including opacity, brittleness, and adversarial
vulnerability).

47 See Ingvild Bode et al., Algorithmic Warfare: Taking Stock of a Research Programme, 38 Global Soc’y
1 (2024); Mariarosaria Taddeo, The Ethics of Artificial Intelligence in Defence (Oxford Univ. Press 2024);
Forrest E. Morgan et al., Military Applications of Artificial Intelligence: Ethical Concerns in an Uncertain
World (RAND Corp. 2020).

48 See Mariarosaria Taddeo, The Ethics of Artificial Intelligence in Defénce, supra note 4; Mariarosaria
Taddeo et al., Ethical Principles for Artificial Intelligence in National Defence, 34 Phil. & Tech. 439
(2021); Bode et al., supra note 41; Mathias Anneken et al., Ethical Considerations for the Military Use of
Artificial Intelligence in Visual Reconnaissance, arXiv (2025).
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support human analysts and inform targeting and operational prioritization, is frequently
cited as a paradigmatic example of this wider shift.*’

Strategic documents reflect this expansion. NATO’s Artificial Intelligence Strategy
describes Al as a “strategic enabler” and “cross-cutting” technology across the spectrum
of Alliance activities, not merely in weapons development, and commits Allies to
integrating Al into capability development, operations, resilience, and support
functions.’® Scholars further emphasize that contemporary systems often rely on non-
deterministic, machine-learning-based algorithms rather than solely on deterministic,
rule-based automation, thereby reducing predictability and complicating legal and
ethical assessment, particularly with respect to foreseeability, explainability, and
accountability under international humanitarian law (IHL).>!

In parallel, Mariarosaria Taddeo’s monograph, The Ethics of Artificial Intelligence
in Defense, conceptualizes “Al in defense” as a family of uses rather than a single
technology. She treats Al as spanning sustainment and support (for example, logistics
and intelligence analysis), adversarial non-kinetic operations (such as cyber and
information operations), and adversarial kinetic uses, including autonomous weapon
systems.>? This functional, activity-based understanding is echoed and operationalized
in Taddeo et al.’s article on ethical principles for Al in national defense, which proposes
a principled framework explicitly designed to cover this spectrum of defense use cases.™
Other broad surveys follow the same logic. Morgan et al. analyze “military applications
of AI” across the United States, China, and Russia, including targeting, logistics, cyber
operations, strategic planning, and decision support, treating “military AI” as a cluster
of applications rather than a narrow technical subfield.** Wasilow and Thorpe develop
an ethical assessment framework for emerging Al and robotics technologies for the
Canadian Armed Forces, effectively delineating the kinds of technologies that defense
planners and scientists treat as part of “military Al and robotics.”>* Joseph Chapa argues
that while the causes of Al failures (such as biased data, opacity, or lack of robustness)
are often similar across civilian and military domains, the stakes and consequences of
those failures are very different in defense settings -again presupposing a broad category
of “military AI” that includes both lethal and non-lethal systems.>® Policy-oriented work
adopts a similar scope. Taddeo and Floridi analyze Al-enabled cyber operations and
warn of an Al-driven cyber arms race, explicitly identifying autonomous and Al-assisted

¥ See Robert O. Work, Deputy Sec’y of Def., Establishment of an Algorithmic Warfare Cross-Functional
Team (Project Maven), Memorandum (Apr. 26, 2017); Bode et al., supra note 41, at 8-10.

0 See N. Atl. Treaty Org., Summary of the NATO Artificial Intelligence Strategy (Oct. 22, 2021).
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52 See Mariarosaria Taddeo, The Ethics of Artificial Intelligence in Defence, supra note 4.

53 See Mariarosaria Taddeo et al., Ethical Principles for Artificial Intelligence in National Defence, supra
note 42.
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Uncertain World, supra note 41.
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Canadian Perspective, 40 Al Mag. 47 (2019).

%6 See Joseph Chapa, Military Al Ethics, 23 J. Mil. Ethics 1 (2024).
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cyber tools as part of the military Al problem space.’” Anneken et al. focus on Al-enabled
visual reconnaissance, treating it as a non-lethal, non-kinetic decision support function
that nonetheless raises serious questions about traceability, proportionality,
governability (human override and control), and reliability in military practice.’® Roberts
and Venables likewise argue that legal and ethical debate has disproportionately focused
on LAWS and human control, while under analyzing Al in ISR and information
operations that shape kinetic targeting decisions.>

These works converge on a functional, domain-oriented understanding in which
“military AI” is defined not by a particular algorithmic technique, but by the role a
system plays within military organizations and operations. Building on this literature,
this article adopts the following working definition: military Al refers to Al-based
systems, including algorithmic and machine-learning systems, that are developed,
adapted, or deployed by state militaries or defense organizations to support or perform
functions across the defense lifecycle. These functions include, but are not limited to,
intelligence, surveillance, and reconnaissance (ISR); targeting and engagement;
command and control and decision support; cyber operations; electronic warfare;
logistics and sustainment, training and simulation, and border or force protection. The
definition is intentionally activity-based rather than tied to a specific subfield of Al
reflecting the practice-oriented characterizations found in contemporary literature.*

5. A Functional Framework Beyond Weapons Labels

5.1. Framing the Functional Approach

The previous sections have shown how contemporary debates about “military Al”
emerged from, and remain strongly shaped by, the arms-control and advocacy framing
of lethal autonomous weapon systems (LAWS). That framing has been central to placing
human control, accountability, and compliance with international humanitarian law
(IHL) at the core of multilateral discussions under the Convention on Certain
Conventional Weapons (CCW) and related fora. At the same time, a LAWS-centric lens
maps only imperfectly onto the full range of Al-enabled capabilities now used across
militaries—including ISR analytics, C2 decision-support, cyber and information
operations, and logistics and sustainment systems—many of which are not “weapons”
in any conventional sense, yet can still generate or shape legally consequential effects.

This Section addresses that mismatch by proposing a functional framework that
allows legal and policy analysis to track what systems do—and how they are embedded
in operational processes—rather than turning primarily on contested labels. Debates over

57 See Mariarosaria Taddeo & Luciano Floridi, Regulate Artificial Intelligence to Avert Cyber Arms Race,
supra note 5, at 296-98.

58 See Mathias Anneken et al., Ethical Considerations for the Military Use of Artificial Intelligence in
Visual Reconnaissance, arXiv (2025).

%% See Anastasia Roberts & A. Venables, The Role of Artificial Intelligence in Kinetic Targeting from the
Perspective of International Humanitarian Law, in Proc. 13th Int’l Conf on Cyber Conflict (CyCon):
Going Viral 43 (NATO Coop. Cyber Def. Ctr. of Excellence 2021).

¢ See Ingvild Bode et al., Algorithmic Warfare: Taking Stock of a Research Programme, supra note 41;
Mariarosaria Taddeo, The Ethics of Artificial Intelligence in Defence, supra note 4; Mariarosaria Taddeo
et al., Ethical Principles for Artificial Intelligence in National Defence, supra note 42; Forrest E. Morgan
et al., Military Applications of Artificial Intelligence, supra note 41; Anneken et al., supra note 52.
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“autonomous weapon systems” (AWS), “LAWS,” ‘“autonomous” systems, or
“human-on-the-loop” architectures often compress several governance-relevant
questions into a single term: (i) the system’s operational purpose within the force; (ii)
the types of effects it directly generates or reliably enables (including non-kinetic and
downstream effects); and (iii) where, in the decision chain, authority is exercised and by
whom®!. Each of these dimensions can independently shape IHL compliance, escalation
risk, and accountability analysis, whether the system is formally classified as a “weapon”
or not.?> Conflating these dimensions risks two recurring distortions. First, it can
under-regulate non-weapon or “upstream” systems—such as ISR classifiers, targeting
decision-support tools, or cyber capabilities—that structure or heavily influence
targeting decisions, precisely because they are not captured by narrow LAWS
definitions.®* Second, it can encourage over-generalization from weapon paradigms to
domains where ‘“autonomy” has a different functional meaning (for example,
autonomous cyber tools, triage systems for imagery analysis, or large-language-model-
based decision-support systems).%*

The framework developed here is therefore designed as an organizing instrument for
legal review and governance rather than a substitute for substantive legal analysis. It does
not claim that any class of Al-enabled system is inherently lawful or unlawful. Instead,
it provides a stable unit of description that can be used across Article 36-style
weapons/legal review processes, operational policy development, and accountability
assessments: a concise profile that makes explicit the system’s purpose, its effects
(including reasonably foreseeable coupling to other systems and decisions), and its role
in decision-making and execution.®® Doing so enables clearer comparison across kinetic
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Compliance with International Humanitarian Law (SIPRI 2025); Taddeo, Ethics of Artificial Intelligence
in Defence, supra note 4; Taddeo & Floridi, supra note 5; Anneken et al., supra note 52; Caballero &

Jenkins, supra note 5; Rivera et al., supra note 56.

¢4 See Taddeo & Floridi, supra note 5; Caballero & Jenkins, supra note 5; Rivera et al., supra note 56; E.

Martynova, Navigating Regulation of AI-Powered Cyber Operations in the Realm of the Use of Force
(2024).

6 See Sassoli, supra note 7; Anderson & Waxman, supra note 7; Alan L. Schuller, At the Crossroads of
Control, supra note 6; Devitt, supra note 10; Seixas Nunes, supra note 55; Tara Roberson et al., A Method
for Ethical Al in Defence (MEIAD) (2022).



100 FPuliplkp Epliubh huduyuwpmubh. Ppugughwnnipinil

and non-kinetic contexts and helps align legal analysis with how contemporary militaries
actually field and manage Al-enabled capabilities.®

5.2 The Three-Axis Framework

This article’s three-axis framework is intended to complement—rather than
replace—three influential ways of structuring debate on military Al. These approaches
can be understood as foregrounding different, but recurring, governance questions raised
by Al-enabled military systems: the legal salience of particular functions and effects, the
system’s role in operational decision-making, and the allocation of authority and control
between humans and machines.

First, the ICRC’s “critical functions” approach centers analysis on whether a weapon
system can independently select and attack targets, thereby directly linking autonomy to
IHL targeting rules of distinction, proportionality, and precautions (for example, ICRC
reports on autonomous weapon systems). This focus captures legally salient functions
for weapons but tends to leave non-weapon Al systems analytically underspecified. The
present framework incorporates the insight that independent target selection and attack
are legally salient “critical functions,” while extending systematic analysis to non-
weapon systems by distinguishing purposes and effect types beyond lethal targeting.®’
Second, “kill chain” and targeting-cycle models, such as the F2T2EA sequence (find,
fix, track, target, engage, assess), describe how information moves through operational
processes and help diagnose how Al-enabled ISR and data fusion can compress decision
time and shape downstream engagements®® The present framework is designed to cleanly
map onto these operational stages while adding a legally salient distinction between
decision-support roles and decision-making or execution roles for Al systems. Third,
function-allocation and authority-based accounts of autonomy emphasize that the central
governance question is which functions and authorities are delegated to the machine,
under what constraints, given its capabilities and the operational context.®® Work on
meaningful human control and human—machine teaming similarly stresses that ethically
acceptable autonomy turns on the division of labor and authority between humans and
machines, rather than on an abstract autonomy label””

Building on this scholarship, the framework integrates delegated authority into a
broader taxonomy of purposes and effects, enabling comparable analysis across kinetic
and non-kinetic applications. It organizes military Al along three analytically distinct
axes, allowing any Al-enabled military capability to be characterized by answering three
questions: (i) Purpose of use: What is the system’s primary operational purpose—

% See Bode & Watts, supra note 4; Taddeo, Ethics of Artificial Intelligence in Defence, supra note 4;
Jeroen G. W. C. Schraagen, supra note 4; Wolfgang Koch et al., supra note 1.
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Bode et al., Algorithmic Warfare, supra note 41.

¢ See Homayounnejad, Military Al and Command Responsibility (2019); Roberts & Venables, supra note
53.
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70 See Beard, supra note 3; Noel Sharkey, supra note 8; Warren & Hillas, Autonomy and Moral
Responsibility (2020); Maathuis & Cools, Human Oversight in Military AI (2025); Shekh et al.,
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sustainment/support, adversarial non-kinetic, or adversarial kinetic?’! (i) Effects
generated or enabled: What effects does it directly generate or reliably enable—Iethal
or non-lethal; kinetic or non-kinetic—including foreseeable downstream coupling to
other systems or decisions.”” (iii) Decision-chain role (with control modality): Does it
operate primarily as decision support, or does it exercise decision-making/execution
authority, and what form of human control is exercised in practice (for example, human
in, on, or out of the loop).”

The resulting profile provides a stable unit of analysis for legal review, operational
governance, and accountability mapping, without presupposing that all legally relevant
Al systems qualify as “autonomous weapons systems” under narrower definitions’*.

5.3 Purpose of Use (Support / Adversarial Non-Kinetic / Adversarial Kinetic)

The first analytical axis concerns the purpose for which an Al-enabled system is
designed and deployed within military organizations. “Purpose of use” captures the
system’s intended operational role, institutional function, and place within planning and
execution, independent of the specific effects it may ultimately generate in a given
context.

Drawing on work by Taddeo and co-authors, this article adopts a three-part
classification for Al in national defense: (1) sustainment and support, (2) adversarial
non-kinetic, and (3) adversarial kinetic.”

o Sustainment and support systems include logistics, maintenance, infrastructure
security, training, modelling and simulation, and many forms of intelligence analysis and
decision support.”® These uses are generally non-lethal and non-kinetic, even though
errors—such as failures in maintenance prediction, mis-prioritization of ISR, or
misallocation of defensive assets—may still have significant strategic or humanitarian
consequences.’’

e Adversarial non-kinetic systems encompass Al-enabled capabilities for cyber
operations, information operations, and many forms of electronic warfare, where the
primary intended effects are non-kinetic (disruption, degradation, deception, information
manipulation, data exfiltration, or cognitive influence) but may indirectly contribute to
physical harm or escalation.”® Defense-oriented ethics and policy analyses consistently
treat Al-assisted cyber tools and information operations as adversarial uses distinct from
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73 See Schuller, supra note 6; Taddeo & Blanchard, supra note 6; Edward Hunter Christie et al., Regul/ating
Lethal Autonomous Weapon Systems, Al & Ethics (2023).

74 See Rebecca Crootof, supra note 1; Taddeo & Blanchard, supra note 6; Ahmad Khalil et al., Assessing
the Legality of Autonomous Weapon Systems (2024).

7> See Mariarosaria Taddeo, The Ethics of Artificial Intelligence in Defénce, supra note 4; Mariarosaria
Taddeo et al., Ethical Principles for Artificial Intelligence in National Defence, supra note 42.

76 See Taddeo & Blanchard, supra note 6; Pacholska, supra note 56; Devitt, supra note 10

77 See Mariarosaria Taddeo, supra note 4; Forrest E. Morgan et al., supra note 41; Ingvild Bode et al.,
Algorithmic Warfare, supra note 41.

78 See Taddeo & Floridi, supra note 5; Zakharchuk, supra note 66; Yucel et al., Drones, Bots, and the Law
(2023).
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logistics or training, while recognizing that they form part of the same broader
“algorithmic warfare” ecosystem as weapons and ISR’

e Adversarial kinetic systems include Al-enabled targeting, fire control, and
autonomous or semi-autonomous weapon systems—cases in which Al directly
contributes to lethal or otherwise physically destructive effects®’. Here, weapons law and
targeting law converge most sharply, and debates about LAWS, meaningful human
control, and responsibility are most developed.®!

Bode and colleagues’ mapping of “algorithmic warfare” concretizes these purpose
distinctions by grouping together systems used for defensive and offensive
force-application (such as active protection systems, close-in weapon systems (CIWS),
and counter-UAS systems) alongside ISR and decision-support tools, including Project
Maven, within a single operational ecosystem.®” Roberts and Venables explicitly
distinguish Al used in LAWS and kinetic targeting from Al used in ISR and information
operations, arguing that these non-weapon, non-kinetic applications are nonetheless
crucial for lawful target selection yet remain under-discussed in IHL debates.®*> Anneken
et al. treat Al-enabled visual reconnaissance as a support-purpose system—intended to
assist human situational awareness and targeting decisions—while situating it within just
war theory and targeting obligations.®* In the cyber domain, Taddeo and Floridi analyze
Al-driven, or Al-assisted cyber tools as paradigmatic adversarial non-knitetic
applications of military Al, and call for arms-control-style governance tailored to that
operational role.®® Broader strategic and ethical syntheses similarly treat cyber and
information operations as part of the same family of military Al applications as logistics,
ISR, and weapon systems, while emphasizing their distinct risk profiles and legal trigger
conditions under THL and jus ad bellum.3¢

5.4 Effects (Lethal/Non-Lethal; Kinetic/Non-Kinetic; Downstream Coupling)

The purpose of use does not fully determine the effects a system will generate. A
support-purpose system can contribute to lethal outcomes, and adversarial systems can
sometimes be configured to avoid direct physical harm. Accordingly, the second axis
concerns the effects a system generates or reliably enables.

For present purposes, it is helpful to distinguish two conceptual “effect axes,”
independent of whether a system is physically embodied: (i) Lethal vs. non-lethal.
Whether Al contributes directly to the application of lethal or physically destructive

7 See Forrest E. Morgan et al., Military Applications of Artificial Intelligence, supra note 41; Ingvild
Bode et al., Algorithmic Warfare, supra note 41.

8 See Marco Sassoli, Autonomous Weapons and International Humanitarian Law, supra note 7; Tim
McFarland, Autonomous Weapon Systems and the Law of Armed Conflict, supra note 7; Mariarosaria
Taddeo & Alexander Blanchard, supra note 6.

81 See Peter Asaro, supra note 1; Kenneth Anderson & Matthew C. Waxman, supra note 7; Heather
Roff, The Strategic Robot Problem (2014); Robert Sparrow, supra note 34.

82 See Ingvild Bode et al., Algorithmic Warfare, supra note 41.

8 See Anastasia Roberts & A. Venables, supra note 53.

84 See Mathias Anneken et al., supra note 52.

% See Mariarosaria Taddeo & Luciano Floridi, supra note 5.

8 See Forrest E. Morgan et al., supra note 41; Zakharchuk, A/ and Escalation Control, supra note 66;
Yucel et al., Drones, Bots, and the Law;, supra note 72.
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force, rather than enabling non-lethal functions such as reconnaissance, logistics,
training, or certain forms of cyber defense.’’ (ii) Kinetic vs. non-kinetic. Whether the
primary, intended effects are physical—for example, destruction of objects, bodily harm,
or physical disablement—or informational/digital, such as data exfiltration, jamming,
manipulation of communications, or cognitive influence.®®

Analyses of autonomous weapons, cyber operations, and information operations
already rely—often implicitly—on some version of these distinctions when assessing
proportionality, military advantage, and the scope of lawful collateral effects.®* Non-
kinetic cyber or information operations may be non-lethal in their immediate effects, yet
may foreseeably contribute to lethal outcomes through operational coupling, escalation,
or interference with critical infrastructure®.

A further nuance is downstream or decision-chain coupling. Al systems whose
immediate outputs are non-lethal and non-kinetic—such as target-recognition tools or
ISR triage algorithms—may nonetheless be systematically coupled to lethal targeting
decisions in ways that are both foreseeable and, in practice, difficult for human operators
to disentangle under time pressure.”’ The framework, therefore, treats downstream
coupling as part of the effect profile: reviewers should ask not only what a system does
directly, but also how its outputs feed into subsequent decisions and what effects those
decisions reliably produce.

5.5 Decision-Chain Role and Modalities of Human Control

The third axis concerns the role Al plays in the decision chain: does the system
merely support human decision makers, or does it itself make or execute decisions that
determine the use of force or other operational effects? Closely related is the modality
of human control—often described in terms of “human in, on, or out of the loop.”

Recent empirical and normative work explicitly distinguishes between
Al decision-support systems and Al decision-making or execution systems. Rivera et al.
experimentally compare several large language models used as autonomous agents in
simulated international crises—tasked to select actions in a wargame—with the same
models conceptually framed as advisors. They find that agentic models can exhibit
escalatory and hard-to-predict behavior, including arms-race dynamics and, in rare cases,
nuclear first use, and urge caution before deploying such systems in decision-making
roles.”” Caballero and Jenkins, focusing on large language models in U.S.
national-security applications, similarly argue that such models should primarily serve
as analytical and planning tools—for instance, for summarization, red-teaming, or
wargaming support—rather than as primary strategic decision makers, given risks of
hallucination, adversarial manipulation, opacity, and data-security concerns.”

87 See Sassoli, supra note 7; McFarland, supra note 7.

8 See Taddeo & Floridi, supra note 5; Zakharchuk, supra note 66; Yucel et al., supra note 72.

8 See Sassoli, supra note 7; McFarland, supra note 7; Ahmad Khalil et al., Assessing the Legality of
Autonomous Weapon Systems, supra note 68.

% See Taddeo & Floridi, supra note 5; Zakharchuk, supra note 66.

%1 See Ingvild Bode et al., Algorithmic Warfare, supra note 41; Jeroen Kwik & Tom van Engers, supra
note 45; Laura Bruun & Marta Bo, supra note 57.

%2 See Juan Pablo Rivera et al., supra note 56.

% See William N. Caballero & Phillip R. Jenkins, supra note 5.
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Koch et al. distinguish between “cognitive and volitive assistance systems”—which
aid human understanding and volitional choice—and automated weapon systems that
can initiate or execute engagements with limited or no real-time human input.** They
argue that meaningful human control, explainable Al, and rigorous testing are essential
in both categories, but that the ethical and legal stakes are substantially higher when
systems can directly trigger lethal or destructive effects.”> Roberts and Venables likewise
contrast Al used for ISR and information-operations decision support with Al embedded
in systems that could erode human control over kinetic decisions, warning against
conflating these roles in legal analysis.”® Nalin and Tripodi focus specifically on Al-
based military decision-making processes, warning that increasing autonomy and
reliance on Al tools risks a de facto transfer of decision authority from commanders to
Al systems’’. They call for a detailed classification of Al systems based on their
technical, ethical, and cultural properties to determine their suitability for different
decision roles—a concern echoed in broader work on the “Al commander problem” and
human—machine trust.”® Mamak and Kowalczewska, writing on robot design, human—
machine trust, and the “human likeness” of military robots, likewise distinguish between
systems that support human decision making and those that effectively make or execute
decisions, tying this distinction to moral responsibility, trust calibration, and
psychological impacts on operators.”

In the LAWS literature, this axis is sharpened by definitional choices. Taddeo and
Blanchard’s comparative analysis shows that many official definitions of autonomous
weapon systems focus on systems that can “identify, select, and attack targets” without
human intervention, thereby positioning prototypical LAWS squarely at the decision-
making/execution end of the spectrum.!®’ Christie et al. adopt the Taddeo—Blanchard
definition of LAWS as adaptive systems that can identify, select, and attack targets
without human intervention, while stressing that the U.S. DoD and NATO Al principles
they analyze are intended to apply to all military Al applications, not only LAWS.!%!

In line with this literature, this article distinguishes between: (i) Al decision-support
systems. Systems that process data and generate assessments, predictions, or
recommendations, or otherwise shape the informational environment for human
operators, but that do not themselves possess authority to initiate or deny the use of force.
Examples include ISR analytics, target recognition tools feeding into human-in-the-loop
targeting cells, and LLM-based staff work or planning support.'®> The distinction
concerns formal authority and control over the initiation of effects, not the causal
influence that decision-support systems may exert over downstream lethal or non-lethal

% See Wolfgang Koch et al., supra note 1.

% 1d.

% See Anastasia Roberts & A. Venables, supra note 53.

%7 See Nalin & Tripodi, Hybrid Warfare and Emerging Technologies (2023).

% See Aaron M. Johnson, Moral Responsibility and Autonomous Systems (2022); Warren & Hillas,
supra note 64.

% See Mamak & Kowalczewska, Human Oversight and Autonomous Systems (2023).

100 See Mariarosaria Taddeo & Alexander Blanchard, supra note 6.

101 See Edward Hunter Christie et al., supra note 67.

102 See Ingvild Bode et al., Algorithmic Warfare, supra note 41; Rivera et al., supra note 56; Caballero &
Jenkins, supra note 5; Anneken et al., supra note 52.



Runupwghwlui hpunfniiip 105

outcomes. ' (ii) A1 decision-making/execution systems. Systems that have been granted
a combination of authorities and capabilities such that they can select, prioritize, or
engage targets, or otherwise initiate, modulate, or withhold kinetic or non-kinetic effects,
without further human intervention at the point of use. This category includes
prototypical LAWS, as defined above, and certain highly automated defensive systems
operating under pre-delegated rules of engagement.'%

Schuller’s influential work argues that, for legal and ethical evaluation, what matters
is not an abstract notion of “autonomy” but the set of decision-making authorities
delegated to the computer, in light of the system’s capabilities and the operational
context.!% This authority-based view aligns with human-factors research and supports
proposals to define meaningful human control through clear authority assignments and
bounds on autonomous system behavior, rather than through technology labels alone.!%
Although terminology varies, much of the literature rejects a strict binary between
“autonomous” and ‘“non-autonomous” systems and instead describes a continuum of
control and human involvement.'?’

A standard tripartite classification is often framed in terms of human control
modalities:

(1) Human in the loop — the system can apply force only following a specific human
command for each engagement; (ii) Human on the loop — the system can initiate or
continue engagements on its own, but human operators supervise and can intervene or
abort; (iil) Human out of the loop — the system operates without real-time human
supervision or intervention during engagements.

Practice-based analyses of existing defensive autonomous systems show that, in time-
critical contexts, human roles can be reduced and normalized in ways later deemed
appropriate, thereby reshaping understandings of “meaningful” control.'?® This literature
cautions that “human in/on/out of the loop” labels can be misleading unless tied to
operational realities: even when an operator is nominally “on the loop,” engagement
timelines may make intervention practically infeasible, rendering human control
functionally attenuated.'” For the purposes of this article, “autonomy” is therefore not
to be treated as an all-or-nothing property, but as shorthand for particular configurations
of delegated authority, adaptivity, and human control. In subsequent sections, each
system type will be explicitly located along (i) the decision-chain role spectrum
(decision support vs. decision-making/execution), (ii) the human-control spectrum
(human in/on/out of the loop), and (iii) the lethal/kinetic axes set out above.

6. Conclusion and Implications
The article has argued that debates about “military AI” require a more precise,
function-oriented vocabulary than that provided by a LAWS-centered framing. Using
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the three-axis framework developed in Section 5 - purpose of use, effects generated or
enabled, and role in the decision chain with associated control modalities—four
conclusions follow.

First, autonomy in weapon systems predates contemporary Al and machine learning
and has long taken the practical form of delegated control over critical functions. Cold
War—era cruise missiles, naval close-in weapon systems (CIWS), and other “automatic”
defenses already embodied significant delegation once activated by humans. DoD
Directive 3000.09 codifies this lineage by defining an autonomous weapon system as
one that, “once activated, can select and engage targets without further intervention by a
human operator,” anchoring autonomy in targeting functions rather than speculative
notions of machine agency. Second, the LAWS and “killer robots” debate played an
important agenda-setting role, but it is conceptually narrow relative to today’s spectrum
of military Al. Al-enabled capabilities now operate across ISR, command-and-control
decision support, cyber and information operations, logistics, training, and force
protection—including systems that are non-lethal and non-kinetic at the point of use but
can shape legally consequential outcomes downstream. Third, AWS and LAWS are best
understood as subcategories within this broader universe. Comparative definitional work
converges around a limited set of variables—autonomy in critical targeting functions,
the form of human control, purpose (including lethal force), and, in some definitions,
adaptivity—while remaining insufficient to capture non-weapon systems and non-
kinetic effects. The working definitions adopted here therefore function as entry points
for analysis, not as substitutes for it. Fourth, “autonomy” is most usefully treated as a
configuration of delegated authority and human control, not as a binary label. For legal
review and accountability, what matters is which judgments are delegated, under what
constraints, and whether human supervision or intervention is realistically available in
context. These conclusions support a shift away from umbrella labels and toward
functional analysis across the full spectrum of military Al. The framework suggests
several practical implications for policymakers, military legal advisers, and international
institutions:

1.  Adopt functional reporting and review that describes Al-enabled systems by
delegated functions, anticipated effects (including downstream coupling), and decision-
chain role—rather than primarily by “autonomous” or “LAWS” labels.

2. Integrate decision-chain mapping into Article 36-style reviews, identifying
where legally relevant judgments occur, what information they rely on, and what control
and override mechanisms are feasible under operational tempo.

3. Treat non-kinetic and non-lethal systems as governance-relevant when they
systematically shape targeting, escalation, or other legally consequential outcomes.

4.  Operationalize meaningful human control through bounded parameters,
traceability/logging, testing, and intervention mechanisms calibrated to realistic
conditions of use.

5. Reframe multilateral discussions (including CCW forums) around shared
descriptors—critical functions, effects, and control modalities—to reduce definitional
stalemates while preserving focus on human responsibility and IHL compliance.
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SURLIbY YUUESUL - Uphkunwlmb pubwlmbmpmip nuquwlwl apnpomd”
vwhwpkp hipbhwywp qEipuhl hwdwlwpgbph vwhdwinidhg poipu. hwulpugnipinib-
Ukph hunmwlEgnid b gnpdwnmpuyhl ppowiuly— Ikpohtt nuutudjulnid nuquwljut
ninpunid wphbunwljub pwbwwinipyui jhpundw onipg hpuyulut b Ephjuljut
putiwpynidutpp hhdtwjuwiunid Etnpntwugt) bu «dwhwpbp huptwdup qiipughtt hw-
dwlupgtph» (LAWS) b, ujuytiu Ynsyny, «uyquainn pnpnnbiph» juinph dpu: Uwljuygh
dudwtwlulhg nuquuljut wphtunwlwi pubujwinipjut Yhpwenippniuabbpp bw-
whu wybkh (uyb opowtimly nikt b pingplnud Eu hinwhinignipnit, nhnnwplnud b hk-
wnuwunignid (ISR), hpwdwbtwwnwpnipjut b Jikpwhujdwt hamdwlupgipnud (C2) npn-
onidutinh wowlgnid, Yhptp b mbintjunduljub gnpénnnipiniuikp, hiyybu twb jnghu-
wnplw b ntunignid: Uju hnpdusnmid JEpnudynid E, pt hiywtiu ki «hiptwupnipni» b
«@uqUulijub wphbunwjwt pubtwuwiinipniy hwujwugnipnititpp dbwnpdt pw-
nupwlwbnipjub, hpuniiph b kphugh npnpuikpnd’ wewgwpltiny gnpswenipw-
jhu Uninkgnud, npp hwdwhnt by £ dudwbwlwlhg puquuljut ypuljnhluyht b wphtu-
nuljub putujuinipjudp yuydwtwynpjws unp gnpswnnypubpht: 8nyg b wipynd,
pt hsytu £ ghnwljut b pnwquujupuljut gpuljutinipiniip wunhfwbwpwn plnuwg-
k] LAWS-h onipg dun]npyud opuljupgp wignid junupking nhyh «wjgnphpdughi
wuwbkpuquh» b aquonyubuluwl wphbunwljub puwbwlwbnipyui» wykh pungp-
Ynit mkumpinitiukp: Uju hhuph ypu wpwownpyynid k Epkp wnwigpny Junnigusd
YEpniswlub opowtiuly’ Yhpundwh byuinwly, wqnbgmpynibibph wkuwlubp b npkpw-
Juwnwpnid npnpnidubph onpuynud, hasybu twb tkpuyugynid tu hipttwywp qkupw-
jht hwdwlupgtph (AWS) b dwhwpbp huptwdup qupuwyhtt hwdwlwupgbph (LAWS)
wouwnwtpwhtt vwhdwinidubpp: Bqpuljugynd E, np pwquuljut wphtunwljut
putwjuiinipjut hpuuwlwl, Ephjujui b punqupujut gowhwnndp wnwyk) wpy-
mttwybtwn E, Epp hhdugnid E gnpswnnypubtph, wqpkgnipniuttph b kpwhuljdwt duk-
nh Yypw, wyy ng pl vhuybt nkpdhttwputwju Abwykpynidutph:

Puittuh punhkp - rwquwiwl wphbunwlwl pubwlwingendl, dwhwpkp pbphugup
qhapuypl hunlwupglp (LAWS), piplujup gElipughi hwdwlupglp (AWS), uyqnppye-
dughlt quwnmbpugd, dhowgguypll dwuppuuppuwluwi ppu/nibp, dwupnuyhl Jepuhu-
gnid, npnonidlbph wowlgnid, [hpkp b nkpkuwngwlwi gnpénnnipinibikp

TATEBUK JABTSAH — Hckyccmeennslii unmesnnekm 6 60€HHOU cghepe 3a npedenamu
JIEMAnbHBIX  A6MOHOMHBIX CUCHIEM  BOOPYIHCEHUI: KOHUERMYalbHble YMOYHEHUA U
dyuxyuonanvnaa pamka.— 3a nNocieHee NECATUICTUE IOPUIUUECKUE U ITHUECKHE TUCKYCCUH O
MIPUMEHEHUH MCKYCCTBEHHOTO MHTEIUIEKTa B BOGHHON c(hepe B OCHOBHOM COCPEIOTOYMIINCH HA
«CMEPTOHOCHBIX aBTOHOMHBIX cHcTeMax BoopyskeHuit» (LAWS) u Tak Ha3bIBaeMbIX «poOoTax-
youiinax». Bmecte ¢ TeM coBpeMeHHBIE BOCHHbBIC NMPUMEHEHUsS] MCKYCCTBEHHOI'O HHTEIUIEKTa
HUMEIOT CYIIECTBEHHO OoJjice MIMPOKUH XapaKTep M OXBAThIBAIOT Pa3BeAKy, HaOMIOJeHHE U
pexorHocumpoBky (ISR), momnepxky NpHHATHS pEUIeHHHd B CHCTEMax KOMAaHIOBAaHHS H
ynpasienus (C2), kubep- 1 UHPOPMALMOHHbIE ONEPaLUH, a TaKKe JIOTUCTUKY U oOyuyeHue. B
CTaThe aHANM3HpyeTcs (HOPMUPOBAaHHE MOHITHI «aBTOHOMHS» U «BOEHHBIH HMCKYCCTBEHHBIH
MHTEJUIEKT» B paMKax IMOJHWTHUKH, IIpaBa M 3THKH M Ipeanaraercs (yHKIHMOHAIBHBIN MOAXOM,
COITIACYIOLIUICS C COBPEMEHHOM BOCHHOMU MIPAKTUKOM U HOBBIMU (DYHKLUSMHU, 00YCIIOBIEHHBIMU
passuteM M. TTokazaHo, kakuM 00pa3oM Hay4Hasi ¥ CTpaTerHuecKas JUTepaTypa MocTeHeHHO
pacmupuiia IIOBECTKY, I€pBOHAYalbHO cocpefoToueHHyro Ha LAWS, mnepeiing x Ooiee
KOMIUIEKCHBIM KOHIICTIIIMSAM «aITOPUTMUYECKON BOWHBDY M «HCKYCCTBEHHOTO HHTEIUIEKTa B
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obopoHe». Ha 3Toif 0CHOBe B cTaThe Mpe uIaraeTcs aHAITUTHIeCKast paMKa, TIOCTPOCHHAs IO TPEM
OCSIM: 1IeJTb IIPUMEHEHHSI, THITBI CO3JaBACMbIX HJIN 00ecriednBaeMbIX 3(D(GEKTOB U POJIb CUCTEMBI
B IETIOYKE MPHHATHS perreHni. Takke dopMymupyroTcs paboune ompenerneHnss aBTOHOMHBIX
cucteM BoopyxeHuit (AWS) 1 JieTaabHBIX aBTOHOMHBIX cucteM BoopyxeHnuit (LAWS). Jlenaercst
BBIBOJ O TOM, YTO ITIPaBOBas, STUUECKAass M ITOJUTHYIECKAs OIEHKA BOCHHOTO HCKYCCTBEHHOTO
UHTEJIEKTa sBsieTcs Oonee 3(h(eKTHBHOM, KOTa OHAa OCHOBBIBACTCS Ha aHanu3e (GYHKIMH
cucTeM, uX 3Q(HeKkToB 1 GopM KOHTPOIA, a HE TOIBKO Ha TEPMUHOJIOTHIECKHUX (hOPMYITHPOBKAX.

KnroueBble cJ10Ba: 60eHHblll UCKYCCMGEHHbIN UHMELNEKM, TeMAbHble a8MOHOMHbIE CUCTIEMbL
soopyascenuti (LAWS), asmonomusie cucmemvl oopyocenuii (AWS), ancopummuueckas 6ouina,
MeHCOYHAPOOHOe 2YMAHUMAPHOE NPaso, 4YenoeyecKuti KOHMPOb, NOO0EPICKA NPUHAMUL
pewenuil, Kubep- u uHopmayuonuvle onepayuu.
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‘Ukipwénipjni
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pughwljwl opkugppny wdpugpus jupqugnpmudibpp, dwubwynpuugbu’
134-pnnp hnnJwésh 1-ht dwup, twppiwwnbunid B, np hsybku hnnudwubpp, wy-
whtu ) ngputg ypw junnigws okuptpt n1 shinipnitubpp wbpwnd qnup b,
uwluyt npup nhnynid Eu npuytku hpuwujuts wpnidng hipunipnyt opjkljn-
ukp: Uw wowtwlynwd k, np hnnh b gpw Jpu junniggws okuph ajundwdp ju-
pnn B wnweowltiw) wmwpphp whdwbg wunljwing ubkthwliwbnipjub hpw-
Yntlupltp, hish wnwowgunid k pupy b tpphdt wiynistih pywugnn ubthulw-
unipjw hpuyniiph hudwinkn oqunugnpédwi b mbophlwh fnunhpttp:

Uju hnnpjwsh spowimlnid -

- JEpniskup 22 punupughwljub opkunpnipjudp wdpugpus «wipupd
gnijp» hmuljugnipjut hpwdulwb htnbwupubpp,

- hudbdwunuwljub jubgugutip wy; whnnipmniutbpnid wnljw opkuunpu-
Jut jupquynpnudubph htiwn,

- Jubkpyuyugubkup jnisdwt htwpwynp mwppkpwlubtpp, npnup Jupnn b
tywunk] whpwnd gnyph tjundudp ubkthwljwbnipjut hpuyniuph (hwp-
dtp hpwguwtp:

- Luthu juwnupkup thnpp yuundwljubh winpunupd:

bpkph pudwnidp pupdwljuth b wipwpdh ukipnud £ ntin Zondbwljub hpw-

Yntuphg: Uwutwynpuytiv, Zondkwlwb hpwynitipnid wpwnd gnyp Eht nhun-
Ynid ny vhwytt hnnudwup b punbkppn (praedia, fundi), wyb ubthwujubwnhpng
hnnnud wy) wtdh wohtwnwiph wpnniupnid unbndjus gumuljugus wpnniip:
Uju wbwsynid Ep nputiu hnph dwljkpbnyph ptwlud jud wphbunulut
punlugnighs dwu res soli: Ujnuihuhp khtt hwdwpynid shnipinitubpp, gut-
ptipp b puquudju nujupyubpp: Znnh htin wtdhpwjuinpbt juwws jud
npu dwlkpinypht wdpwulgdws opjtjnutpp nhunynud Eht npujtu hnnh pun-
Jwgmghsitp b Eipwplyniud Ehi superficies solo cedit uljqpniiphti, pun nph’ tw-
Ytplnyphg Jtp unbndgwsp htnbnud E dwlbplnyphtt: Uy guydwbibkpnud
nwl b hnnh tyundwdp wpwbdht ubkthuljutnipjut gnnipnitp pugundus
Ept:

! Sk'u Pumcxkoe wactroe mpaso / ITog pemaxiueit mpodeccopa U.B. Hosuukoro u mpodeccopa U.C.
TTepetepckoro, M., 2014, ko 170:
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whu hnnh dwu, b gpubg tjundwdp ukthwljuwinipjut hpuyniupp mupub-
omnjws sk Fugunnipnilt b puquuptuljupui okupkpmd phwjuputiubph
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nnud, sh gipuqugnid 100 mwunpht’”: Uy dudjtnh wjwpwnhg htnn ohtuntipemnt-
ip quntnud £ hnqudwuh punugnighs hudwpdtng hnqudwuh ubthwlu-
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Uhg, b wbhqud ukthuljuinipjut hpuwyniupt b «cowhdwiwthuy b»: Uwutwyn-
puybu, ubthwlwiwwnbpbpp (hwpdbp skt oquuynid ubthwlwbnipjut hpw-
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2 Sk'u GhpUwithwh punupughwlub opkiugpph pudhi 94-p (German Civil Code, Section 94):
3Sku wykih dwbpwdwul https://mll-legal.com/wpcontent/uploads/2019/12/TELFA_COUNTRY_BY_
COUNTRY_REAL_ESTATE_ TRANSACTION_GUIDE.pdf ({kpohti wyyg’ 06.12.2025):

4 Sk u wyljh Uwbpudwul’ https://www.academia.edu/97112289/The_superficies_solo_ cedit_
principle_in_Polish_civil_law (Jtpght ul]g‘ 06.12.2025):

5 Sk'u unfbjh Uwbpudwul’ https://ojs.utlib.ee/index.php/juridica/article/view/J1.2014.22.05 ({kpoht
uyg 06.12.2025):

6 Sk u unfkh Uwbpudwub’ https://www.fig.net/resources/proceedings/2012/2012_3d_workshop/ss1_
dimopoulou.pdf (kpoht uyyg 06.12.2025):

7 Sk'u unfbijh Uwbpudwul’ https://mil-legal.com/wp-content/uploads/2019/12/TELFA_COUNTRY _
BY_COUNTRY_REAL_ESTATE_TRANSACTION_GUIDE.pdf (ykpohti uyg' 06.12.2025):
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22-1, h tnuppkpnipynih wy EpYplkph, ZeonUbwluwi hpuyniiph' Jbpp tpdws
Jupguynpnidubpp sh thnpuwnt] b dh thnpp wy) muppnipjudp E oupdybt;: Uwu-
twynpuytiu «wipuipd gniyp» hwuljugnipniup wnwghtt wiquyd vwhdwuyl) &
«Ulipwpd qnuyph dwupis 22 opklipny® (wyunthtn twb' Opkup): Opkuph 2-py
hnnJwény wpwnd gniph hwuljwugnipmniup mpdws L htnbyw Yipy. « Gaoupd
qayp - hnph, wdpwluygwd gnijph ni hnnh i (Guid) wdpalugyws gnyph Gjun-
vwdp hpwijwgnpnipintibbph widpnnonipiniin:

Ulpwipd gnyph ppujulul Jupquyhdwip nwupwsynid F hwl Zujwuuw-
ap Zwbpuwy bnnipinianid whnwwl gpubgdwi Eapulw onubukph, dniyju-
Jhb, glnnuyhb-dnyuyhl b glwnuyhl bwfbph, wphbunmwlwl sSwgnid nibkgng
whkqbpulwi opyElnblkph Jpw: Zuyuunmlh Zubpuy bnngepul opkiphkpny
wippwnd gnyp Jwpng Fhudwpdly bwl wyy gnipp»:

Uju hmuljugmipiniip wykjh o jununid £ gniypughtt ppudniupubtph dw-
uhl, pwt poih whpwipd gniyph, pwth np wpwnpd gniypp hwuljwugyniud k npytu
hnnh, wdpwuydws gniph tjundwdp hpujugnpmpnibtiph wdpnnonipe-
i Uhlitnyb dudwbwly, wju hwuljugnipiniithg jupnn up plutgub), np hnnt
nt npu Ypw wdpuuyduws gnypp phnymd b npybu hupunipnit opjljn, hw-
Jurwl wwpwguynid skp ogrnuugnpdyh pdupynudp:

Cln npnud, Opkupp vwhdwinud Ep twh hnn, wdpuluwyws gnyp b hnnu-
dwu hwuljugnipnitutpn: Uwubwynpuybu.

«Zn1 - kphhpp Juqunn Wnipep' hnnuiynie, wywnwd jud wy) o, husybu
twl hnnh Jtpgbniyu b uinnpglinbyuw mupwsph guujugus dwup' npu og-
nwgnpddwt tjundwdp Zujuunwth Zubtpuwybnnipjut opkiputpny twpuw-
nbkujwsd nwhdwbuhwynidutpny hwunbkpa:

Udpwljuyué gqnup - donnwybu ogunugnpstint tyywwwlny hnnhtt wd-
puygdwsd hpkpp: Udpujuydws gnuyph pungpynid k okupbtpp, ohunipiniuubpp,
Ynunitw] b odwinuly Junnygubpp, puquudju mujuplubpp b wy qnyp, np
wdpwljgyus L hnnht b nptt mthbwp £ wbhpwnt] nputhg wnwig kwjut Juwuu
wuwndwnkint wyy gnypht, npu npbk dwuht jud hnph:

znnh U (Yud) wdpwluyws gonyph tjwwndwdp hpuwjwgnpnipnibtbpp
nfju hnnudwuh b (Yud) wdpuluygws gnyph tjundwdp wyt gnypuyht h-
puynitpubpll nt wupunwynpoipniubbpp, hyyhu bwl ogunugnpsdwt uwh-
dwtwthwlnidubpp, npnup hbnbinid & hnnh b (Yud) wdpujuydws gniyph h-
pujulwt Jhguyht, pk Zujwunwih Zutpuybnnipjub opkuputpny, uuy-
dwtwqpbpny jud quunnwpwih ophtwjui nidh dbke dnnwus npnonidubpny wy
pwlt sh vwhdwuws:

8 Sk u «Ulipwpd gnyph dwuhli» 22 opklip, 20-29, pinmuyud’ 27.12.1995p., mdp Ynpgpky k
01.01.199%.:
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Znnudwu - vwhudwbughtt ipwbbkpny opowlju hnnbkphg wipwngwsé hn-
nulwnnpp, npp gpuigdws b Zujwunwih Zubpuybnnpjut yhnwlub ju-
nuuwnpnid, hwdwpuwludws b oppwgsyws b Zujwunwih Zupuyinnipjut
opttunpmipjudp uwhdwiudws Yupgny' hnntph oquwugnpédwt pwpunkqh
Ypu»:

Uoyws opkuipt nidp Ynnpgplky | 22 punupwughwlju opkiugpph pnniudundp,
nn wy) Uninbkgnud npptigplg: Uwubwynpuwtiu, 22 punupughwlub opkiugp-
ph 134-p hnpwép uwhdwtnud E, np whpwpd gnyp Eu hwdwpynud hnqudw-
ubkipp, puntpph dwubkpp, Ukhniuh opwyht opjkjntitpn, wnwntbpp, puquudju
wnulhutpp, vnnpgbniyu b yepghniyw stuptpp, shinipnitutpp b hnpht wd-
pulgyud wy) qnugpp, wyuhiph' wyh opjklnbikpp, npnip withtup t hnnhg wi-
ownk) wnwlg wyy gnyphlt jud hnqudwuhb Jiwu yundunkpn ud npubg
wowhwlnipjut hnthnjudwl, punupdut jud tyunuught tpwbulnipjudp
htwnwqu oqurnuugnpdumbt wmuhttwphunipywi:

qtpp wpywd wpwpd gniyph pyupynidubtpp juwyygws b hnnh htn, vwljugh
wgu pYupluwi Uk thuy skuptipt n1 phtinipjnitknt b, np phnynud B hup-
unipnyl punupughwljut hpwyniuph opjklwn: Cunkppp, puwn Cunkpph dwuhb
optitugnpph 3-py hnpdwsh, hnnuswsynyphg ukppl, hul gpu puguljuynipjut
nlypmd” plyph dwlplinygphg, gpujuquitiiph fud gphnuptph hwnwyhg
utippl’ puwn unpnipjut nknunpdus tphpuytnth dwub b, npp dwwnskih kpb-
ntppoquuugnpsdwtt hwdwp: Cunkppoquuugnpénidt by, 22 hnnquyht opkiugpph
huwdwdwju, htwpunp £ dhuyt wyn byunwljuyhtt ipwbwynipjut hnnbph
wwpuquynid: Ujuhiph punupughuljui opowbunnipyub opjkljinp hudw-
yunuwupiwh bywbwlnipjut hnnt b Unyup yepupkpbh L twb winwntubphb,
opuyhtt opjkjunknht®: APuquudju mulhubpp bu hupunipnyt punupwughwh-
puyuljut opjtljnn sk phnynud: Ujuhlipl, pugh otuptnhg ni ohtimipiniuitiphg,
Ujniu wipwnd gnyphpp skt Jupnn huk) ubthwywbnipjubt hpuyniiph huptne-
nnyu wowplu:

Utp Jupshpny ubthwljwinipyut hpuniiph wyu kpljpudwinipyniip hngh
b otiph dhol wnwowgunid k gnpstiwljut b nkuwlwt uh pwpp jpunhputp, n-
nnup quwnyg wykjh pnputnid G

Uwutwynpuyku, phy skt nhwptpp, pp hnnudwuh Jpw junnigdws kpl-
hwpuih phwlbjh wwb vh hwplyp qunuind Edh widh, hul dnw huplp
wy], hull hnph Wjundwdp wnju L hudwntn jud puduughtt ubthuubnige-
b Yud hwdwjipught ukthwlwinipimt hwinhuwgnn hnqpudwubph Jpu
Junnigud shimpnitkph (ophtwl wunnunbwlubp) Gjwndudp wnlu k

Eppopn wudh ubthwwbnipyut hpuwynitpp:

9 Sk'u 22 hnnuyht opkiugpph 6-pry hnnjwsp:
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Lwhu whwp E upkup, np tkpuynidu hwdwjupwghtt hnnkph tjundwdp
udwt ppughdwly sh upnn wnwewbwy, tpp hwdwjupp hnnp qupdwlunipe-
jutt hhuniputpny wpwdwnph Eppopn whdwg, Ypphitbpu Jupdufuiwms
hnnudwuh Jpw junmguuywnnid hpujutimgitt b wyunthbnb puntwb wn
ohtinipjul ubthwujutwwntpp: Uwubwynpuybu, 22 hnqujht opkitugpph 46-pn
hnpjwsh hudwduwyh hnqudwup ubhwwiunbp oguugnpsdwh b npu-
dunpnud junniguuyyundwl, wthwwnniyg oqgnugnpsudw fud Jupdwjunip-
jwtt hpwyniupny: Upghpdmd £ yhnwlwb jud hwdwjupught ubthuljuinip-
it hwinhuwgnn hnnudwubpp Jueniguyunindwl hyunnwng Jupdwlw-
[mpyul jund whhunnnyg ogunugnpduml ppunnilipny npudwgplp pugu-
mmipjudp unijt opkiugpph 63.1-ht hnpjwény vwhdwigus Jud «NkEwnnipniu-
dwubuwnp gnpspukpnipjut dwuhty Zujuunwih Zutpuybnnipjut opku-
pny twhwnbugws MUS spugpny (Spwgpkpny) vwhdwidws nhwptph:

Ujuhtipl, npytu punhwbnip ubnt, gnpénn jupquynpnidubpny twhaw-
wnbkujws k, np hnqudwubpp junniguyundwb tyuwnwlng skt jupnn mpw-
dunpybt Jupdwlunipjui jud wthunnyg ogunuugnpddwt hpuyniupny: buy
pugupnipnibubpn yipupbkpbh B onmwpbpipuw whnnipniuutpht b ghdw-
twghnwlwt bkpiuyugnigsnipniuitphtt npudwnpynn hnntpht, npniug hw-
dwp opkiunhpp vwhdwilky k wy nwppbpng pkdhd, b NUQ spugpm] npu-
dwnpynn hnnbpht, npnup whwp L paudupupbi npnowlh swhwihoubph:

Uwjuy hpwhdwlp wy) kp dhish 2005 pyujubp: Uwubtwynpuybu, dhtsh
wyn pYuljuip, kpp 22 punupughwljut opkuiunpnipinit tkpdnidytg funni-
guywwndwt hpuynitph htunnhwnnunp, htwpudnp Eh glwptp, tpp Jupdw-
Juws hnnh ypu Junnigythl okupkp, shtinipnitkp, b Jupdwluikpp nun-
luyghtn ohtintpyul ubthwljwiunbp pupniiwlkym] Jupdwljwg k) hogp:

Byt hnnudwup b phtinipniup nhnynid Eu npytu hiptnipny punu-
pughwhpujuljut opjtjn, wypnihwunkpd hnqudwu-ohtunipinit vhwutnipe-
jnitp opkunhpp thnpdk) b wywhnt] twhwnbubim] dh swpp upquign-
poudlibp: Npubu wewyk] whiwent jupquynpnid Jupnn up Gok) «@nyph
tjundwdp hpwyniupubph whnwljwih gpuigdwt dwuhb» 22 opkuph 9-pn
hnnudp, nph hwdwdwgt’ nplk okph Jud ohtint pjul (wjunthbn® phintpyntiy)
tjundwdp ubkthuljutnipjut ppuynttpp jud hnqudwuh jupniguyundwb
hpwyniup nitgnn wtdh Ynnuhg Jurenigjwé shtimpjut tjundudp junnt-
guyunnnh ppunjnipp sh Jupnn gpuigdly, tpt tkpluyugdus sku jud
gqpuiignn dwpdiunid wnlju skt gpuignidp huygnn hpwjwwnhpng® wyn ohtnipe-
Judp Swiipwpbnjws hnqudwuh tjundwdp hpuyntuph JEpupkpju; hpudw-
hwunwwnng hwunwpnptp (hpuwjuwhwununng huunwpnptph wdpnnow-
Jutnipjut wuwhwy):

10 Sk'u 22 hnnuyyhtt opkliugpph 63.1 hnmpjws, «NEnntpynib-twubwnp gnpspukpntpyub twuhbs
22 opkuph 4-py hnnwsd:
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Ujuhlipl unnwgynid k, np bpb shinipynibp jupnigdws E wj) widhb wwwn-
Jwunn hnnuwdwuh Ypw, wyw wyy ohtuntpjut tjundwdp ubthulwinipjub h-
nuniupp Jupnn k gputigyl) prugunuy bu wyt nhypnid, bpp ohunipjudp Swb-
puptnujwsé hnph tjundwdp welw E npbk hpwynitp: Uju jupgquynpnidp
tyuwwnuy L hbnwwinnid wywhnybnt hnn-obkup dhwutinipiniip, npuytugh
sunugyh Uh hpwyhdwy, np ohunipniup wuwpu 1hth hnnhg, puth np hkug
oshunipjut hwuljwugnipiniuhg b pluntd, np wyjtt wdpwluyuws k hnnh:

Znn-okup Uhwulnipjut dwuht welw ko twb wy jupquynpnudubp 22 pw-
nupughwljub opktiugnppnuu:

Ontuugpph 207-pn hnnduwép vwhdwiund £ hkwnbyup.

«l. Uy mudh yunjuwing hnnudwumd qunuynn wipwnpd gnyph ubthww-
twwnbpl hpwyniup nith ogunugnpsty wyn hnnudwuh wjt dwup, npnid wdpw-
Juyusd k wtpwupd gnupp:

2. Mphoh hnqudwuh Ypw quniynn wpwnpd gniph ubkthuljutinipjut hpw-
Yntupl wy) wbdh wugukhu, yipghtiu hnnyudwuh hwdwywunwupiwb dwuh og-
wnwgnpddwt hpwyniip k dknp phpnid inyb wuwydwbkpny b swjuny, hty wb-
owind gnijph btwjuljhtt ubthwujuwbwwnbpn:

znnudwuh tjundwdp ubkthwljutnipjut hpuyniipt wy; wbdh thnpowbgbp
hhup sk wyny hnnuwdwuh Jpw qubiynng wtpwnpd gnyph ukthwljwbwwnhpng® hn-
nuuwuh ogunugnpddwtt hpwyniupp thnthnjubint jud punupbint hwdwnp:

3. Miphoh hnnudwuh Jpw qunuyny wpwpd qnyph ubkthwljwbwwntpt ppw-
Unilip nibih mhpuybnt], ogunugnpsty b wophtiky hp qnuypp" tbkpwnyw) pwlb-
k] hwdwywwnwujuwt pkupkptt n ohuinipnitiubpp, tpt nu sh hwjuunid
wnjuy hnqudwuh ogunugnpédwt’ opkupny fud wuydwiwgpny vwhdwudws
wuydwtubpht»:

dtpngpjuhg Jupnn kup vh pubth tqpuljugnipniuabp junwnpt.

Luwiju opklph nidny wy] wbdhl wunjwing hnqudwumd quinng shinip-
jut ubthwljutwnbpt hpwyniup L unwinid oquugnpstkint wyn hnnudwuh
wyt Ywup, npmud wdpuljuyyyws L ohtimipinibip: Upwtng Jupstu ph nisynid £
twl «Fnyph tjundwdp hpwyniupubph ywhknwlwb gpuigdwt dwuhb» 22 o-
npkuph 9-pn hnnwédny uvwhdwijws wwhwigh Juunwpdwt hwpgp, puth np
unwugynid k, np wy) mbdht yunljuwing hnqudwunid gquniynn ohunipjut uk-
thwlwbtwwnbpp wyny ohunipjudp swupwptkniws hnnudwup oguugnpstint h-
puniup niuh opkuph nidny: Uwljuyt dSwgnid k hwgnpry hwipgp, pk htsyhuh
oquugnpsuwl wuhl k junupp hulangh]_[lo, Iaho wihwinnyg: Cun npnud, tnyh
hnnJwéh 2-py dwutb ) jupstu pt wpdunpnid £ hnnpudwuh ogunugnpdtwi
wuydwbkph b swjwh wnwnipniup:

Gpt shunipjul ubthwljwuwwnbpp npuing sSwbupwpknujws hnnudwuh
huwwnqusép ogrnugnpénid E Jqupdwjuyulju hhuniupubpny, wyw wyn hpw-
ntlupn thnfjuwtigytnt k ohtinipjut tnp ukthwljutwnhpnon:
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Uwjuy bohz E1hubny, Epk hnqudwuh ukthwljwbtwnbpp npnoh ununpkg-
k) Jupdwljunipjul hwpupkpmpmnibitpp: Upyn'p 22 punqupughwljub o-
pkuugpph 207-pn hnnjwésh nidny ohuntpjut ukthwljutwnkpn dtnp Yptph oh-
hmp]uldp Zsmhpmphnin{mb hnnuwdwup whwwnnyyg oqgunugnpétint hpwyntip:
Bpt wn , wyw wpgn p tdw oqmmqnpbnuln sh qulpulph hnnwdwuh ubithw-
Juwtwwnhpne hpwyniupubpp: Gephn s, myw ulpr}]n p wdwl uulhdmhunhuﬂlnuf]}
sh fmwpwnph shtunipjut ubthwjuwbwwnhpne hpwyniuputpp: b dtpen, nph "u
wlwnp E wnwetnipinil nuy:

Uju pninp hwipgtpp b hwjuwunipmniuubpp guydwbwynpjws Eu hnqudwu-
ohimipjull npuyku punupughwhpu]ulub hupnipnyt opykljnitph tnwpub-
ownndwdp: Fipdwsd ophtwlny ubkthwljutwnbptphg b ns UkYp sh Yunpng (hwp-
dtpnpklt niophtty hp gnypp wrwig dntuh hwdwdwjunipyub, hsp hwljw-
unid k pnit ubthwljutmipjut hpuyniuph tmipjutp, nph jupbnpugnyu pu-
nunpuunwppp gnypp ukthuljut hwykgnnnipjudp mbuophtkint ppwjwqnpnipe-
jniub b

Cuy npnud, whwnp £ wpdwbwgnly, np phipdws ophtljp nbuwjub punyyph
sk, wyp plunud E gnpstwjuitinid wnljw hpwghdwlhg b Jkpwptpkh £ htug hw-
dwyupwyhtt hnnkpht, npnup dudwbwlht mpudwnpyt) Eht qupdwunipjut
hhuniipibpny npw Jpw shttwpupnipnih junwpbine poypundmpjudp, nph
wpnniupmud unbnddwsé shtimpniup npupdby L Jupdwuljuih ubthwlwuiniemnt-
ip hwdwywnwuub gpuitgmu unwiugng junuunph §ndhunbnud:

Bpt ntuntdbwuhpbup Gplwth punupwybnh npnonidukpp, wyw Junbku-
ukp, np hwdwjipwjhtt hnnh Jupdujuniput wuydwihwgppnid juunwpyty
El thnthnjunipiniiubp, nphg dwubwynpuybu unyt hnpJwsh pttwpdw nk-
uwtlnithg uplnp £ Jupdujunipiut hwpwpbkpnipmniuttpp dhulynndwth
nunupbkgubint fEnh wpljuynipmiipn:

Uwubu]npuybu, Bplwih puqupwubinh 2025 pYwluih ingtdpkph 28-h
phy 4846-U npnotundp wjninuniwljh ukthwlwiwwnhpng htn Yupws Jupaw-
Jumpjut yupdwiugpmd wkjugdmd k anp' 7.7 Yhwn, nph hudwdugi’ «6-
pbwt hwduyuph jwd Gphwuh pwnupuybnwpuwh Ynnlhg hwjuinipjut
wpdwiwugws punupuwohttwfui Jud tkpppnidughtt Spwgptiph hpwljwbwg-
dudp, hyybu twb Gplwt hwdwjuph Ynnuhg jud dwubwlhgnipjudp wyg
Spugpkph hpujubugdwi jud hl‘llhpul]hh wwuwlnipjut wy tunghpukph
Jupquynpludp yuydwbwynpyus Jupdwinnit hpwyniup nith dhwinnuw-
uh hpudwpyk) unyb wuwydwbwgphg, nph nhwypnid wuydwbwghpp hwdwpynud
Enusws (punupus) wuydwiwugphg dhulnniuih hpudwpybjnt duuhb sw-
unignudp Jupdwlwih Ynnuhg uinwbwnt wwhhg tpkp wdhup jputiwnit hw-
onpnnn opp, hul unyjbt wwjdwbwgphg swgnn Jupdwfwimpjul hpwyniuph
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whinwlub gpugnidy nidp Ynpgpus E fwhwsynid «@nuyph aljundudp hpu-
Yniuputiph ywhknwljut gpuingdui wuh» opkuph 35-py hnndwsh 3-py dwuh
3-py Yk @ bipwlknh hudwdugi’ Jupdunnmp I}Ill,[l"lu[l'l hhuwlb Jpu»':

Ldwt npnonudubipp puquuphy kb, hulj intsnudubipp ny hunnwly: busybu wp-
nku ok Lup, tdw hppwyh&wly skp (huh, pk hnn nt okup dhwubtnipniup -
puuywnyws sihukp, b ohunipnitp dhpwn htnbkp hnph dwjuwnwgpht b w-
nwudht opowtmunnipjut Ukp qunuynn opjtjn sphinydtp: bulj ubpjuynidu wnljw
hunhpubpp, Yupdniwd Gup, Yupny L msyl) Uvh pwtth muppkpuyny: Lwdw-
gnyju jnisnudp Jupng kbl bpp wpwnd gnyptph ubthwljwbwnbpbphg dkhp
Ujniuhtt onnuph hp ubthwljwimpjui hpwyniupp npuibing huly Yhpulubqib-
1nY hnp-otup dhwutimpnitp: Uk nhypnid, Epp tdwt hwdwdwjunipmnit siu,
b whpwdtow k nhul) hpwyniupubpnh hwplunhp yuwonwywinipjut tpubwl-
ubkpht, jupénid Lup, np wnwelnipniup whwp b wnpyh honh ukthwljwbwwnh-
pngp, uwljuyt npny Yhpuywhmdubpny: Lwh Jupbjh b wbanghw §hpunt)
Jurniguyuwwndw hpuynttiph jupquynpnidubpp qgonpswnpbiny:

22, punqupughwljut opkiugpph 204! hnnpwsh 4-5-pn vwubph hwdwduygi’
ubthwljwunipjut hpwynitupny wy] wbtdh yunljuwing hnquwdwunid junnigw-
wuwndwl hpuyntupny Junnigdus fud unbnsyuwsd skuptpp b shinipniuutpp
hnnudwuh ubthwljwiwnhpng ukthwluunipniub b, pk w put twpuwnbu-
Jwsé skt opkupny: Yunnigwwuwwndwbt hpwyniupp, bpk optupny witih jupd
dudljtnn twhwnbudws sk, npudwugpynd £ yuydwbwugpny vwhdwidws
dundljtwniny b sh Jupnn gipuquigk) 99 wuphi: Ujuhtph wiwnghw Yhpunk-
nd Jupnn kup hnquidwuh Jupdwlunipul hpudniiph wpudwngpnidhg hb-
un' 99 nwph whg, wyn hnpudwunid jurmglus shintpyut tjundwdp ub-
thwljwtnipjut hpwyniupp yunuptguby b Jepunupdut] hnqudwuh ubthw-
Jwlhwnhpnep’ hhwpljk hudwpdtp hnjuhwinnignmd npudwnpbin] shintpyub
ubthwlwbuwwnhpnen: Uhlitnyh dudwtiwly, hwipyh wntubny, np wyu juuinhpp dk-
Swlwuwdp Jepwpbkpbh E hwdwyupuwghtt hngbpht, dbpp todws jnisdwt mwp-
pipuwyp Yupkh E hpugnpst) dhuyt wyt phwypnud, tpp Gphwt hwdwjupp gjjuw-
Ynp hwnwlugény b punupuwohttwjut hwuwnwpnptpny hunwl npnsh, ph
hs hwipognin tyyuwnwljakiph hwdwp Ewithpwdbown wyn nwpwsdpp, nputugh
ubthwjwinipjut hpwyniuph vhowdwnnipyut hwdwswhnipniup sfpwpwnpyh:

Gplhwth punupwytnh Jtpp tpdws npnydwdp, npny yuydwbwgpnid thn-
thnjunipinibiubp b Junwpl], wju jinp twpwnbujws B vwljugi sw nplk
wunpunupd, ph hty khulne ohumpjut htwn: Zkmbwpwp, jupsnwd Gup, np
Utp Ynnuhg wpwewnpuwép Jupnn b nisk) hnp-ohtunipmnit mupwbgwnnidp,
hul] npytu hwdwljupquyht (psnid wpwewpynid Lup, np Lunupughwljui
opktugppnid «waipwipd gnijp» hwuljugnipjut ke ukpwnyh dhuyt hnpudwup,

11 Ugbijh dwbpudwut nk'u https:/www.yerevan.am/uploads/media/default/0002/57/
dacalc89cc6bf87568a85d8ecfd6a21989dcfa79.pdf
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hulj hnnudwuh Ypw Jurnigué oktptph nt ohunipniuubpp nphnydbh npytu
hnnuwdwuh punugnighs b htwnbku hnnh fwjuwnwgphi: Opubu pugunnipe-
it whwnp b twpwnbul] puquupbwljuput oktuptipnid  phwljwpwbttph
tjundudp ukthwljuinipjut hpuynittupp b junmguuyuwndwt hpwyniupp:

Cuy npnud, Junmguuyuwundwt hpuwyniuph Jupgquynpoidukpnud bu wt-
hpwdtown k thnthnjunipjnitubp junwuplk] b vwhdwil), np jupniguyungus
hnqudwunid Jupnigws okuph tjundudp jupniguwywwnnnp dknp E phpnud
ubthwjwunipjut hpuyniup junniguywndwi hpuyniuph dudljtnh pipwg-
pnud: Ujuhtiply, Epl hnnudwuh jupniguuyundwb hpuyniupp mpudwnpyb) |
50 vnwupny, wyw ohuntpjut tjundwdp ukthwwinipjut hpwyntupn sh ju-
nnn wykih 1hub: 6y bpk hnnuiwuh tjundwdp junniguyundwt hpuyni-
pp qunupnid k, wyw qunupnid E twlb ohunipjut tjundudp ubkthwuljutnipe-
Jutt hpwyntupp:

Uju wnwownlip, Ukp Yupsdhpny, Yinish owwn juunhpttp, pubh np junnigw-
wuwundwl hpwyntuph nhypnid junnigws shuntpjut tjundwdp hpuyniuph
hwipgp dhtish junniguyuwndwt hpuwyniuph dudjbnh wjwupwnp phph £ jup-
quynpdus: Uwubwynpuytu, bpl junniguyundwdp npudwunpwus hnnw-
dwup Yypu Junnigynid b Uh pwith phtinipniutp b jurniguyuwndw hpw-
Yntlp niikgnn wtdp guawunid £ qupdwjunipjubt hwudtt) wyn ohtinipni-
utipnp, wyw, punn gnpénn jupquynpnudubph, nu htwpwynp £ hppujutiugubty
pugunuybu jupmguuywndwh hpuyniipp thnjuwighint dhengny: Uyuhlipl’
gnpstwfuinid, Epk junniguywndwb hpuyniup niikgnn wtdp gujuwinwd
E wtionht wyn ohtumpinitip, vhwl muppbpuyp jurniguywndwi hpuyni-
ph mbophdwb knwuwl k, npp Jtpp wpyws ophttwyh nhwypnid wthpugnpst-
1h & Qupénud kup, np jupniguywwndw hpuwynituph htunhwnninp wju wuy-
dwtubpnid sh swnuynid hp tyyuinwlht, putth np wyb whwnp k wykh byuu-
nuwynp yuydwbkp uinknsh hwnjuwbu phqubu mbkuwblyniuhg, kpp wnwyby
tywnwjuwhwpdwp (hth hnnwdwup dknp phipk) jupniguywndwi hpuyni-
pny npnowijh dudltwnny, hpujutwguk] hwdwwywnwupuwt phqubu gnpént-
utinipniup b uvnnwbiw) owhniype, wjtnthtnb jurnigqus shunipniuubpp jud
pwunt) (Qupudws, pt hy ohunipmiutbph ki junnigdty) b JEpunwpdut) hn-
nuuwuh ukthwuljutwnhpnen tnyt Jpdwulnid jud shtinipjniuttpny hwunbpd:

Pulj wju phwpnid, Epk gpuigyh junniguuywnnnh ubkthwljwutnipyut hpw-
Yniupp ohumpinittitph tyuwndwdp npyku hupunipnyu opykljn, wyu juuinhpp sh
wnwowbw: Uhltnyt dudwiwy, wjit vwhdwtwthwlyws Yhth dudljlnng b
pnjnph hwdwp Y1htth npnowlh b jutjpwnbubjh: Y htswbu wpnku toky Bup,
tdwt Jupquynpoidubpp Yihtkt pugunnipnit puinhwtnip Juwbnbhg, wyu-
hliptt’ hnni nt ohimpniip whnp  nhink) npybu Ukl wdpnnenipnit:

Udthnthtnyg Jupnn Eup Juwnwpl) hbnbjw) wpdwtwgpnudiubpp. 22 punu-
pughwjul opkiugppnid wthpwdtown k juwnwpl) thnthnjumpiniuttp b «ub-



Runupwghwlui hpunfniiip 121

owipd gnijp» hwuljugnipjut ubkppn nhintk) pugunwy bu hnnudwup, hulj hnnu-
dwup ypw wnw ohunipniuubpp, mulhutpp b gwbijugws hp whwnp L nhunt
npyku hnnuuwuh punlugnighs, npp htwnbbknt £ hnqpudwuh fwjunwqgph:
Nputu pugunnipnit whwnp b twppwnbul] pauquuptiwjupwt okupbph hw-
dwp twppwnbujws hnnuwdwup b jupniguyundwi hpugntbipp: fuqluphw-
Jupwt okupkph ghypnid nidh ke Yuuwb gnpénn Jupquynpnidubpp: buys 4k-
pupbpnid £ jupniguyundwi hpuwyntupht, wyw whwnp E bwpowntut], np
junpniguyuwndwt hpuyniuph npudugpdut dudjinnd jupnigws oh-
unipniuubph tjundwdp jupniguyundwb hpwyniip niibgnn wban dknp &
pipnud ubthwljwinipjut ppuynitp jupmguuwwwundwt hpwyniuph dwdlyb-
nnid: Yunniguyuwwndw hpwyniuph dwudljnp jputunt jud Junudwd qu-
nupbint phypnid nunupknt L bwb shtnipmnitutph tjundwdp ukthwlw-
unipjub hpuyniupp:

Uhliinyt dwdwbwly, gnpénn wuydwubbpnid wnljw hwdwjupuyhtt hnn-
otiip Uhwutinipyniup whwp k nist] hnnudwuh ubthujuwwnhpng (hwudw;jup)
b ohinipjul ukthwljutwnhpng thnppiunupd hwdwdwjuanipyudp, Epp tpuighg
Uklp ovnwph hp ubthwwunipju hpuwyntupp dnuhtt: Zudwdwjunipjut pw-
guljumpjut ghypnid, jupsnid tup, wmthpwdbtown E twpiwntuby npnype, nph
hwdwduwy hwudwyipp Jupnn E nhul] qunwpub shtintpjub djundwdp ub-
thwljwtnipjut hpwyniuph hwpunhp nunupkgdw b wyt hwdwyupht epw-
nupdubint ywwhwigny hnnuuwuh Jupdwuunipjutt hpwyniiph dwdljtnh
wnwbjugnyl 99-pn wwpht jpubwynig hknn' J&wptng shinipjub qgnpénn
ontjuyuljut wpdtpp:

HAPUHE ABATISIH - Ilpasogvie nocredcmeusn Keanuuxayuu 3emenbHo20 y4acmka u
DPACRONOJNCEHHBIX HA HeM 30aHUIL U COOPYICEHUNl KAK CAMOCMOAMENbHbLIX 00beKMOog
2PadrcOanCKO20 RPABA: CPAGHUMEIbHBLIL AHANU3 U KOHUenyua pegopma.— CTaTbs MOCBSILICHA
aHaJIM3y MPAaBOBBIX MOCIEACTBUI KBATU(HUKAIIMN 3¢MEJIBHOTO y4acTKa M PACTIONIOKEHHBIX HAa HEM
30aHUM M COOPYXEHHH KaK CaMOCTOSTENBHBIX OOBEKTOB I'Pa)KAAHCKOTO NpaBa B KOHTEKCTE
cratbu 134 T'paxxganckoro koxekca PecriyOonuku Apmenus. [Toka3aHo, 4TO pa3jiesieHHue MpaBa
COOCTBEHHOCTH Ha 3€MIII0 U CTPOCHHE TPUBOIUT K KOHQUIMKTAM B cdepe MONb30BaHUS U
pacnopsKeHHsl, OrpaHUuueHUI0 d(QGEKTUBHON pealn3anuy MmpaBa COOCTBEHHOCTH M MPABOBON
HEONpPEeNeNIeHHOCTH, OCOOEHHO B CiIydasx 3acTpOWKHM MYyHHIMIIAIBHBIX 3eMenb. B craTbe
IIPOBOJUTCS. HCTOPUKO-CPaBHUTENIBHBIN aHAIU3 ¢ onopoi Ha superficies solo cedit, kak oquH U3
MPUHIUIIOB PHMCKOTO IIpaBa W PacCMaTPUBAIOTCS MPABOMOPSIKH, B KOTOPBIX CTPOCHHUE, Kak
MPAaBUIIO, CICAYET Cyab0e 3eMiN. AHANTU3HPYIOTCS TAKXKE MEXaHHW3MBI apPMSHCKOIO 3aKOHO[a-
TEJIbCTBA, HAINPABJICHHBIE Ha OOECIeUYeHHE €ANHCTBA «3EMIISI—CTPOCHHE», M BBUIBILIIOTCS UX
MPaKTHYECKHE OrpaHHYeHMs. B KauecTBe KOHIENIUM pedOopMbl IpeuiaraeTcsi pacCMaTpUBaTh
3eMEJbHBIN YYaCTOK KaK OCHOBHOW OOBEKT HEIBIKMMOCTH, a 31aHHS M COOPYKEHHS — KaK ero
COCTaBHYIO YacTh, C COXPAaHCHUEM HMCKIIFOUCHHH JUIi MHOTOKBapTUPHOM COOCTBEHHOCTH U IIpaBa
3aCTPOMKH.

KnioueBble ciioBa: semenvublil yuacmok, cmpoenue, Hedguicumocms, superficies solo cedit,
OUHCTNBO (3eMIA—CMPOEHUEY, NPABO 3ACMPOUKU, MYHUYUNATLHAS 3eMILS
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NARINE AVAGYAN - Legal Consequences of Classifying Land Plots and Attached Buildings
and Structures as Independent Civil-Law Objects: A Comparative Analysis and Reform
Perspective. — This article analyzes the legal consequences of classifying a land plot and the
buildings and structures erected on it as independent civil-law objects under Article 134 of the
Civil Code of the Republic of Armenia. It demonstrates that the separation of ownership rights to
land and to the attached structure generates conflicts over use and disposition, restricts the
effective exercise of property rights, and creates legal uncertainty, particularly with respect to
buildings constructed on municipally owned land. The study offers a historical and comparative
perspective grounded in the Roman law principle superficies solo cedit and examines legal
systems in which buildings generally follow the legal fate of the land. The paper also evaluates
Armenian legal mechanisms aimed at preserving land—building unity and highlights their practical
limitations. As a reform vision, it proposes re-centering the concept of immovable property on the
land plot, while treating buildings and structures as constituent parts of the land, subject to
narrowly defined exceptions for condominium ownership and building rights.

Key words: land plot, building, immovable property, superficies solo cedit, land—building unity,
building right, municipal land
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