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THE ESSENCE OF THE CONSTITUTIONAL REQUIREMENT ON
THE ESTABLISHMENT OF TAXES, DUTIES, AND OTHER
MANDATORY PAYMENTS IN ACCORDANCE WITH THE LAW

SAYAD BADALYAN"
Yerevan State University

This article examines the constitutional and human rights dimensions of tax obligations in the
Republic of Armenia, focusing on Article 60(8) of the 2015 Constitution, which integrates the
obligation to pay taxes, duties, and other mandatory payments into the provision on the right
to property. The analysis reveals a legal transformation: whereas previous constitutions treated
taxation as a standalone civic duty, the 2015 Constitution reframes it as a legitimate restriction
on property rights.

Through a doctrinal analysis of Constitutional Court jurisprudence—particularly Decisions
U2N-753 (2008), UN-816 (2009), UN-1142 (2014), and UN-1436 (2018)—the article
clarifies the principle of legality as applied to taxation. The Court has consistently ruled that
both the types of taxes and their constituent elements (e.g., taxable base, rates, and scope) must
be defined exclusively by law, not by sub-legislative acts.

The article further compares Armenian constitutional standards to the European Court of
Human Rights’ interpretation of Article 1 of Protocol No. 1 to the European Convention on
Human Rights. It emphasizes that taxation, while an interference with property rights, is
permissible when it is lawful, pursues a legitimate public aim, and satisfies the requirement of
proportionality.

A practical case study on cadastral valuation illustrates how delegating key components of tax
determination (e.g., zoning boundaries) to government decisions violates the principle of
legality and may lead to unconstitutional interference with property rights.

Ultimately, the article concludes that to be valid, tax obligations must be clearly and
comprehensively grounded in legislation, ensuring legal certainty, predictability, and
compliance with constitutional and international human rights standards.

Key words: tax obligations, taxes, duties, mandatory payments, principle of legality, legal
certainty, right to property.

According to Article 60(8) of the Constitution of the Republic of Armenia, every
person is obliged to pay taxes, duties, and other mandatory payments as established in
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accordance with the law. The constitutional regulation of relationships arising in
connection with taxes and other mandatory payments indicates their importance and
significance for society and the state. Primarily, the significance of this matter is
determined by the necessity of forming revenues for the state and community budgets,
then by the need to serve the interests of the state and society, and finally by their role in
the regulation of economic relations®.

In earlier versions of the Constitution (1995 and 2005), the obligation enshrined in
Article 60(8) of the current Constitution had a different formulation. Specifically, Article
46 of the 1995 Constitution and Article 45 of the 2005 Constitution provided that every
individual is obliged to pay taxes, duties, and make other mandatory payments in the
manner and amount prescribed by law. Thus, under the 1995 and 2005 editions, these
obligations were set forth as constitutional duties of individuals.

By contrast, in the 2015 edition, the obligation is situated within the article
guaranteeing the right to property. In other words, the obligation to pay taxes, duties, and
other mandatory payments is currently not only framed as a constitutional duty, but also
as a restriction and interference with the right to property. This approach more accurately
reflects the true content of the obligation.

Additionally, under the 1995 and 2005 Constitutions, the law was required to
prescribe only the procedures, and amounts of taxes and duties. However, the 2005
Constitution also added that the types of such payments must be defined by law (Article
83.5, Clause 2). The current Constitution employs the phrase ‘'established in accordance
with the law," which introduces a crucial clarification that will be discussed further in
this article.

It might appear that even in the 1995 and 2005 versions of the Constitution, the
requirement that the types, procedures, and amounts of taxes, duties, and other
mandatory payments be defined exclusively by law was clear and understandable. In
practice, however, several legal acts contrary to this requirement were adopted and
implemented. As a result, the Constitutional Court of Armenia has had to address this
issue on multiple occasions.

One of the earliest relevant decisions of the Constitutional Court was Decision No.
UN-753 of May 13, 2008, based on the application of 'Radio Hay' LLC, regarding the
constitutionality of Article 53(3) of the Law on Television and Radio?. In that case, the
Court addressed the content of the term 'mandatory payment' as mentioned in Article 45
of the Constitution.

The Court noted that the presence of the word ‘other" in Article 45 implies that taxes
and duties are themselves mandatory payments. Consequently, although mandatory
payments other than taxes and duties differ from the latter, they must share common
features with them.

The Court further specified that the mandatory payments referenced in Article 45:

a) possess a public law character, meaning they are established and paid within the
framework of public law relationships, and

b) are intended for allocation to state or community budgets.
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This position of the Constitutional Court was reiterated in later rulings, including
Decision No. UN-816 of July 18, 20093, and Decision No. UN-1142 of April 2,
2014, Therefore, the initial rulings of the Court on this matter focused on clarifying the
meaning and characteristics of the concept of 'mandatory payment' used in the
Constitution.

The next phase in the Constitutional Court’s development of legal doctrine on this
matter came with Decision No. U-1436 of November 27, 2018, in which the Court
examined the requirement that taxes, duties, and other mandatory payments must be
established in accordance with the law.

In this decision, the Court stated that the phrase 'taxes established in accordance with
the law' used in Article 60 of the Constitution implies that taxes and the elements
comprising their substance must be defined exclusively by law.

According to the principle of legality enshrined in Article 6 of the Constitution
('Principle of Legality"), the Government may adopt sub-legislative normative legal acts
to ensure the implementation of laws, but such acts cannot alter or supplement the
substance of the tax or the scope of the tax obligation. This means that any term used in
the Tax Code, the content of which affects the scope of tax obligations, must be defined
by law.

The same decision of the Constitutional Court also emphasized that the phrase 'taxes
established in accordance with the law' means that both the tax and its constitutive
elements must be established exclusively by law. In each individual case, a tax obligation
will be considered lawfully established if it is not only formally prescribed by law but
also if its constituent elements are fully reflected in that law. Otherwise, the situation
will amount to unlawful interference with the right to property.

The European Court of Human Rights (ECtHR) has also developed consistent case
law on taxation as interference with the right to property, specifically under Article 1 of
Protocol No. 1 to the European Convention on Human Rights.

The ECtHR recognizes that taxation constitutes an interference with the right to
property. However, such interference is not inherently incompatible with Article 1 of
Protocol No. 1, provided certain conditions are met®.

States enjoy a wide margin of appreciation in matters of taxation, as these fall within
the domain of economic and social policy. The ECtHR generally defers to the judgment
of national authorities unless tax measures are arbitrary or disproportionate’.

Taxation must pursue a legitimate aim in the public or general interest, such as
increasing public revenues or promoting economic fairness. The ECtHR typically
accepts the existence of a public interest in tax legislation without extensive scrutiny®.
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The principal criterion applied by the Court is whether there is a reasonable
relationship of proportionality between the means employed and the aim pursued. This
includes determining whether a fair balance has been struck between the general interest
of the community and the individual’s right to property. Imposing an excessive or
disproportionate tax burden on an individual may result in a violation of the Convention.

Thus, both the ECtHR and the Constitutional Court of Armenia have consistently
held that the definition of taxes, duties, and other mandatory payments inherently
constitutes a limitation on the right to property. Such limitations may only be considered
lawful if they are prescribed exclusively by law, conform to the principle of legal
certainty, pursue a legitimate aim, and are reasonably justified.

Developing these positions further, both high courts have affirmed that the imposition
of a tax obligation is a lawful restriction on the right to property only when the tax is
established by law, and the term 'tax established by law' encompasses both the legal
definition of the tax type and the specification of its constituent elements exclusively in
legislation.

In other words, any legal norm that affects the scope of a person's tax obligation must
be defined by law. To illustrate, consider the following practical example:

According to Article 62(8) of the RA Tax Code®, in the case of alienation of
buildings, structures (including unfinished constructions), residential or other premises,
and land plots, the VAT base is determined according to Article 61 of the Code and the
present article, but not less than 80% of the taxable base determined under Article 228,
except in cases provided for by the same article.

Article 228(1) provides that the taxable base for property tax shall be the cadastral
value approximating market value, as determined by a law regulating cadastral
assessment for taxation purposes.

Hence, Article 62 refers to Article 228, which in turn refers to the Law on Cadastral
Assessment for Property Taxation Purposesi®. To determine whether the elements
comprising a tax obligation are defined by law, one must also examine the relevant
provisions of the latter law.

According to Article 3(1) of the Law on Cadastral Assessment, the cadastral value
approximating the market value of land plots (except those for agricultural use) is
calculated using the following formula:

CV =BP x A x ZC, where:

CV - cadastral value approximating market value for taxation purposes;

BP — base price per square meter of the land plot (excluding agricultural land);

A —surface area of the assessed land plot in square meters;

ZC — zoning coefficient (reflecting the location-based valuation zone of the land
plot).

While two of the three required elements for calculating the cadastral value (base
price and zoning coefficient) are defined by the same law (in Articles 3(2) and 3(3)), the
zoning boundaries themselves are defined not by law but by Government Decision No.
1023-N of June 4, 2020, based on Article 3(5) of the same law.
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Therefore, one of the components required to determine the cadastral value—zoning
boundaries—affecting the scope of the taxpayer’s obligation, is not prescribed by law,
but by a sub-legislative act. This means that by changing zoning boundaries via a
government decree, the amount of a tax obligation can be increased.

Such delegation contradicts the constitutional requirement that tax obligations be
established in accordance with the law and thus may amount to unlawful interference
with the right to property.

Conclusion

Taxation as a Constitutional Limitation

The obligation to pay taxes, duties, and other mandatory payments, as enshrined in
Article 60(8) of the Constitution of Armenia, constitutes not merely a civic duty but a
legitimate limitation on the right to property.

Requirement of Legal Basis

For tax obligations to be lawful under the Constitution, both the type of tax and its
essential elements (tax base, rates, conditions, etc.) must be prescribed exclusively by
law. Sub-legislative acts may not define or modify these components.

Principle of Legal Certainty

The legal framework governing taxation must satisfy the principle of legal certainty—
taxpayers must be able to understand, foresee, and calculate their obligations on the basis
of legislation, not administrative discretion.

Alignment with ECHR Standards

The interpretation of taxation as interference with property rights is consistent with
Acticle 1 of Protocol No. 1 to the European Convention on Human Rights, which permits
such interference only when it is lawful, pursues a legitimate public aim, and is
proportionate.

Judicial Doctrine of the Constitutional Court

The Constitutional Court of Armenia has affirmed that tax obligations are
constitutionally valid restrictions on property rights only when established in accordance
with the principle of legality and when each element of the obligation is enshrined in
statute.

Unlawful Delegation of Tax Components

Delegating the determination of tax-related elements (e.g., zoning boundaries in
cadastral valuation) to executive acts violates the constitutional requirement for legality
and may result in unlawful interference with property rights.

Implications for Legislative Practice

Going forward, legislative and tax policy-makers must ensure that no component of
tax obligations—especially those impacting the scope of the financial burden—is left to
be defined by governmental or administrative decisions without clear statutory authority.
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dwbbknt thwgnpnipiniup jurujupnipjuip ykpuyuwhbip puhnnd ophtiwljwinipe-
jutt uljgpniupp b hwighgunid ubthwlwunipjut hpwyniuph ny hpwjwswh dhowd-

nnipjui:

Putiunh punkp - hupluyhll wupumuynpniyeniaakp, huplkp, nnippkp, wupuunhp
Ydwplblp, oppliwfwinippul ulqpnilp, ppujulub npnowhnipini b, ubhulpubnipyui
ppur/niip

CASAL BAJAJISIH — Cymb KoHCMUmyyuoHHo20 mpehosanus 06 ycmanoe1ieHUU HAN0208,
ROWIUN U UHBIX 00A3AMENbHBIX NIGmMediceil 6 COOmeemcmeuu ¢ 3akonom. — B Hacroamen
CTaThe PacCMaTPUBAIOTCSI KOHCTUTYLIMOHHbIE aCIEKThl HAJIOTOBBIX 00513aTelbCTB B PeciyOinke
Apwmenus, B koHTekcTe crath 60(8) Koncturynuu 2015 roxa, koTopast TpakTyeT 003aHHOCTD
YIUIaTBl HAJIOTOB, TOLUIMH W HHBIX 00s3aTeNbHBIX IUIATEXEH KaKk OorpaHMYeHHe IpaBa coOc-
TBEHHOCTH. B pe3ynbraTe aHann3a BEIABISETCS IpaBoBas TpaHCGHOPMANUS: €CIIH B IPEIbIAYIIIX
penakuusx KoHcTuTynum HajgoroBble 00s3aTelNbCTBA PAacCMATPUBANUCh KakK TpaskAaHCKas
o0s3aHHOCTh, TO B KoHctutymuu 2015 roga oHM mpHOOpenu cTaTyc OTpaHHYEHHUs IpaBa
CcOOCTBEHHOCTH.

[TocpencTBoM HOKTpHUHAIBHOTO aHaiu3a pemenuii Koncturyumonnoro cyna, B uactnoctu UH1-
753 (2008), UN-816 (2009), UN-1142 (2014) u UN-1436 (2018), packpsiBaeTcs
IIPUMEHEHNE NPUHIKIA 3aKOHHOCTH B HaoroBoil cdepe. Cya mocienoBaTenbHO YTBEpKIAeT,
YTO KaK TUIBl HAJOTrOB, TAK M HUX COCTABIIAIOIINE 3JEMEHTHI JIOJDKHBI ONpPENeNAThCS HCKIIIO-
YUTEIILHO 3aKOHOM.

B craThe Takke MPOBOIUTCS COMOCTABICHHE apPMSHCKUX KOHCTUTYIUOHHBIX HOPM C TIPAKTHKOHN
EBpomneiickoro cyna mo mpaBaM uenoBeka B pamkax crarbd 1 ITporokona Ne 1 k EBpomneiickoii
KoHBeHLMH. HanoroobnoxeHue, Kak BMEIIATEILCTBO B IPAaBO COOCTBEHHOCTH, NPU3HAETCS
JOITYCTUMBIM IPU YCJIOBUM €0 3aKOHHOCTH, JISTUTUMHON LIEJIU U IIPONOPIMOHAIBHOCTH.
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[Ipumep u3 NpakTHKH — MOPSANOK pacyera KaJacTPOBOM CTOMMOCTH — IOKAa3bIBAaeT, 4YTO
JIeNIETUPOBaHUE TOJHOMOYMH MO ONPEIETICHUIO 3JIEMEHTOB HaJOrOBOIO 00s3aTeNbCTBA 11013~
KOHHBIM aKTaM MOJKET IIPUBECTH K HapylieHuto Koncturynuu.

B 3akimroueHue nenmaercs BBIBOJ, YTO HAJOTOBBIE 0O0s3aTeNbcTBA OYAYT COOTBETCTBOBATH
KoHcTuTynu M MeXIyHapOJHBIM CTaHAApTaM IpaB YeJOBeKa, €CIM OHM YETKO M HCUEpIIbI-
BalOIIE yperyJIHpOBaHbl 3aKOHOM U 00€CIIeUnBaIOT IIPABOBYIO ONPEIEICHHOCTb.

KiroueBble c10Ba: Hano2o6vle o6ﬂaameﬂbcmea, Hajlocu, NOulliuHbl, obs3amenvHvie njiameoitcu,
NPUHYUn 3aKOHHOCmMu, npaeoeds Ol’lpe()e.fléHHOCWlb, npaso cobcmeennocmu
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