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CONTEMPORARY MATTERS OF CONSTITUTIONALIZATION
OF LEGAL NORMS IN THE REPUBLIC OF ARMENIA

NARINE DAVTYAN

The article examines the issues of constitutionalization of law in RA. The
constitutionalization of the right is one of the contemporary problems of modern
constitutionalism, which is currently of interest not only to specialists in the field of
constitutional law but also to scholars dealing with problematic issues in other branches
of law, the article studied the Constitutionalization process, which is of great importance
in terms of guaranteeing the supremacy of the Constitution and is meant to ensure the
compliance of normative legal acts with the requirements of the Constitution.

The process of constitutionalization was studied from an institutional point of
view, conventionally classifying it into two main groups.

First, it is the units, operating in the field of public service which is entitled to
subject the drafts of normative legal acts to legal examination. One of the important
goals of such examination is to provide law-making bodies and officials with
conclusions on the conformity of the legal acts reflected in the drafts of the
aforementioned normative legal act with the requirements of the Constitution.

Second, as a result of the constitutional reforms of 2015, the role and importance
assigned to the Constitutional Court in order to ensure the constitutionalization of the
legal field was studied. The Constitutional Court, as a constitutional supervisory body,
is called to ensure the supremacy of the Constitution, which is carried out within the
framework of concrete and discrete control.

Keywords: constitutionalization of law, supremacy of the Constitution, process of
constitutionalization, legal examination

The theory of the state and law considers the important issues of the
emergence and development of the legal system, providing the main elements of
its improvement with signs of constitutionality. Among the main trends
covering all the aspects of the process of development and improvement of the
legal system, first of all, it is necessary to distinguish the elements of the
process of constitutionalization, especially in the field of legislative regulation.

The constitutionality of social relations means the concurrence of the real
and the proper (defined by the Constitution). Constitutionality implies the
constitutionalization of sectoral legislation and legal practice, that is,
compliance of legal principles and norms with the spirit and letter of the
Consfithgioanstitutionalization of the right is one of the contemporary problems
of modern constitutionalism, which is currently of interest not only to special-
ists in the field of constitutional law but also to scholars dealing with problem-
atic issues in other branches of law. The study of the problems of constitution-
alization of law implies the definition of the role of the Constitution as the basis
for the development of the legal system of the state, as well as the definition of
the mechanism of regulation of public relations by constitutional principles
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within the framework of judicial constitutional normative control, which, ac-
cording to a number of modern approaches, has law-making features.

Despite the existence of a significant number of scientific studies on this
topic, some issues related to constitutionalization need a multi-faceted study. It
should be noted that research in this field was carried out by A. S. A. Vagyan,
G. G. Harutyunyan, I.V. Kravets, V. I. Kruse, A. A. Liverovsky, and others.

The term "Constitutionalization" is used in the narrow and broad sense of
the word. In a narrow sense, constitutionalization implies the reflection of
certain provisions in the norms of the Constitution. This is the most common
approach in constitutional jurisprudence, which is reflected in various legal
dictionaries. For instance, the Big Legal Dictionary describes the term
"Constitutionalization" as "fixing any provision in the text of the Constitution,
giving it constitutional force.""

In a broad sense, the term "Constitutionalization" means the
implementation of the principles and norms of the Constitution in the field of
legislation based on the decisions of the Constitutional Court.”

Based on the judicial interpretation of constitutional provisions in modern
doctrines, considers constitutionalization and legislative support for their
implementation within the framework of constitutional teleology as a science of
the goals and problems of constitutional regulation.’

According to V. I. Kruse, constitutionalization should be considered as the
constitutionalization of a legal system, which is continuously being formed,
gradually acquiring constitutional quality and national consciousness.

A group of theorists considers constitutionalization from other
perspectives, in particular, from the perspective of "ideological"
constitutionalization, which implies the construction and interpretation of
sectoral norms by the legislator in the spirit of constitutional values, principles,
and goals. "Normative" constitutionalization ensures compliance of sectoral
legislation with the provisions of the Constitution, which are elaborated and
concretized in practical concepts. "Practical" constitutionalization includes the
constitutionalization of the practice of law and politics.’

Thus, Constitutionalization is the subordination of the entire legal system
to the Constitution, which forms its core and predetermines the development of
this system, which implies the formation of such a legal system in which the
supremacy of the Constitution and the law is ensured. The degree of implemen-
tation of constitutional norms shows the quality of the constitutional order in the
country. Constitutionalization leads to the strengthening of the constitutional
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order; predetermines and connects the effectiveness of the application of consti-
tutional legislation and the activity of state bodies.

It should be noted that the need to concretize the Constitutional norms is
due to the fact that many of the norms related to the rights of citizens operate
through branch legislation. In addition, the Constitution is perceived as a long-
term legal document. By adopting normative acts specifying the provisions of
the Basic Law, the legislator gets the opportunity to more fully use its
regulatory and also political, social, and moral potential in the interest of social
progress.

The process of constitutionalization in the Republic of Armenia is of great
importance in terms of guaranteeing the supremacy of the Constitution. It is
designed to ensure compliance of normative legal acts with the requirements of
the Constitution. Constitutionalization as a legal process has its own form and
content.

The first refers to the institutional mechanisms of the legal system, through
which compliance of legal acts with the Constitution is ensured, the second is
related to substantive issues, that is, the compliance of the rules of conduct fixed
or to be fixed in normative legal acts with constitutional norms and principles.

According to lawyer G. B. Danielyan, in principle, the legal system
should exclude such a phenomenon of legal regulation as the adoption of
incomplete and controversial legal acts.” In this sense, in the course of
legislative activity, the competent entities must identify the legal needs of the
society, make a proper assessment of them, and adopt normative legal acts
corresponding to their content. The proper assessment of social needs should be
based on the individual demands of citizens that have arisen at the current stage
of constitutional development. The content of the constitutional activity of the
legislative bodies of the state authorities should lead to the fixation of citizens'
demands in legal norms.’

Considering the above-mentioned, it should be noted that the process of
constitutionalization can be conventionally classified into two main groups from
the institutional point of view.

First, it is the units, operating in the field of public service which is entitled
to subject the drafts of normative legal acts to legal examination. One of the
important goals of such examination is to provide law-making bodies and
officials with conclusions on the conformity of the legal acts reflected in the
drafts of the aforementioned normative legal act with the requirements of the
Constitution.

The general regulations of legal expertise are provided in the RA Law "On
Normative Legal Acts" (hereinafter "the Law"). In particular, according to Arti-
cle 6 of the Law "On Examination and Terms of Draft Normative Legal Acts",
the drafts of legislative and sub-legislative normative legal acts are necessarily
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subject to state-legal examination. Exceptions are some cases provided by the
Law. The examination is carried out within 15 days by the Agency for Expert
Examination of Legal Acts of the Ministry which, develops and implements the
government's policy in the field of justice. The specified period may be ex-
tended for another ten days. With regard to the normative legal act subjected to
examination, a conclusion on its compliance with the Constitution and the Law
is prepared.

It should also be noted that according to Part 7 of the aforementioned Law,
if the Legal Acts Examination Agency of the Ministry does not issue an expert
opinion on the draft of the sub-legislative normative legal act or does not extend
the period for providing the opinion, then the body adopting the act may accept
it and send it for publication without an expert opinion. Although this provision
provides an effective regulation in terms of meeting deadlines, it is quite
problematic from the point of view of ensuring constitutionalization.

In addition to the regulations provided by the above-mentioned Law,
ensuring the constitutionalization of draft Laws is also carried out in accordance
with the constitutional law "Rules of Procedure of the National Assembly", as
well as the Work Regulations of the National Assembly (hereinafter the "Work
Regulations"). In particular, according to Article 35 of the Work Regulations,
"the conclusion of the Staff on the draft law is submitted to the President of the
National Assembly and the head committee within three weeks after the draft is
put into circulation. The conclusion includes:

1) the results of the examination on compliance of the project with the
requirements of the Constitution and other laws".

It should also be noted that the legal subdivisions operating in the public
bodies also play an important role in the law-making process from the point of
view of constitutionalization, which give conclusions on the drafts of normative
legal acts to be adopted in terms of compliance with the Constitution.

Second, the Constitutional Court has a special role in ensuring the
constitutionalization of the legal field. The Constitutional Court, as a
constitutional supervisory body, is called to ensure the supremacy of the
Constitution, which is carried out within the framework of concrete and discrete
contrAs a result of the constitutional reforms of 2015, the role and importance
of the Constitutional Court were emphasized in terms of ensuring the
constitutionalization of the legal field. In particular, it should be noted that:

1. The list of disputable legal acts in the Constitutional Court has been
expanded. According to Article 168 of the Constitution, sub-legislative
normative legal acts, among others, were considered objects of constitutional
contr2. The institution of individual applications has been improved. Unlike the
previous edition of the Constitution, according to the current provisions of the
Constitution, an individual application can be submitted by any individual or
legal entity if the latter disputes not only the provision of the normative legal act
applied to him/her but also the interpretation of that provision by legal practice.
In addition, under the previous edition, only the provisions of the law applied to
the applicant could be disputed with an individual application.

3. The role of the President of the Republic has been changed in terms of
ensuring constitutionalization. According to Article 123 of the Constitution, the
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President of the Republic monitors the preservation of the Constitution, and one
of the important ways of exercising this authority is ensuring constitutionality
through constitutional monitoring.

4. The range of entities entitled to appeal to the Constitutional Court has
been expanded, etc.

It should be noted that the constitutional monitoring institute provides the
opportunity to implement the constitutionalization process more efficiently and
systematically.

Constitutional monitoring includes the daily analysis of legal norms and
law enforcement practices in order to bring them into line with the latest re-
quirements of the Constitution. Moreover, the effective implementation of the
power of the President to carry out constitutional monitoring will contribute to
the constitutionalization of the legal field to a certain extent.

It should also be noted that according to the Constitution, the President of
the Republic, refusing to sign the adopted law, has the right to apply to the
Constitutional Court within 21 days to decide the issue of compliance of that
law or its provisions with the Constitution. In addition, the President of the
Republic has the right to apply to the Constitutional Court to verify the
constitutionality of normative legal acts.

The Constitutional Court, in its turn, participates in the process of
constitutionalization of legislation, that is, establishes a connection between
constitutional principles and norms and legislative regulations of various
branches of law. It not only exercises control over the adopted normative legal
acts but also predetermines the constitutional development of the state.

Regardless, it is about concrete or discrete constitutional control, the
Constitutional Court makes one of the following decisions in accordance with
Part 9 of Article 68 of the Constitutional Law "On the Constitutional Court":

1) On recognizing the disputable act or its disputable provision as
consistent with the Constitution;

2) On recognizing the disputable act or its disputable provision as
consistent with the Constitution according to the interpretation of the
Constitutional Court;

3) On recognizing the disputable normative legal act in whole or in part as
contrary to the Constitution and later setting a date.

4) On recognizing the disputable normative legal act in whole or in part as con-
trary to the Constitution and later setting a date in connection with its invalidation.

The Constitutional Court also carries out functions of ensuring constitution-
alization related to international treaties, in particular, through preliminary consti-
tutional control. Although the competent department issues a preliminary opinion
on international treaties in terms of compliance with the Constitution before sub-
mitting them to the Constitutional Court, the final decision on the matter is re-
served to the Constitutional Court. This being the case, the Constitutional Court is
authorized to adopt only one of the following decisions:

1. On recognizing the obligations stipulated in the international agreement
as conforming to the Constitution.

2. On recognizing the obligations stipulated in the international agreement
in whole or in part contrary to the Constitution.
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In terms of content, when talking about constitutionalization, it should be
noted that the Constitutional Court, by revealing the constitutional content of
this or that legal norm, or recognizing the norm as contradictory, ensures the
supremacy of the Constitution.

In terms of content, from the point of view of ensuring
constitutionalization, the provisions related to the fundamentals of the
constitutional order established by the Constitution and the basic rights and
freedoms of humans and citizens are of great importance because the majority
of normative legal acts are related to those provisions.

In addition, in terms of ensuring constitutionalization, the principles of
certainty and proportionality stipulated by the Constitution are of particular
importance, by application of which the highest quality of constitutionalization
is guaranteed.

Thus, the Constitutional Court referred to the constitutional principle of
certainty in a number of its decisions. In this regard, a number of positions
expressed by the Constitutional Court in its decision SDO-1488 of November
15, 2019, are interesting, namely:

a) "The principle of the legal state, among others, also requires the
existence of legal law. The latter should be sufficiently accessible, the legal
persons should have the opportunity to determine which legal norms are applied
in the given case in appropriate circumstances. The norm cannot be considered
a "law" if it is not formulated with sufficient accuracy to allow legal and natural
persons to conform their behavior to it; they should have the opportunity to
foresee the consequences that this action may cause" (SDO-753 of 13.05.2008),

b) "(...) within the framework of the adoption of the principle of the rule
of law, the legal regulations laid down in the law should make the person's
legitimate expectations predictable." ( SDO-1213 of 09.06.2015),

c) "(...) one of the most important features of the legal state is the
supremacy of the law, one of the main requirements for ensuring which is the
principle of legal certainty, the regulation of legal relations exclusively with
such laws that correspond to certain qualitative features: clarity, predictability,
accessibility" (SDO-1270 of 03.05.2016),

The Constitutional Court has also referred to the principle of
proportionality in many of its decisions. Summarizing the essence of a number
of its legal positions, the Constitutional Court notes that:

"... the principle of proportionality derives from Article 1 of the
Constitution (principle of the legal state)", (SDO-917),

According to the decision SDO-1546 of the Constitutional Court of June
18, 2020:

"...any limitation of the fundamental right is possible only by law, and due
to the principle of proportionality, the requirements related to the limitations of
the fundamental right by law are as follows:

1) the legitimacy of the purpose of the restriction, that is, its definition by
the Constitution;

2) means selected for limitation:

a) suitability to achieve the goal defined by the Constitution;

b) the necessity to achieve the goal set by the Constitution;
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c) equivalence to the meaning of the limited fundamental right and
freedom".

Summarizing the above, it should be noted that constitutionalization is an
important task from the point of view of ensuring the supremacy of the
Constitution. That is why a multi-faceted study is needed, as well as the
development of legal regulations.
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HAPUHE JABTSH — Axmyansnsie 60npocsbt KOHCMUMYyUWUOHAIUIAUUU NpPA-
606bix Hopm 6 Pecnyonuke Apmenus. — B cTatbe paccMaTpuBarOTCS BOIPOCH KOHCTH-
TYIHOHATM3aNNU 1IpaBa B PA. YuuThIBas, 94T0 KOHCTUTYIIMOHATM3AIHS TIPABa SIBISICTCS
OJTHOW M3 aKTYaJbHBIX MPOOJIEM COBPEMEHHOTO KOHCTHTYIMOHAJIHM3Ma, YTO B HACTOSI-
1iee BpeMsi HHTEPECYEST HE TOJIBKO CICIHAINCTOB B 00JIACTH KOHCTUTYLIMOHHOTO MPaBa,
HO M YYCHBIX, 3aHUMAOIIUXCS MPOOJIEMHBIMU BOMPOCAMU APYTUX OTpACICH mpaBa, B
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CTaThe paccMaTpHUBACTCSl NPOLECC KOHCTUTYLHMOHAIU3ALWHU, KOTOPBIH HMEET Ba)KHOE
3Ha4YEHHE C TOYKH 3peHMs1 oOecrniedeHust BepxoBeHcTBa KonctuTynmu u npusan obec-
MEYUTh COOTBETCTBHE HOPMATUBHBIX ITPABOBHIX aKTOB TpeboBaHmsIM KoHCTHTYIHMH.

[Iporecc KOHCTHTYIIMOHATH3AINH OBUT PACCMOTPEH C HHCTHTYIMOHAIBHON TOUKH
3peHMHs, KOTOPBIA YCIOBHO OB pa3fesicH Ha IBE OCHOBHBIC TPYIIIIHL.

Bo-niepBrIX, monpa3ieneHus, NeHCTBYONMME B chepe MyOIudIHON BiacTH, 00Ja-
JATOT MOJTHOMOYHMSMHE MOABEPraTh MPOEKTHl HOPMATHBHBIX IPABOBBIX aKTOB IOpHIMYE-
ckoit akcnieptrze. OMHOM U3 BaXKHBIX MEJIEH TaKOW KCTIEPTU3HI SBIISETCS MPEIOCTABIIC-
HHUE MPaBOTBOPYECKUM OPTaHAM W JOJDKHOCTHBIM JIMIIAM 3aKITIOYCHUH O COOTBETCTBHU
HOPMaTHBHO-TIPaBOBBIX aKTOB TpeboBaHusiM KoHcturynuu.

Bo-BropbIx, nzyuena ponb u 3Hauenne Koncruryunonnoro Cyna B cdepe obec-
MEYECHUS] KOHCTUTYLMOHAIN3AIMY TIPABOBOTO TI0JISI B CBSI3M C KOHCTUTYLIHOHHBIMHU H3-
meneHusiMu 2015 rozma. KC kak opran KOHCTHTYLMOHHOTO KOHTPOJIA TPU3BaH obdecre-
YUTh BEPXOBEHCTBO KOHCTHTYLHH, YTO OCYLIECTBISICTCS B paMKax aOCTPaKTHOTO U
KOHKPETHOT'O HOPMOKOHTPOJIS.

KuroueBblie ciioBa: KOHCcmumyyuonaiusayusl npaed, 6epxo6eHcmeo Koucmumyuuu, npo-
yecc KOHcmumyyuonaiusayuu, npaeosds Ikcnepmusa
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