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THE ISSUES OF IMPROVEMENT FOR THE INSTITUTE OF
CLAIM SECURITY IN ADMINISTRATIVE PROCEDURE

SAYAD BADALYAN

The Code of Administrative Procedure (CAP) in the Republic of Armenia needs to
improve its regulations for the institute of securing a claim. Chapter 15 of the CAP
(Claim Security) has imperfect regulations that are not in line with current procedural
legislation. Adjustments in Article 83 and Chapter 15 of the CAP could contribute to the
improvement of the institute of securing a claim in administrative procedures. Article 83
of the CAP is one of the most discussed articles since it entered into force. It introduced
the suspension of an administrative deed by force of law and not by the court, which
poses inevitable risks, such as an opportunity for plaintiffs to abuse their rights. Overall,
the issues with Article 83 and Chapter 15 of the CAP highlight the need for consistent
adjustments and a systemic solution to the problem in order to improve the institute of
securing a claim in administrative procedure. In this context, it is proposed that the
general rule should not be the suspension of the administrative deed, and then the
definition of exceptions to that rule, but Article 83 of the CAP should define only those
cases when accepting a challenging claim suspends the performance of the
administrative deed. However, it's important to note that this does not imply that the
execution of an administrative deed should never be suspended in cases not listed in
Article 83 of the CAP. In such instances, the court may still order suspension as a
means of securing the claim if there are pertinent grounds.
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The institute of securing a claim is currently one of those needing
improvement in administrative procedure. Chapter 15 of the Code of
Administrative Procedure of the Republic of Armenia (hereinafter referred to as
“the CAP”) (Claim Security) is notable for its incomplete and imperfect
regulations, which are not in line with the current trends in the development of
procedural legislation. Meanwhile, it is impossible to consider the issues of the
institute of securing a claim in the administrative proceedings and to find
effective solutions without also referring to the provisions of the suspension of
the administrative deed, as defined by Article 83 of the CAP. Under such
conditions, only consistent adjustments in Article 83 and Chapter 15 of the CAP
could contribute to the improvement of the institute of securing a claim in
administrative procedure.

In general, Article 83 of the CAP is one of the most discussed articles of
the Code since it has entered into force. The matter is that the mentioned article
introduced into the legislation an essentially new institute for procedural
legislation: suspension of an administrative deed by force of law and not by the
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court. Still, the further practice of applying this article revealed the inevitable
risks associated with it, which remain relevant to a certain extent, despite a
number of amendments made to the CAP since its adoption.

It should be noted that the legal consequence of the suspension of an
administrative deed in case of a challenging claim is not unique, it works in one
form or another in several European states as well (e.g. Germany', Georgia®).
Also, many are states which legislation does not provide for the suspension of
an administrative deed by virtue of accepting the claim into proceedings. (eg.
Czech™, Estonia®). In this case, the issue is solved using the general procedural
institute of securing the claim’. Thus, this matter has no uniform international
(European) standards.

The most significant risk associated with Article 83 of the CAP was, of
course, the creation of a great opportunity for the plaintiffs to abuse their rights
in the form of applying to the court with apparently groundless claims and
avoiding the performance of the administrative deed until the trial is completed.
That was the reason that, after the adoption of the CAP, supplementations were
made to Article 83 aimed at expanding the list of exceptions to the rule of
suspension of the performance of an administrative deed. Currently, the number
of these exceptions is 8§ instead of the initial 2. We are sure that the number of
these exceptions will rise over time unless the logic of this article changes, that
is, the general rule should not be the suspension of the administrative deed, and
then the exceptions defined to this rule, but Article 83 should define only those
cases when accepting a challenging claim suspends its performance. Of course,
the foregoing does not mean that the performance of an administrative deed
should not be suspended in cases not listed in Article 83 of the CAP, it's simply
in that case the suspension can already be done by the court as a means of
securing the claim, if there are relevant grounds.

Keeping up with the policy of defining exceptions in Article 83 of the CAP
will deviate from the path of giving a systemic solution to the problem and will
lead to only ad hoc solutions. For example, why the administrative deed on
termination of the subsoil use right is on the list of exceptions, while the
administrative deed on termination of any conditional water use permit that
causes irreversible damage to water resources is not on that list. Or why the
administrative deeds adopted by the Compulsory Enforcement Service are on
that list, and, for example, the administrative deeds of the Urban Development,
Technical, and Fire Safety Inspection Authority are not among the exceptions.

The next problematic issue related to Article 83 of the CAP is the

! The Code of Administrative Procedure of Germany, Article 80,
https://www.gesetze-im-internet.de/englisch_vwgo/englisch_vwgo.pdf

2 The Code of Administrative Procedure of Georgia, Article 29,
https://matsne.gov.ge/en/ document/download/16492/48/en/pdf

* The Code of Administrative Procedure of Czechia, § 73,
https://unece.org/fileadmin/DAM/env/pp/compliance/C2016-143 Czech/
Annex5_CodeAdministrativeJustice.pdf

The Code of Procedure of the Administrative Court of Estonia, § 249,

https://www.riigiteataja.ee/en/eli/527012014001/consolide

> The European experience in this field is more thoroughly analyzed in the justifications for
the adoption of the Law HO-384-N “On Supplementations and Amendments to the Code of
Administrative Procedure of the Republic of Armenia”.
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following: what is suspended when the court accepts the challenging claim into
proceedings? It is noteworthy that according to Article 83, not the
administrative deed is suspended, but its performance. This allows us to
conclude that the goal of the legislator was originally to provide for the
suspension of only those administrative deeds that imply performance, for
example, administrative deeds on imposing administrative liability in the form
of a fine, administrative deeds on public legal monetary claims, etc..
Meanwhile, there are administrative deeds that do not even imply performance,
for example, the state registration of ownership rights to real estate. Does
accepting a claim to invalidate the state registration of ownership rights to real
estate suspends the performance of the state registration or, in general, what
does "suspension of the state registration" mean, what legal consequences does
it cause for the owner, etc.? Of course, the development of judicial practice has
ignored this issue, and all administrative deeds, regardless of whether they
imply performance or not, have been considered within the scope of Article 83
of the CAP. The foregoing is clearly proved by points 4 and 4.1 of Part 1 of
Atrticle 83 of the CAP, which set exceptions to the suspension of administrative
deeds on imposing an administrative penalty in the form of suspending or
depriving the right to drive vehicles and of administrative deeds on termination
or suspension of the right to subsoil use. If the administrative deed has
terminated any permit, then such legal relationship has already ceased, and even
if we consider such administrative deed to be enforceable, then it has already
been performed and the fact of the termination of the permit exists. Does later
submission of a challenging claim by the addressee of the permit restore the
operation of the permit? We think it does not. In such conditions, the means of
temporary protection of the rights of the addressee of the permit should not be
considering the performance of the administrative deed as suspended by
accepting the challenging claim into proceedings but applying the means of
securing the claim at the request of the addressee of the permit, for example,
"temporary satisfaction of the plaintiff's claim", if there are sufficient grounds
for measures to secure the claim.

Taking the above into account, in our opinion, Article 83 of the CAP
should be put down in the context of its original purpose, which, we believe, the
legislator wanted to put in the norm, that is, to provide the consequence of
suspension by force of law only for those administrative deeds that imply
performance in the form of confiscation of funds from the addressee of the
administrative deed in favor of the state or municipal budget (first of all, these
are the administrative deeds regarding administrative liability in the form of a
fine and public legal monetary claims). This solution, we believe, will also
ensure a reasonable balance between public and private interests. For example,
even if a person goes to court only to delay the payment of a public legal
monetary claim, then this itself will not be very problematic in terms of public
interest, because if the claim is really groundless, the money will sooner or later
be confiscated (moreover, the administrative court has also the opportunity,
upon the petition of the administrative body, to place a lien on the plaintiff's
property in the amount of the public monetary claim until the end of the case
examination). The situation is different when the performance of the
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administrative deed does not imply confiscation of money, but elimination of
violations of legislation by the addressee in any field. For example, if the Urban
Development, Technical, and Fire Safety Inspection Authority, by its
administrative deed, obliged an entity to eliminate the violations of fire safety
requirements, then the mechanical suspension of the performance of such an
administrative deed, which can be done by filing an apparently groundless
claim, violates the balance of public and private interests to the detriment of
public interest. Surely, in this case, the plaintiff should not be deprived of the
legal opportunity to achieve the suspension of the performance of the
administrative deed, but this should happen by the court taking a measure to
secure the claim, if there are relevant grounds. Of course, the mentioned
opportunity can work only upon the improvement of the institute of securing a
claim in administrative proceedings which will be referred to below.

As already mentioned, Chapter 15 of the CAP dedicated to the institute of
securing a claim with its three articles is not in line with the current trends in the
development of procedural legislation and needs a thorough revision. In
particular, part 1 of Article 91 of the CAP defines only the possibility of the
performance of a judicial act becoming impossible or difficult as a basis for
applying a means of securing a claim. Meanwhile, there are practically many
cases where failure to take measures to secure a claim will not make it
impossible or difficult to perform a future judicial act, but if such measures are
not taken, significant damage will be caused to the plaintiff or the protection of
the latter’s rights will be nullified.

For example, in the case of obliging claims, currently the remedy of
"temporary satisfaction of the plaintiff's claim" can never be applied, even if the
claim is apparently justified because even if the examination of the case lasts for
several years, the plaintiff will eventually get the administrative deed they seek
for, that is, there is no evidence of impossibility or difficulty in performing the
judicial act. It is another matter that the absence of the administrative deed
sought by the plaintiff during the examination of the case may cause irreparable
damage to the plaintiff, and make the judicial protection of rights pointless. For
this reason, we consider it important to include, in Article 91 of the CAP, the
instances where failure to implement security measures may result in significant
harm to the plaintiff or make it impossible to protect their rights, as a basis for
the application of such measures.

The next issue is the limited measures of securing a claim defined by
Article 91 of the CAP. In order to increase the efficiency of the institute of
securing a claim, we consider it necessary to supplement that list with such
measures of securing a claim, as prohibiting not only the participant in the trial,
but also other administrative bodies or other persons from performing certain
actions related to the subject of the dispute and obliging the participant in the
trial, other administrative bodies or other persons to perform certain actions
related to the subject of the dispute. Moreover, taking into account this
recommendation, it is also necessary to make amendments to Article 19 of the
CAP, so that the persons and bodies against whom the specified means of
securing a claim have been applied, have the opportunity to acquire the status of
a participant in the trial, which will enable the latter to use the procedural
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opportunities related to the securing of the claim (for example, submission of
petitions for counter-security, replacement, modification and cancellation of the
security of claim)’.

In the context of the amendments we proposed for Article 83 of the CAP,
it is also essential to consider the inclusion of a provision in Chapter 15 of the
CAP that envisages the suspension of the disputed administrative deed, either
wholly or partially, as a means of securing the claim.

The next important issue is to determine the criteria for applying means of
securing a claim under the CAP, which is completely absent in Chapter 15 of
the CAP. We recommend to define the following as such criteria:

- the means of securing the claim shall be proportional to the submitted
claim and the goal pursued by securing the claim;

- the means of securing the claim shall ensure a reasonable balance
between the plaintiff, the other participants in the trial, and the public interests;

- when taking measures to secure the claim, the court shall also take into
account the “prima facie” justification of the claim;

- the means of securing the claim shall not create obstacles or lead to the
impossibility of any person's activity or of the exercise of the powers of the
administrative body or lead to the latter's violation of the requirements
established by the legislation.

Among the criteria mentioned above, the criterion of “prima facie”
justification of the claim deserves special consideration. There prevails an
erroneous stereotype in the RA legal practice, that if the court expresses an
attitude regarding the justification of the claim in the context of this or that
interim decision before the publication of the final judicial act, then this is an
evidence of the court's bias and should have legal consequences of at least
challenge or recusal petition presented to the judge. Meanwhile, when taking
measures to secure a claim, the legislative confirmation of the criterion of “prima
facie” justification of the claim is very important to have an effective institute of
securing the claim and to prevent cases of abuse of procedural rights. In order not
to give rise to speculations in any case, we propose to specially emphasize that
taking measures to secure the claim by the court, taking into account the “prima
facie” justification of the claim, cannot itself be considered as evidence of the bias
of the administrative court, a basis for challenge or recusal, an appeal or review of
a judicial act, as well as a basis for disciplinary action against a judge.

Therefore, the suggested solutions concerning the institute of securing a
claim and suspension of administrative deeds in the event of a challenging claim
align with the current trends in the evolution of procedural legislation.
Implementing these solutions can significantly aid the reform of the institute of
securing a claim in the administrative procedure by ensuring a reasonable
balance between public and private interests in this domain and preventing
instances of procedural rights abuse by parties involved in the proceedings.

® This issue is currently also present in civil procedure. Article 129 of the Code of Civil
Procedure also provides for the possibility of applying the discussed means of securing the claim,
but the persons, against whom these measures are applied, do not have the opportunity to become
a person participating in the case in any status and to make use of the procedural tools related to
securing the claim.
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UusuY RUNUISUL - Zuygh wywhmjuwl hinpnnunh Junnwpkw-
qnpSdwl hpfinufuliphpbbpp Jupswliul guunuwfwpnipiniinid — Uju htunh-
wnntinp tkpuynidu Jupswjut nunujupnipjut junwupbjugnpsdwb juphp
mikgnnitphg b 22 Jupswlub nunu]wpnipyub opkugpph (wyunthtn' 420)
15-pn qnijup (Zuygh wwwhnynidp) wsph b puljunid ny wdpnnowlut Jup-
quynpniudutipny, npntp skt huwdwywunuwujpuinud yunwupuljub opkuu-
npnipjul qupqugdwi wpnh dhnnidubphte: 930 83-pn hnndwsh b 15-pg qijup
hwi'whnity yupquynpnidubpp jupnn Bt tyyuunt] Jupswljut nunudupnt-
piunid huygh wywhndwb httunhwnninh pwpbthnpudwip: Unhwuwpul,
970 83-pn hnnuwst wyny opktiugpph nidh ke dwntkinig h Yip ppu wdkuw-
puttwpyduws hopJusutphg b Mughpt wyt & np wyy hngusény ukpdnsdty &
nuunwjwpwluh opklunpnipyul hudwp pun tnipyul inp hiunhnnun ' Jup-
sujut wljnh juubkgnid opkph nidny b ny ph puuunupwuh Ynnuhg, hsp huyg-
Ynpubph hwdwp hpwyniuph swpuwowhdw ks nhuly E unbnénid: Ujuyhuny,
970 83-pnn hnnpdwsh b 15-pn qifup hkwn juwydws hhdtwhwpgtpp wwhwbenid
Et hwdwhnity b hwdwlwupquyht jupquynpnidubp qupsuljut nunudwpnt-
pntunid huyygh wywhnydwit wntsynny hhdtwpiunhpubpht jnusnudutp quuk-
10t hwdwp: Uju hwdwnbpuinnmid wnwewplynid k, np punhwtnip jubnbp 1h-
uh ny ph Jupswut wijnh junwupdwt juubkgnidp, hul wjinthtinb wy u-
unthg pugwrnipnibibph vwhdwinudp, wy 920 83-pn hnnJwsp whwp k
uwhdwuh dhuyt wy nhwptpp, Epp yhdwpdw huygp qupnype pugniubp ju-
ukgunud £ npu junwpnudp: Phupll, wudwsp sh wowtwlnid, np 9720 83-py
hopJuémd spyupldus nhyppnid Jupsuljut wjnh Juwwpnidp sybwnp k
Juutgyh, qupquubu wn phypmd juubgnidt wppht jupnn £ junwupdy
nuunwpubh Ynnuihg npubu huygh wywhnyuwi theng hudwyunwuwi
hhuptph wnjuwjnipjut nhupnd:

Pwtunh punbp - huygh wwyuwhnijuwl phunpinnun, Jupswliuml punnuygupnigpe-
JoLl, 22 Jupswliwl punwwpnipul opkhughpp, Jupswliul wilnp Juukgnid, huygh
wwywhnynid, Jupswlpul wlhn, Jhdwplhdwi huyg

CAS BAJAJISIH — IIpoénemsl cosepuieHcme08anus uHcCmumyma ooecne-
YeHUus UCKA 6 AOMUHUCHMPAMUBHOM CyOonpou3eoocmee. - B HacTosiee BpeMs UH-
CTUTYT OOecIieueHHs] UCKa SIBISETCS OJHUM M3 WHCTHTYTOB aJMHHUCTPAaTHBHO-IIPO-
[iecCyaIbHOT'O 1paBa, Hy>KAAIoMXCs B ycoBepiueHcTBoBaHuM. [1aBa 15-as (Obecneue-
HHE 1CKa) AJMUHHCTpPaTUBHO-IIpolieccyansHoro koaekca PA (nanee AIIK), Beinensier-
Csl HEINOJIHOLICHHOCTBIO PEryJISiMi, KOTOPble HE COOTBETCTBYIOT COBPEMEHHBIM TECH-
JEHIMSAM Pa3BUTHS NPOLECCYaJbHOTO 3aKOHOJATENbCTBA. |'apMOHWYHBIE PETYIISLUH
cratb 83 m TnaBel 15 AITK moryr cmocoOcTBOBaTh peOPMUPOBAHUIO WHCTHUTYTA
obecrieyeHHns HCKa B aJIMHHHACTPATHBHO-TIpOIlecCyabHOM MpaBe. B menmom, Ctaths 83
AIIK siBrisieTcst OHOM M3 caMbIX 00Cy)KIaeMbIx cTaTet Kogekca ¢ MOMEHTa ero BCTYII-
JIeHUs B cHiTy. Bompoc B TOM, 4TO C TIOMOIIBIO JAHHOK CTaThH ObLT BHEIPEH HOBBIH, O
CyTH, MHCTUTYT IPOLECCYAIbHOTO 3aKOHOJATENECTBA — NMPHUOCTAHOBJIICHHUE NEHCTBHSA
aJIMUHUCTPATUBHOI'O aKTa B CHIIy 3aKOHA, a HE CY/IOM, YTO NPUBOJMUT K BO3PACTaHHUIO
pHCKa 37I0ynoTpedIeHNs] IPaBOM CO CTOPOHBI MCTLHOB. MTak, BOIPOCH!, CBSA3aHHBIE CO
cratbeil 83 u rasoii 15 AIIK, TpeOyIoT rapMOHMYHBIX U CUCTEMaTH3UPOBAHHBIX peTy-
JMPOBAHUH JUIsl PElICHUH NPOOJEeM, CBI3aHHBIX C 00eCIeYeHHEM HMCKa B aMUHHCTpa-
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TUBHOM CYAOIPOM3BOJCTBE. B 3TOM KOHTEKCTE MpEIaraeTcsi OTKa3aThCs OT OOMIEro
NpaBWiIa O NMPUOCTAHOBJICHUS WCIIOJNHCHHUS aJMHHUCTPATHBHOTO aKTa, MPEIIOJararo-
IIET0 YCTaHOBJICHHUE OTACIBHBIX MCKIFOYCHUI U3 3TOr0 mpaBmia. Bmecto 3Toro, B cTa-
The 83 AIIK HEoOXomMMO OTPENeNUTh T€ CIIy4aH, KOTJa MPUHATHE UCKa 00 ocrapuBa-
HHUY aJIMUHUCTPATHBHOTO aKTa MPUOCTAHABIUBACT €ro HCHoaHeHue. [Ipu 3ToM, TaHHBIN
MOJXOM, KOHEYHO, He OyIeT UCKIIoYaTh MPHOCTAHOBJICHHE MCIIOJHEHHUS OCIIapUBACMO-
IO aKTa ¥ B IPYTUX CIy4asx, OJJHAKO JJIsl TOTO YKe MOTpeOyeTcs ompeieseHre cyua oo
o0ecrieueHnd UCKa, MPU HATMYUH COOTBETCTBYIOIIMX OCHOBaHHH.

KnroueBble cioBa: uncmumym obecneuenust uckd, aOMUHUCTIPAMUBHOE CYOONPOU3BO0-

CcmMeo, AOMUHUCTPAMUBHO-NPOYECCYATbHDII KOOEKC, NPUOCTNAHO8IeHUe OelCmEUs AOMUHUCIPA-
MusHo20 akma, obecnevenue Uckd, AOMUHUCIMPAMUBHDLIL aKm, UCK 00 OCnapueaHuu
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