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MANIFESTATION OF DIRECT APPLICATION OF CONSTITU-
TIONAL NORMS IN THE FIELD OF LAW ENFORCEMENT

SOSE BARSEGHYAN

The article discusses the competence of courts to apply constitutional norms and
interpret the law enforcement practice of the Constitutional Court. The article reflects
the absence of such guarantees, under which the application of constitutional norms is
not effectively implemented. In particular, the subject of discussion was the right of a
person to seek judicial proceedings to protect his/her constitutional rights, the compe-
tence of courts to apply the Constitution, the relationship between the principle of the
supremacy of the Constitution and the concept of the implementation of the Constitu-
tion as an exception by the Constitutional Court, the obligation of ordinary courts to
appeal to the Constitutional Court and at the same time justify the unconstitutionality of
a legislative norm. We have come to the conclusion that there are insufficient guaran-
tees for the interpretation and application of the Constitution in practice, as well as to
oblige courts to appeal to the Constitutional Court in order to make the unconstitutional-
ity of the norm the subject of constitutional justice, since the existing legal institutions
contradict each other and create difficulties in practice. The effective application of
constitutional norms, the introduction of flexible and applicable mechanisms of consti-
tutional justice are proposed.

Key words: constitutional norm, direct application, interpretation of Constitution, su-
premacy of Constitution, application of Constitution, applying to the Constitutional court, consti-
tutional justice

During the exercise of rights and duties by legal subjects, it is the task and
purpose of law enforcement to provide proper state-legal support and guarantee
by a competent or responsible official through exercising its corresponding au-
thority. For example, in the form of issuance of relevant permission or a certifi-
cate, implementation of state registration, satisfaction of a claim, etc'.

The above-mentioned also applies to the implementation of constitutional
rights and responsibilities by law enforcement agencies in the framework of the
application of constitutional legal norms. It should be noted that the direct ap-
plication of the constitutional norm is often presented more as an opportunity
for judicial protection of individual rights. In particular, the most characteristic
feature of the direct application of constitutional norms is that a person can use
judicial protection for the rights reserved to him directly, based on the constitu-
tional regulation, and the court cannot reject that demand, justifying that there is
no legislative or sub-legislative legal act specifying the given norm”. However,
it should be noted that such an approach is a rather narrow definition of the

! See Hepcecsinu B. C. O61mas Teopus pasa U roCyAapcTBa. YueGHHK Ui IOPUIHIECKHX
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direct application of the constitutional norm since the application refers to all
bodies of public power and not only to the court. At the same time, such word-
ing ensures only the protection of violated rights and does not provide the pres-
ervation of constitutional rights and the prevention of their violation. Simulta-
neously, the text of the Constitution, including Article 3 of the Constitution,
itself testifies that the addressee of the observance of the constitutional provi-
sion is, first of all, the public authority. However, taking into account the objec-
tive and volume limitations of the scientific article, in this work, we will try to
address some features of the direct application of constitutional norms by the
courts in the light of the Constitution (2015 edition).

When directly applying the constitutional norm, different situations may
arise: a) when the constitutional norm does not require any specification and is
sufficient by itself for the regulation of the legal relationship,; b) when the con-
stitutional norm regulating the relationship is not specified by any legislative
norm, despite the fact that it is necessary, c) when there is a specific legal norm
regulating the given relationship.

In the first case, it should be observed whether a constitutional norm is a
directly regulating norm of the relationship, when it does not require specifica-
tions. For example, the same person may be elected as President of the Republic
of Armenia only once. Since the Constitution (2015 edition) enshrines only the
basic rights and freedoms of a person and a citizen as directly applicable rights,
it has become controversial whether this deprives a constitutional norm that
does not need additional privatization of its ability to be directly applied. How-
ever, we believe that for such cases, the constitutional norm should have been
capable of not relying on other legislative regulations.

The issues may arise in the second case when additional regulations are
required for the implementation of the constitutional norm. However, such regu-
lations are not stipulated in the legislative acts.

Finally, in the third case, a problematic situation might be when we are
dealing with such a legal norm, the application of which raises the question of
unconstitutionality.

In cases where the constitutional regulation needs legislative specification
but there are no corresponding legal regulations, then proper legal mechanisms
should come to the rescue to ensure the application of the constitutional norm.
Such a legal mechanism should be, for example, a legal analogy. We believe
that this approach should be demonstrated when applying the Constitution
(2015 edition). Chapter 3 of the Constitution has a certain peculiarity, consider-
ing that the latter were stipulated as the goals of the state's policy and are char-
acterized by gradual implementation. Despite the mentioned, we are certain that
Chapter 3, together with other legal norms, should be able to regulate and pre-
determine the meaning and essence of these legal norms.

Let's now discuss the direct application of constitutional norms by the courts
as a law enforcement body. When directly applying the constitutional norm, it
seems, at first glance, that the court should have the authority in case of conflict
of norms, based on the principle of the hierarchy of norms (the highest legal force
of the Constitution), to apply the constitutional norm itself. Particularly, according
to Article 40(1)(1) of the Law "On Normative Legal Acts" adopted on March 21,
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2018, in case of conflicts between the norms of normative legal acts, the norm of
the normative legal act with higher legal force is applied.

After the constitutional amendments of 2015, the Constitutional Court, in
its CCD-1683 decision of April 11, 2023, states: The constitutional provisions
concerning the basic rights and freedoms of man and citizen achieve their regu-
latory goals through legislation and its application, but in the given process of
legal regulation it is necessary to prevent threats to basic rights in the face of
exceptions to constitutional provisions, deviations from them, legislative con-
flicts with them and violations of the constitutional provisions. One of the im-
portant guarantees to prevent those dangers is the supreme legal force of the
Constitution; due to this also, the fundamental legal significance of the provi-
sions of the Constitution, as well as norms stipulated in Article 3 (3) of the
Constitution, as a basis of the constitutional order defining that "Public
power is limited to the basic rights and freedoms of a person and a citizen as a
directly applicable right". Simultancously, there is another legal institution: the
implementation of constitutional justice exclusively by a special constitutional
body. Therefore, when discussing the issue of the application of constitutional
norms by the courts, the question of the relationship between the direct applica-
tion of constitutional norms, as norms with the highest legal force, and the re-
quirements to implement constitutional justice exclusively by a special constitu-
tional body inevitably arises. In particular, the correlation between these two
different institutions leads to the fact that addressing the hierarchy of constitu-
tional and legislative norms to resolve the issue of the inconsistency of the leg-
islative norm is outside the scope of the courts' powers as exclusively the juris-
diction of the Constitutional Court. But, at the same time, the court is obliged
not to apply the legislative norm with lower legal force but is obliged to apply
the higher legal rule, in this particular case, the constitutional norm. By virtue of
the Constitution (Article 169 (4)), courts refer to the Constitutional Court re-
garding the constitutionality of a normative legal act to be applied in a specific
case before them, if they have reasonable doubts about its constitutionality and
find that the solution of the given case is possible only through the application
of that normative legal act. This is not exempt from being problematic: in prac-
tice, it is not possible, even through the application of another normative legal
act, not to apply the normative legal act regulating the relationship without justi-
fying why it should not be applied. In other words, the law-enforcement body
does not have the opportunity, according to Article 40(1)(1) of the Law "On
Normative Legal Acts", to apply the norm of a normative legal act with a higher
legal force, because it cannot justify it without the Constitutional Court, and at
the same time, the requirement to refer to Constitutional Court for the court, in
turn, causes confusion with its wording. In order not to apply a normative legal
norm, the law-enforcement body must first address the question of whether the
given legal norm is really not subject to application, and whether it has the au-
thority not to apply it. At the same time, when applying the constitutional norm,
the court (including any law-enforcing body) must justify why it does not apply
the legal norm, what legal problem has arisen, that it solves the case, based only
on the regulation of the Constitution or any other legal norm. The analysis and
discussion of these issues in the reasoning part of the court's decision will also
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lead to the conclusion of the issue that this legal norm does not correspond to
the constitutional norm. And as it was already mentioned, the answer to that
question can be given only in the scope of jurisdiction of the Constitutional
Court, discussing the possible unconstitutionality of the legislative norm. More-
over, the wording "reasonable doubt" means that not every doubt should be the
subject of the Constitutional Court's examination, but those that will be consid-
ered such by the Constitutional Court. For example, the Constitutional Court
stated in the procedural decision No. CCPD-10 of January 14, 2022, by reject-
ing the examination of the case: It directly follows from the content of the pro-
vision of the Constitution that the jurisdiction of the courts to apply to the Con-
stitutional Court exists only if the following two conditions are present at the
same time when the courts: 1. have reasonable doubts about the constitutional-
ity of the normative legal act to be applied in the specific case before them; and
2. find that the solution of the given case is possible only through the applica-
tion of that normative legal act. Under the conditions of such regulations,
there is a situation where the courts have to justify the existence of their duty.
Which is not an effective legal framework for the principle of the rule of law,
the requirement that the law-enforcement body should be limited by human
rights, and the realization of a person's right to a fair trial.

Constitutional Court, in its SDAO-212 decision of October 26, 2021,
stated: “According to Article 169 (4) of the Constitution, the "reasonable suspi-
cion" can be substantiated by the court if, among other conditions submitted to
the application, the court has submitted sufficient justifications that the uncer-
tainty of the norms submitted to the Constitutional Court for verification is im-
possible to overcome by the court exercising its powers and by providing an
exhaustive judicial interpretation ensuring sufficient clarity of the legal norm. In
other words, the court applying to the Constitutional Court is obliged to justify
how it tried to interpret the disputed legal norms in order to dispel doubts about
the clarity of the contested legal norms, and what their final legal content is,
using the entire methodological toolkit for the contested norms' interpretation,
justifying the inconsistency of that content with the Constitution”. In such prac-
tice, although the Constitution (2015 edition) defines the duty of the court to
apply to the Constitutional Court, the former legal structure of applying to the
Constitutional Court was preserved, as far as the new regulation does not create
prerequisites for the effective fulfillment of the mentioned duty. The issue also
has links with the principle of legal certainty and the requirement to define
clearly powers for law enforcement agencies.

It seems that in the conditions of our current legal regulation (Article 169
(4) of the Constitution), the court has no choice but to appeal to the Constitu-
tional Court’. In the meantime, it remains unclear the wording for the court to

3 In a similar way, the decision of the Plenum of the Supreme Court of the Russian Federa-
tion "On some issues of the application of the Constitution of the Russian Federation in the ad-
ministration of justice by the courts" states: “According to the Article 15 (1) of the Constitution of
the Russian Federation, the Constitution has the highest legal force, direct effect and is applied
throughout the territory of the Russian Federation. (...) In cases where a provision of the Consti-
tution contains a reference, the courts must apply the law governing that relationship when con-
sidering the case. In case of uncertainty regarding the compliance of the law to be applied in a
specific case with the Constitution, the court applies to the Constitutional Court with an applica-
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justify that the solution of the given case is possible only through the applica-
tion of that certain normative legal act. In fact, acting on the presumption of
compliance of legal norms with the Constitution for law-enforcement bodies,
there is no actual legal duty imposed on the latter, based on the supremacy of
the Constitution, and from the need to protect human rights, to effectively initi-
ate the resolution of the issue of the constitutionality of the norm, even though
the Constitutional Court. Moreover, in the case of such legal regulation, it be-
comes easier for the court to be guided by the regulation of the legislative norm,
without delving into the disclosure of the essence of the constitutional norm.
Although in the light of the Constitution (as amended in 2015), it is not the dis-
cretionary authority of the court, but the duty to apply to the Constitutional
Court for the clarification of the constitutionality of the act, which, we believe,
is completely justified and is a guarantee of ensuring the application of constitu-
tional norms. However, when the direct application of the constitutional norm
is realized by the court through the Constitutional Court, in our opinion,
there is a lack of effective mechanisms. Thus, there is no practical legal
mechanism to oblige the court, during the discussion of legal relations subject
to the regulation of constitutional norms, to address, first, the question of
constitutionality and the need to apply to the Constitutional court.

Moreover, the Constitutional Court clearly stated in its decision’ CCD-
1459 of May 7, 2019: “General jurisdiction and specialized (non-constitutional)
courts are constrained not only by the Constitution but also by law, otherwise
they can act either as legislators or as bodies of constitutional justice. (...) In
addition, unlike the Constitutional Court, which is constrained only to the Con-
stitution when administering justice (Article 167 (2) of the Constitution), all
other courts are bound by both the Constitution and laws (Article 164 (1) of the
Constitution). Therefore, the law cannot be abolished, invalidated, revised by
those courts, but can only be applied. (...) Changing the statutory powers of any
court in legal practice in order to expand them, regardless of the reason, is in-
admissible, and to reduce them means their non-implementation or improper
implementation, which, depending on the circumstances, can be tantamount to
denying justice”.

With the same decision, the Constitutional Court, referring to its other
CCPD-7 decision’, on rejecting the examination of the case on determining the
question of compliance with the Constitution, on January 25, 2019, stated: ”As
a means of ensuring the supremacy of the Constitution, the final and binding
interpretation and application of the Constitution is the exclusive compe-
tence of the Constitutional Court, and all bodies of public power can interpret
and apply the Constitution within the framework of their powers established
by the Constitution and laws, especially if, in accordance with Article 3 of the
Constitution, it is about directly applying law, that is, the basic rights and free-

tion regarding the question of the compliance of the law with the Constitution”. - see IInenym
BepxoBHOTO cyna Poccniickoit @enepanyn: [Toctanosnenne ot 31 oxrsidps 1995 . N 8 "O
HEKOTOPBIX Bolpocax npuMeHeHus cynamu Koncturynuu Poccuiickoii @enepanuu npu
OCYIIECTBICHUH PaBOCY IS
* See Constitutional Court CCD-1459 decision of May 7, 2019.
However, in our opinion, this decision again does not clearly reveal the essence of the
possibility of applying the constitutional norm by the courts.
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doms of human and citizen, to which all public power is limited”.

At the same time, the Constitutional Court stated that verification of con-
stitutionality is the responsibility of all courts. The Constitutional Court espe-
cially emphasized that: “(...) all courts, and not only the Court of Cassation,
must incidentally verify the constitutionality of the normative legal act to be
applied and are obliged to apply to the Constitutional Court in the presence of
the mentioned prerequisites. (...) In the case of the interpreting the requirements
of the law, documenting their uncertainty is nothing more than recording the
problem of constitutionality. Making the existence of that problem a basis for
"liberation" from the fulfilling the requirement established by law and expand-
ing or limiting one's powers means a unique solution to the problem of constitu-
tionality by a non-Constitutional Court, which is impermissible”.

In conclusion, whether the court can interpret the law in line with the
meaning and essence of the constitutional provision in case of an ambiguous
regulation of the law. If not, how or in what cases does the court generally
interpret and apply the Constitution? If we take into account the above inter-
pretation of the Constitutional Court in its decision, in case of an ambiguous
regulation of the law, it is not the Constitution that is interpreted and applied
by the court, but the court is obliged to document the existence of a constitu-
tional problem and apply to the Constitutional Court".

Thus, we can state the following problems.

a. At first, it reaffirmed the duty to apply to the Constitutional Court.
However, the constitutional regulation (Article 169(4) of the Constitution) has
remained such that applying to the Constitutional Court is possible only through
the court justifying its suspicion and excluding the application of another legal
act for issuing its judicial act. In other words, applying to the Constitutional
Court becomes the last necessary measure. However, if the court is deprived of
the actual (but not theoretical) opportunity to personally interpret and apply the
Constitution, then applying to the Constitutional Court should be considered
very necessary and not considered a "last resort".

b. Although the legal practice has established both the necessity and the
competence (with certain limitations) of interpreting the Constitution by courts,
but if there are no effective mechanisms for its implementation, then the theo-
retical position is not actually realized. What should it mean, on the one hand,
to interpret and apply the Constitution by courts, and on the other hand, to be
bound by the laws, and in the case of proving their uncertainty during the
interpretation of the requirements of the law, to apply to the Constitutional
Court in a mandatory manner, and on the other hand, to apply to the Consti-
tutional Court only in case of reasonable doubt and if it is not possible to ap-
ply another law (legal norm), excluding the application of one law (legal

6 Ukraine has adopted a different approach in this matter, ensuring the right of a person to
have his case examined within a reasonable time. In particular, if the court finds that the current
law does not comply with the Constitution, it applies the constitutional norm as a directly appli-
cable norm, and after making its decision, it refers to the Supreme Court to resolve the question of
the constitutionality of the contested legal norm in the Constitutional Court-see Judge Tetiana
Brezina The principle of direct effect of the norms of the constitution and the specifics of its
application by the court, National law journal: Theory and practice- 2008, p. 28: available at’
http://www.jurnaluljuridic.in.ua/archive/2018/1/part 2/8.pdf
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norm). These requirements exclude one another, even more so if we also take
into account the fact that the court must justify and give reasons for its actions
in each case.

Thus, the regulations and their practical interpretation of the right to apply
to the Constitutional court, as well as the duty of applying constitutional norms
in general, need to be reviewed, clarified, and coordinated, which should be
aimed at ensuring the maximum provision of the direct application of constitu-
tional rights. We believe that the existence of the Constitutional Court as a body
implementing constitutional justice should not undermine the demand for con-
stitutional norms to have the highest legal force and be directly applied, but
there should be effective legal mechanisms to not make the existence of such a
demand meaningless. One of such guarantees is that the courts do not just act
based on the presumption of compliance of the law with the Constitution but
take measures as much as possible to reveal the meaning of the constitutional
norm. In particular, the obligation to interpret the legal norm in accordance
with the essence of the constitutional provision as much as possible should be
an expressly defined requirement. Secondly, such a guarantee can be the duty to
apply the legal norm in accordance with the general constitutional principles
and the fundamentals of the constitutional order, and also not to consider ap-
plying to the Constitutional Court as a last resort, that is, the court has the op-
portunity to apply to and take the position of the Constitutional Court regarding
the constitutional norm in any case. Finally, the reassessment of the role and
Jurisdiction of the Constitutional Court can also be such a guarantee. The pri-
mary task of the Constitutional Court should be not so much the compliance of
the wording and application of the law with the Constitution, but rather the
interpretation and development of the Constitution and the reveal and interpre-
tation of the essence of the constitutional norm.

UNUt FULrUBN38UL — Dwhdwhwnppulwi fnpdkph widpowlwa [hpun-
vwl gpubnpnudp ppuguwippun oppmnnid — Zonpwst winpununind £ nu-
wnuwpwbibph §nnlhg vwhdwbungpujut inpdbiph Jhpundwi b Uwhdwbwn-
pujuwt nuunwpuih hpujuihpur ypulnhumd npjuws dbjiwputnie-
miuttpht: Uohwwnwtpp phinwupynud E vwhdwbwnpuljut tnpdtph Yhpwun-
dwt wppynitwybn hpujuwtwugdwt withpudbown tpushihputnh puguljuwnipe-
niip: Twubwdnpuybu phtwpljiwt wewpu ki qupdl)] wbdh hp wwhdw-
tunpuljub hpwyniipubph hwdwp punulut yuownywinipniihg ogunnybkiny
hpwyniupp, puunwpwibph Ynnuhg Uwhdwbwnpmipjut jhpundwt hpudu-
unipynilp, Uwhdwbwnpmppul npubu pupdpugniyi nid mukgnn hpujulwb
wljnn (hubnt b vwhdwbwnpuljwh wppupununnipjut htunhnninibph hw-
pupkpulgnipniip, Uwhdwtunpuljut yunwpwt ghdbne b opktunpuljut
unpuh hwjuuwhwdwbunpuljwiunipniip hhdbuynphnt wupnwljuinipn-
up: Gqpwhwgh) E, np puguljuynid Bu pujupup tpuppuhpubpp Uwhdwbwn-
poipiniup Ukjbwpwibint b Yhpwnting, htywhu twb puunwpubbbph Ynnlhg
unpuh  hwjuwuwhdwbugpujuinipmniip  vwhdwbugpujut - wppupunw-
nnipjul wnwupluw nupdiubnt hwdwp yuydwtwynpdws wyt ppnnnipjudp, np
dvhwdwdwiwl gnympinit niukt vh pwith hptunhwnnmuntkp, npnup pkb vhgnigh
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ny mbhuwwinpkl, vwuyt gnpshwuinid hwjuwund Bu dhdjwug, b nddw-
poipnibuttp i wnwewinid wyny hpwjwinpubipnh thwunwgh hpugdwt hw-
dwp: Znpjusnid wnweownpjus kqpuhwignidubptt nignué . vwhdwbiw-
nnuljut tinputptt wpynibwdbn b widhowljunpku Yhpwunknt, opktunpujui
unpdbph hwjwuwhdwbunpuljuiniput pttwupfdwit mynus vwhdwbwng-
pujuwt wppupuguunipyub ot b Yhpwnekih dbjuwithquubph ubpppdwt
puttwpynudubphte

Pwtunh punbp - vwhdwbwnppulmb Gnpdkp, widhowlmb [hpupnid, Uwhiu-
hwppnipyul JEjiwpwianid, Uwhdwlugpnipyui ghpuluynipeinil, vwhdwiunpulub
wppupuguanLpnLl

COCD BAPCEISIH - Ilposagnenue nenocpeocmeeHH020 NPUMEHEHUA KOH-
CIUMYYUOHHBIX HOPM 6 chepe npagooxpanumenvnoi deamenvHocmu. — B cratbe
00CyX/TaeTCsi KOMIIETCHIIMS CY/IOB MO MPUMCHEHUIO KOHCTHTYIIMOHHBIX HOPM U TOJKO-
BaHUs MPABONPHUMEHHUTEIBHOM npakTrku KoHCTHTYIMOHHOTO cyna. B craThe oTpakeHO
OTCYTCTBUE TAKHX TapaHTHi, B YCIOBHSAX KOTOPBIX MPUMEHEHHE KOHCTHUTYLHOHHBIX
HOPM 3P PEKTUBHO HE peau3yeTcs. B 4acTHOCTH, MpenMeToM 00CYKISHHS CTaIH Tpa-
BO JIMIIA JOOWBATHCS CyNEeOHOTO pa30MpaTenbcTBa JJIS 3aIUTHl €T0/e€ KOHCTHTYITMOH-
HBIX MPaB, KOMIIETEHIIHS CYJ0B MPUMEHATh KOHCTHTYIHIO, B3aUMOCBSI3b MEXK/IY HPUH-
UUIOM BepxoBeHCTBa KoOHCTHTYUHMM M KOHUenuuei ocymiectBieHus KoHCTUTylmuu B
MOpsiIKe UCKIOUeHUsT KOHCTHTYIMOHHBIM CyIOM, 005S3aHHOCTh OOBIYHBIX CYAOB 00-
pamathcsi B KOHCTUTYIIMOHHBIN CyZ ¥ OJTHOBPEMEHHO OOOCHOBBIBATh HEKOHCTHUTYIIH-
OHHOCThH TOU WJIM WHOW 3aKOHOJATECILHOW HOPMBI. MBI MPHIIUIA K BBIBOAY, YTO OTCYT-
CTBYIOT JIOCTaTOYHBIC TapaHTHUU IJIi TOJKOBAHUS W TpuUMeHEeHUs KOHCTUTYyLUHM Ha
MPaKTUKE, a TAaKXKe UL TOro, 4ToOBl 0053aTh CyAbl oOpamathcs B KOHCTHTYIIMOHHBIH
CyJl, C TeM YTOOBI CIIeJIaATh HEKOHCTUTYLIUOHHOCTh HOPMBI MPEIMETOM KOHCTHTYIIHOH-
HOTO MPaBOCY/Hs, MOCKOJBbKY CYIIECTBYIOIINE MPABOBbIE MHCTUTYTHI MPOTHBOpEYAT
JpYT APYTY ¥ CO3/IaI0T TPYAHOCTH Ha mpaktuke. [Ipemioxkeno 3 dexkTuBHOE MPUMEHE-
HHE KOHCTUTYILMOHHBIX HOPM, BHEJPEHHE T'MOKHMX U MPUMEHHUMBIX MEXaHH3MOB KOH-
CTUTYLIMOHHOTO TIPaBOCYANSI.
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cmumyyuu, 6€pxo6eHcmeo Koz—tcmumyuuu, KOHCmMUm)yYyuoHHoe npaeocyc)ue

68



