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INDICTMENT OF THE ACCUSED IN ABSENTIA
GAGIK GHAZINYAN, PETIK MKRTCHYAN

The article concerns the essence and features of the presentation of charges in pro-
ceedings carried out in the absence of the accused (correspondence proceedings).

The authors turn to the grounds and conditions for bringing charges in the course
of proceedings carried out in the absence of the accused, to the opinions expressed in
theory regarding the institution in question.

The regulations of the institution in question are presented in the national criminal
procedure legislation and comparisons of regulations provided for by the legislation of
foreign countries are carried out.

The article also presents the positions of the European Court of Human Rights on this
issue, and in their light discusses the theoretical problems of bringing charges in absentia.

The subject of discussion is also the question of when the preliminary investiga-
tion body knows the exact location of the accused, whether the latter should take meas-
ures to notify the accused of the day and time of the indictment, and only in case of his
failure to present the charge in absentia.

In connection with the formulation of the question, the authors come to the con-
clusion that when there are grounds and conditions for absentee proceedings, and the
investigator decides to carry out absentee proceedings, then charging the accused by
video does not follow from the general ideology of absentee proceedings.

Keywords: absentee proceedings, indictment, change of charges, video communication, in-
ternational mutual assistance, public notification, removal of the defender from the proceedings

Bringing charges is followed by the decision of the competent prosecutor
to prosecute the accused.

The indictment of the accused is the procedural measure that provides the
accused with the right to be informed of the legal and factual bases of the
charge.

The right of a person to be informed of the attributed accusation has both
constitutional and conventional foundations. This right of an individual is pro-
vided for in Article 27, Part 2 of RA Constitution, in Article 6 Paragraph 3 of
the European Convention “On Protection of Human Rights and Fundamental
Freedoms, ” as well as in Article 14 Paragraph 3 of International Covenant on
Civil and Political Rights. The right to be informed of the attributed accusation
is also provided for by the RA Code of Criminal Procedure (hereinafter referred
to as RA CCP). It is stipulated by Article 18 of CCP that every person be duly
explained the reasons for deprivation of liberty and the charge-in case of being
accused in a crime. In accordance with Article 43 of the same code, the accused
has the right to be informed immediately and duly of the factual and legal bases
of the accusation in a language he understands and of the grounds and reasons
for deprivation of liberty in case of being taken into custody.
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The European Court of Human Rights has repeatedly stressed that the ques-
tion of whether the accused has been provided with sufficient information on the
legal and factual bases of the accusation in a specific case should always be consid-
ered in the context of the right to a fair trial provided for by Article 6, Paragraph 1
of European Convention on "Human Rights and Fundamental Freedoms".'

In order to efficiently exercise the right of the defense during a competitive
trial, the defense must at least have the opportunity to get acquainted with the
legal and factual bases of the accusation, to present their own statement regard-
ing them, and to participate in the process of proof. It is impossible to imple-
ment the right of defense, as well as to provide a competitive trial, if the ac-
cused is not aware of the unlawful act he is accused of and the bases of the ac-
cusation evidence.”

Article 190 of CCP RA stipulates that the investigator, having ascertained
himself in the identity of the accused, hands him a copy of the decision to insti-
tute criminal prosecution, clarifies the factual bases and legal assessment of the
charges, clarifies the rights and responsibilities of the accused, and hands him
over their complete list.

The same article also defines: "1. The investigator files a charge within 18
hours after receiving the decision to institute criminal prosecution (...)".

The requirement to institute criminal prosecution within 18 hours is a
common one, which is applied when the accused is available to the prosecuting
authority. In the event that the location of the accused is unknown, or it is im-
possible to ensure his availability for some other reason, the 18-hour time limit
for bringing charges is lifted, and the charges are submitted to the criminal court
after the accused has been put at the disposal of the body conducting proceed-
ings within 24 hours upon appearing (Article 190, Part 3 of CCP RA).

RA Court of Cassation, referring to the fact that the defendant has received
a proper procedural status for case No. YEAKD/0218/06/12 has stated that de-
tention can be applied only to the accused, i.e., the person who has successively
passed the following stages of acquiring the status of an accused:

a) making a decision on involving a person as an accused,

b) notification of the decision to involve a person as an accused,

c¢) explanation of the core of the charges,

d) handing over a copy of the decision involving the person as an accused
and the list of rights and obligations of the accused.

As a result of the actions performed in the above stated sequence, a person
is indicted in accordance with the procedure established by law, and he acquires
the procedural status of the accused. Moreover, the performance of all the men-
tioned actions must be certified by relevant documents and confirmed by the
signature of the accused and the investigator or with the appropriate note of the
investigator in case of refusal of the accused to sign.

In addition to the above-mentioned, the Cassation Court emphasizes that if
the person hides from the investigation, the decision to involve him as an ac-

' See: Deweer v. Belgium, judgment of 27 February 1980, paragraph 56, Artico v. Italy,
judgment of 13 May 1980, paragraph 32, Goddi v. Italy, judgment of 9 April 1984, paragraph 28,
Colozza v. Italy, judgment of 12 February 1985, paragraph 26.

% See: The decision of the RA Court of Cassation of August 24, 2012, case No. YSHD/0002/01/11
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cused is sufficient in order to choose his detention as a restraint measure: (...)’

It is easy to observe that the process of bringing direct charges can be im-
plemented when the accused is available to the authority conducting the pro-
ceedings, while this process becomes objectively impossible when the accused
avoids (hides from) the investigation. Accordingly, in the situation described,
there comes a need to apply such a structural procedure that will guarantee not
only further proceedings but also the principle of competitive trial and the right
of efficient defense of the accused.

The issue of remote indictment has not been studied thoroughly at the doc-
trinal level. However, some issues have gained the attention of scientists.*

There is an opinion in criminal procedural science that an indictment in the
absence of the accused cannot be considered an independent form of indictment. A
different approach leads to completely neutralizing of the procedural significance
of the mentioned institute of criminal procedure. There is no remote indictment,
and this procedural action cannot be replaced by handing over the indictment deci-
sion to the defense. As a result, the overall importance of indictment decreases, so
only bringing direct charges acquires a real procedural value.’

This means that in case the accused fails to appear, the investigator should
do his best to find out the real and not the alleged reasons, as well as provide the
accused with an opportunity to participate in the criminal proceedings and exer-
cise his procedural rights, regardless of the reasons for not appearing.

At the same time, according to another, a more common approach, the re-
mote indictment is perceived as a criminal procedure activity performed by the
person conducting the preliminary investigation, which is concluded by subse-
quent actions: a) to invite the defense of the defendant who is avoiding the in-
vestigation and b) to notify the latter about the decision to initiate criminal
prosecution against the accused (involving the person as an accused).

When considering the issue from a legal standpoint, it should be noted that
there are countries like the Republic of Moldova, the Russian Federation, etc.,
whose judicial systems have no special procedure of remote indictment of the
accused evading investigation, although the possibility of conducting proceed-
ings in absentia is still provided for.

In accordance with Article 321 of CCP of the Republic of Moldova, a case
shall be heard in the first instance and in the court of appeals with the participa-
tion of the defendant, except in cases specified in this article. A case may be

3 See: The decision of the RA Court of Cassation of April 18,2013, case No.
YAKD/0218/06/12.

* See: Apa6y.n JI. T. CpaBHHTe/IbHEI aHANHN3 3309HOTO CYAeOHOr0 pasdupatenscTaa B Poc-
cuiickoit @eneparmu u Pecry6uike Kazaxcran // MupoBoit cymps. 2008. Ne 6. C. 17-18 ; Masiok
P.B. MexyHapoaHOe COTPYJHIYIECTBO 110 YTOJIOBHBIM JIeIaM M 3209HOE YTOJIOBHOE IIPeciIeioBa-
Hue // Bectauk OT'Y. 2009. Ne 3. C. 78-81 ; TykuneB A.C. OcoOeHHOCTH 3a04HOTO BO30YKICHHUS
YTOJIOBHBIX Jiel1 // AKTyalibHbIe TIPOOIIeMBI IpaBa: Matepuaiibl Hayd. konpepenimu. Kaparanga:
KaptOU MB/I PK um. B. Beiicenona, 2002. C. 68—69 ; Tykues A.C., AxnanoB A.H., Kycannos
HI.K. OcoGeHHOCTH NPHUBIEUCHHUS B KaUeCTBE OOBUHSAEMOT'0 TI0 3209HOH (hOpME YTOIOBHOTO CyI0-
npousBojicTBa B Pecrry6mmke Kasaxcran // 3akon u Bpemst. 2004. Ne 10. C. 4244 ; Xacenos O.3.
WuctutyT 3a09HOTO OOBHHEHHMS B YTOIOBHOM cynonpon3BoacTse Pecrryommku Kazaxcran / URL:
www.rusnauka.com/l_NIO 2014/Pravo/5 154476.doc.htm ; u zp.

See: Kynpeiiuenko C. B. 3aounoe cynonponsBoactso B Poccuiickoit denepanuu o yrosios-
HBIM JIeJIaM O TSDKKUX M 0c000 TSDKKUX npecTymuieHusix: Monorpadust.- M.: IOpmuriadopm, c.
133,135.
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heard in the absence of the defendant:

1) if the defendant evades appearing in court;

2) if the defendant, being detained, refuses to be brought before the court
to the case hearing and if his/her refusal is also confirmed by his/her defense
counsel or the administration of the place of detention; (...)

The court shall decide on a case hearing in the absence of the defendant if
the prosecutor submits sound evidence that the person accused and in whose
regard the case was sent to court expressly waived his/her right to appear before
the court and to defend himself/herself personally as well as has evaded crimi-
nal investigation and trial.

Article 247 Paragraph 5 of RF CCP provides that in exceptional cases, a
court hearing on criminal cases of grave and especially-grave crimes may be
conducted without the attendance of an accused person who is outside the terri-
tory of the Russian Federation and/or declines to appear in court, unless that
person has been held accountable on the territory of a foreign state in this crimi-
nal case.’

Although the CCP of the RF does not provide a special procedure for a
remote indictment to the accused evading investigation, the investigative prac-
tice envisages that in the situations described above the pre-investigative body
sends the notification about the date of filing the charge to the address of the
residence or location of the accused in the Russian Federation. This is followed
by handing in a copy of the decision to the defense of the accused, which im-
plies bringing charges in indirect order.’

At the same time, the CCP of some countries provides for the features of
indictment in absentia to a person who avoids investigation.

Thus, for example, in accordance with Article 406 of the CCP of Latvia, if
the whereabouts of an accused are known, but he or she is evading appearance on
the basis of a summons of a public prosecutor, a copy of the prosecution shall be
issued to the accused after the conveyance by force of him or her, or sent by post
to the address for the receipt of consignments notified by such accused.

If a search for an accused has been announced, a copy of the prosecution, and
written information regarding the rights of an accused, shall immediately be issued
after the receipt of a written report regarding the arrest or detention of the accused.

If an accused is hiding in another state and a search for him or her has been
announced, a copy of the prosecution shall be issued simultaneously with the
report of the official extradition request.

In accordance with Article 297 Paragraph 5 of the CCP of Ukraine, in
case of conducting a special pre-trial investigation, the summons shall be sent to
the last known address of residence or staying of the suspect. It shall be pub-
lished in national mass media and official websites of the agencies conducting a
pre-trial investigation. The suspect shall be deemed to have been properly in-

® In this regard, the judicial board of Sverdlovsk region has recorded for a specific criminal
case that the current Russian Criminal Procedure Code does not provide for the possibility of filing
charges remotely. The execution of the mentioned action in a remote order has no procedural sig-
nificance. See: Decision No. 22-8535/2008 of the Sverdlovsk District Court of August 27, 2008.
See: KneBunos K.K Jlocyne6Hoe IpOM3BOACTBO B OTHOLICHHUH JIUL, YKJIOHSIOIIUXCS OT
YTOJIOBHOH OTBETCTBEHHOCTH 32 IpejeamMu Tepputopuu Poceuiickoit @enepanun./ mos pex. KaHz.
opuz. Hayk, gou. A.M. Barmera. — M.: IOpmmtungopm, 2018. C. 197-198.
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formed about the summons content from the moment of its publishing in na-
tional mass media. The copies of procedural documents to be delivered to the
suspect shall be sent to a defense counsel. ®

Article 206 paragraph 8 of the CCP of the Republic of Kazakhstan pro-
vides that in the case of finding the suspected outside the Republic of Kazakh-
stan and his (her) evasion to appear in the criminal prosecution bodies the per-
son, conducting the pre-trial investigation, and in the case of the appearance of
the defense counsel -the defense counsel certifies on the decision of the qualifi-
cation of an act of the suspected that the suspicion may not be declared in con-
nection with his (her) location outside the Republic of Kazakhstan and evasion
to appear in the pre-trial investigation bodies.

Furthermore, the mentioned article stipulates that if the location of the sus-
pected is known, a copy of the decision shall be sent to him (her) by means of
communication, including by mail.

If necessary, the person conducting the pre-trial investigation (investiga-
tor), with the consent of the procurator shall have the right to organize the pub-
lication of reports on the qualification of an act of the suspected in the Republi-
can mass media, the mass media on the location of the suspected, as well as in
public telecommunication networks.

Nonetheless, it is difficult to consider this method of remote indictment
as fully successful firstly because, direct sending of procedural documents,
including the decision to initiate criminal prosecution, by post, can be consid-
ered as a disregard towards the sovereignty of the state, and secondly, an-
nouncements about the decision on criminal prosecution in mass media or on
the official website of the state body cannot be considered justified, because
the accused may not have noticed them. At the same time, in accordance with
the CCP of Kazakhstan, reporting about involving the person as an accused
through mass media is not considered to be the responsibility of the official
conducting the preliminary investigation. Therefore, the officials may not take
the necessary measures to report through public telecommunication methods.
In its turn, the European Court of Human Rights considers receiving informa-
tion on criminal proceedings through mass media as a non-reliable notifica-
tion.”

Article 169 of the CCP of Georgia stipulates that, if the accused avoids ap-
pearing before an investigative authority, he/she or his/her relative shall be
given a reasonable period for hiring a defense lawyer. If he/she fails to hire a
defense lawyer within that period the accused shall be assigned a mandatory
defense. To bring charges, the prosecutor, or upon his/her instructions, an inves-
tigator, shall summon the defense lawyer of the accused and familiarize him/her
with the indictment, which shall be considered the same as bringing charges.
The defense lawyer of the accused shall confirm in writing that he/she has be-
come familiar with the charges.

¥ The CCP of Ukraine provides a separate chapter, 24-1, which regulates the features of the
preliminary investigation in the absence of the accused (proceedings in absentia). This procedure is
called "Special pre-trial procedure".
See: Uadopmars o mocranosieHnn ECITY ot 18 mast 2004 r. o nexy «ILlomonpu
(Somogyi) npotus Utamuu (xxanoda Ne 67972/01) // CIIC «KoncynbranTIlimocy.
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It is easy to note that the features of the remote indictment provided by RA
CCP, with some differences, were receptions from the procedural system of
Georgia (more on this see later).

Presenting a charge to the accused in absentia is necessary in order to en-
sure the further course of the proceedings. Thus, during the pre-trial proceed-
ings carried out in the absence of the accused, the following situations can be
distinguished:

First, the accused hasn’t been formally charged. This situation may be fea-
sible when the accused evaded the investigation before the charge was pre-
sented to him.

Second, even though the formal charge was brought before the accused evaded
the investigation, the charge was changed after the accused evaded the investigation.

Third, when the defense attorney involved in the remote indictments was
replaced by a new one, even though the formal charge was presented to the
replaced defense attorney.

Fourth, in each case of amendment of the charge by the competent prose-
cutor of the proceedings in absentia.

Another subject to discussion is the question of the circumstances under
which the system of filing charges remotely can be conducted.

According to A. Tukiev, at the time of filing a charge in absentia, among
the facts that are the standard of proof in the case, additional circumstances
specific to the given proceedings must be established, such as- the fact of the
accused's evasion of the investigation, the fact that the latter was notified of the
place and time of the proceedings, as well as the requirement to attend the pro-
ceedings in person'’:

It is noteworthy that the basis for filing charges in absentia is the impossi-
bility of ensuring the presence of the accused evading investigation. In this case
the investigator is deprived of the opportunity to file charges against the accused
in general terms. And the terms for filing charges remotely are perhaps the cir-
cumstances that are the basis for the investigator to make a decision to initiate
remote indictments (CCP of RA, Article 476). In addition, the participation of
the defense in its process is also an independent condition.

Accordingly, the structural framework of presenting charges remotely in
RA criminal proceedings can be implemented only when the investigator has
made a decision to conduct remote indictments against the accused. In other
words, the presentation of the accusation in a remote order as a judicial action
should chronologically follow the decision to transform the proceedings from
the general order to the remote order. This implies that the structure of present-
ing the accusation remotely cannot be applied earlier than the decision of the
investigator to conduct remote indictments against the accused.

According to Article 479 of the CCP of RA: "3. in remote proceedings,
the charges shall be brought by handing over the copy of the decision to initiate
criminal prosecution to the defense counsel of the accused who avoids investi-
gation, as well as clarifying to him the factual bases and legal assessment of the
accusation. The execution of the specified actions is confirmed by the corre-

19 See.: Tykues A. C. [IpoGiieMbl IpoLecCyabHOM HOpPMbI 3204HOTO YTOIOBHOIO CYAOIIPO-
H3BOZICTBA: aBTOped. AuC. ... KaHA. Iopux. HayK. Kaparanma, 2005. C. 20.
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sponding protocol, which is signed by the investigator and the defense attorney.

In order to present an accusation to the accused in remote proceedings, the
participation of the defense is mandatory. And if the accused does not have a
lawyer involved in the proceedings, the investigator takes measures to provide
the accused with a lawyer (CCP of RA, Article 478, Part 2). In addition, the
CCP of the Republic of Armenia stipulates that if the accused has not been
charged before the decision to conduct remote proceedings is made, then the
time limit (18 hours) for the filing of the charge, defined in part 1 of Article 190
of the CCP of the Republic of Armenia, begins to run, from the moment of in-
volving a defense attorney in the proceedings in accordance with Article 478,
Part 2 (CCP of the Republic of Armenia, Article 479, Part 2)."

It is quite evident that the mentioned norm provides for calculating the to-
tal term for filing charges only for those cases when the accused does not have a
lawyer involved in the proceedings. Therefore, the question arises as to how the
time limits for bringing charges should be calculated when a defense attorney
was involved in the proceedings or the defense attorney did not appear within
the specified period to participate in the process of bringing charges.

In view of the above, if a defense attorney was involved in the proceedings
before the decision to conduct remote proceedings was made, then the period
defined by Article 190, Part 1 of the CCP (18 hours) should begin to run from
the moment of making the decision to conduct remote proceedings. In case of
impossibility to ensure the presence of the defense counsel of the accused
within those terms, then the procedure set forth in part 3 of Article 190 of the
CCP of the Republic of Armenia shall analogically apply to the defense coun-
sel. Thus, in accordance with the above mentioned procedure, accusation shall
be presented to the defense counsel at the disposal of the body conducting the
proceedings within 24 hours after appearing.

The procedure defined by Article 190, Part 3 of the CCP of the Republic of
Armenia shall also be applied in the event that, although being involved in the
proceedings in accordance with the procedure provided for by Article 478, Part
2 of the CCP, the defense counsel fails to be available within the due time (18
hours). Meanwhile, when the defense attorney notified to participate in the
process of filing charges in absentia does not appear twice without a valid rea-
son to participate in the mandatory procedural action, he may be excluded from
the proceedings by the decision of the investigator (CCP of the Republic of
Armenia, Article 147).

Thus, we consider that once the investigator has made a decision to remove
the defense counsel of the accused from the proceedings, the defense counsel
should be involved in the remote proceedings in accordance with the procedure
provided for in Article 478, Part 2 of the CCP of the Republic of Armenia, start-

' According to part 2 of Article 478 of the CCP of RA, if the accused does not have a defense
attorney involved in the proceedings, after the start of remote proceedings, within a three-day period,
the investigator sends the evading accused, and in case of its objective impossibility, any of his close
relatives to the given accused remotely. a copy of the decision to conduct proceedings and providing
a ten-day period for inviting a defense attorney, as well as a written explanation of the consequences
of conducting remote proceedings and not inviting a defense attorney within that period. If a defense
attorney is not invited within that period, the investigator requests the Chamber of Advocates of the
Republic of Armenia to appoint a defense attorney.
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ing the calculation of the three-day period from the day following the day. The
decision on removing the defense attorney from the proceedings was approved by
the supervising prosecutor. In case of the involvement of a new defense attorney
in remote proceedings , the procedure provided for in Article 479, Part 2 of the
CCP of the Republic of Armenia shall be applied again.

The above-mentioned situation can occur in the event that the accused has
not been charged in the given proceedings. Therefore, if the accusation was
presented to the accused in the given proceedings through a general procedure,
then the above-mentioned structure of presenting the charges remotely, through
the defense counsel, will not be valid.

Nonetheless, if the competent prosecutor changed the accusation after the
accused evaded the examination, even though the accusation was presented to
the accused in general order, we strongly believe that to ensure the further
course of the proceedings in absentia and the right of defense of the accused, the
amended accusation should be presented to the defense counsel of the accused
avoiding the examination, keeping in mind the procedure provided by Article
190 (relevant part (mutatis mutandis)) and Article 479, Part 3 of the CCP of
RA. The same procedure should be applied in remote proceedings in each case
of changing the charge by the supervising prosecutor.

We assume that the structure of presenting charges to the defense counsel
in remote proceedings should also be applied in the case when the defense
counsel involved in the proceedings was replaced by a new one, and the charges
were presented to the previous defense counsel. In this case, the investigator,
observing the procedure provided for by Article 479, Part 3 of the CCP of RA,
must present the accusation to the new defense attorney involved in the pro-
ceedings. The mentioned regulation aims to ensure the effective functioning of
the defendant's right to defense in competitive proceedings.

At the same time, we consider that if several defenders were involved in
the remote proceedings, but at least one of them was charged, then there is no
need to charge the other defender(s).

Presenting the accusation to the defense counsel in the remote proceedings
does not exclude the application of the general procedure for presenting the
accusation to the accused in the pre-trial proceedings (Article 190 of the CCP of
the Republic of Armenia), when the investigator makes a decision to conduct
the proceedings in a general procedure based on ensuring the physical availabil-
ity of the accused. In such cases, the obstacle to filing a charge in a general pro-
cedure disappears. The legal possibility to continue the proceedings based on a
charge filed in a remote procedure ceases because a charge filed in remote pro-
ceedings can only ensure the further course of the remote proceedings, and the
procedure carried out in a general procedure requires a general procedure, per-
formance of procedural actions.

Thus, when the accused appears in the investigation or his participation in
the investigation of the case is ensured in some other way, then the direct pres-
entation of the charges becomes mandatory. Therefore, if the charges were not
presented to the accused before the decision to conduct proceedings in absentia
was made, or even if it was, but the charges were later changed, then the body
conducting the proceedings cannot refer to the fact that the charges were clari-
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fied to the defense counsel and refuse to present an accusation to the accused
who appeared for the examination.

This is also due to the fact that, in comparison with the remote procedure,
presenting an accusation to the accused in a general procedure is a more objec-
tive process arising from the latter's rights, which provides an opportunity to
ensure both the factual basis and legal assessment of the accusation, as well as
the accused's awareness of his rights and responsibilities, and in case the ac-
cused refuses to sign the protocol, the investigator has the opportunity to find
out the reasons for the refusal.

The above structure of charging the accused in remote proceedings seems
fully justified when the location of the accused who evades investigation is un-
known. However, the question arises whether the application of this same pro-
cedure can be considered justified when the location of the accused who evades
investigation is known. Still it is not possible to ensure his availability to the
proceedings (for example, the accused is outside the borders of the Republic of
Armenia and it is not possible to arrange his extradition ).

In the situations described in the jurisprudence, the following approaches
worthy of attention are put forward regarding the features of presenting charges
in remote proceedings .

Thus, P.A. Litvishko believes that in order to perform procedural actions within
the framework of mutual legal assistance, including indicting and interrogating the
accused, the investigator can send a request to the relevant consular representation of
the country where the accused is located, if this is provided for by international trea-
ties or allowed by the legislation of the state of location':

According to K. K. Klevtsov, in cases where the preliminary investigation
body knows the exact location of the accused, the latter should take measures to
notify the accused about the day and time of bringing charges, and only in case
of his failure to appear, file charges remotely."”> Mandatory notification of the
accused is fully justified when there is a suspicion that the person is not aware
of the criminal prosecution initiated against him.

In case the location of the accused who is in another country and is evad-
ing investigation is known, it is also suggested to organize the trial process of
bringing charges through international mutual assistance."*

Undoubtedly, the presentation of charges to the accused in the framework
of mutual legal assistance can ensure the condition of the accused being prop-
erly notified of the criminal prosecution initiated against him in the case of
remote proceedings, and subsequently create an opportunity to make a decision
to apply remote proceedings to the given accused.’ Therefore, we believe that

12 See JIutBumiko I1. A. OcyliecTBIEHHE YrOIOBHO-IPOLECCYANbHON IOPUCIUKIIH B 3apy-
OeXXHBIX IIPECTABUTEIbCTBAX TOCYIAPCTB: AUC. ... KaHM. Iopul. Hayk. M., 2014. C. 79.

13 See Knesuog K. K. Jlocyne6HOE IPOH3BOACTBO B OTHOLICHHH JIHLI, YKJIOHSIOLIHXCS OT
YrOJIOBHOW OTBETCTBEHHOCTH 3a IpejesiamMu Tepputopuu Poccuiickoii @enepanun./ mos pel. KaHsi.
opuz. Hayk, pou. A.M. Barmera. — M.: IOpmmtungopm, 2018. C. 201-202.

1 Qee ibid, C. 206-211.

!5 Recently, the issues of providing legal assistance with the use of typefaces have attracted
great interest at the scientific level as well, which indicates the need to use this possibility in practice.
The CCP of the Republic of Armenia does not contain norms that regulate the issues of
performing non-evidential (but procedural) actions through the use of evidence. However, a number

of international treaties simply provide for provisions that allow the use of specifics within the
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the presentation of charges to the accused in the framework of mutual legal
assistance can be considered justified when the accused does not avoid partici-
pating in the proceedings or is not aware of the criminal prosecution initiated
against him, in other words, there are no grounds or (and) conditions for con-
ducting proceedings in absentia.

Nevertheless, in the event that the basis and conditions of remote proceed-
ings are present, and the investigator has made a decision to conduct remote
proceedings, then we believe that presenting an accusation to the accused by
means of a bond does not follow the general ideology of remote proceedings. If
it is considered acceptable to present the accusation to the accused who avoids
the investigation by means of a bond, the performance of evidentiary and other
procedural actions through this means should also be accepted, which will con-
tradict the nature of remote indictments and will neutralize the purpose of
these proceedings, and the proceedings will not be considered in absentia.

The idea behind remote proceedings, that is, the accused's waiver of his
right to participate in the proceedings, cannot lead to the duty of the prosecuting
authority to provide the accused with a direct presentation of the charges. In
case of waiving the right to participate in the proceedings, the accused also indi-
rectly refuses to participate in such actions that imply his direct participation.
Therefore, in case of avoiding the examination of the accused, the preliminary
investigation body cannot be burdened with such obligations in the remote
proceedings initiated, which would assume to ensure the direct presentation of
the accusation to the accused at any cost.

Accordingly, it is worth noting that the documentation of the accused's re-
fusal to participate in the proceedings and the refusal of separate procedural
rights are the same. Therefore, if the defendant waives his right to participate in
the criminal proceedings, he also indirectly waives a number of other procedural
rights (for example, the right to cross-examination or the right to testify, the
right to directly participate in the process of presenting an accusation).'® In addi-
tion, it is not easy in practice to organize procedural actions carried out within
the framework of international mutual assistance, which may create unjustified
obstacles to the implementation of the said procedural actions, thus limiting the
further movement of the proceedings.'’

Thus, based on the above, it can be noted that bringing an accusation
through a defense attorney is considered a legal fiction enshrined in the CCP,
which provides an opportunity to ensure the further progress of the proceedings,

framework of legal aid. Among them are the Convention against Corruption (Articles 32, 46), the
Convention against Transnational Organized Crime (Articles 18, 24), the Second Additional
Protocol to the European Convention on Legal Aid of 1959. Article 9, Chisinau Convention 2002
(Articles 6, 105).

The national legislation of some foreign countries also provides for the possibility of specific
use within the framework of legal aid (for example, Canada). The legislation of many countries
provides for the use of tapes in court proceedings, rarely in the pre-trial phase:

'S Due to the above, we agree with the authors who claim that the accused's refusal to
participate in the proceedings should be evaluated as a waiver of the right to testify. See Xaun A.JL.,
AxnmoexoB A.K. Bornpocs! onTuMu3aiiy npeaBapuTesibHOro pacciaenosanust// IlepcriekTiBel
TOCYAPCTBEHHO-MPABOBOTO H COLUANLHOTO PA3BHTHS PK. - Kocranait, 2001. - C. 223.

"7 The CCP of the Republic of Armenia lacks provisions regulating the performance of non-
evidential procedural actions through the use of evidence.
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in particular, in the absence of the accused, to complete the preliminary investi-
gation and send the proceedings to the court on the one hand, and make it pos-
sible to guarantee effective implementation of the principle of competition and
the defendant's right to defense in criminal proceedings on the other. In the CCP
of the Republic of Armenia, the regulations for presenting charges to the ac-
cused in remote proceedings cannot be considered complete. However, if the
criminal procedure law is applied by analogy, it will be possible to overcome
the legislative gaps described above.

QUADPY NULPLBUL, MEShY UUrS8UL — Ukngupmubp akpjupughlyp
dbquypyuyh puguluynipyudp hpulfubugdng Jupnijpand— Znqjwusp Jbpupb-
poud E dbnunpuih pugujumnipjudp hpujwbwgynn qupnypnid (hknwljw
Jupnyp) dknunpuip tkpjuyugubint Enipjutp b wpwbdtwhwnlnipniiit-
ph:

ZEnptwljubpt winpunueinud i Jknunpuh puguljunipjudp hpw-
juwbwgynn Jupnyph pupugpnid dknunpup ubplujugubint hhupht b wuy-
dwtukphl, pubtwplynn httunhwuninp Jhpwpkpu) nbunipjut dky wpunw-
hwjndws Jupshpubkpht:

Lkphuyugynud tu wqquyjhtt ppiunuwunwdupuljut opktunpnipjui dky
juunpn wnwpu httunhnninh juinbtwupgnudutpp, b ppujuwhudbdwnw-
Jutp &t wigjugynid wpnuwuwhdwiyut Gpypubph opkunpmipjudp tw-
huunbudws jupquynpnidubph dheoli:

Znnudnid ukpyuyugynud ki twlb jpuinpn wowplugh 4Epwpkpuy Uwp-
nnt hpuynittpubph pnyuljut puunwupuih ghppnpnonudubipn, b nputg ny-
uh tkppn pubtwplynid tu htnwljw Jupnypenid dbnunputp tkpluyjugutng
nbuwgnpstwjutt hhdtwhiinhpubpn:

Lutupdwt wpwplw E puntnid twb wyb hwpgp, np Epp twawpttinie-
jutt dwpduht huynth L dbnunpjuh qunidbnt £ogphn Jquypp, wwyw Jepehtiu
wpynp yhwp t dhongutp dkntwpyh dbknunpuip tkpjujugubint opdw b dw-
Uh dwuht knunpuhtt Swunigbnt ninnnipjudp, b dhuyt tpw sukpjujubu-
nt nypmd Uknunpuip ukpjuyugh hinwljw Yupgny:

Zupgunpuul juwwlgnipjudp hknhtwlukpp hwignid Eu wyt hbwnbnipe-
jut, np Epp wpluw b (hund hipwlw Jupnyph hhuph nt wuydwuubkpp,
pluthsp npnonid E juyjugunid hipwjw Jupnyp hpujuwbwgitine dwuht, wyw
Uknunpjuihtt mkuwjuuh dhongny dbknunpuup ukpuyugubtip sh phunid hk-
nwljw Jupnyph punhwinip qunuthwpwpwinipniihg:

Pwunh pwnkp - Akpwlu Jupniyp, dknugpubp Gkpluyughly, dknunnuiph hn-
thnfum, wkuwluwy, dpowqquypll hnpioginipinil, hpuywpuwlughl  Swhnignii,
wwonwahl Jupnyphg Aknughk;

TF'ATUK KA3WUHSAH, IETUK MKPTUYSIH - Ilpeovsagnenue ooéunenusn 6
HpOU38OOCHIGE, OCYWECMEAAEMOM 6 omcymcmeue 00eunsemozo — Crtatbsi Kacaercs
CYTH U 0COOCHHOCTEU MPEAbSIBICHUS OOBHHEHUSI B IPOU3BOJICTBE, OCYIICCTBISIEMOM B
OTCYTCTBUE OOBHHSAEMOIO (320YHOE MPOU3BOJICTBO).

ABTOpBI 00pamIAOTCS K OCHOBAHHSM W YCJIOBUSM IPEABSIBICHUS OOBHHCHUS B
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XOJIC TPOM3BOJICTBA, OCYIIECTBIIIEMOr0 B OTCYTCTBHUEC OOBHHSIEMOrO, K MHCHUSM, BbI-
CKa3aHHBIM B TCOPUH OTHOCHTEIIEHO PACCMATPUBACMOTO HHCTHUTYTA.

[IpencraBnsroTCs perjaMeHThI PAacCCMATPUBAEMOrO WHCTUTYTA B HAMOHAILHOM
YTOJIOBHO-TIPOLIECCYAIEHOM 3aKOHOJATEIBCTBE M MPOBOAATCS COIIOCTABIICHUS PETyIH-
POBaHUIL, MPEIYCMOTPEHHBIX 3aKOHOIATEIILCTBOM 3apyO0e)KHBIX CTPAH.

B cratbe mpeacTaBieHsl Takke no3uinu EBpomneiickoro cyna mo mnpaBaM 4esioBe-
Ka 10 JaHHOMY BOIIPOCY, W B HMX CBET€ OOCYXTAIOTCS TEOPETHUCCKHE INPOOIEMBI
NpeabsBIeHUS OOBUHEHNH B 3209HOM IIPOHU3BOJICTBE.

[IpemmeTrom 0OCYXIEHNS CTAHOBHUTCS TAaKKe BOIIPOC O TOM, KOT/a OpTaHy Ipen-
BapHUTEIILHOTO CIICACTBUS M3BECTHO TOYHOE MECTO HAXOXKICHHS OOBUHIEMOTO, JOJDKCH
T TOCJICAHUN TPUHATH MEPBI Ui YBEIOMIICHHS OOBHHSEMOIO O JHE M BpPEMCHH
NPEIbsBICHUS OOBHHEHUS, W TOJLKO B CIy4ae €ro HESBKH IPEABbIBUTH OOBUHCHUE B
320YHOM TMOPSIKE.

B cBsI3u ¢ TIOCTAaHOBKO# BOIPOCA aBTOPHI MPUXOAT K BEIBOIY, YTO KOTJa MMEIOT-
Csl OCHOBAHUS M YCJIOBHSI 3209HOTO MPOU3BOJICTBA, U CICIOBATEIb IPUHUMACT PEIICHHUE
00 OCyIIeCTBICHUH 3a09HOTO TPOU3BOACTBA, TO MPEIbSIBICHHE OOBUHAEMOMY OOBHHE-
HUS TI0 BUJCOCBSA3H HE BEITEKAET M3 0OIICH MACOIIOTHH 3a09HOTO ITPOU3BOICTBA.

KiroueBble c0Ba: 3aounoe npousgoocmeo, npedvasienHue 008UHeHUs, UsMeHeHue 008uU-
HeHUsl, BUOEOCEs3b, MeJNCOYHAPOOHAsl G3AUMONOMOWb, NYOIUUHOE Y8eOOMACHUe, OMCMPAHEHUe
3AUUMHUKA OM NPOU3E00CMEA
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