LULLLE EMEJULh ZUUULUUCULDP, BrUdUSRSARE3NRY

2023. Ne 2. 106-121 Eypnupulyul b uhpwmqquyhb ppun/niip
https://doi.org/10.46991/BYSU:C/2023.14.2.106

THE RE-OPENING OF JUDICIAL PROCEEDINGS IN THE
ARMENIAN LAW AND PRACTICE FOLLOWING THE
JUDGMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS

ARTAK ASATRYAN

The Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as the Convention) guarantees a number of rights and freedoms
that the states that have ratified the Convention are obliged to respect in the territories
under their jurisdiction. Regarding violations recorded by the European Court of Human
Rights (hereinafter referred to as the ECtHR) created on the basis of the Convention,
there is often a need to reopen judicial cases at the domestic level. The importance of
this process lies in its central place in the execution system of the ECtHR’s judgments
and in some cases is considered as the only way to restore the violated rights.

Within the framework of this article, the legislation and practice of the Republic of
Armenia regarding the reopening of judicial cases following the judgments of the
ECtHR were studied. In particular, the relevant legal regulations of RA criminal proce-
dure, RA civil procedure, RA administrative procedure codes and other legal acts were
analyzed. As a result of the comprehensive studies carried out in the article, the gaps,
shortcomings and uncertainties of the RA legislation and practice in the discussed field
were highlighted, and relevant recommendations were made to fill, eliminate or clarify
them.
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As explained in the Explanatory Memorandum to the Recommendation
Rec (2000) 2 of the Committee of Ministers of the Council of Europe to mem-
ber states on the re-examination or reopening of certain cases at domestic level
following judgments of the European Court of Human Rights', the Contracting
Parties to the Convention enjoy a discretion, subject to the supervision of the
Committee of Ministers, as to how they comply with the obligation in Article
46 of the Convention for the Protection of Human Rights and Fundamental
Freedoms® (hereinafter referred to as “the Convention™) “to abide by the final
judgment of the Court in any case to which they are parties.”

The Court has held: “A judgment in which the Court finds a breach im-
poses on the respondent State a legal obligation to put an end to the breach and
make reparation for its consequences in such a way as to restore as far as possi-
ble the situation existing before the breach®”. The Court was here expressing the
well-known international law principle of restitutio in integrum, which has also

! Recommendation was adopted by the Committee of Ministers on 19 and 21 January 2000
at its 694™ Session.
2 Adopted in Rome on 4 Nov. 1950; entered into force on 3 Sept. 1953.
See, inter alia, the Court’s judgment in the Papamichalopoulos case against Greece of 31
October 1995, paragraph 34, Series A 330-B.
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frequently been applied by the Committee of Ministers in its resolutions. In this
context, the need to improve the possibilities under national legal systems to
ensure restitutio in integrum for the injured party has become increasingly ap-
parent.

Although the Convention contains no provision imposing an obligation on
Contracting Parties to provide in their national law for the re-examination or
reopening of proceedings, the existence of such possibilities has proven to be
important in special circumstances, and indeed in some cases the only means to
achieve restitutio in integrum. An increasing number of States have adopted
special legislation providing for the possibility of such re-examination or re-
opening. In other States, this possibility has been developed by the courts and
national authorities under existing law.

In this article, we have set the task to review Armenian legislative norms
governing the issue of re-opening of cases in the light of the rulings and judg-
ments of the European Court of Human Rights (hereinafter referred to as “the
ECtHR”), identify the gaps and inadequate provisions, which in practice can
cause problems, or as a result of which some practical problems have already
been identified, and make appropriate recommendations for their elimination
and further streamlining. To this end, we will refer to the relevant provisions of
the RA Criminal Procedure Code*, the RA Civil Procedure Code’, the RA Ad-
ministrative Procedure Code®, decisions of the RA Constitutional and Cassation
Courts and other relevant legal acts.

Before referring to the regulations of the Procedural Codes, it should be
noted that the issue at stake was also referred to by the RA Constitutional Court
in a number of its rulings. In particular, in the decision No. CCD-1099’, the
High Court states: ““...the legal constitutional content of the judicial acts’ revi-
sion mechanism is that it ensures restoration of violated rights under Constitu-
tion and/or Convention. The latter, based on the basic principles of the rule of
law, requires elimination of the negative consequences for the victim as a result
of the violation, which in turn requires the restoration of the situation that ex-
isted before the violation (restitutio in integrum). In case the Constitutional
and/or Convention right of a person has been violated by a judicial act that has
entered into force, the restoration of that right before the violation of the law
presupposes the creation of a situation for the person that existed in the absence
of the Court act.

Below we will separately discuss provisions of the Procedural Codes per-
taining to the revision of judicial acts following ECtHR judgments.

CRIMINAL PROCEDURE CODE

The proceeding for revision of a case upon new circumstance is included
in Chapter 49 of the RA Criminal Procedure Code, which is entitled "Exclusive
Review". The list of judicial acts that are subject to exclusive review has been
significantly expanded in the wording of the new Code (Article 401).

4 Adopted by the RA National Assembly on July 30, 2021.
Adopted by the RA National Assembly on F ebruary 9, 2018.
Adopted by the RA National Assembly on December 5 2013.
7 Adopted by the RA Constitutional Court on 31 May, 201 3.
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According to Article 402.1 (3-4) of the Code, the following persons have
the right to lodge an exclusive review appeal: ....

1) the person who was a private participant in the given proceedings,
whose legitimate interests are related to the alleged new circumstance or the
alleged fundamental violation or the alleged new emerging circumstance;

2) ...

3) a private participant in the given proceedings, who at the time of mak-
ing the relevant judicial act by the international court, to which the Republic of
Armenia is a participant, had the right to apply to an international court in ac-
cordance with the requirements of the international treaty;

4) Prosecutor General of the Republic of Armenia and the deputies thereof.

Moreover, instead of the persons mentioned in Article 402 (1-3), an excep-
tional review appeal may be submitted by his/her authorized person (proxy), who
must also submit to the court the document attesting his/her powers.

The analysis of the aforementioned provisions of the Code shows that the
scope of persons to lodge a re-opening appeal on the basis of the ECtHR judg-
ment is limited. Thus, the Code stipulates that person must have been a private
party to the judicial proceedings. According to Article 6 (13) of the Code, private
participants in the proceedings are the defendant, legal representative to the de-
fendant, lawyer, victim, property respondent, legal representative of the victim
and property respondent and the authorized representative.

As we can see, these regulations sufficiently limit the chances of the per-
son involved in the examination of the application to lodge an appeal for re-
opening the case in the event of the death of the applicant who was the initiator
of the application to the ECtHR. In particular, consider the situation where, for
example, following murder the legal successor of the victim, having exhausted
the effective domestic remedies, applied to the ECtHR, claiming that there had
been numerous procedural violations during the investigation of the criminal
case, which later served as a basis for identification by the ECtHR of a violation
of the procedural aspect on the protection of the right to life. In the example
given, if we assume for a moment that the applicant had died before the ECtHR
rendered a judgment and that another person with victim status under ECtHR
case law had been involved in the examination of the complaint, it remains un-
clear whether the latter would have an opportunity to file an application for the
exceptional revision of the case. Evidently, the Code does not provide for regu-
lation in such circumstances. The situation in the context of the circumstances
described above is unclear also in the event of the applicant's death following a
decision of the ECtHR. We would recommend adding to the list of those eligi-
ble to lodge an appeal for reviewing a judicial act on the basis of a new circum-
stance the persons involved in the examination of the case in the ECtHR, who
have a legitimate interest in the review of that act.

According to Article 403 (1) (5) of the Criminal Procedure Code, an ap-
peal under new circumstances may be brought, if the fact of violation of the
right provided for by the international treaty of the Republic of Armenia has
been confirmed by the valid judgment or decision of the international court with
the participation of the Republic of Armenia, or the international court approved
the reconciliation agreement (friendly settlement) reached between the parties
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or the unilateral declaration made by the Republic of Armenia. As a matter of
fact, in contrast to Civil and Administrative Procedure Codes, the Criminal Pro-
cedure Code mentions explicitly among the grounds of an exceptional review of
the judicial act under the new circumstance, the fact of violation of the right of a
person under the international treaty of the Republic of Armenia as envisaged
by the friendly settlement or unilateral declaration. In this regard, it should be
noted that while the Civil Procedure Code and Administrative Procedure Code
do not specifically focus on the above grounds, the wording “the fact of viola-
tion of a right of a person provided for in the international treaty of the Republic
of Armenia was confirmed by the valid judgment or decision of international
court” includes recognition of the fact of violation of the rights established by
the friendly settlement or unilateral declaration as the friendly settlement or a
unilateral declaration are confirmed by a decision of the European Court.

In this regard, it would be appropriate to refer to Grigoryan and others v.
Armenia, Application No. 40864/06. The Government of the Republic of Ar-
menia made a unilateral declaration regarding this complaint, which was
adopted by the ECtHR and on the basis of which the Court, by its decision of
08.11.2018, struck out the application from the list of cases to be examined.
Subsequently, the applicants in the case lodged an appeal with the Court of
Cassation to review the judicial act, stating that the judgment of the European
Court of Human Rights was a new circumstance within the meaning of Article
419 (1) (2) of the RA Civil Procedure Code as “the fact of violation of the right
of a person envisaged by the international treaty ratified by the Republic of
Armenia (...)was substantiated by the judgment of the court acting on the basis
of the international treaty ratified by the Republic of Armenia ...”. In relation to
this appeal, the Court of Cassation stated that «(...) As a result of the literal in-
terpretation of the words and expressions of the above-mentioned norm, in other
words, due to the expression "substantiated" used in the Article 419 (1) (2) of
the RA Civil Procedure Code not to consider the European Court's decision on a
unilateral declaration or friendly settlement as a ground for reopening a case
under a new circumstance may be an overly formal interpretation. In this regard,
the Court of Cassation considers it necessary to emphasize that both the friendly
settlement and the unilateral declaration are approved by the European Court,
and the fulfilment of the conditions stipulated in them is under the control of the
Committee of Ministers".”

With regard to deadlines, under Article 404 of the Criminal Procedure Code,
an appeal for an exceptional review on the basis of an ECtHR judgment can be
lodged within four months. Calculation of the four-month period shall start from
the day of the delivery of the valid judgment or decision of the international court,
to which the Republic of Armenia is a participant, to the person who applied to
that court in the manner prescribed by the regulations of that court.

In accordance with paragraph 3 of Rule 77 of the ECtHR Rules of Court,
the judgment shall be transmitted to the Committee of Ministers. The Registrar

¥ For more details on the decision of the ECtHR on a unilateral declaration or friendly set-
tlement as a basis for reopening the case, see the decision of the Court of Cassation of October 19,
2021 on revising the ruling of the Chamber of Civil and Economic Affairs of the Court of Cass-
ation of 07.04.2006.
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shall send copies to the parties, to the Secretary General of the Council of
Europe, to any third party, including the Council of Europe Commissioner for
Human Rights, and to any other person directly concerned.

It is appropriate to note that the ECtHR Registry sends to the parties both
the final judgment that has entered into force and those that have not yet entered
into force. This depends on which body made the judgment - the Committee,
the Chamber or the Grand Chamber. Judgments of the Committee and the
Grand Chamber are final and shall enter into force upon their adoption. With
regard to judgments made by the Chamber, under Article 44 of the Convention
there are three scenarios for their entry into force. According to paragraph 2 of
the mentioned article, the judgment of the Chamber should be considered final:

(a) when the parties declare that they will not request that the case be re-
ferred to the Grand Chamber; or

(b) three months after the date of the judgment, if reference of the case to
the Grand Chamber has not been requested; or

(c) when the panel of the Grand Chamber rejects the request to refer under
Article 43

It follows from the above that the ECtHR Registry delivers to the parties in
one case a final decision which has already entered into force (Committee,
Grand Chamber), which confirms the new circumstance, while in the second
case, it delivers a decision which can take effect in up to three months period or
at a later date, depending on what further steps the parties take in relation to that
judgment (declare that they will not request a referral to the Grand Chamber;
they will not appeal the judgment within three months after it has been made; or
in the event of an appeal, the Grand Chamber will review or reject the review of
the Chamber judgment).

Taking into account the above mentioned, we recommend to make an
amendment to the Criminal Procedure Code, stipulating that an appeal to re-
view a judicial act under a new circumstance may be brought within a period
of 4 or 6 months (provisionally) following a judgment or decision of an inter-
national court to which the Republic of Armenia is participant enters into
Sforce. As a result, there will be no need to differentiate between a judgment of
the Committee, the Chamber or the Grand Chamber, in order to understand
whether it has already entered into force at the time of delivering the appeal or
not, etc. The proposed period will be sufficient even for the delivery of the
judgment that has already entered into force to the parties and lodging of an
appeal for the review of the judicial act on that basis.

As we mentioned above, the Code also reserved the right to file a complaint for
the review of the judicial case based on the ECtHR judgment to the RA Prosecutor
General and the deputy thereof. However, the Code does not specify in what terms
the latter can submit this complaint. In practice, the RA Prosecutor's Office is in-
formed about the decision from the letter of the RA Representative before the
ECtHR. But even in these cases, problems with the calculation of the time period do
not disappear, as the Representative of Armenia before the ECtHR himself/herself is
usually not aware of the date of service of the ECtHR judgment (decision) to the
applicant, and, therefore, cannot indicate the date of expiration of the four-month
period. Hence, if the RA Prosecutor General or the deputy thereof wishes to lodge a
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reopening appeal the only thing that can be done is to arrange the process "within a
safe period". This, obviously, cannot be an adequate solution to the problem. Our
recommendation seems to solve this problem as well. Thus, if we set a four-month
or six-month period for the review of a judicial act after the entry into force of the
ECtHR judgment, there will be no problems for either the applicant or the Prosecutor
General or his/her Deputy in terms of starting and counting that period.

In the context of the reopening of cases based on ECtHR judgments, the
language of the documents presented to the court acquires special importance.
The official languages of the ECtHR are English and French. In order to reopen
cases, it is necessary to attach, among other documents, also the ECtHR judg-
ment or decision to the complaint. In this regard, it is worth mentioning that all
procedural codes contain provisions on the conduct of court proceedings in
Armenian. In addition, for example, the Code of Criminal Procedure states that
the document presented to the court in another language is attached to the pro-
ceeding materials with the Armenian translation certified by the translator (Arti-
cle 27). The Civil and Administrative Procedure Codes stipulate that the per-
sons participating in proceedings submit all the procedural documents in Arme-
nian or in another language with a proper Armenian translation (Articles 16 and
9, respectively). As we can see, the regulations of procedural laws regarding
Armenian translation are not uniform. In particular, the term “proper transla-
tion” remains vague, to put it mildly.

In Armenia, ECtHR judgments are translated through the “Translation
Center” SNCO of the Ministry of Justice of the Republic of Armenia, but they
are not official translations, which is usually the case for official translations of
normative legal acts under the requirements of the RA Law on Normative Legal
Acts and other legal acts. Also, there is a question of what criteria should be
used to assess the "adequacy" of that translation if the applicant decides to
translate the ECtHR judgment on his own or even in person. For example, in
one case the appellant submitted a judgment to the Court of Cassation translated
personally, which, however, was not considered a proper translation by the
Court of Cassation and the appeal was dismissed. In other words, under the
established practice, translations done by the "Translation Center" SNCO of the
RA Ministry of Justice are deemed proper translation of the ECtHR judgments.

Summing up this issue, it should be noted that in the event only transla-
tions of the Translation Center of the Ministry of Justice are deemed “proper”,
the applicant or the Prosecutor General or his/her Deputy have a very limited
time to file a complaint, as they will have to wait for the Armenian translation
of the judgment. To this end, we would recommend, first to streamline in the
procedural codes the requirement to attach the Armenian translation of the
ECtHR judgment. This would bring clarity to the issue at stake and exclude
ambiguities. Moreover, having regard that the Court of Cassation considers
exclusively translations of the ECtHR judgments by the Ministry of Justice
Translation Center as "proper", we recommend to introduce here a legislative
clarification, which will prevent translation of the ECtHR judgments by the
appellants on their own.

Our recommendation concerning the deadline for the reopening of judicial
cases will in fact solve the time problem related to translations. In particular,
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within three months after the translation of the ECtHR judgment by the Minis-
try of Justice Translation Center and its publication on the relevant websites, the
applicants and the Prosecutor General or his/her Deputy will still have time to
lodge an appeal for the revision of the case. Moreover, in order to make the
deadlines for revision of the judicial act more predictable, it is proposed to
translate judgments of the Committee and the Grand Chamber not in 3 but in 2
months, enhancing the preparation of the appeal for the appellant in terms of
time.

RA Criminal Procedure Code states, that review of acquittals or decisions
to discontinue prosecution is permitted during the statute of limitations for
criminal liability. The exclusive review of the judicial act with the request to
prove the innocence of the convict or their committing a lesser crime is not lim-
ited in time. The death of a convict is not an obstacle to conducting an exclusive
review to restore the rights of the convict or other persons. (Article 404 (3-5) of
the new Criminal Procedure Code).

The appeal of the exclusive review must be submitted to the Court of
Cassation, or to the Court of Appeal, if the appealed judicial act was made by
the court of first instance. In case of a review appeal by the Prosecutor General
of the Republic of Armenia or the deputy thereof, copies of the review appeal
and attached materials shall be duly sent to the persons who were private par-
ticipants in the proceedings. In case of an exceptional review appeal by a private
participant in the proceedings or a person authorized by him based on the deci-
sion of the ECtHR, copies of the appeal and the attached materials shall also be
sent to the Prosecutor General of the Republic of Armenia or the deputy thereof.
The documents confirming that copies of the appeal and the attached materials
were sent to the mentioned addressees shall be attached to the appeal for exclu-
sive review (Article 406).

An exclusive review proceeding based on an exceptional review appeal
shall be initiated by a decision of a competent court. Exclusive review shall be
carried out within a reasonable time.

In case of conducting the proceedings through the oral procedure, the per-
son who filed the appeal, the authorized person thereof, the Prosecutor General
of the Republic of Armenia and private participants of the given proceedings
shall be notified about the place and time of the court session.

Initiation of an exceptional review shall be rejected by a decision if there
are any of the following grounds:

1) the appeal was not brought in line with the requirements set forth in Ar-
ticle 355 (1) or (2), or Article 406 of the Code within the period established by
the competent court;

2) the appeal is overdue, and in case of initiation, the motion to restore the
missed deadline of the appeal was rejected;

3) the appeal was filed or signed by an ineligible person;

4) the appeal was brought against a judicial act that is not subject to exclu-
sive review.

The decision to initiate or reject the initiation of review shall be made by
the competent court within one month after receiving the appeal, and shall be
sent to the appellant and the persons referred to in Article 406 (2) of the Code.
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The decision of the Court of Appeal on rejecting the initiation of an excep-
tional review may be appealed by the interested person to the Court of Cass-
ation in accordance with the special review procedure established by this Code
(Article 407).

Based on the results of the exceptional review, the competent court shall
completely or partially overturn the appealed judicial act, transfer the proceed-
ings to the relevant lower court or terminate the criminal prosecution, and ter-
minate the proceedings as well, as needed.

The court conducting the exclusive review has the right not to overturn the
appealed judicial act only if it substantiates with a strong argument that the vio-
lation registered by the decision of the ECtHR could not substantially affect the
outcome of the proceedings.

A court decision rendered as a result of an exceptional review shall enter
into force from the date of its publication. The judicial act of the Court of Ap-
peal may be appealed by the interested person through cassation.

A court decision rendered as a result of an exclusive review shall be sent
within a reasonable time to the person who lodged the appeal and to the private
participants in the given proceedings.

In case the appealed judicial act is overturned by an exceptional review
and the proceedings are transferred to a lower court, the proceedings shall be
conducted on a general basis, within the limits set by the court conducting the
exceptional review.

CIVIL PROCEDURE CODE

Chapter 58 of the Civil Procedure Code deals with the review of judicial
acts upon new circumstances. According to Article 415 of the Code, judicial
acts of a Court of First Instance and of the Court of Appeal having entered into
legal force, which are subject to appeal, orders on payment, as well as the deci-
sions rendered by the Court of Cassation on returning the cassation appeal, leav-
ing it without consideration, dismissing the cassation appeal and the decisions
rendered based on examination of the cassation appeal may be reviewed based
on newly emerged or new circumstances’.

The judicial act delivered by a Court of First Instance having entered into
legal force shall be reviewed by the Court of Appeal upon newly emerged or
new circumstances. The judicial acts delivered by the Court of Appeal or by the
Court of Cassation having entered into legal force shall be reviewed by the
Court of Cassation upon newly emerged or new circumstances (Article 416).

According to Article 417 of the Code, persons having the right to lodge an
appeal for reviewing a judicial act upon newly emerged or new circumstances
shall be:

(i) persons participating in the case and the legal successors thereof, where
the disputed legal relationship or that established by a judicial act allows legal
succession;

? Pursuant to the decision of the RA Constitutional Court CCD-1573 of 27.01.21, paragraph
1 of Article 415 of Civil Procedure Code was recognized as contradicting Articles 61 and 75 of
the RA Constitution and void to the extent that it precludes the review of judicial acts of the Court
of Appeal which have entered into force, but are not subject to appeal upon new circumstances.
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(i1) Prosecutor General and the deputy thereof, in cases provided for by law.

In this context, questions arise, such as whether the Prosecutor General or
the deputy thereof have the right to appeal for the review of a judicial act fol-
lowing an ECtHR judgment in a civil case, or whether the above wording refers
to newly emerged circumstances. If so, in what cases can such an appeal be
lodged by the latter? This is important because the Code article uses the term
“in cases provided for by law”, which creates ambiguity. First, what law and
what cases are we talking about? While it can be assumed that it is a matter of
bringing an appeal in the field of protection of state interests, in this case, its
connection with the ECtHR judgment remains unclear. Based on the above, we
would suggest referring to “newly emerged” and “subjects having the right to
review a judicial act on the basis of new circumstances” in two separate articles,
in order to avoid any ambiguity.

According to Article 419 of the Code, “new circumstances shall be a basis
for reviewing a judicial act, where: ...

2) in a judgment or a decision, having entered into legal force, of an inter-
national court operating based on international agreements ratified by the Re-
public of Armenia, the fact has been substantiated that a person’s right, as de-
fined in the international agreement ratified by the Republic of Armenia, has
been violated, or where the person, at the moment of entry into force of the
given judgment or decision, has had the opportunity to exercise that right in
compliance with the requirements (time limits) provided for by international
agreements.

Appeal on reviewing a judicial act upon emerged or new circumstances
may be lodged within a three-month period. Calculation of the three-month
period shall begin on the date on which the judgment is served on the person
who has applied to that court in the manner prescribed by the judgment of the
international court in which the Republic of Armenia is a participant. In this
regard, we will probably not make a separate analysis, as we have already pre-
sented the problems related to a similar article of the Code above, and it would
be desirable for them to be resolved in the Code as well.

Furthermore, Article 420 (2) of the Code defines that an appeal on review-
ing a judicial act may not be lodged where twenty years have passed since the
entry of the judicial act into legal force. The mentioned time limit shall not be
restored.

According to Article 421 of the Code, an appeal on reviewing a judicial act
upon newly emerged or new circumstances shall be compiled in writing, in
compliance with the requirements of Article 16 (2) of the Code. The appeal
must be legible.

In the appeal on reviewing judicial acts upon newly emerged or new cir-
cumstances the following shall be included:

(1)name of the court whereto the appeal is addressed;

(2)names of the person having lodged the complaint and persons partici-
pating in the case, the addresses of their residence (location);

(3)name of the court having delivered the judicial act against which the
appeal is lodged, the number of the case and the year, month, day of delivering
the judicial act;

114



(4)the expounding of the newly emerged or new circumstance serving as a
basis for reviewing the judicial act and substantiation of the reason it must be a
basis for reviewing the judicial act;

(5)the claim of the person having lodged the appeal;

(6) list of documents attached to the appeal.

The following shall be attached to the appeal:

(1)document attesting the powers of the representative, if not available in
the case and where the application has been signed by the representative;

(2)evidence confirming newly emerged or new circumstance;

(3)document attesting to the fact of legal succession where the appeal has
been lodged by the legal successor of the person participating in the case;

(4)a motion on restoring the term for lodging an appeal where the appeal
has been lodged in violation of the time limit as provided for by part 1 of Arti-
cle 420 of this Code;

(5)evidence of having sent the appeal to the court having delivered the ju-
dicial act, except for the case where the appeal is lodged against a judicial act
delivered by the Court of Cassation;

(6)evidence of having sent or handed the appeal and the attached docu-
ments to other persons participating in the case.

Motions on restoring the term for lodging an appeal, as well as other mo-
tions of the person having lodged the appeal, may also be submitted by being
included in the appeal.

The appeal on reviewing a judicial act upon newly emerged or new cir-
cumstances shall be signed by the person having lodged it or the representative
thereof.

According to Article 422 of the Code, the court shall render a decision on
returning the appeal lodged for reviewing a judicial act under newly emerged or
new circumstances within a one-month period after receiving it, where:

(Drequirements provided for by Article 421 of this Code have not been
observed;

(2)an appeal has been lodged against the judicial act of a lower court
where there is a judicial act of a higher court that has entered into legal force
with regard to the given case or the given issue;

(3)existence of a newly emerged or new circumstance has not been obvi-
ously substantiated within the scope of the appeal.

The appeal of the review of the judicial act shall also be waived by the
Court of Appeal and the Court of Cassation on the grounds established by Arti-
cles 371 and 395 of the Code, respectively.

In the decision of the court on returning the appeal lodged for reviewing a
judicial act shall be indicated all prima facie contraventions made in the appeal.
In case of rendering such a decision, only the decision on returning the appeal
for reviewing a judicial act shall be sent to the person having lodged the appeal.

In case of eliminating the committed contraventions and lodging an appeal
again within a two-week period following receipt of the decision on returning
the appeal on the grounds of contravention of the requirements of Article 420
of the Code, lodging an appeal upon expiry of the defined time limit and not
containing a motion on restoring the defined time limit or having lodged an
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appeal against more than one judicial act, the court shall, within a month time,
render a decision on initiating proceedings for reviewing the judicial act upon
newly emerged or new circumstances. In case of lodging the appeal over again,
new time limits shall not be provided for the elimination of contraventions.

The decision of the Court of Appeal on returning the appeal lodged for re-
viewing a judicial act may be appealed against in cassation procedure within
two weeks after receiving it. Where the Court of Cassation cancels the decision,
the court shall render a decision on initiating proceedings for reviewing a judi-
cial act upon newly emerged or new circumstances within a three-day period
after receiving the case.

The Court of Appeal shall reject the appeal for review of the judicial act on
the grounds and in accordance with the procedure established by Article 372 of
the Code. The Court of Cassation shall leave the appeal for reviewing a judicial
act without consideration and shall reject to accept for proceedings in compli-
ance with the grounds and the procedure as prescribed by Articles 396 and 397
of the Code.

Where there are no grounds for returning an appeal lodged for reviewing a
judicial act, leaving it without consideration or dismissing it, the Court of Ap-
peal shall render a decision on accepting the appeal lodged for reviewing the
judicial act upon newly emerged or new circumstances for proceedings within
one month period after receiving the appeal, and the Court of Cassation - within
a three-month period.

The court shall send the decision on accepting for proceedings the appeal
lodged for reviewing the judicial act to the person having lodged it and to other
persons participating in the case after rendering the decision.

By the decision on accepting for proceedings the appeal lodged for review-
ing the judicial act, or during the examination of the case, the court may, on its
own initiative or upon motion of a person participating in the case, suspend
execution of the judicial act or a part thereof.

Suspension of execution of the judicial act appealed against or a part
thereof shall be retained until the judicial act rendered in the result of the appeal
enters into legal force, and in case the proceedings for reviewing the judicial act
are terminated - before the announcement of the judicial act on that.

The person participating in the case shall have the right to send a response
or submit it to the court and other persons participating in the case within a two-
week period after receiving the decision of the court on accepting for proceed-
ings the appeal lodged for reviewing a judicial act upon newly emerged or new
circumstances.

The response to the appeal lodged for reviewing a judicial act must comply
with the requirements prescribed by Articles 369 or 398 of this Code respec-
tively.

The person submitting the response may attach evidence to the response to
the appeal lodged for reviewing a judicial act.

The response shall be attached to the response submitted, and, in case evi-
dence has been submitted, also confirmation on having sent the copies of that
evidence to other persons participating in the case.

The response shall be signed by the person having submitted it or by a rep-
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resentative thereof. A document attesting powers of the representative shall be
attached to the response signed by the representative.

While reviewing judicial acts upon newly emerged or new circumstances,
the Court of Appeal and the Court of Cassation shall examine the case in the
procedure of review in compliance with the rules defined for examination of
cases in a relevant court prescribed by the Code, unless otherwise provided by
the Chapter on the review of a judicial act upon newly emerged or new circum-
stances.

During the examination of the appeal on reviewing a judicial act, the court
shall study the evidence existing in the case.

For the purpose of determining the availability or absence of grounds of
the appeal lodged for reviewing a judicial act, the court shall evaluate the evi-
dence examined and may consider new evidence as confirmed, where it is pos-
sible to arrive at such a conclusion based on the evidence examined.

When determining the availability of grounds for the review of a judicial
act upon a new circumstance, the court shall reverse the judicial act being re-
viewed and remand it to the respective court for new examination, if it is not
possible to amend it.

When reviewing the judicial act on the basis of the judgment of the
ECtHR, the court may not reverse the judicial act, only if it substantiates that it
could not in fact affect the outcome of the case.

When reversing the judicial act being reviewed, the court shall amend it
where the facts confirmed in the case make it possible to deliver a new judicial
act without a new examination of the case.

In the result of the examination of the appeal lodged for reviewing a judi-
cial act upon newly emerged or new circumstances, the court shall render a
decision which must comply with the requirements of Articles 381 and 406 of
the Code, respectively.

The judicial act of the Court of Appeal may be appealed against in the
Court of Cassation pursuant to the general procedure prescribed by law.

ADMINISTRATIVE PROCEDURE CODE

Chapter 25 of the RA Administrative Procedure Code deals with the re-
opening of court cases under a new circumstance.

Pursuant to Article 182.1 (3) of the Code of Administrative Procedure,
new circumstances are grounds for review of a judicial act if, by a judgment or
decision of an international court acting on the basis of an international treaty
ratified by the Republic of Armenia confirmed the fact of violation of a person’s
right provided by an international treaty ratified by the Republic of Armenia.

A judicial act of an Administrative Court that has entered into legal force
shall be reviewed by the Court of Appeal under a new circumstance unless that
judicial act has been reviewed by the Court of Appeal or the Court of Cassation
before it enters into legal force. Decisions of the Courts of Appeal and Cass-
ation that have entered into legal force shall be reviewed under new circum-
stances by the Court of Cassation.

An application for the review of a judicial act under emerged or new
circumstances may be launched by:
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1) participants of the trial, as well as their legal successors, if the disputed
legal relationship allows legal succession;

3) persons who, at the time of the issuance of the judicial act by the interna-
tional court where the Republic of Armenia is a participant, may apply to an inter-
national court in accordance with the international treaty (Article 184 of the Code).

Article 185 of the Administrative Procedure Code deals with the terms of re-
viewing a judicial act under emerged or new circumstances. According to that arti-
cle, an application for review of a judicial act under emerged or new circumstances
may be submitted within 3 months after the relevant ground appears.

In contrast to the current new Criminal Procedure and Civil Procedure
Codes, which considered the start of the appeal period for reviewing a judicial
act, the date of service of a judgment or decision on a person applying to that
court in accordance with ECtHR regulations, the Administrative Procedure
Code stipulates that an application for review of a judicial act may be submitted
within 3 months after the relevant grounds appear. In such case, the basis is the
valid judgment or decision on violation of a right or freedom guaranteed by the
Convention. In the case of regulations of the Administrative Procedure Code,
most of the problems can arise in the case of the judgments of the Committee
and the Grand Chamber, because, as already mentioned above, they are final
and come into force from the moment of issuing. In this context, it should not
be forgotten that they have yet to be properly delivered to the applicant and
must be translated by the Translation Center of the RA Ministry of Justice. In
such circumstances, the possibility of bringing a complaint to review the judi-
cial act within three months on the basis of a new circumstance seems very un-
realistic. Therefore, in order to avoid problems in practice, we would suggest
expanding the recommendation made in paragraph 12 above to the provisions of
the Administrative Procedure Code.

The legal successor of an individual participating in the proceedings may
submit an application for review of a judicial act under the emerged or new cir-
cumstances within 3 months after being recognized as such if the legal successor
did not exercise his/her right to submit an application because of death (Article
185.2). As a matter of fact, the deadline for the legal successor to file a complaint
for review of a judicial act is not regulated in the Administrative Procedure Code
and the Code needs to be streamlined in this regard.

An application for review of a judicial act may not be lodged if twenty
years have elapsed since the entry into force of the judicial act. An application
for review of a judicial act under the emerged or new circumstances shall be
made in writing, stating:

1) name of the court to which the application is addressed;

2) names of the person submitting the application and participants in the
proceedings;

3) year, month, date and case number of the judicial act subject to review;

4) grounds for reviewing the case under the emerged or new circumstances,
as well as substantiations concerning their impact on the outcome of the case;

5) the subject matter of the claim in the application;

6) list of documents attached to the application.

118



Attached to the application shall be the fact of a new circumstance or evi-
dence confirming the new circumstance, as well as other additional evidence
that has not been previously presented. In cases provided by law, the application
shall be accompanied by a document confirming the payment of the state fee
related to its examination or the code certifying the transfer of the state fee to
the relevant treasury account issued by the settlement company, and where the
law provides for the possibility of postponing or deferring the payment of the
state fee or reducing its amount, the application must include a relevant motion.

The application must be signed by the person submitting it or by his/her
representative.

The application and the attached documents and materials shall be filed
with the relevant Court.

In the absence of grounds for dismissing the application, the Court shall
make a decision on accepting the application for proceedings within fifteen days
following the day of receiving it.

Within three days after the decision to accept the application is made, it
must be sent to the participants of the proceedings, at the same time informing
them of their right to respond to the application.

Parallel to sending the decision to accept the application for proceedings,
the participants of the trial shall be notified about the time and place of the court
session.

Articles 188-190 of the Code of Administrative Procedure establish norms
on the grounds for dismissing the application, the procedure for submitting the
response to the application and the procedure for reviewing judicial acts under
the emerged or new circumstances.

CONCLUSION

Summarizing the conducted analysis and highlighting the gaps, shortcom-
ings and uncertainties in the national regulations concerning the review of judi-
cial acts following the ECtHR judgments, we have arrived at the following con-
clusions and recommendations:

o all procedural codes consider judgments of the European Court of Hu-
man Rights which identify violations of the rights and freedoms of a person
guaranteed by the Convention or the protocols thereto, as an unconditional basis
for review of a judicial act. The problem is that in such cases it is not always
possible to eliminate the violation by reviewing the judicial act or to reach resti-
tutio in integrum. In light of this, we propose to add in the procedural codes a
clause for review of a judicial act, noting that it can be reviewed if the violation
had an impact on the outcome of the case and it cannot be eliminated or the
resulting damage cannot be compensated other than by a revision of the judi-
cial act. As a matter of fact, such conditions exist in the procedural codes of a
number of European countries'’. In this regard, it should be noted that the Court
of Cassation rejected the reopening of the case on a number of appeals, finding
that the judgment or decision of the European Court indicating a violation is not
a ground for reversing or quashing the judicial act."'

10 See, for example, Article 366 (1) (7) of the Estonian Criminal Procedure Code.
See, for example the decision of the Court of Cassation of November 7, 2019 on criminal

119



e We would recommend to amend provisions on the deadlines for the re-
vision of a judicial act following a judgment or decision of the ECtHR, and
stipulate that an appeal to review a judicial act under a new circumstance may
be brought within a period of 4 or 6 months.

e Given the problems arising in practice with regard to the requirement to
submit an Armenian translation of the ECtHR judgments, we would recommend
to revisit in the procedural codes the requirement to attach an Armenian
translation of the ECtHR judgment regardless of the existence of a general
provision on the language of the trial and the documents submitted during it.

o Furthermore, given that there is uncertainty with the "proper transla-
tion" of ECtHR judgments into Armenian, we would recommend to clarify in
the legislation that translations of SNCO "Translation Center" of the RA
Ministry of Justice shall be considered as such and acceptable to the Court of
Cassation. This will exclude translation of judicial decisions by the applicants,
requesting revision of the judicial acts at their own expense and save them from
extra costs.

o In order to streamline the deadlines for revision of the judicial acts, we
would recommend to translate the decisions of the ECHR or at least those
made by the Committee and the Grand Chamber not in 3 but in 2 months,
which will enhance filling in the application by the applicant in terms of time.

e We would recommend in addition to the private participants in the pro-
ceedings, to add to the list of persons in the Civil Procedure Code eligible to
apply for revision of the judicial act in light of new circumstances, the per-
sons involved in the examination of the case in the ECtHR that have a legiti-
mate interest in revision of that act.

e Considering that the time limit for filing a complaint by the legal suc-
cessor of a participant in the trial is not regulated in the Civil Procedure Code,
we would recommend to regulate the issue in the Civil Procedure Code in a
similar way to the Administrative Procedure Code.

Ursuu UUUSr8UL — Uwppm hpunmbpibph Bjpnuywlul guumupuih
Yahnbkph wpymapmd qunwlpul gnpdkph JEpwpuguing phpuguipupgp 22
opkluppmipnt imd I yypuwlpnfpljuynid — Uwpnne hpwyniupubph b hhdbwpup w-
quunpynibikph wwonwyubmpub vwuht Ynifkighwi (wpunthbn' Yninfku-
ghw) Epuppuuynpnid k dh owpp hpuniupulp b wquunipnibbp, npnup Unb-
Jhughut Juybpugpus wywhwnnipmniutubpp yupunwynpyl) Eu hwpgl) hpkug p-
pujugqnpnipjuit bkppn qunn wnwpwspubpnid: Yntkughwh hhdwt Jpw
unbndyus Uwpnynt  hpuynibpibph  Epnyuwlul nuwnwpwuih  (wjunthbn
UDPEY) wpdwbwgpus mwpunnmdubph wnsmpjudp hwdwpn wthpwdbownnipe-
mit b jpumd tkpyhunuljut dujuppquynd Jepupugkint puunwuljut qgnpstpn:
Uju gnpéppuigh upbnpnipmniit wyb B, np nu wnwugpuhtt inkn b qpunbtgunid
UPE? ydhnutinh junupdwt hwdwljupgnid b npny nhypipnid nhnwplynud £
npybku jpupanyws hpuniupubph JEpuljuiqudut dhwl fwtwywph:

case No. ECD/ 0190/06/08, the decision of the Court of Cassation of October 19, 2021, the deci-
sion of the Chamber of Civil and Economic Affairs of the Court of Cassation of 07.04.2006 on
grounds for review under new circumstances, etc.
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Unyt hngdwésh oppwtmuljubipnid ntunidbwuhpyl) Eu UPGY y&hnubkph hp-
dwl Jpuw quunuljub gnpstph Jepupugdwt Jepupkpu) Zujwunwth Zwtpw-
whnnipjut opkuunpmpniip b wpulunhljui: Uwubtwynpuwtu, Jbpnisnipe-
jut Eu Bupuplyl) 22 pphuljut nwnujupnipjub, 22 punupughwljut nunw-
Jupnipjub, 22 upsuut punujupnipjub opktugpptph b wyp hpujujuu
wlwnbph Jepupkpth hpujuwlwupquynpnudubpp: Zonpdusnid junwupgus hw-
dwlnnuwh ntunidttmuppnipinititiph wpyniapmd Ep Bo hwinl) putwplynn
npnpunid 22 opkugpoipyut b wpuwlnhuygh pugtpp, phpnipmiatbpp b winpn-
onipniuiknp, npntg jpugdub, Yhpugdwut jud hunnwljkgdwt ninnmipjudp ju-
nunyk b hwdwyuwinwuwb wnwewpnipniubbp:

Pwunh puntp - TPE? Jahribph junnwpnid, nuunului gnpsbph JEpupuignid,
puunuwlul gnpskpp JEpuwbuynid, punwlul gnpdkph JEpupugdwi opklunpnipinil,
punnulpul gnpdkph JEpupugdwlh wpulnplw, JEpupugdui opkiiugpnipyul phpnipe-
JaLhikp, nuunulpul gnpdkph JEpupwgdwl gnpsluulwl julpppbkp

APTAK ACATPSH - Ilopsaook 60300H061eHUsn CYOeOHBIX Oenl 6 3aKOHOOa-
menvcmee u npakmuxe PA ¢ pesynomame pewenuii Egponeiickozo cyoa no npaeam
yenogexa. — KoHBeHINS O 3aIIMTe MPaB YeIOBEKa M OCHOBHBIX cBoOO[ (nanee — KonBeH-
1¥isl) TAPAHTHPYET PsJI IPaB U CBOOOJ, KOTOPhIE TOCYAapCTBa, patuduipoBasinue KoH-
BCHIIUIO, 005I3aHBI COOJIIOIATh HA TEPPUTOPUSIX, HAXOASAIIMXCS MO UX FopUcAuKIueh. Yto
KacaeTcs HapylIeHHH, 3a(UKCHPOBAaHHBIX EBpOrmeEiickMM CynoM MO MpaBaM YeJOBEKa
(manee ECITY), co3nanHbIM Ha ocHOBaHMK KOHBEHIIMH, 4aCTO BO3HHKAET HEOOXOAMMOCTh
BO300HOBJICHHS CYIEOHBIX NIl Ha BHYTPUTOCYJAPCTBEHHOM YpPOBHE. BakHOCTB 3TOro
mpoliecca 3aK/II0YaeTcsl B TOM, YTO 3TO 3aHUMAET KIII0UEBOE MECTO B CUCTEME MCIIOTHEHUS
pemennii ECTIY u B psine ciydaeB paccMaTpuBaeTcs Kak eIMHCTBEHHBIH CIIOCOO BOCCTA-
HOBJICHHSI HAPYIIICHHBIX TIPaB.

B pamkax maHHO# CTaThbM W3YYEHBI 3aKOHOAATEIHCTBO W IpakTUKa PecmyOimku
ApMEHHUSI OTHOCHTENIFHO BO30OHOBIICHHS CYACOHBIX [IeJI HA OCHOBAHWH TIOCTAHOBICHUI
ECITIY. B gacTHOCTH, OBUTH MPOAHATU3UPOBAHBI COOTBETCTBYIOIINE MPABOBHIC HOPMBI
YT0I0BHO-TIpOLIECCYaTbHOTO, ['pa’kaaHCKOTO IIPOIlecCyalbHOTO0, AIMHHUCTPATHBHO-
MPOLIECCYaTbHOTO KOJEKCOB PA U Apyrux mpaBoBbIX akToB. B pesynbrare KOMILIEKC-
HBIX UCCIICIOBaHUM, IPOBEACHHBIX B CTAThe, OBLIN OCBEIICHBI MPOOEIBI, HEOCTATKH U
HEOIPEICIICHHOCTH 3aKOHOAATEILCTBA U NPakTUKU PA B oOcyxmaemoit cdepe u gaHbI
COOTBETCTBYIOIINE PEKOMEHIALIUH 110 UX BOCIIOJHEHHIO, YCTPAHEHUIO WM YTOYHEHHIO.

KiroueBsble ciaoBa: ucnonnenue pewenuii ECIIY, 60300n06n1eHUe cyOebHbIX Oen, pac-
cmompenue cy0ebHbiX 0ell, 3aKOHOOAmenbCmeo 0 60300HONEHUU CYOeOHbIX Oell, NPAKMUKA 80~
3006H06/1eHUsA CYOeOHBIX Oell, HeOOCMAMKU 3aKOHOO0AmenNbcmea 0 0300HO6NeHUU CYOeOHbIX Oell,
npaxmuyeckue npoobremuvl 60300H081€HUs CYOOHbIX Oen
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