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THE LINKAGE BETWEEN HUMAN TRAFFICKING AND
MIGRATION:
IDENTIFICATION OF VICTIMS

SERGEY GHAZINYAN

Trafficking in human beings, as a modern form of slavery, severely violates people’s
fundamental rights and dignity. The victims of human trafficking are being subjected to
exploitation as a result of violence or the threat of it, fraud, or lack of awareness of their
rights. Migrants are especially vulnerable to trafficking, and among them are especially
those with certain socioeconomic issues or in need of international protection.

Considering the socio-economic, humanitarian, and documentation problems of
the aforementioned group and the probability of illegal movements and presence in the
territory of certain countries, they are more vulnerable to trafficking.

The current article seeks to analyze the correlation between migration and the
phenomenon of human trafficking, as well as analyze the minimum necessary steps that
the state authorities, particularly, those operating in the field of migration need to im-
plement. Those activities should be aimed at ensuring effective combat against the traf-
ficking in human beings by detecting and referring the relevant cases in the frame of
migration to the competent authorities.

Key words: human trafficking and exploitation, victim of human trafficking, identification
of victims of human trafficking, asylum seeker, refugee, international protection, migrant, migra-
tion and human trafficking, asylum and human trafficking, GRETA

I. Applicable legal framework with regard to refugees and migrants

Refugees and asylum seekers

It is particularly important that the majority of persons representing the
mentioned group of migrants suffer life-threatening situations in their countries
of origin and rarely have access to personal documents, thus facing challenges
in obtaining legal status in the country of presence. As a result, they become
more "targetable" in the context of recruitment and exploitation by criminals
and human traffickers.

The main international treaty regulating the international protection and
rights of refugees is the 1951 Refugee Convention. According to Article 1(A)(2)
of the Convention, the term “refugee” shall apply to any person who owing to
well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the coun-
try of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence as a result of such
events, is unable or, owing to such fear, is unwilling to return to it.!

"' UN Refugee Convention relating to the Status of Refugees (1951), Article 1(A)(2), avail-
able at: https://www.unhcr.org/1951-refugee-convention.html.
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Hence, refugees are in need of international protection. Meanwhile, an asy-
lum seeker is a person who has left their country and is seeking protection from
persecution and serious human rights violations in another country, but who
hasn’t yet been legally recognized as a refugee and is waiting to receive a deci-
sion on their asylum claim. Seeking asylum is a human right. This means eve-
ryone should be allowed to enter another country to seek asylum.

It should be highlighted that the states should treat asylum seekers as those
in need of international protection until it is proven otherwise following the
complete and objective procedure. However, the asylum system differs between
states, and in some cases, it does not exist.’

Migrants

According to the IOM, "Migrant" is an umbrella term, not defined under
international law, reflecting the common lay understanding of a person who
moves away from his or her place of usual residence, whether within a country
or across an international border, temporarily or permanently, and for a variety
of reasons. The term includes several well-defined legal categories of people,
such as migrant workers, persons whose particular types of movements are le-
gally defined, such as smuggled migrants, as well as those whose status or
means of movement are not specifically defined under international law, such as
international students.

It should also be noted that at the international level, no universally ac-
cepted definition of “migrant” exists. The present definition was developed by
IOM for its purposes, and it is not meant to imply or create any new legal cate-
gory.*

However, Article 2(1) of the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families defines "mi-
grant worker" as referring to a person who is to be engaged, is engaged or has
been engaged in a remunerated activity in a State of which he or she is not a
national. It also gives the definition of the "members of the family" and pre-
scribes the rights of all those benefiting from the Convention”.

I1. The link between human trafficking and migration

While the previous section seeks to provide the overall legal definition of
migrants and refugees, the current one is intended to show the causal link be-
tween migration and the phenomenon of human trafficking and discuss the pos-
sible scenarios in practice. For that purpose, the legal definition of human traf-
ficking should be analyzed.

According to the Council of Europe Convention on Action against Traf-
ficking in Human Beings (hereinafter referred to as the “Convention”), "Traf-
ficking in human beings" shall mean the recruitment, transportation, transfer,

2 Amnesty International, “Refugees, Asylum Seekers and Migrants” available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/#:~:text=An%20
asylum%20seeker%20is%20a,decision%200n%20their%20asylum%?20claim.

* Annick Pijnenburg and Conny Rijken (2021), “Moving Beyond Refugees and Migrants”,
available at: https://www.tandfonline.com/doi/epdf/10.1080/1369801X.2020.1854107 need
Access=true&role=button.

*10M, “Definition of "Migrant" available at: https:/www.iom.int/about-migration.

5 UN International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (1990), available at: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-convention-protection-rights-all-migrant-workers.
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harbouring, or receipt of persons using the threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the pur-
pose of exploitation. Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude, or the removal of
organs.

As it is foreseen from the above-cited description, trafficking in human be-
ings might be conditionally divided into three main stages: (i) recruitment, (ii)
transportation, and (iii) exploitation.

Various methods are used for recruitment purposes, including the coercion
or deception of a victim of human trafficking into work that involves exploita-
tion. In particular, people are offered jobs or opportunities on favourable and
enticing terms that do not actually exist, or through which exploitative working
conditions are imposed on them. Some victims are also kidnapped or abused
during recruitment.

Trafficking also involves overt or covert transportation from one place to
another for the purpose of exploitation. Moreover, it can be done both in a
group and individually, using public or private means of transport. It is essential
to consider that in cases where people are moved from one country to another
for the purpose of exploitation, crossing a state border can be not only illegal
but also legal. Transporting people within the country for the purposes of traf-
ficking or exploitation does not imply crossing a state border. The purpose of
the transfer is to isolate and easily control the victim.

The exploitation of another person for prostitution or other forms of sexual
exploitation, forced or compulsory labour or coercion to provide a service or
perform illegal acts, enslavement or slavery-like conditions, purchase or sale,
cell, organ, taking tissue or biological materials or fluids is the last conditional
stage. This definition is envisaged by the Article 188 (4) of the RA Criminal
Code.’

According to the UN Protocol to Prevent, Suppress and Punish Trafficking
in Persons Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime, exploitation shall include,
at a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs.®

It is noteworthy that the use of coercion and its degree in all the mentioned
stages of human trafficking or exploitation is not unambiguous. For example, in
some cases, physical force is used, and in some, the victims are even practically
unaware that they are being exploited or transferred for the purpose of exploita-

® Council of Europe Convention on Action against Trafficking in Human Beings (2005),
Article 4 (a), available at: https://rm.coe.int/168008371d.

" RA Criminal Code (2021), Article 188 (4), available at:
https://www.arlis.am/DocumentView.aspx?DocID=172528.

¥ UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children, supplementing the United Nations Convention against Transnational Organized Crime

(2000), Article 3 (a), available at: https://www.ohchr.org/sites/default/files/ProtocolonTrafficking.pdf.
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tion. Therefore, it is necessary not to consider the possibility of human traffick-
ing only in the case of self-identification of the alleged victim, but also to pay
attention to the situations when the person may not be aware of his or her own
exploitation.

Although human trafficking does not necessarily involve crossing a state
border, its practical manifestations make it clear that it is closely related to mi-
gration. People affected by migration crises caused by war or other general
problems or involved in mass flows are considered more vulnerable to traffick-
ing and have a higher probability of being targeted by criminals for this pur-
pose. The same applies to people who need international protection on an indi-
vidual basis.

The link between migration and human trafficking is also manifested in the
context of other migration flows, particularly labour migration. In order to solve
social-economic problems, migrants often leave their country of residence to
work abroad. This is also a common phenomenon in Armenia. Migrant workers
are, in practice, subjected to exploitation, becoming victims of deception and
violence. Coercion is often associated with the victim not having a legal basis
for residence in the country of destination, handing over the identity document
to the criminal, and other issues.

Therefore, one of the stages of human trafficking, transportation, often in-
volves the transfer of the victim from one country to another. Furthermore, as
the acts of transportation and relocation imply, the perpetrator may force the
victim to leave his or her residence using seclusion, manipulation, and disorien-
tation as a means of control.

However, human trafficking is also very likely to affect voluntary migra-
tion. Criminals take advantage of the vulnerability of potential migrants in their
country of origin and exploit their desire or need to migrate. Therefore, the link
between migration and human trafficking is deeply rooted in the causes of mi-
gration: the economic, social, and political conditions of the country of origin,
including poverty, war, violence, and persecution.

Risks and vulnerabilities can also exist in the destination country, espe-
cially for migrants who lack legal status. All these factors reveal the vulnerabil-
ity of migrants to human trafficking and highlight the need for necessary state
mechanisms to identify and provide assistance to victims by preventing human
trafficking.

In the conditions of existing migration flows, the transportation of people
for the purpose of trafficking is mainly carried out by the same channels and
means used by persons seeking international protection, economic and other
migrants, as well as persons traveling directly. Therefore, in the case of such
mixed flows, it is difficult to clearly identify the alleged victim of human traf-
ficking or exploitation if the competent authority does not have sufficient capac-
ity.

The identification, assistance, and protection of an alleged victim of hu-
man trafficking or exploitation, as well as the identification of the alleged crime
and the accountability of the perpetrators, depend on an effective response by
the competent state authority.

In this context, the difference between the transportation of victims of hu-
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man trafficking and migrant smuggling (organization of illegal migration)
should be discussed. It can be difficult to distinguish between these phenomena
because people might illegally cross the state border in both cases.

In contrast to human trafficking, which can take place both domestically
and internationally, migrant smuggling is a crime that takes place only across
borders. It consists in assisting migrants to enter or stay in a country illegally for
financial or material gain. Smugglers make a profitable business out of mi-
grants' need and desire to enter a country and the lack of legal documents to do
so. International law requires governments to criminalize migrant smuggling,
but not those who are smuggled.

Since migrants consent to the smuggling venture, mostly due to the lack of
regular ways to migrate, they are not considered victims in absolute terms.
However, smuggled migrants are often put in dangerous situations by smugglers
(such as a hazardous sea crossing) and might, therefore become victims of other
crimes during the smuggling process, including severe human rights violations.’

Furthermore, as described by the EUROPOL, although patterns of human
trafficking are similar to those seen in people smuggling, they are different le-
gally and a broad distinction can be made between the two. In general, the indi-
viduals who pay a smuggler in order to gain illegal entry to a country do so
voluntarily, whereas the victims of human trafficking are often duped or forced
into entering another country. In addition, people smuggling does not necessar-
ily involve exploitation for economic purposes.

There is also academic research on certain case studies where the traffick-
ing of migrants and those in need of international protection are thoroughly
analysed. In the context of migrant smuggling the phenomenon of human traf-
ficking for ransom is also analysed.'' Certain academic analysis is also made on
human trafficking for ransom in the digital age and how people can become
trapped in a human trafficking cycle by the use of Information and communica-
tion technologies (ICTs)."”

In cases where the victims of human trafficking are foreigners or persons
with documentation issues, authorities may conclude that they are migrants
trying to cross the border illegally rather than victims of human trafficking. In
that case, the criminal involved is an organizer of illegal migration, not a human
trafficker. Such assessments might result in violation of the non-punishment
principle of the victim of human trafficking, non-provision of assistance and
protection, as well as prevent the cases to be investigated as human trafficking,
and/or alleged perpetrators from being prosecuted with the appropriate crime.

® UNODC, “Human trafficking and migrant smuggling”, available at:
https://www.unodc.org/edj/en/secondary/human-trafficking-and-migrant-smuggling.html.

EUROPOL, “Trafficking in Human Beings”, available at:
https://www.europol.europa.eu/crime-areas-and-statistics/crime-areas/trafficking-in-human-beings.

Klara Smits & Mirjam Van Reisen (2023), “Deceived and Exploited: Classifying the
Practice as Human Trafficking”, available at: https://www.researchgate.net/publication/

367254709_Deceived and Exploited Classifying_the Practice_as_Human_Trafficking/link/63¢c
ea4b26fe15d6a57425555/download.

2 Mirjam Van Reisen, Klara Smits, Morgane Wirtz & Anouk Smeets (2023), “Living in a
Black Hole: Explaining Human Trafficking for Ransom in Migration”, available at:

https://research.tilburguniversity.edu/en/publications/living-in-a-black-hole-explaining-human-
trafficking-for-ransom-in.
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Furthermore, arrested traffickers often attempt to frame their human traf-
ficking case as smuggling, crossing a border illegally, or being in the country
illegally to avoid a comprehensive investigation and more severe punishment.
Victims may believe they are being smuggled, even if they are actually being
trafficked or transported for the purpose of exploitation in the country of desti-
nation.

Taking into account the above, it is necessary to distinguish between the il-
legal crossing of the state border by the victim of human trafficking by force or
deception and the migrant smuggling or organization of illegal migration by
establishing the relevant domestic mechanisms and ensuring the capacity of
competent state officials.

Another group of vulnerable people to human trafficking in the context of
migration are those in need of international protection. According to the
UNHCR Guidelines on International Protection No. 7: The Application of Arti-
cle 1A(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of
Refugees to Victims of Trafficking and Persons at Risk of Being Trafficked,
refugees are vulnerable to human trafficking, inter alia, for the grounds set out
in the 1951 Refugee Convention, as well as for social-economic reasons."

Furthermore, in those cases, the non- refoulement principle should be duly
respected. The Convention establishes the grounds upon which a victim or po-
tential victim of trafficking may not be removed from the State’s territory. In
particular, Article 10(2) states that: “[E]ach Party shall ensure that, if the com-
petent authorities have reasonable grounds to believe that a person has been
victim of trafficking in human beings, that person shall not be removed from its
territory until the identification process as victim of ... (trafficking in human
beings) has been completed by the competent authorities ...”."

As stated in the Guidance Note of the Council of Europe Group of Experts
on Action Against Trafficking in Human Beings (hereafter referred to as the
“GRETA”) on the entitlement of victims of trafficking and persons at risk of
being trafficked to international protection, “[T]The Convention recognizes that
trafficked people may have international protection needs, and it requires Par-
ties to duly assess such protection needs. The essence of international protection
is to provide relief from potential future danger. Accordingly, the duty of inter-
national protection applies not only to victims of trafficking but also to those at
risk of being trafficked, should they return to their country of origin. Any re-
moval of a person to a territory where they are at risk of being trafficked will
constitute a violation of the principle of non- refoulement”."

Therefore, the state authorities should ensure proper identification and

'3 UNHCR Guidelines on International Protection No. 7: The Application of Article 1A(2)
of'the 1951 Convention and/or 1967 Protocol Relating to the Status of Refugees to Victims of
Trafficking and Persons at Risk of Being Trafficked, pp. 29-40, available at:
https://www.unhcr.org/publications/legal/443b626b2/guidelines-international-protection-7-
application-article-1a2-1951-convention.html.

™ Council of Europe Convention on Action against Trafficking in Human Beings (2005),
Article 10 (2), available at: https://rm.coe.int/168008371d.

Council of Europe Group of Experts on Action Against Trafficking in Human Beings
Guidance Note On the entitlement of victims of trafficking, and persons at risk of being traf-
ficked, to international protection, paragraph 15 (2020), available at: https://rm.coe.int/ guidance-
note-on-the-entitlement-of-victims-of-trafficking-and-persons/16809ebf44.

127



risk-assessment mechanisms in order to detect the cases of trafficking in human
beings among those in need of international protection and guarantee the im-
plementation of the principle of non- refoulement. For this purpose, the follow-
ing guiding principles should be considered:

Non-punishment;

Access to Asylum for Victims of Trafficking;

Assistance to Victims of Trafficking;

Proper Return and Repatriation procedure of Victims of Trafficking;

Specificities of work with the child Victims of Trafficking and Asylum.'®

Furthermore, it is important not only to raise awareness about human traf-
ficking and migrant smuggling but also to address the root causes of social vul-
nerabilities, such as poverty, conflict, and to uphold human rights."”

I11. State response to trafficking in human beings in the context
of migration

Over time, the changing forms and methods of human trafficking force
state authorities to take systemic steps: adopt strategic documents, create spe-
cialized structures against human trafficking, form inter-agency bodies, etc.

The peculiarity of human trafficking lies in the fact that the various forms
of exploitation and stages can be related to different state bodies and organiza-
tions. Although the primary function of certain entities might not be to combat
human trafficking, state officials may have the opportunity to detect and prevent
human trafficking in their day-to-day work.

That is the reason why in the course of action against human trafficking,
states should engage not only law enforcement authorities but also other state
entities and organizations. In this context, the migration authorities are the most
relevant entities to combat the trafficking in human beings in the context of
migration.

Furthermore, this may be related, for example, to the vulnerability of the
group of persons who are considered the main beneficiaries of a particular body.
In the case of migration authorities, indeed, they are migrants and refugees.

For this purpose, the state response should include not only legislative
regulations on combat human trafficking but strict guidelines for the state au-
thorities. As mentioned in the Uniform Guidelines for the Identification and
Referral of Victims of Human Trafficking within the Migrant and Refugee Re-
ception Framework in the OSCE Region [M]any victims do not recognize
themselves as such, since they may be in transportation, post-recruitment or pre-
exploitation phase, and thus it is possible that no exploitation has occurred yet.
Others, particularly undocumented migrants, may avoid identifying themselves
to authorities due to fear of deportation, retaliation by their traffickers, or be-
cause their behaviour has been pre-conditioned by religious rituals or beliefs
that have been imposed upon them. In some cases, the victim may have a rela-
tionship with the trafficker or may fear stigmatization, especially if the abuse
they have suffered was sexual in nature. To reflect these scenarios, a unified set
of identification indicators should be developed and appropriately adjusted to

' Ibid. paragraphs 34-48.
7 UNODC, “Human trafficking and migrant smuggling”, available at:

https://www.unodc.org/edj/en/secondary/human- trafﬁckmg-and -migrant-smuggling.html.
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the specific context of the reception procedures.'®

In the case of Armenia, based on the decree of the Head of the Migration
Service, the indicators for the identification of presumed victims of human traf-
ficking or exploitation were defined. Following the adoption of the decree, the
respective handbook on the relevant topics was prepared, and the competent
staff of the Migration Service was trained.

Conclusion

Considering the above, the role of state institutions and officials against
human trafficking or exploitation is essential. For that purpose, state authorities
should establish effective detection, assistance, and referral mechanisms with
regard to the alleged cases of human trafficking. The system should contain
criteria/indicators and specific questions aimed at identifying the possible cases,
making the activities of competent authority more predictable, effective and
clear in relevant situations. Latter should be a subject of further research and
adaptation to the national context prior to its implementation.

Nevertheless, despite the establishment of the legislative framework and
guidelines, it is important to develop the theoretical and practical capacities of
competent state officials, aimed at ensuring the effective implementation of
legal regulations.
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Juug hhdtwpwp ppuniupubpp b mpdwbwwywnynipmniup: Uwuppjubg ppu-
$hphigh qnhbpp kupwplpynid ki swhwgnpsdwb’ ppunipjul Jwd npu uywn-
twhph, hwpnuunipiut jud hpbug hpwyniipubph dwuht mbnkjugdws sih-
ubnt hbnbwupny: Uhgpubuwnubpp hwnjuwybu jungbih i ppudhphugh
tjuundudp, b tputg pyYnd bt hwnjuwbu npnywlh unghw-nuntuwlut
fuughpttp ud vhpwqquphtt uonmwwinipjub junphp niukgnnubpn:

Zwpyh wntbkny YEpnhhojuy judph unghw-ntnbuwljul, hntdwihunwp
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1h kb ppudhphligh Wjwndwndp:

Unyt hnpwsp tyunuly nih 4Epnist] dhgpughuyh b dwpnljug ppw-
bhphugh Epunyph hwpwpbpulgnipmniup, hsyhu twb wjb WJuqugny wb-
hpwdtown puytpp, npnup whwp L hpujubtwgubt wbnwjut, dwubwynpu-
whtu vhgpughuyh ninpunnid tkpgpuydus dwupdhuubpp: Uy gnpénnnipniuub-
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Pulunh punkp — dwppluby ppudhphbq b pwhwgnpdnid, duppluig ppudh-
Dphagh qnh, dwpnlubg ppuphphiqh qnhkph nyhwlwiugnid, wwwuuwl huggng,

18 OSCE Uniform Guidelines for the Identification and Referral of Victims of Human Traf-
ficking within the Migrant and Refugee Reception Framework in the OSCE Region (2019), avail-
able at: https://www.osce.org/files/f/documents/2/4/413123 0.pdf
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thwhnnnulul, dpowqquyhll wwounywhnipinil, Upgpuing dhgpughuw o dwppluig
ppudhphiq, wuypmuumul b dupnluig ppuppphlq, RLESU

CEPTEM KA3UHSIH — Cgazp mexncdy mopzoeneii nio0bMu u Muzpayueii:
udenmuguxayua xncepme. — TOPToBIIA JIOABMH KaK COBpeMeHHas ¢opMma pabOCTBa
HapyIiaeT ¢pyHIaMeHTaJIbHbIC MPaBa U JOCTOMHCTBO Jrojei. JKepTBbl TOPTrOBIH JIFOb-
MH TI0/IBEPralOTCsl IKCIUTyaTallMi B Pe3yJIbTaTe HACKIINS WM YIPO3bl €ro MPHUMEHEHUS,
oOMaHa, BBeACHMS B 3a0JyXJCHHWE WJIM HE3HAHWs CBOMX MpaB. MUTpaHTBl 0COOCHHO
VSI3BUMBI B IJIAHE TOPTOBIH JIOJBMH, U CPEIHM HUX OCOOCHHO T€, Y KOTO €CTh OIpejie-
JICHHBIC COIMATbHO-YKOHOMUYECKUE MPOOICMBI T KTO HYKIACTCS B MEXKITyHAPOIHOMN
3amure.

VY4uThIBas CONUANTBHO-I)KOHOMHYCCKHE, TYMAaHUTAPHBIC W JOKYMCHTAJIBHBIC TPO-
OJIeMBI BBIIICYIIOMSIHYTON TPYIIIbI, @ TAKXKE BEPOSITHOCTh HEJECTAILHOTO TEPEMCIICHHUS
U TPUCYTCTBUSI HA TEPPUTOPHU OTICIBHBIX CTPaH, OHH OoJiee YS3BUMBI B IUTAHE TOP-
TOBJIX JIFOJIbMHU.

B Hacrosiieil cratbe CTaBUTCS 3ajada MPOAHATU3UPOBATH B3aUMOCBSI3b MEXKIY
MUrparyeil 1 sIBICHHEM TOPTOBIH JIIOABMH, a TAKKE NPOaHATH3UPOBATh Te EPBOHA-
YanbHbIC [IArd, KOTOPbIE HEOOXOAMMO OCYIIECTBUTH T'OCYIApCTBEHHBIM OpraHaM, B
YAaCTHOCTH TeM, KOTOpbIe paboTaroT B cepe Murpanmuu. ITa JeSTEILHOCTH TOJDKHA
OBITH HampaBiieHa Ha obecrieueHne 3PPEeKTUBHON OOPHOBI C TOPTOBJIEH JIIOABMH ITyTEM
BBISIBIICHUS U TICPEAaYll COOTBETCTBYIOIIUX CIy4aeB B chepe MUTPALIMU KOMIICTCHTHBIM
opraHam.

KiroueBsble ciioBa: mopzo6asa 100bMu 1 IKCRAYAMAayus a00el, Hcepmea moposiu io0b-
MU, UOSHMUDUKAYUSA JICEPMB MOP20BIU TI00bMU, TUYO, Uyee yoedcuwa, bediceney, MexicoyHa-
POOHAs 3AWUMA, MUSPAHM, MUSPAyusi U MoOp2osis 00bMu, yoexrcuue u mopeosns aoobMu,
T'PETA
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