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Urutu uuusrsuy

Zwuwpuwluwlwt hwpwpbpnipniubph hpuduwlwt jupquynpdwi gnp-
Spupwgnid hwinhynid Eu nhuptp, tpp npnowlhh hwuwpwlwlut hwpwpk-
poipnibuttp opktunpuljutt jupquynpdwi skt upwplynid, husp Yupnn L
wuydwbwynpjws 1hul] hpwulut jud hpwniuph pugbpny: Znnpjwénid
puttwpuiwt wpwplu b nupdl] hpwduwlwb dhongubph phy jud dwubwlh
pugwljunipniup, husp withpudtown b hpudujut jupquynpdwi npnpunid
gquinn hwuwpujulub hwpwpbpnipmniuubph jupquynpduwi hwdwn:

znnjuénid npwnpmipjut £ wpdwbwglk] hpwyniuph pugkpp «Jtpughk-
10w, <hunpwhwpbkinw, qpuguline mkpdhtubph wyth dogphn vwhdwudwb
b oguugnpsuwt withpwdbownnipmniip: Uwubwynpuybu, ywknp £ wdpnn-
onipjudp pugunk) «pugp Yhpugubinw, «pugp jpugubjne nkpdhtubpp unyg-
twgubnt htwpwynpnipjnitp: Zknhtwyh Yupshpny, wyt nhwypbpnud, tpp
hunupp Yybpwpkpnud £ ns pb punphwipuybu pugkpp depugubiniy, wy) nipnu-
Jhnpkt nuinuhpuuljut hudwljupgh niuligus nphtt wyny pugkpp (pugt-
nt gnpépupugnid, yhwp L ogunugnpsty «pugkpp jpugutp» mbkpdhup: «Pugkpp
[pugubp wubng tjuwnp £ wntynid hppuduunt yhnwluwb dwupduh (quunw-
pwih) Ynnuhg ypdwhwpnyg hpuwjwhwpwpbpnipnibtbph Jtpupbkpu; hw-
nntly npnouwl pigninudp’ opkunpnipyub fwd hpuniiph pugp puguhug-
nbknt wuydwbbkpnud: «Fugkph Jipugnud» hwuljugnipiniip, npp Eipunpnud
E nputg wdpnnowljwt yipugnid hpwynitph b opkuph hwdwljupgnud, yhwnp
E dwtwsyh npybu wnwyt) hwdwpdtp wyt gnpdwnnyputph hwdwp, npnp h-
pululugind ki hpwjuunt hpwjwuinbns dwpdhbiibpp opkunhp, gqnpsw-
nhp b wyj: Pugbph JEpugnudp juunwpynd E jpugnidubnh dhengny: Fugh
pugnidp hpwduwuwnbnd dwpdhutbph (hwgnpnipniut £ b hpudniuph spuqu-
Jutwugunn unpuh dpwynidp:

bus yhpwpkpnid E «pugtph hwnpwhwpnud» nkpdhuht, wyw, hinhtwlh
Jupshpny, wyt nith hp Yhpwodwb njnpup. vw ppujuunt yhinwlub dwp-
dhuttph gqnpénittnipiniut b (gpubgdwt dupdhutbp, ghpuntusuljut Ynuh-
wnkubp b wyjt), npnup unhwydws ki thuntd hwdwu hpkug gnpdniubinipjui pb-
pugpnud (mdky wyt hwpgp, pt huswbu whnp E qupdt] ppujuljut jupgu-
Ynpuwb pugkph hwpntwpbpdwt nhypnud:

Ujuyhuny, hpuyniuph dhwbpwtwl) hpujuwljuwb pnuwtnuljnipjut pugt-
rh «JEpugdui», qpugduiy, <hwnpuwhupdwiy Jipntgju] hwujugnipmniaub-
ph hwdwpnuwlpp, hswywhku twb gpuwig npnowlhwgnudp htwpwynpnipnil
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Junw wykh hunwl] puguhwjnbnt opttunhp b hpwjwwwh dwpdhuubph
gnpéniutmpiut punypn (pugdwt b hpuniupnid gputg pugpennnidutph Yb-
npugdwt gnpépupugnid:

Pwuunh punkp - ppun/niliph pug, ppugulppun ypwlmplu, opkhunpnipnti,
qupguu/npdwl  puguluynyenil,  ppunniiph  whugnghw, opkiph  whuynghu,
Jppuunuinkpdugnpdnipnt i, punnuwpul, Apun/niiph Junmupljugnpénid

Ppujulwt pugp hpwjulwt jupquynpdwb njnpunnid quignn
hwuwpwlwljwt hwpwpbkpnipmniiutph jupquynpdwtt hwdwp wh-
pudbton hpwdulwb vhgngubtph 1phy jud dwutwljh puguljumpniut
E!: Opkupubpnud b Bupwonptuunpujut wlnbkpnid pugbkpnh wnluynipe-
jut yuwndwnny wpwewinid Bt hpuniuph Enipjut npnpwljhugdwt
b jhuuwgnpddw juuinhpttp: Ppuynitipnid pugh jpugdwt hhdtwljut
Uhongn wyuljwunn unpuh hpuwwywpwlnidt t, nph wthpwdbownnipniup
Jutpt b phiunpnud: Uyt phwypnud, tpp hpwdwuwnbnsd dwpdhup sh
hwugply ykpuguty pugp, ogrnugnpdynid £ hpwyniiph Yhpwndwl qni-
gnponipjul Jupgp: Qnignpnnipinit wubkiny hwuljugynid E npnpwljh
wnwpkp tplinypubph jud wpwpuubkph dhol tdwtnipmniup: bpuynit-
Ph qnignpynipjut hpwenudp sh tpwbwlnd Ynuljptn gnpstph udw-
juljuatt ;nidnu:

Npnonidt wyuwntn punnitnud £ ophttwjwtinipjutt b wppupnipe-
jut uygpniipubphtt hwdwyuwunwupwt: bpujughnnipyut dky mup-
phpynid £ gnignpynipyub kpyme hhdtwljw wkuwly opkbph qnignp-
nnipjnil b hpuniuph qnignpnmipnit: Swpungpush hhdwt ypu ju-
pon Lup uoky, np opkph qnignprymipnitip Ynulpbn hwjwpwbwlut
gnpsdh nusnidt £ wyuyghuph hppwjuwljuit tnpdh hhdw ypw, npp twpow-
nbujws k ny phk ndju), wy] wdwb nghyptph hwdwp: Gptk hpujwunt
dwpuhtip gopép nusnud £ wowdl) tdwtt hwmuwpwluljut hwpwpt-
poipjnitubp Jupquynpnn tnpdh jupqunpugpbphtt hwdwwywwnwu-
hwt, wmyw ndju) ghypmd dkup qnps niukp opkuph qnignpynipjut
htwn: Ppuynitiph qnignpynipniip hpuyniuph punhwinip uljqpniipub-
nh b hdwuwnh hhdwt ypw Ynulptn qnpsh JEpupkpjuy npnonid plunni-
ukjt E: Ppuyniuph qnignpnnipiniiip jhpwnynuwd E, Epp pugh wnfuynip-
jut ntwpnid htwpwynp sk pnpt] hpwyniiph hwdwbdwb npud*
zuny k uoky, np hpuwyniuph gnignpynipiniut wy) b Uju wuwpuguynid h-
pujwpwiuluit gnpsht pipwugp Ewnpynud (gnpsdp jupquiynpymad £) h-
puyntuph pughwunip ulqpniupubph b hdwuwnh hhdwb Jpu: Uy tnu-
bwlp punmiubh £ dhugt wyt wupwquynud, Epp Yntypbn Epbnygph
Jupquynpdwt hwdwp puguljumd E hpuygniiph hwdwidw tnpdp

1 Sk'u Mbnmpjut b hpumiph nbunmpmi, mumdbwlwh dkpbwpl, Bp., 2014,
ko 518:
2 Sk'u 9, ‘U, pnyuiymy, Nnnipyui b hpuyniiiph nkumpym, Gp., 1997, ke 319:
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hpuwyniuph wyn jud hwdwubn gninnud: Uju pwypnid gnpénnnipjut
Uko LU npynid hpuyniph hhdtwpup, nwhdwbwnpuljub uljqpniupub-
np (opkuph wnel hwjwuwpnipinil, wppupnipmnil, dUuwpunnipjub
pugwhwynnid, dwpnpuuhpnipmnit b wy):

Ubkpjuynidu hpwynitiph qnignppnipjutt jhpwenidp jwhuwn uwh-
dwbwthwly k, pwtgh opkunpmipiniup donuybu juwnwpbjugnpéynid
E ni qupqutnid: bpuyniuph qnignpynipmniup ppiwwt hpuyniupnid
b Jupswljut ppuyniupnid punhwipuwbu pugunynid b Ppuyniuph
wju gninbkpnud opktunpnipnitip wnwetnppnid £ wjt uljgpnipny, np
ppiwut nt qupsuljui opkuugpptpny sthwppwnbugws wpwppp sh
Jupkih nhink npyku pphwljui nt Jupswljut hwigugnpénipini’:

bpwyniuph pugkph wnbunipjut YEpwpkpu) JEpmnisnipiniup pw-
guhuwjnnud £t wbkpdhttwpwbwluwt twljut gthnpnipnit «JEpuguby»,
«pugukpr, <hwnpwhwpbkp hwuljugnipniuttph ogunugnpédw Uky:
Uwubwynpuybu, 9. b. Ujhundp uonid E, np nunnwpububpt odnws
ki hpuwyniph pwgkpp jpugubint wihpwdbown thwqnpnipmnibtpny:
Cunn wy] hknhtwlukph (W. S. Pnuubp, E. ©. Ykdnywphw, 9. 9. Lw-
qupl, U. U. Thgniyhl, £. 0. Uguuny, 9. L. Gupnwgny b wyip), thugh
opklupp Yupny b hujuybu «qpugib)py gqnmipnit niibkgnn hpujuiut
pugn: Puswybu pungénud k 9. 9. Lwquplp, tkpybnwlwut hpuduljut
hwdwlwpgh opowtwljubpnid, npuntn «amliuphip b opkuunpnipjniup
Swiwsnid Bt dhuytt hojuwtinipjutt b junwdupdwt hpwdwunt hpw-
Juuntns dwupdhuttphg punn wunbpp npybu hpwyniuph (hwupdtp
wnpniptbpr, huyt wyny dwpdhtiubpb i ogunynud pughpp jpugttynt h-
pujuunipnithg: Fnnp Uniu whnwlut dwpdhbutbpp «ajnpy dwu-
twlgnipjnit ki niubkund pugkph puguhwjndwt gnpénid, uwljuyh
1hwgnpdws skt npup Yhpwgubint hpwyniupny»’: Zkwnbwpwp, hpkug
gnpéniubnipjut pupwgpnid tdwt dwpdhuttpp, hiyybu tond E . .
Lwquplp, Jupny o dhuyu hwunpwhwpl] pugp: Ldwbwnhy nbuw-
Jtwn niuh twb U.S. Pnuubkpp, ny Jupdnwd k, np puuunwupwuttph qnpént-
ubinipjub wpbynipjudp hpuniuph pugkph «pugnid» mkpdhth oquuw-
gnpénudp b bpwtg Ynnuhg yhdwhwpnyg hpuyhdwlubkpp whwnghw-
ny nskip dhown sk Twpunpyush hwpqundwdp Jupnn Gup uoky, np
«Jtpugnid» nkpdhth ogunugnpénudp, wy) ny ph pugp «pugubipr Jud
<hwnpwhwnbpr, pniy E nwhu tpuitg wnwyb] hwdwpdbp wpunwgng
wjt gnpénnmipinitubph Enipnitp, npnp juwnwpnid Bu jubnbwlup-
gnn Uwpuhbbpp: Zkmbwpwp, Jupbih £ iqpuljugut), np opkupnid pu-

3 Sk'u U. Mwswinpyuil, Mknnipyub b hpwyniiph nkunipeynil, Zwupgbkp b wunwu-
Juwttitp, Gp., 2012, ke 130:

4 Sk'u JIasapes B. B. IIpoGeuns! B npase, [paBosenenne, 1969, Ne 3, ko 131:

> Unyb mbnnud

6 Sk'u Bonnep A. T. 3akOHHOCTb U CIIPaBEAIMBOCTb B IPAaBOIPUMEHUTEIILHON JesTENb-
HoctH, M., Poccuiickoe mpaso, 1992, ke 230:
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gtp «Jkpugut]p nbkpdhtut wnwybjugnyiu wpnwugnnud k hkug unp-
dwuwntnd dwpdhtubph gnpénittnipjut tnipjniup, b wyn mbkpdhuh Yh-
punnidp punipwugpnid £ pugunuy bu inpdwuntns dwpdhtubph qnp-
dniubnipniup: Py Ykpwpkpnud £ nuunwpuubpht, wyw wyny yhnw-
Jwt dwpdhuubpp, dbp upshpny, hkug jpuginid Eu pugp: Uwutwyn-
puwku, ng np sh Jp&wupynid wyt thwuwnp, np dhwyt ppuduuntnd dwp-
uhtp Jupnn Ebpptwluiybu Jepuguby hpunjniiph pugp, wy) ny ph
hpwjwlhpwnr dupdhtp, dhuspbn npuunwpwip dhuyt dudwbwljuynp
pugunid £ wyt, b Uk dwuwdp, Jepupbpnid £ dhuyt kY Yntypbwn 4h-
&h1h nhwph: Uyn hul] wwwndwnny hpwyniuph pugp jpugubint hhdtw-
Jwi dkpnyp whwnghwl, pinmpugpynid E npybu dkubqudju nkju-
uhluw, npp Juplnp £ dhwyt wyu gnpsh hwdwp, npytu «gundwnw-
htwnbwtpwjhtt jpugnid»”: Fwnwpwip, oquuuqnpstiny pugkpp jpug-
Ukpm hwyintih Ukjuwthquubpp (ophtiwly opkiiph Jwd opkliph Yhpwnnt-
Up hpwyniuph wbwinghwyny), npny nhwypbpnid Jupnn k nwsk] dhwyt
nulptinn hpwyhdwy, puyg ny vh nhypmd bwpunby suntnst)] tdwt
npnonid juyugubint wy) hwiqudwipubph twdwt gnpény: Zwupl k ni-
ownpnipinil nupduk] hpwyniuph pugkpp «JEpugubinw, <hwnpuwhw-
nhnw, qpugubny mpdhuubph wybkih &ogphn vwhdwidw b oguiw-
gnpddwt wuhpuwdbynnipjuin: Uwubwynpuybu, wyhwnp L wdpnnonipe-
judp pugunk) «pugp yhpugubnw b «pugp jpugubine wkpdhtubpp
unyjuwgubkint htwpwynpnipiniup: Ukp Yupshpny, wyt nhwpbpnud, Epp
hunupp YyEpwpkpnud k ny ph punhwipuwybu pugkpp yEkpugubnit, wyp
ninuijhnptt qunwppufuljwl - hwdwlupgh nkphtt wn pugkpp
[pugubnt gnpdptpugnid, whwnp b oquuwgnpsdt] «pugkpp pugbp»
wnbkpdhtp: «Pugkpp jpugubkp wubng tjunh Eweiynid hpuwunt wk-
nwlwt dupduh (puunwuputh) Ynndhg yhdwhwpnyg hpujwhwpuwpk-
poipiniibph Yhpupkppu hwnndy npnodwi pipniinudp opklunpmp-
jut jud hpwyniuph pugp puguwhwynbint wuydwutbpnid: «Fwugkph
JbEpwugnid» hwuljugnipniup, npp Gupwnpmd E nputg wdpnpowljut
Jtkpwugnid hpwynitiph b opkuph hwdwljupgnud, whwnp £ fmbwsgh np-
whu wnwyk] hwdwnpdbp wju gnpdwnnypubph hwdwp, npnup hpwlw-
twgmd ki hpuduunt hpudwunbns dupdhutbpp opklunhp, gnpéw-
nhp b wyjt: Fugkph yEpugnudp juwnwpynwd k jpugnidutph dhongny,
pwugh jpugnidp hpwjwuwnbnsd dupdhuubph jhwgnpnipniut £ b bpw-
twlnud £ hpuwyniuph spuduljubimginng tnpuh dpwlnid®: by Epwpk-
nnud E «pugtiph hwnpwhwpnid» mbkpdhuht, wyw, dbp upshpny, wyt
nitth hp Jhpwrndwt npnpup. vw hpujuunt ywhnwljut dwpdhtubph
gnpéniubnipiniut E (gpuigdwt dwpdhtukp, gbpunbuswljut Yndhunk-

7 A.JI,eKceeB C. C. Teopus npara, M., U3n. BEK, 1995, c. 263.
8 Sk u U. Unuujui, MEnnipjut b hpunniiph inbunipynil, twuwinunipinibiibp,
Bp., «Shgputt Ukd» hpwwn., 2011, ke 318:
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ubip b wy ), npnup hwdwh hpkug gnpéniubnipyut pupwgpnid unhu-
Jwé Lu jhunud 1nisk) wyt hwpgp, pt htyybu whwnp L Jupyt) hpudw-
Jut jupgquynpdwb pugkp hwynuwpbpbint nypnid:

Ujuyhuny, hpwyniuph dvhwipwbwl hpwdujut pnduinuynip-
jmtt pugkph «JEpugdwiy, «pugduby, <hwunpuwhwupdwi» YEpnuoyuy
hwuljugnipnitubnh hwdwjunidpp, husyku twb nputg npnywljhwugnt-
up, Ukp Jupshpny, htwpwynpnipmt junw wdbih hunwl] puguhwg-
wnbknt opkuunhp b hpwuwwyuwh dwpdhutph gnpéniubnipjut punypp
[pugdwtt b hpwyniupnid npubg pugpnnnidutph Jepugdwt gnpépt-
pugnid: Ukp Jupshpny, tpk dkup jununid Eup pugkpp jpughtint dw-
uhl, wyw tpgws nbuwlbnp whunp L yuonuyuil] hpujuwywh dwp-
dhtubph hwdwlwpgnid, npnp hpkug gnpéniubnipyudp unhydws Eu
nwdt] hpwyniuph pugkpp jpugubint jpunhpp, npntn wnwewwp nk-
nn wuunjuwind £ punwputht: Uhbhtnyt dudwbwly, h muppbpnip-
it ywhnwlw b pojnp wyp dwpdhtubph, dhuybt punwpubp sh upng
hp gnpédniubmipjut ke Jyuyulnst; Jhdbkh hpwdwhwpwpbpnipini-
ubkpp nusknt hwdwp wthpwdtyn hpwdulwt tnpdbkph puguljuynip-
miup: Yupkh £ hwdwdwjul) U. U. Ujkpuklh htwn, nd wppupunw-
nnipjul dwpdhutiiph wpjuwwnwupp punipwugpnid £ npyytu hpkug gnp-
dntubnipjutl unpuybu hpwduwlwl, vwhdwbwunpulwb punyph Jun
gnighs opkuunpmipjut pugkpp jpugubint hwdwp: Ywb quunuwpwutk-
np, npnup opkupny hwgnpué L oqunugnpst] hwwnnil] hpujuljub
ptunhnmunibp (whwnghwyh htunhnmunitp) Jpugikm inpdw-
nhyujht pupwnh «pugp», (pugukint pugp b gpung hul] (msknt wju
gnpsht Jhpwpkpnn hpwdulut pughpp®: Uhttnygt dudwbwy, husybu
uonud | E. . Ukunyjuphwl, winpununbwiny htnwpuunipjut b tw-
huwptutinipyut dwpdhutbph gnpéniubmipjut hpwdwlwt hhupht, w-
wuw pphwljut nwunwyupnipjut optunpnipjut Uk h nwupptpnipni
npnp wy] §ninkph, sjub upwopbkuunpuljut wjnkp, npntp Yyupqu-
Ynpku ppEwlwi gnpsht dwubwlgnn wbdwhg gnpéniubtnipniup: 2k-
wnbwpwp, pp ppEujut punuwjupnipyut opkugpnipjut Uky npnyw-
Jh hwpwpbpnipinitubp sk unnwinid hpkug hpwduwlwt wdpuytnnt-
Up unyuhuly puinhwtnip dtny, wuhpwdbpnmpmnit Lt wnwowunid po-
niiky) np inpd” wuydwbwdnpws pphuljwt punu]upmpjui pugp
ubthuljut huykgnnmipjudp hwnpwhwpbnt wthpudbynnipjudp: Ukp
Jupshpny, hpwyhdwlp hunpwhwpbint hwdwp, Epp hpwjuwwywh dwp-
dhtubkpp, puyg ny punuljut dwpdhbubpp, unhyyuws b hwnpwhwpt
hpwniuph pugbpp stwppwwnbugwsé opkunpnipjudp, ny hpujulwh
Uhongubpny, wjuhlipt pugupwybu «hp Jupuny b phulyny», hpkug hw-
jEgnnnipjudp, wihpwdton £ yuowmntwybu pugniuk), np w) ponp h-
pujuwwh dwpdhutbpp, npnup jhugnpus Gu hpkug gnpéniubnipjut

9 Sku Anekcees C. C., ipi]. wolu., kg 258:



Ubo jpugubk] (ud hwnpwhwptk)) hpwyniuph pugkpp, Jupnn L pw-
dwln]b) bpym judph’ puuulwi b ny puunwlwb (Wnw panpp), p) ns
nuunuljut hpwjwwwh dupdhuttpp ppujuunt ki dhwyt hwnpwhw-
nhp optiunpnipjut pugtpp, ) ny puunuljut dwpdhtubph Ynnuhg pu-
gbpp hwnpwhwpbnt wuwydwuubpt nt tputwlubkpp ywhwienid Eu h-
puyniuph wmbunipjut U hwdwywunwupwt  hpujuljupgquynpdut
hwwnntl ntuntdtwuhpmipnit: Opkuputipmd b Eipwonptiunpuljuit wl-
nbkpnd pughph wpjumpjut yundwnny wpwewtnid £ hpwyniuph
Enipjutt npnpwljhwugut b YEuuwgnpsdw jpunhp: Uyn juunph jnisdwt
quwnp dip hpu]uunbndugnpsnipniib b, wpuhtph hpugwunt wh-
nwlwt dwpdtuh Ynnuhg yqulwunny hpwduwlwb tnpdh pugniunwdp b
gnpénnnipjut ke nubn: bpujuwunbnswgnpénipjmt Uhgngny puigp
Ytpugynud E: Puyg hpumiiph wkunippub dke dowlly Euyy &l hpu-
Jupwbwlut wiwnghwi: Ppujuwputwjut whwnghwu sh Ykpwg-
unud pugn: Uju pny) £ nwhu dhwytt hwnpwhwpt] hpwyniuph pugp
Unblyptn gnpép nistne nhypmu: Ujuwghun] hpu]nibiph pugh wnlju-
mipjut nhypnid hpwynitph hpwgdwt juunhpubpp (nisynud Eu pugk-
pp (pugdut wiyghuh dukpny, huyyhuhp kb pugh JEpugnidp hpuw-
unbndwgnpénipjutt Uhongny b pugh hunpwhwpnudp hpujuwpwbw-
Jwi wiwnghuyh dhengni, wjuhlipt' hpun]nibip whwnghuyny Yhpw-
nkint Uhpngny'%:

Ppuyniiph pugtph jpugdwt jwjwgniy duip hpujwuwnbndwugnp-
dnipjult Uhongny wjt yhpugubit k: Uwluyt, hpwyniuph Yhpundwip
ubkpjuyugynn wuwhwbeubphg dkju E oybpwwnmhynipmnitt b bpudu-
unbndwgnpémipjutt Fmtwwywphny pugh Ykpugnudp swn nunun
gnpdpupug k, npp ijugqbgunud E hpuduhpurdwt wpynibwybnnipe-
niup: Lwth nbn hpwyniuph pugp hpuwwuwntnd dwpduh Ynnuhg sh y&-
pugyws, hpujwlhpwn gnpéniubmipjut pupwugpnid dudwbwluwynp
dwgnud E npu hwunpwhwupdwt wthpudtynnipjniup: bpuyniuph Yh-
pundwt oy bkpwwnhynipiniut nt wpynitwybnnipnitt wywhnykniu
E ninnJws hkug ppujuwputuljut whwinghwjh dhongny hpwyniuph
pugh hunpwhwupdwl opkupitpny twuinbudwsd htwpuynpnipni-
tp: U. <. Yadhtip tpnud £ opkiph wiwynghugh Yhpundwi ulqpniipw-
jht hhduwynpnud £ wjt qunuithwipp, np itnybwlwb thwunnwgh hpup-
Swljukpp whwnp b twb tnyb YEpy Jupquynpybi: Lwtiqgh npung
wwhwwiynd k opkuph nt puunnwputh wnel pninph b jnipupwtiyniph
hwjwuwpnipjut punhwinip ppuduwlu uyqpniupp': U. 9. Hhdhth
wju mbkuwlbnp yuonyuund kb btwb npnp wy) hpwjwgbkwnubkp: Oph-
twl wdbphlui hpwjupwb-ghntwljwi U. Anipunip bonud b, np w-

10 Sk'u U Q@ Junupgyul, Mbnnipui b hpuyniiph nkunipemnii-2, Ywuwjun-
umpinibitikp, Gp., N2 hpua, 2011, by 302:
11 Sk u Jemun A. B. Hopme! tanorosoro mpaea, Kpacrospcek, 2010, Ly 373:
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twnghuh hwunwpljubpp <hpunibiph Ynndhg hufuuwp Jipupbp-
uUnitiph wwhwetbkpl E» b nhund &b «udwb gnpstpp whwnp | tdwl
htpy putwpldbiy uljgpnitipht'z Cuwn Enipjul, dudwbwlulhg wk-
wnnipjniiubpnid hppwyniiph Yhpwenidp wtwinghwyny vwhdwbwthuy
E: tw huyun puguluynud b pphwljut gnpstph (nisdwt dke: Lptw-
Jwt opktunpnipnitp puntd E wjt uljgpnitiphg, np pplwljut opkpny
stwpiwntujwsd wpwppp sh Jupnn hwbhgugnpdnipmnit hwdwpyby: O-
pEtunpnipyut Uonwlut juunwpbjugnpsdwdp b qupqugdudp wuy-
dwiun]npyws hpudniiph Yhpupndp wiwnghuyny] hwqunby pu-
gunnipnil £ nuntunid tnyuhul ppwyniuiph twpptp gnintiph hwdwnp,
npukn nu poyjunpyusd t:

«unpUwnpy ppwduljub winbph dwuhx 22 opkuph 39-pn hnnpw-
5h 1-htt dwuh hwdwdwji' bpk opklunpmput Uke puguljuymd b
ntyptn hwuwpuwljulwt hwpwpbpnipniip jupquynpnn hpudulwh
unpup, vwuwyu opktiunpnipyudp vwhdwidws E hwdwiudwt hwpwpk-
poipinitbpp jupquynpnn wyp ppujuljut tnpd, wyw wynuyhuh hw-
pupbkpnipnibibph tqundwdp (Epk qu sh hwjuwunid npubg Enipjw-
up) Yhpunynid Eu hwdwudwbt hwpwpbpnipnitubp jupwquynpnn h-
pujului unpdtpp (optuph whwinghw): Znndwsh 2-py dwup vwhdw-
tnid E hbnlyup opklungpmipjut dke Ynthptn hwuwpuljuljwi hw-
pupbkpnipiniup jupquynpnn hpuwjuwlwt tnpdh pugujunipjui b o-
pluph wtwnghuyh Yhpundwt withtwphunipyut gtypmd wynuyhuh
hwpwpbpnipmittbph tjundwdp Jhpunynid B hpwynitph wndjug
&ninh ulgpnipubpp Jud ndjuy hpwdwhwpwpbpnipyut Enipjutp
hudwywnwupiwt ppuwniiph punhwinip uygpniuputipp (hpuyniuph
wlwnghw): @wuwnnpk, wyn hnpdush dhwykpynidhg Eplnud £, np w-
twynghw poyjunpynid £ dhwyt wyt nhwypnud, Epp npu twpiwnbudws
opklipm]: Uwiljuyht tnyl hnmpwsh 3-py dvwuh hudwdwyt' opkiph jud
hpwyniuph whwnghw sh Jupnn Jhpwnyt), tptk npuiny vwhdwiw-
thwlynud Eu wmbdwbg hpwyniupubpp, mquunnipnitubpp, jud tpubg
hudwp twhwnbuynd | unp yupunuwlwinipntt jud gquunwuwujuw-
twwnynipnil, jud punnwugynid b tpuwbg tfundwdp Jhpunynn ww-
nwupuwbwwnynipiniip, hwplunpuiph dhongubpp jud nputg Yhpwun-
Uwl Jupgp, hwpliph, nnippbph b wy wwpnwghp Jéwpbbph Jéwp-
dwl Junpgp, whdwug gnpénitubnipju tjundwdp hujnnnipmnit nt Jb-
puwhulnnnipnit hpwwbwgtbint wuyjdwuttpp b Jupgp: Ujuhpl,
wpglynud £ wytt hpwduwlwt tnpdtph Yhpwenidp, npnup whdwig hw-
dwp twpwnbund Bu tnp yupunwlwbnipniuttp jud gquunwuow-
twwnynipnii: Uwutwynpuy by, hnnqush 4-pn dwunud upynid E, np o-

12 Sk'u Burton S. J., Comment on "Empty Ideas” Positivist Analyses of Equality and
Rules// The Yale Law Journal. hitps:/openyls.law.yale.edu/bitstream/handle/20.500.13051/
16145/57_91YaleLJ1136_1981 1982 _.pdf?sequence=2/, (Uniwnp 05.12.2022 jp.):
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pkuph wbwnghwtt b ppwyniiph wbwnghwt Jupnn b Jhpundbp
dhuyl, Epk wnjjuy opkupny sh wpgbjynid whwinghwjh Yhpwenwdp: U-
twnghwyh Yhpwnnidp hhdtwlwinid poyjunpynud E punupughuh-
pujwlul hwpwpbpmpmnibbbpod: Cony npnd. puupughwlwi o-
npktughppp muppbpwlnid E opkuph b hpwyniiph wbwnghwt: Uwu-
twynpuybu, 22 punupughwljub opkiugpph 9-pn hnpJwsh 1-ht dw-
uh hudwduyt hwpupkpnpmibibpt myquijhnpb Jupgquiynpdus sk
opkupny Juwd Ynnutph hwdwdwjunipudp, b pugulumd E ppubg
tjuundwdp Jhpwnth gnpbwpwp opowbwnnipjut unynpnypp tdwb
hwpwpbpnipiniiubph tjundwdp, tpk qu sh hwjwunid npug tnipe-
jutp, Yphpunynid Eu hwdwbdwb hwpwpbpnipinitubp jupquynpng
punupwughwlwb opktiunpnipjut tnpdkpp (opkuph wbwjnghwy): ‘Lnyu
hnnwsh 2-pn dwuh hudwdwgh' opkiph wiwynghwyh Yhpundwlh with-
twphunipjut nhypnid Ynnubph hpwyniupubpp b wwpunwlwunipiniu-
tlpp npnodmud k' bubjny punupughwlub opklunpnipyub uqpniip-
utiphg (hpwyniuph wwnghw): 3-pn hnpdusnid upynud k, np punupw-
ghuut hpwyniupubpp vwhdwbwhwlnn b yunwupwbwnynipni
uwhdwtnn tnpubph Jhpunnidt whwnghwyny sh poyjuwnpynud:
dhpngpu) ghnwpynidubph puinhwipugdw wpnyniupnud, hsybu
b tipnud | E. U. Spnipkgln)p, whwjnghw oginuugnpstihu «nbnh Yniubuw
twpuhunid gnpénn hpujwljut inpuh nwpwsnid wyt nhwpkph ypw, n-
nnug dwuht opkuph mkipunnid sh tpynid»: Uju dnintigdwdp whwnghw-
1h Enipiniup npnoynid £ dwnnudnp gnpéniibnipjut punypny, npp wbwp £
hpwlwtwgyh opkupnid wnlw pwugp jpugubnt hwdwp: Utwnghuwgh
unpudwpubwljul Ukwihqup kgpuljugnipini E, pun nph’ «aumdiw-
uhpynn wnwplwb Jupnn b niiktug X-h JdEY wy towb, pwth np dkq
hwyinuh wju wpwpluyh dniu bywbubpp Wb o JEy wy wowpluygh
upwtittipht, npnup, pugh wyn, niuku X-h tpwb»: Gph dkopkipdwdp nh-
nwpyktup hpujuwlut nguonnd, wyw whwnghwb Eqpuljugnipnit k,
npp py) k wwhu jhpunky hwynth ppufujut inpdp wytyhuh hpa-
Juwhwpwpbpmpiniiitph tjundwdp, npnugnid nplk wwupp pugulju-
nud £ jud nuppbpynud £ ndjuy tinpdnud wpinwhwjngws npnyph hw-
dbdwwn: ZEknbwpwp, dkup Jupnn Bup Eqpujugub), np hwyjnbwpbpyus
unpuh Juintp ogrnugnpdynid E npyytu hpwdujw hhdp gnpsh Jtpw-
plipyu npnomud Yupugkhu' opkiph wiwnghuyh hhtwt Ypu: Uhlitingh
dudwtiwl, ywhwnp E hwdwdwjul)] wytt hinhtwlutph htwn, ndpkp wbwn-
ghwit pijunud ku npybu, stuwywsd ny hpbwuljui, puyg wthpudtown dh-
ong «puighpp hunpuhwpbint, skqnpugknu hudwp, husp hwoyh b wn-
unud hwuwpwluwlwi Yyuuph unp gnpéntiutpp, optuph nhttwdhqup npu
Jhpundwt gnpépupugnid: Ujuyhuny, pun Fnutbph, hpuduuywh dwp-
dhtubph Ynnuhg wbwnghwjh ogunugnpénidp ophttwjwunipjut b wp-
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nupnipjul uljqpniiptiph hpuuwtwgdwi dhwy dhongu 3

bPpujuljwt pugkpp wbwnghwjh dhengny jpugubjnt httmpuwyn-
poipynitubph «qquuulwb» ophtiwl E nppuw oquuugnpénidp punupw-
ghuwljwl, punupughwlwb npuunuwydupnipyut b wpphinpudwhtt nu-
nwyupnipjul opktunpnipyut opowttmjubpmd: Fipkup Ukl ophtiwly
2Z pphuljut punwdupnipjub opkiugppnid s puunudupuljuib o-
pkiph whwnghwi wpgbng jud pogyunpnn gpoyp't Ophtwl 22
pptwjul qnuwunwyupnipjutt opkugppmid wbhwnghwyh pEoiyunpk-
1hnipjut dwuht npnyph pugujunipiniup b opktunpujut pugh wn-
Juynipniup sybwp £ junspunnuntu whnnipjut Ynnuhg ppwlju nu-
nwyupnipjniinid dwpgnt hpuwyniupubph hpwjuwbwugdwi wywhn-
Ynudp b dhpwqquhtt wupuwynpmipniuutph juwnwpnudp: 22 Uwh-
dwtwunpmipjut b vhpwqquyjhtt hpwyniuph nidny whwnnipjut gupunw-
Jupnipjnibtiph juunwpnudp, et unyuhull wnlw b opktunpuljuib
puig: bulj huis Jhpwpbpmd E pphwjut opkiugpphti, wpnkt oyt k, np
pptwljut opkuptt wtwinghuwyny Yhpwnkjt wpghjdnd E: Eujut w-
nuwudtwhwnlnmpjudp L wnwtdtwinid vwhdwbwunpuljut hpunib-
pnid whwnghwyny pugknph ykpugdw tnutwlh fhpwenidp, pwth np
punhwinip Jud hhdbwfut swbudtwynpjws hpwjuwhwpupbpnip-
jiutipp, npnugny hwgbgué £ Uwhdwbuwnpnipiniup, skt ubpuplynid
«Juplwé nhuynghghuw» wjwinulju inpdwnhy junnigquspht: Yth-
nwplyny ppujuljui ninh tjundwdp htwpuwynp hpwyniuph whw-
Inghwit, htyybu b npu hhudpmd puws opkuunpnipju punhwunip
uljgpniipubipp odnguws sk wyt dwbipwdwutnipjudp, npp poy) junwp
hwdwnpt] dwutwynp hpunpnipniup wyu jud wyt tnpdh juquh htan,
nwpubownt] huwdwyuwunwuput hwnuuhoubpp hpwjwpwtnpku
Eujuti b ny Fujut hwnjuthpubph®®: Uwhdwbtwunpuljut punwuputn
Juyugnt) £ bwb npnpnid opkunpujut pugh jpugdwut Jhpupkpyuy:
Ppwyniuph pugp hwnpwhwpbint opktiunhp dupduh b vwhdwbwnpu-
jwt puunwuputh hpuuumpmniuiubpp phnwupybny hojpwtnipniauk-
ph nwpubowindwb ulgpniiph hwdwnbpunnd vwhdwbwnpuljui
nuwnwpwip hwpl Ehwdwpnid wpdwtwgpty, np pnjnp nhwpbpnud, Gpp
hpwniuph pugp yuydwbwynpjws £ hpuwjwjupgquynpdwt ninpunid
gquiynn Ynuljptn hwiiquiwiputph wetsnipjudp tnpdwnhy wuwnygh-
puth puguunipjudp, wyw tdwt pugh hwnpwhwpnidu opkuunhp
dwpduh hpwdwunipjut sppwtwljubpmid b Uwhdwbwnpuljut pu-
wnwpwip gopsh putnipjut sppwbwjubpnid winpunununid k opkuph
wju Jud wyu pugh vwhdwbwnpulwinipjuip, Eptk Jhdwplynny unpdh

13 Sk'u Bounep A. T., lipy]. wolu., ke 214:

4 Sk'u 22 pphwluwb puunwupnipmt, dwu 1, hbg. jndp: Ghuo. dp.
U.Nwdpwupjuits, Bp., 2016, kg 53:

15> Sk u Baacenko H. A., IIpo6iembl npaBoBoii HeompeznenenHoctH, Kype nekuwii., M.,
2016, kg 99-100:
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pojwinuln prudp wuplwiwdnpjus hpuduljwi whnpnonpniib h-
pujulihpunwlwt ypuuwnhunid hwigkgunid £ wndju) unpdh wyb-
whuh dEjuwpwtnipjut nt Yhpundwl, npp pwpunnd E jud jupnn
hwunt) Ynujpin whdwbwnpuljut hpwyniiupp: Glukny Jepnhhojw-
1hg Uwhdwiwnpuljui nuinwpuil wpdwiwgpnid k, np Uqqujht dn-
nnh jutinhpt b jpugiity upqwsd hpugnibph pugp wwywhnjting opkiph
hpugdwt gnpénitt jupniguljupg, Jupswlub hpujwpiwhinnidutph
hwdwp wuwonmnbwwnwp b wy wtdwtg Jupswjut yunwuppwbwn-
Ynipjutt whjuntuwthbihnipjut uljqpniiph gnpdunplwtt hpwwu &-
puojuhputip’®: Uwhdwbwnpuljut gunwpwih npnodwt ke wunpw-
nuntwny hpwyniuph pugh hunpuwhwpdwi gnpénid vwhdwbwnpu-
jwt nuunwpwih b opktunhp dwpduh hpwjwunipniutph hwpuwpk-
puygnipjuip, ok k. «bpuyniuph pugp hunpwhwpbint hwupgnid o-
pktunhp dwpduh b Uwhdwbwnpuljut qunwpuih hpujwunipyni-
ukpp ghnwpybnyg holuwtinipjniuibph nmupuwigwndw uyqpniuph hw-
dunbpuinmy Uwhdwbwnpuljwi nuinwpuip hwply b hwdwpnud wp-
dwbwgpty, np ppnp nhyplpnud, Epp hpunnitiph pugp wuydwbwygnp-
Jwé Lt hpuwjwlupgquynpldw npnpuiimid quuynn Ynulpbn hwbqu-
dwtpubph wptsmpjudp tnpduwnhy yuwwndhpwih puguluwmipjudp,
wyuw tdwb pugh hunpwhwpnidt optiunhp dwpduh hpwjwunipjut
opowbwljubpnid E: Uwhdwbwunpuljuwb nuunwpwip gnpsh puunipjub
opowtwmjubipnid winpunununud E opkph wyu Jud wytt pugh vwhdw-
tunpuljutnipjup, et Jhdwplyny tnpuh pnduinulnipyudp wuy-
dwiun]npyws hpudulwb winpontpntut hpuduihpupwljwi wpljw-
nhljuwmu huwtgkgunid £ wdjuy tnpdh wytyhuh dbjtwpuiinipjutt n
Yhpwedwip, npp fpwponnud £ jud jupnn £ jpwpunty §nuptn uwuhb-
dwbwnpulwt hpuniup»: Qupqugubing hp Jipnhhoju hpwdujut
nhppopnomudibpp Uwhdwbwnpuljut nunwpuip quind b, np o-
pEtunpuiut pugp Jupnn £ Uwhdwbtwunpuljut punwuputh ptuunipe-
jut wpwpluw nuetw] dhuyt wyt phypnid, Epp opktunpnipyut Uke
wnlu skt wyn pugp (pugubint wy] hpwdwlwb tpwpjuhpubp, Jud o-
pEtunpnipyut vk hwdwywunwupiut hpwdwlw Epuwphuhpubph wn-
Juynipjut yupugqund dtwynpjus £ hujuuujut hpudulhpunw-
Juwb wpuljunhlw, jud tpp wnljw optuunpuljut pugp sh wywhnynid
wju jud wgyt hpwyniuph hpwgdwt htwpwynpnipniip: Funwlub
wpwlwnhljugh niuntdbwuppnipjut wpyniupttpny Uwhdwbwunpujut
nuuupuwilt wpdwbwgpnid k, np Ynupbn phypmd opktunpuljui
thnthnunipnitubph wpyniupnid hpuuwluwpquynpdwt  Eupunppug
pugh wnljuynipniup yuydwbwynpjuws sk opkuph tnpuh wunpnonip-
judp, wnju E hpuwduwlupquynpdwt hunwlnipjnit: Cung npnud, ydnw-
pEl nuunwpwit opkunpmput dhwinbuwly fhpwnnipmniut wywhn-

16 Sk'u Uwhdwbwnpului punwpubh 2010 p. thknpguph 5-h UH-864 npnonu:
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Yt bywwnwlny puunmpjut wnwpyu hwupgh Jepupkpu); wpnw-
hwjundt] £ dhwutwlwi b unnpunwu nuunwpwutbph Ynndhg wyunp-
wnunhp junwpdwb Bupwulw hpudulwt nhppnpnonid?”: Uwhdwbwr-
puwb nuunupuip juyugpt) kil dbY wy) npnonud, npnid wpdwbw-
qplk E np Opkuugpph 35-pn hnpjuwénid uwyunhy pduplynud Bu dh
ouipp hwunnwljub b hpujuwlwb hwiqudwupttp, npnug hwunmwngws
wnlumpjut htn withwdwwnbnth £ §ntyptin wtdh tjundwudp
pptwjut hbnwwiundwt hpwjubtwugnidp jud ppEkwljut gnpsh Juw-
nnyph swpnibwlnipiniup: 2008 pywluith wwnhih 4-h U1-747 npno-
dwl by winpununbwny opkph npnyph Yhpundwh bqpnuyphlt
Uwhdwbtwnppulut guunwpwipn hpupduwliwbt ghppnpnomid £ wpunw-
hwjint] wn wyl, np wyy Gqpoypp sh tpwtwlnud nunwluwt wljnbkpnd
opkuph ppnyph guijugws Jyuyuynsnid: Opkuph Yhpwenidp wbwp k
wtdh hwdwp wnwewgh hpuwjuwlwb htnbwtpubp: tw ywhwlnid E,
np opkuph ppnyph dbwlwb syyuyulnsnidp JEpotmjutt punuluh
wljnnud sh Eipunpnud, np wytt nhunnh tfundwdp sh Yhpundby, tph
b ipw hwdwp wpwewgnty E hpunjwljwi hknlwbpbp: Cun npnud” o-
pEtunpujut pugh ntwypnud npbk Ynuypbn Juyulnsnid punulut
wlunnd wuhpwdbton sk, npybtugh Uwhdwbwnpuijut gunwupuih
winpunupiu wju opktiunpujut pugh vwhwdwbwnpuljwinipjut
hwpght, pwlh np wy; Ytpy optunph Ynnuhg pniy inpws opktunpu-
Jwt pugkpp, npntp Jupnn bu pwpunt) jud fpwjuonnud B wudh hh-
dwtujub hpwyniupubpp b mquunnmipiniubpp, Uwhdwtwunpuljut nu-
wnwpwih Ynnuhg sku jupnn putidt] jud hwnpwhwpyt), dhsntn Uwh-
dwtunppuljut gunuput wyn wenidnyg dbwynpl) E nbwfut b htn-
lnnulut ypulunhjuw wpnwhwpntng Ynbypkn hppudulwh ghppn-
nnonidubn: Unyt gnpény Uwhdwbwunpuljut gunwupwip hwunnd
np Uwhdwbwngpnipjut JEjtwpuwtdwt Enwbwlnd puwnwpwubbpp
thnpdk) ki jpught] pphununujuwpuljwh opkiph pugp, pln npoud’
dhtynuunuwlub pphwlut Jupnyph tjundwdp punulut JEpwhn-
Ynnmipjut opowtwlutpnud, htsp Jyuymd k, np tpwbp pugniub; b
Juplnpl] Eb wbdbnudjubjhnipjut Jutjunpnohs towbwlnipiniup Uk-
nunpuiph, htnbwwybu twb Juwwiph hpwdwswihnipyut hwdwp:
Uwhdwtwppuljut quunwpuit wpdwbwgpnud , np quunwpubtbpp
unynpuljut opkupmd wdpwgpyuws npluk hhdp sk nikgl] Yhpwnkiny
uwhdwbwnpuijut widbnudubjhnpjut pphununujupuljut htn-
lwupubpp, pwtth np Opkughpptt hpkug tdwt (hwgnpnipjudp sh od-
nkp: Ujughum]  gnpswnnipughtt whdkpidjubjhnipmniip Uwhiwbw-
npnipjut nidny pphkuwlut wuwunwupmbtwwnynipiniup, htnbwpwp b
ppiunuunuyjupuljut gnpépipugp pugwpnn hwiquuwip k, ntunh

7 Sk'u 22 Uwhdwiungpulul qunwpuih 2010 p. ubynbdpkph 14-h UMN-914
npnonul:
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wyb whwp E hp Ynuljplnwugnidt uvinwbwp bwpubwnwe Opkuugpph 4b-
npupbkpbih hnpjwénid, npytugh hpwjwunt dwpdhuubpp ppugulun-
qujhtt hhupkp mubktwt fJhpwebnt wju pphwuljuwt puunwjupnipyub
opowtwjubpnid: Uwhdwtunpuljut puunwpwut hp puquuphy npn-
ontdibpmd winpunupdl] b opkuunpulwt pugh hhdtwhwpgtpht
(Uwutunpuybu UMN-864, UNN-914, UNN-922, UN-1020, ULN-
1056, UM1-1143): dbkpwhwuwnunting b qupquguking opkunpuljut
pugh Ykpwpbkpjwy hp ppufuljwl nhppnpnynudutpp Uwhdwbwgpa-
jwb nwnwpwup qgnunid k.

«Opkuungpuljut pugp Uwhdwbwnpuljuwb punnwpwuh putnipjut
wnwplu jupnn E gunbw wyt dudwbtuly, tpp wytt hpujuwluwpgquynnp-
Udwl phpmpynibb E, wy) ny pk hpuduunbns dwpdth, wfju) qhupnid’
opkunph Yudpp Aknlyuwh dbwint npuybu opkunpuiljub pug pilju-
Unn hpwjuywb upqunpnidhg,

gutugwé ptph opkuunpuljwt jupquynpnid sk, npp npybu o-
phuunpujut pug jupnn E Uwhdwbwunpuljut qunwpwh putinipjut
wnwplu nunbwy, wy] dhuyt wynuhuh hppudujupquynpnidubpp dEY-
bwpwbknt b jhpwntjnt Uhngngny,

opkunpujut pugp wyhwp k hwigkgpwsé 1hth hwjuuwlut hpw-
Juhhpwe wpwlunhwih, npp htwpundnp sk hwnpwhwpt] jud npp
thwuwnwgh sh hwnpwhwpyt] unynpuljut nuunwpwtutph Ynnuhg,

opkiunpujut pug wnlw £ wytt yupwquynid, tpp hpujuwljupgqu-
Ynpuwl jhwpdbpnipinit wywhnynn tmwpph puguljuynipyub jud wn
wnwpnh piph juintwuwpquu hbnbwipny pwpwpynd E opktunpn-
pku jupquynpduws hpwjwhwpuwpbpnipjnibtiph wdpnpoujut b phw-
jwunt hpwugnpénudp,

wjl nypnd, kpp hpumbph pugp wwpdwbwynpiws £ ppuju-
Jupquynpdwtt npnpuinid qndnn Ynulpn hwiiquidwupubph wntsnipe-
judp tnpduwnhy wwwndhpwth puguunipjudp, wyw tdwb pugh
hunpwhwpnidt opttiunhp dwpduh hpujuwunipjut oppwttaljubpnid b

Uwhdwbwnppuljutt nuunwpuip gopsh puinipjut pppwtwljuk-
nnud wunpunununid E opkuph wju jud wjt pugh vwhdwbwnpuljw-
unipjutp, tpt Ypdwplynn tnpdh pnjuinulnipyudp yuydwbwynp-
Jws hpujuljui winpnonipmiit hpwjwlhpurwlul wpwlpnhlu-
mud hwighgunud £ ndjuy unpdh wytiyhuh dEjuwpwinipjutt o Yh-
pundwip, npp ppwponnd £ jud jupnn b jpwpant §ntupin vwhdw-
tunpuljui hpwynip®: Cunhwbpugibing swpunplusp’ hwpl Lip
hwdwpnid gk, np ppuwjughnnmipjut Uk pughpp hwunpwhwpbn.
(Jtpugutynt) YEpp pyupldus tnuuwlutphg ju bu dbhp. wy &' hpw-
Yntuph unipuhnup Yhpunnudp:

«Unipuhnup» punp junhubpkihg pupgubwpup bywbwlnd k

18 Sk'u Uwhdwiwngpuljuh puinupuih 2019 p. ubupunbdpbph 4-h UH0-1476 npoud:
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«odwinuly», «yquhbutnuwjhy, «gqupwupnid ywhynn»: Ppuyniuph (pu
unputph) umipupnup Jhpwundwb wnwl unynpupwp hwuljugynid k
Unuyptkwn gnpsh nidsnudp hpuwniiph wy] hwpwlhg (uwhdwbwlhg)
&ninh pnjunulnipjudp b hdwuwnny dnn unpdh (anpdtph) jpugnighs
Yhpwrdwdp: Unjuyt, hpwjwgbnubpt wyn tqpnypht hwdwh yEpwg-
poud B wnwppbp htwuntbp, wyb £ w) hpugniiph nplt &nigmd hpw-
Juwb pugp ykpugubint hwdwp hpuwjuwlihpwe dwupduh Ynndhg dky
wy hwpwlhg hpuyniph &mnh tnpdh Yhpwend, p) hpwgniiph bnp-
Uh wytyhuh Yhpwonwd, Gpp npnpwlh tnpdbp jupquynpod Gu ng
dhuytt hpwyniuph wjt &ninh hwpwpbpnipniubpp, npnug nputp
wunjuinud ki, wy twb ninqujhnptt jupquynpnid Bt hwpuwljhg h-
npuyntuph &ninh hwpwpkpnipniuubpp, q) utnpdh unipuhnup hpwont-
uUp tnytt k, s np hwdwidwinipjutt jhpwenudp, p) nu opkiunpujut
pugh wuydwbbbpnid dhodninujhtt hwdwidwinipnit k, nph Jhpwn-
dwdp hpwyniuph kY &ninh unpdp thnpownpynud £ hppuydniiph bl wyp
&ninh shupqudnpjws hwpwpbpmpymbubph Jpu: Ukp Jupshpny
unpdtph unipuhnup Yhpwndwt b hwdwbdwinipyut tnyuwgnidp
dunynud E phlniql tpwtnyg, np opkuph Ywd hpwyniiph hwdwudw-
unipyutt Jhpundwt ghypnid wjt vwhdwbwthwlynid £ hpwyniuiph
unyu gninh (ubpdnquyht) tnpdbph Jud hpwyniuph tkpdninuht
ulqpnilipubiph Yhpwndwdp, htnbwpwp wyu nhypmd «antpuhnups kq-
nnyph Yhpwenidt wihpwdtown sk Uwtwgwtn np hpujuwgbnubph
nuuwluwi wyhwnmpniatbpnid dwnbwgnyg sh wpynud hwdwiudw-
unipjut Jhpundwt pugunwuybu ubpdniquyjht punypep: Fugh wyy, o-
pluunhpp owwn hwdwpu hpwyniuph unipuhnup Yhpwnnid twhiwnk-
unid k ny pt Uhwyt hpwyniuph pugh nhypnid, wy b hpuwdniuph tniyu
unputph gnynipiniup hpwyniuph wmwppbp gninbpnid shpluknt hw-
dwp: Pugh tpdwstubphg, pun F @nidwtngh, sh upbkih junuby twb h-
npuynituph Ukl &ninh tnpdbpp hpwynitph dkl wy) (uwhdwbwlhg) hw-
npupbkpnipniuubnh ypu hnjpwnpbint dwuht, pwtth np unipuhgup unp-
Ubpp gnpénud i widhpwljwunptt b hwpwlhg &ninh hwpwpkpnip-
nibuubpp jupquynpnud Eu wdhpwjutinpk:

Ujuyhuny, ywhkwp k wubk), np hpwynitph unipuhnup Yhpwnnidp
dhwutwjutugumd £ hpujuljut jupquynpnidp, npnghtinb jub-
hunud £ jupquynpldw wnwpuyny b dbwynpdwit dkpnnyny tdwb hw-
npupbkpnipiniuitpp jupquynpnn unpdbph Yplhunipmniup, wyt pugunw-
wtu sh vwhdwtwthwljynd ppuduljub pugtph hwnpwhwpnidny, pw-
tuh np Jupnn £ wnbnh nitktw] twb wjbu nhwpbpnud, Epp opkiunpnipyjut
Uk pughp shub: Ophtwly hpun]niliph popnp &ninkpnud ) pighwinip
kl «huygr, «Jumur, «pupnjuljutt Juwuh hwnnignid», «<caqupuuynpnipe-
miuubkph pupbjuhnd junwpnid» b wy) npoypubph pnwinulynipini-
ubkpp, ntunh npuip Jupnn kb nbkn qunil] hpwyniuph dhuy UEY (pu-
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nupwghwlwi) gninnud, b pnnp gninbkpnud nputp Yplubnt wihpw-
dhpunnipjnit sju: Ldwb ppnyputph unipuhnup Yhpwenidp Ypnud E
Upnnwljwt punyype: Ujl, np hpwynitph unipuhnup Jhpwenudp hpudnib-
ph mbkunipjut dky b hpujwlhpwe ypuunhjumnd hwdwpynud k h-
pujuwlwt pugkph hwnpwhwpdwb htpunipnytt htunhwnnin, hwu-
nwunynid E twb npu Jhpundwt jnipwhwnntl hwbqudwtputph, tw-
hunpujutph b wuydwbtbph weojumpjudp: Ppuyniupnid jupgqu-
YnpJuws b sjupquynpyusd hwpwpkpnipmniuubpt wytput dnwn wbwp
1hukl, np wywhnytt hwpwlhg &ninkph hpuwjuwlwt jupgquynpdwb
Ubpnnubph tlwimpymbp: Uy junupny unipupnup Yhpuenidp hw-
puynp L, Gpp pughwinip dbwykpydws hpujulwt jupgquynpdut
Ukpnnn sh hwwunid wyt tnpdh hpuwdujut jupquynpdw dkpnnh,
npp bwppwwnbudws | wy) £ninh, Eupwdninh, htunhunninh tdwb hw-
pupbpnipjut jupuquynpdwt hwdwnp:

Ujuyhuny, hpwyniiph tnpuh unipuhnup Yhpundwt hwdwp withpw-
dtown wpuwnpyuikpp hnlyuybph bo

w) Ynulptinn hwpgtp niskihu htwpwynp k ny dhwyt hwpwlhg h-
puyniupubph, wy twb pputg twdwb htunhnnmntbtph unipuhnpup
Yupqujnpnid, ophtwly pphnpkt hbnwyinkh wpupp junwpbm b
Juwu yuwndwntint yEpuptpju] ophtiwljut nidh vk dinws npunuljut
wljnp wqupuunhp E twb punupughwljwt gunwjupnipjub jupgny
gnps pulinng puunupwith hwdwp, npp Jupnn £ unull npnot) wyn Juwuh
surthp,

p) unipupup Yhpwenud prygjunptih B bpp opbipny sjupquignp-
Jws nhypnid hwpwljhg gninnud wnlju £ tdwb hwpwpbpnipnit bw-
Jnwwnbkunn tnpd, wyuhtipl Yhpuenodp junwpynd E nbypkn gnpsnd
unpuh Jud tnpdbph fudph hhdwt pu,

¢) hpuwyniuph hwdwwwunwupiwt gninkph hhdpnd pujuws Lu
punhwtnip uljgpniuptip b npnypukp,

1) hpwyniuph unpdtph unipuhnup fhpwenid htwpwynp £ dhuy
nfjuy unpUny twhpwnbuduws hwnluthsutph tnyunipjut b 1phy
tdwunipjut nhupnid™:

bpwyniuph unipuphnup Yhpwenwdp dhong b hwnpwhwpbint wyu
pugp, npnud juunwpnnquljut npnonudp juyugynud £ hpwyniuph dkYy
wy) §mnp ubnbh hpdwb Jpu: Uw opkuph tnyt whwnghwl k, uw-
Juy opkpp yhpwpkpnid k bl wy; hwpwlhg &ninht: Fw htwpuwynp
E, ophtiml, punupwghwjwt b pnwbklw hpwyniuph unpdtph dheli:
Zupwlhg ppwyniiuph &nintpnid unipuhnup Yhpwonidp poyjunp-
Ynud £ npnp wuydwbtbp wwhywubnt nhypnid: Unipuhnup Jhpwn-

19 Sk'u Q. S. Mhnpouywl, Augkp hpuniipnid b Zwjwunwith Zwipuynn pyub
opkunpnipjut dky (yuuwdwwnbuwlwi-hpujuiwb b ghnwgnpstwljut htwnwgn-
wnipnily), Bp., «Qujwb Gplwbgh», 2019, ke 251:
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dwt hwdwp, ophtiwl), muhpwdtown E pugwhwyint) sjupquynpynn hw-
pupbkpnipnibibpnd b pputg dhounpnuwynpdwt Enuwbwlubpnid wn-
Jw tdwunipniup:

Ujuy huny, wdthnthtyny ppwyniupnid pugknh jpugdwt b hunpuw-
hwpdwt hhdtwljwt Enwbwlubph dwuht Epnowpunpduén, tpkup,
nn 2Z2-h hpuwduwlut jupquynpdwt hwdwlupgnid wbwnghwh Yh-
punnill buygbu nupubeuinyws E jupjws hpunjntiph hunwly &ne-
nhg, b mthpwdtown k pingst) npu Yhpundwy hknbyjw) npduqubkpp.

w) hpuwyniuph wjt ninkph tyuundwdp, npunbn ghphounn £ up-
qunpuwt hpuniwyulub dkpnnp (Uuubu]npuygbu’ guinujupuljui
hpwniuph &ninkpp), b hpwyniupt hupuhtt juwnwpnd E hhdbwlw-
unud yuwpwnwwithy gnpswnnypubp (Eupunpmd £ ywunhd vwhdwi]ws
hpujwljwt jupqunpnipniutiph pwpundwt hwdwp), wthpudtown L
wupnngnipjudp pugwnk) pugkpp pugubint wjiyhuh dkpnyp, huywh-
uht k opkuph wiwnghwt (pphwljwt hpwyntup, Jupswlwb hpwyniip,
huipluyhts hpurgniip b wyt)

p) hpuwjuwpwbwjut yuunwupmbtunynipjut (wuwndh) dhengp
uwhdwtbihu whpniyjunpbih £ husybu hpwyniuph, wytybu k) opkuph
wlw)nghwjh oquunugnpédnidp,

q) opkuph wju &ninkpnid opkuph wbwinghwt Jwpnn b oquw-
qnpéil] Uhuyl phpuguliupgquyht inpdtph websmppudp (wyjuhlip’
upwip, npnup Jupquynpnud L, ophtiwl), vwhdwtijws hpwyniuputph
b wwpunwlwiunipnibtph hpwwtwugdwt jupgp), payg ny nipw-
Juwt (Ynnubph hpwyniuputpt nt yupunwlwinipniuttpp vwhdwbng):
Upu ptdugh Jbpwpbpuw; hwdwywnwuppwt gnignudubpp whwnp k
Unitinpuqpyku Ynpuynpdus wljnbtpnid, npnup Jupgquynpmid Eu hpw-
Juljwi hwpupkpnpyniitpp opkuph Uh pwupp &nintpmd Jupswljui,
pptwjut punwjupulul,

1) pphwlwt hpuwyniuph hwdwlwupgnid wbwnghwyh oquwugnp-
dnudp whwnp £ wdpnnonipjudp pugunih:

Udthnthbny, upnn Gup k), np hpwyniiph mbkunipjut b hpw-
Juhhpwe ypulnplugh Jepgtwljul tywwnwyp hpujniiph pugkpp
pugwhwjnbp, nputp jpugubip jud yEkpugubt k. Jkup wnwowplnid
Eup viw) hpwyniuph pugkph hwnppwhwupdwit hwdpunhwinip (hwdw-
wupthwl, hwnpwhwpdwt dutpt pungpynn, pnnp dukph Jpu nw-
pwéynn) htnlbywy punpnonudp. «bpuniuph pugkph hwnppwhwpdwi B-
nubwlutpp pny B mwhu hpudujut hwdwtdwiunipyub b hppudw-
Jwl wy) htwppubph gnpswnpludp dudwiwljunpuybu’ dhish tnp
unpUwwnhy-hpujujut wjnh pugnionudp (hpujuwunbnswgqnpénipnt-
up), Jupquujnply hpunjnibph inpdtpm] shupquiynpws hwuwpulju-
Jwt hwpwpbpnipnibuubpp»:
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APMEH ACATPSAH — Ilonamue 3anonnenusn, ycmpanenus npooenoe 6 npase
U cnocodwl ux npeodonenus. — B rporecce NpaBoBOro peryinpoBaHus 0OIIECTBEHHBIX
OTHOIIICHUY BCTPEYAIOTCS CITydaH, KOTJa ONpeeICHHbBIC 00IIECTBCHHBIC OTHOIICHUS HE
MOJIJIeXKAT 3aKOHOIATEIIBHOMY PETYJIMPOBAHUIO, YTO MOXKET OBITh 00YCIIOBJIICHO mMpobe-
JlaM¥ B 00JIacTH TIpaBa WIJIM MPABOBBIMH MTPOOEIIaMH.

B crarbe ObUIO yeIeHO BHUIMAaHHE HEOOXOAUMOCTH 00JIe€ TOYHOTO OINpEISICHHS
W WCIIOJI30BAHUS TEPMHHOB «YCTPAHCHHE», «IIPEOJOJICHHUEY», «BOCIOJIHEHHE» Mpoode-
JOB B TpaBe. B 4acTHOCTH, CleAyeT MOJIHOCTHIO HCKIIOYUTH BO3MOXKHOCTH OIIpe-
JENCHNSI TEPMUHOB «YCTPAaHEHHE pa3pbIBay, «BOCIIONHEHHE pa3pbiBa». [1o MHEHHIO
aBTOpa, B TEX CIy4asX, KOrJa peyb UICT HE O MOJHOM YCTPAHCHUU MPOOEIIOB, a HElo-
CPEJICTBEHHO O POJIU CYACOHO-IIPABOBOI CHCTEMBI B 3aIIOJHCHUU 3TUX MPOOETIOB, HEOO-
XOJMMO HCIIONIb30BaTh TEPMHUH «3alONHUTH Mpobernb. [log «BocmomHeHHeM mpobde-
JIOB» MTOHUMACTCSI TIPUHATHAE KOMIICTEHTHBIM TOCYJAPCTBCHHBIM OPTaHOM (CYIIOM) CIie-
UAFHOTO PEIICHHUS 10 CIIOPHBIM MPABOOTHONICHUSIM B YCJIOBHUSX BBISBICHUS Ipodena
B 3aKOHOJIATEIBCTBE WU TpaBe. [loHsITHE «yCTpaHEeHUE MPOOEIIOBY, MOAPa3yMeBaroIiee
WX TIOJTHOE yCTpaHEHHE B CHCTEME TpaBa M 3aKOHA, JOJDKHO OBITh MPU3HAHO Hamboiee
aJeKBATHBIM /IS (DYHKITHIA, BBITOJHAEMBIX KOMIIETCHTHBIMHU TIPABOTBOPUYESCKAMH Opra-
HaMH - 3aKOHOJATEIHHBIMH, MCIIONHUTEIBHBIME | T.1. Y CTpaHEHHE MPOOETIOB MPOU3-
BOJIUTCSI C TIOMOIIBIO 100aBOK, NOMOJHEHHE K IOTIOJHCHHIO SBISETCS MOJIHOMOYHEM
MIPaBOTBOPUYECKIX OPTAHOB U SIBISIETCS Pa3pabOTKOH HeIOCTAIOMIe HOPMEI IIpaBa.

Uro KacaeTcs TEpMHUHA IIPEOOJICHUE MPOOETIOBY», TO, Ha HAII B3IJISAL, OH UMEET
CBOKO O0JIACTh IPUMCHEHUS: 3TO JCSITEIBHOCTh KOMIIETCHTHBIX T'OCYIapCTBEHHBIX Op-
TaHOB (PETUCTPAIIMOHHBIX OPTaHOB, BEJOMCTBEHHBIX KOMHTETOB U T.II.), KOTOPBIC YacTo
B CBOCH NICATEIHLHOCTH BBIHYXKJCHBI PEIIATh BOMPOC O TOM, KaK JCHCTBOBAThH B CIy4ae
BBISIBIICHHSI TPOOEIIOB B TIPABOBOM PETYJIMPOBAHHH.

Takum 00pa3oM, COBOKYIIHOCTH BBINICYKA3aHHBIX TOHATHA - «YCTPAHECHUCY,
«BOCTIOJTHEHHUEY, «IIPEOJOJICHHE» IMPOOETOB B OAHO3HAYHOM IIPAaBOBOM COAEPKaHHH
IpaBa, a TakXKe UX KOHKPETH3alus MO3BOJAT 00JIee YEeTKO BBIBUTH XapakTep AesTelb-
HOCTH 3aKOHOAATENbHBIX U MIPABOOXPAHUTEIHHBIX OPTAaHOB B IPOLIECCE BOCIIOMHECHUS U
YCTpaHEHHS UX MPOOEIIOB B MPaBe.

KuaroueBbie ciioBa: I’lp06€./l 6 npaee, npasooOxXpaHumenvbHdsl ()eﬂme./leOCmb, 3dKOHO-
()ameﬂbcmeo, omcymemeue pecyiupoedarus, aHaiocud npaed, dhAjlocus 3AKOHA, npaeomeop-
yecmeo, Cy(), cosepuieHcmeosatue npaesa

ARMEN ASATRYAN - The Concept of Filling, Eliminating Gaps in Law and
Ways to Overcome Them. — In the process of legal regulation of public relations, there
are cases when certain public relations are not subject to legislative regulation, which
may be due to law or legal gaps.

The attention has been paid in the article on the need for a more precise definition
and use of the terms "elimination", "overcoming", "filling" gaps in the law. In
particular, the possibility of defining the terms "closing the gap", "filling the gap"
should be completely excluded. According to the author, in those cases when it is not
about the complete elimination of gaps, but directly about the role of the judicial and
legal system in filling these gaps, the term "fill in the blanks" should be used. "Filling in
the gaps" means the adoption by the competent state body (court) of a special decision
on disputed legal relations in the context of identifying a gap in the legislation or law.
The concept of "elimination of gaps", implying their complete elimination in the system
of right and law, should be recognized as the most adequate for the functions performed
by the competent law-making bodies - legislative, executive, etc. The gaps are
eliminated with the help of the additives; the supplement to the supplement is the
authority of law-making bodies and is the development of the missing rule of law.
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As for the term "bridging gaps", in our opinion, it has its own scope, it is the
activity of competent state bodies (registration authorities, departmental committees,
etc.), which often have to decide in their activities how to act in case of gaps in legal
regulation.

Thus, the combination of the above mentioned concepts of "elimination", "filling
in", "overcoming" gaps in the unambiguous legal content of the law, as well as their
concretization, will make it possible to more clearly identify the nature of the activities
of legislative and law enforcement agencies in the process of filling and eliminating
their gaps in law.

Key words: gap in law, law enforcement activity, legislation, non-regulation, analogy of
law, law enforcement, court, perfection of law
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PLUSUOCFLUUULNRE3UL NANEU brUdUUUL
OrruLUuULNRE3UL ZPULUN UL UULNPLRP AUNUNUSUL T
ZuUuuureusry YuNh84U0LL

Utraes LN2Ursvu

Ppudulub ophttwjutinipjut hwdpunhwunip uqpniiph hwdwlupgnid
hpwjwophtwlubinipyul jurnigdwsph pununphsibp ki byunwlyp, bipw-
bywwnwlubpt nt Eipugnpswnnypubpp, jpipuputynip tupwhwdwlupgh
ubpphtt mwppbpp (ulqpniupubtp, wwhwbeubp), Ykpohuukiphu hpugdwu Yuw-
miguljupgp (Gud tpwpjuppubpp): Ppwdulwb ophtwjwinipjut tyunulh
E hpuyniuph fEtuwgnpénudp hwuwpuwlwlwt hwpwpbpnipniiubph dwutiw-
Yhgutph Juppugénid: Ppujwophtiwmjutimipjut tyyuwnwljn £ hpwyniuph op-
1Equnhy hwnynipniuubph b wwhwbettph ynqhwnhyuwugnidp, npp Jepusynid
E hpujuwuwntng dwpdhbubphlt Gkpujugynn wwhwioh wnghwnhywugib
dhwytt hpwyniuph opjkljnnhy hwnljmpiniuubpp b pugniul) Jhuyb hppuduu
punyph inplwnh] winbp: Yput huduywnwuwb hpujwophiwljwinge-
jut gnpswnnypt £ yuydwbbp unbnst] hwuwpwjujuwt hwpwpkpnipmnii-
ubkph opjtjunnhy punypht, wquuinipjul, wppupnipjut b hndwihquh qunu-
thwpbbphtt hwdwywnwupwing opkunpmipjut dhunpdwt hwdwp: bpw-
Jwophttwljwunipjut hpugdwb tpuwouhputpp dhongutph, httwppubph wdpnn-
onipnil ki, npntp Ynsydwé b wmywhnybnt hpwjuwlwb punyp niitgnn tnp-
dwwnhy wljnbph pugnitnudp b gnpénnmipjut ke dwnukinig htwnn wiuhpw-
dtion niyptpnid b gnpdnmipjut juubkgnidp, wtduybp huynwpupnudp b
JbEpugnudp: bpujuonhtiwjwinipjut ulqpniupt £ ppudniuph ghipulwmnip-
miup, npu ppuniiph juqiuynpdut b hpuwjuwunbnswugnpénipjut oy k-
pnud Jhpwsynid L hpwdwunbnswgnpénipjut pnuinuljmipjuitt nt phpw-
guljupght ukpywyugynn wwhwbgubkph plynt judph:

Pwuunh punbkp - ppwjwlwl opplwlwinipnil, hunfwlwpg,  yunnwl,
ulgpnilip, kpuipfupp, ppwfniiph glpuluynipinil

bPpuniiph mbumpjut dky ophttwljwimipjut uljqpniipp tkppht
Junnigyusph wnnidny wnwtdtwind b puquuquiimipyudp: Unyu ht-
nuwuqnunipjut mkuwtlnihg twje hwpluynp b ukpluyugut) hpuduw-
Jwt ophtimjuinipjuts uyqpniiph ttppht junrnigyusph ybpupkpuy nk-
uwpwiiiph hhdtwljut Uninbgnidubpp, winpununtug Jepehtthu ukppht
pununnhsutinhtt b hhduwynpl) npu hwdwljupquyhtt huwykgujupgp:

Zudwljupquyhtt jupbkh E widuul) ophtwjwinipyut nkunipjut
wju mbkuwlbnubpp, npnugnid ophttmjuinipiniip nhnwpynd Eu np-
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whu hwdwlupquyhtt juquunpmu hpkt pinpny pununpunuppbpn:
bPhupyt, hwdwljupquyhtt kpnnh Yhpwenidt ophttwjwuntpjut hhu-
twpiunhpttpp hbnwgnubjhu tnp sk Ophtwljwinipjut bunipjut
hhdtwhwpgtpp htlnwgnunus nbuwpwbubph poinp dninbignidubiptt wd-
thnthbjhu upbjh Ernwputgwnt) bplynt ujqpniipuyghtt phppnpnonudubp.
wnwohll nhkuwpwilikp, npnip ophiwuinipymip hunny nhiwplmd
kb npuybu hudwlwpquiht juquudnpmu’ wpwidbwghting gpu Ukp-
hwdwljupquyhtt juubpp b pugunpuunuppbpp, kplpopn nbuwpwb-
ukp, npnug Uninbkgmudubptt ophtmjutinipyutt tjundwdp wytih yupq
ki, hull oppttmjuinipiniin hwwnnily sh nhunwpyynid npyybu hwdwlwpg:
Uwljuytt wju htnhtwljubpt ophttwwunipniutt b dtpen Jkpusmd ku
hwdwihp (hus-np wenidnyg bwb hwdwljupquyht) juquuynpdwi, puith
np ophtwluwinipjut hhdtwpunhpubpp tbpjuyugmd Gu hbnbyug
uukdwyny npu Empyoitp, podwimulnpniip, uygqpniipibkpp b kpuy-
uhpubpp: Upmyniipmd uinugynud £, np ophtiwljwinipynibp’ npubu h-
pujuljut bplinype, wy pununpuunwpptph wdpnnonipiniut k:

Ujuytu, ophtiwy, U. U. Cwpnipnyu ophttwjwunipiniip hwdwpnid
E hwdwihp punyph Gplnype, npp hwinku £ qujhu npybu pnutiqu-
Unipjul, wwhwbeubph, ulgpnitipubph, Gpwophpubph hwdwlgnipe-
i’ Uynyhuh dnintigniud npptigply b puquuphy wy) hinhtwlubp:

Ophtwluwbmpjut  Ukpphtt Juenigqusph  dkjuwpuidwl  Jkpp
plupdws wjwinuljul dninkgmudubphg pugh” hpujwpubulwi gpu-
Juinipjui Ukp Jut tul ny wjwinulwb, huptwnhy dninkgnidukp, n-
nnup otnynud L pupmijws upubdwitiphg b ophtiwjuinipjut ukppht
Jurnygp ukpjuyugiunid pninpnyphtt wy; juenmiguspuwjhtt pununpu-
wnwppbph dhongny: Uynuhuhtt k, ophtiwly, M. U. (fwphunyhsh Udninbkgni-
up, npp, pwbtwyhdbnyg ophttwjutinipjut junnigqusdpp uljqpniupubph b
wwhwbettipnh pununpunuppuyht unnpujupgnipudp thpjuyugung
htnhtwljutph, dwutwynpuybtu U. L. Upnpnyyph htwn?, wuhhdu L hw-
dwpnud ipuilg nkuwlbnp: Cunn fruphtnghsh” bpp ophtwljwint pynip
ghunwplymd £ npuytu hwuwpujujut hwpwpbpnipmniaubpnd hpw-
wtu Jhuuwgnpdyws bplinype, npu junniguspt hpuduljwt swthwith)-
ukpny hpwjuwswth hwuwpulujubt hwpwpbpnipniuttph b ppubg pw-
nunpuunwppbph juyh tqpubwlia B: Ophtwjuinipjut jurnigusph
tdwl hwuljugmpyniihg kjukny M. U. OQwphundhsh ophtiwljuinipyub

1Sk'u Teopus rocynapcrsa u npasa. [Tox pen. B.M. Kopeabckoro u B.JI. IlepeBanoBa.
M., Uznarensckas rpynna MTHOPA . M-HOPMA, 1997, Lo 435-456:

2 Cunn U. L. Upnoniyikiph’ ophiwubimpjul junnigyuspp punugws E unnpu-
Yupqujhtt punquypunwpptphg, npnughg ujqpnitiptpp JEpht dwhwpnuli B, huy
ophttwjwinipjwt wwhwgutpp uwnphl, Gphypoppulwit (nku AaesTmyanep M.H.
CHCTEeMHBIH NMOAX0J K HCIENOBAHUIO HEKOTOPBIX BOIPOCOB COLMAIUCTHIOCCKON 3aKOHHOCTH.
,» I'pynsl I'opbkoBckoit Beimei mkonst MBJI CCCP*, Bbin 6. I'opbkuii, 1976, ko 40-41):

3 Sk'u Paéunosny IL.M. [TpoGnemsbl TeOpUH 3aKOHHOCTU Pa3BUTOTO COLMANU3Ma. ,,Brias
mkona“, M3xb-o npu JIbBoBa, 1979, ko 64:
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huwdwljupgnid nmwppipnud £ opptiwjuiimipjutt wnwpluyuljuib, unip-
jEunuyght, hpujupwtwub jupniguspubpp:

Ophtwjunipjut jurnigquspp jnipwhwwnndly E wunkpugunud
twlh U. U. YUndwpnyp: ‘Lw ophliufuimpinitp punpnpnud £ npugbu hw-
vwpuljmpjui b yhnnippul wywhwie ninnjus mpupwismph’ w-
dkunip dhon b wplin hpuljubwgubint hpwdwlw unpdbpp’: Ophtw-
Juwinipjut punypt wpnwhwjnynd £ tpw hhdtwlwt qunuthwupub-
pod, dwubunpuybu’ ophtwlwimpyub  hwdpighwipnipmip b
dhwutnipiniup, optiiph ghpwlwynipniup, ophttwjutinipjutt hpulw-
twgdwt wtjuntuwthbhnipniup, ophttwjuinipju b tyuwwnwlwhwnp-
dupnipjut hwjunpdwt wupnyjunpbjhnipniup, ophttwljwunipjut b
oulnpugusnipjult wijuqtjh Juuyp® U. U. YUndwpnyp, pugh onh-
twjuinipjut hhdtwjuwt qunuthwpubphg, ophttwjuinipjut Ywg-
Unid wnwbdtmgunid £ twb Eptip gnpdwnnyyp. w) dnnnypph wyhnw-
Juwt judph Euuwgnpénudp Yyuupnid, hpwyniuph hpujwbwgdwi b o-
phtwlwunipjut juwp, p) tyunwjuwhwupdwp, wpynibwdtn tnpdbp
unbndtint hwdwp wuydwutbph unbknénudp, ophtwjwinipyut juwyh
hpujwuwntndwgnpénipjut htwn, q) hpwduljwt jupquynpdwi hpw-
Jwt 1htubknt wmywhnynidp, ophttwljwinipjut juwb ppuduljub fup-
quynpuwit junniguljupgh pnjnp pununpunwppbph htwn?’

Zknmwgqnuuinnubph Uniu junidpl opphtmjuinieynitip nhunwpynud |
npuytu hwdwlwpquht juquuynpnid: Ujuybuy, (F U. ndwpnyp b 4.
9. Swjjuhup, ophttwjwunipiniip hwdwptiny pupy hwdwlupqujht
hwuljugnipnil, npu mbkuwlwb dngbp thpuyugunud Eu ophttwlw-
unipjut uljgpniuputinh, ywhwugubkph b kpwohthpubph hwdwlgnipjut
Uhongny?: Uju uninkgnudp mwuppbpynid £ twpinppubphg dhuyu kY pw-
tnl, wyb £ ophwuinipmip phnwplpynd t opybu pupn hudw-
Jupg: Uhugws nhypkpmd, wuhiph hwdwljupgh Yurnigjuspughi
punipwgph hwupgnid, uidwt £ wjt mbuwpwutbph Uninkgdwp, nyptn o-
phtwlwunipniup skt nhnwplnud npybu hwdwljupg, vwjuyt Hpw
Junnygp ubpyujugunid Eu npubu ulqpnitpttiph wdpnnonipnit: (1.
U. Mndwonyp b 9. 9. Swpwthutt ophttwljwunipjut uljqpniup i hw-
dwpmd npu hpuuwlut punypnp, htusp tupungpniud £ hpwyniuph ply-
hwtnip ugpniipbpnh b optiunpnpbtt wdpugpdws hoppwbwljut (hw-
qnpnipjnitubph  wthwjwuwlwinipmnit®: Uwluwyt wju Udnunbkgnudp
qupqugnid sh unnwbmd, b wpyniupnid tpubg puplusd ophtiwljw-

4 Sk 'u inyl nkinp, by 64-67:

5 St'u Komapos C.A. OGias Teopust rocyaapceTsa i npasa. M., IOpaiir, 1997, ko 366:

6 Sk u inyyb kinp, ko 369:

7Sk’ u tnyyb nbinp, ke 371:

8 Sku Teopus rocynmapcta u npasa. [lox pen. P.A. Pomamosa. CII0., M3natensctBo P.
Acnanosa ,,}Opunanuecknii nentp Ilpecc™, 2005, ko 369:

9 Sk 'u inyylt nkinp, ke 406-407:
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unipjut uljgpniputinh, wwhwbeutnh, tpwopuhpubph swppnid pugw-
Juynud Eu pnit hpwwonhtwlnipjuup Jepwpkpnnubpp: Zknbwpwnp,
ophttwjwunipjut tpwtg hwjkgulupgp b jurnygt wykh owwn unp-
dwwnhduyht kb, put hpuwduwpwbwjuie

r. U. (kndwpnyp b 9. 9. Swpjutthut ophtwjutinipjut uljqpniip-
ubkpt o hwdwpnd npu hpwjuljwb punypp, thwutnipiniup, hwudpn-
hwipnipiniup, ophttwmjuinipjut b tywunwlwhwupdwpnipyut hw-
Junpdwt wipnyjunpb hnipniup: Pusybu nkutunud Gup, wyn puppnid
ninnuih b hunwl wdpugpus skt ppujwophttwjwunipyup yhpw-
plipnn ulqpniuputipp: by JEpwptpnid E oppttwjutinipjutt ywhwguk-
nht, wyw nputp punpnobihu wyju nbuwpwutbptt ninquih wymd b,
np ophttwutnipjnitp whwnp k nphunnwplt] npybu ppuduljuts Juppu-
q5h wwpwnhp pkdpd, nph hpdtwljwb gnpswenypp wynghunhy hpw-
Yniiph wwhwwunipnitt E: Ujuhuyn | tdwt dninkgdwt inpdwwnh-
Juwynghnhyhunnwljub ninnusnipiniup, husp hwunwwnynid £ bwb o-
phuwuinipyut yuwhwbeubph tipwhwdwlunpgh junnigusdpny, wjh
' opklph ghpuljuynipjnil, opkliph wnel pninph hw]uwuwpnipnil, h-
pujuluwt wlnbkph wipkn junwpnd b uwhwywinid pnjnph Ynnuhg,
hpujwhiwpnnidutph gid hEnbnqujut guypup b wy:

Ophtwlwunipiniup hwdwljunpg nphinwpynn nkuwpwiubphg kv, 9.
Jhwpnilp, npp, oppttwjuwtinipiniip hwdwptng hpwybku qnpénn hpw-
Uniuph hwdwlupg, ppuinid wpwtdtmgunid k tptp pununpuwnwnpp,
npnup b juqunud b ophttwjutnipjutt (hpuwjwophttwjutinipjut) pn-
Jutnulnipniup': Uynuhuh hwdwlwpgqujhtt Uninkgdwt hhdwt Jpw .
. Jhunpnilji opplluimpjul punqunpunuppbp £ hudwpnd” w) h-
pujwonhtiwjwunipniup, p) opkupubkph phy ppwlwbwgnudp (muppkp
Altpny) whknwljut hojuwtnipyut dwpdhutbph, nkquijut huptwlw-
puwjupdut b hmuwpujuljut juquuljtipynipmittiph yuwownntwnwnp
wbdwtg gnpénnmipinitiubpnid, q) ophttwjuwinipjut Wwonmuwunipjut
(quhywinipjul) b wywhnydwt wpynitwybn hwdwljupgp'

10 Sk"u iyl wlinp, ke 407-408:

11 Sk'u O6mas TeopHs roCyAapcTBa U Ipasa. AkajeMudeckuil Kypc B 3-x Tomax. 3. 2-e.
Ots. pen. M.H. Mapuenxko. Tom 3. M., UK]I 3epuano-M, 2001, ko 161:

12 bpuJuophtiwuwinipniup, punn L. 9. Thunpnilyh, tpwbwlnid , np gnpénr opklip-
ttipp ny hwdwipdtp Eu wpnuhwynnud hnbwywljut hpwyniupp, hpuguljub uljqpoiupubpp,
hwdwdwpguyhtt wpdbpubpp, wquun donnyprpujupuljutt hwuwpulnipyut b hpudu-
Jub whnmpjut qunuthwptbpp: npstwluinud hpujwophtiwjuiinipniin  wpwbhw-
Ynud £ vwhdwbwngpmipyu b wyp opkuputiph hwdwwywunwuppwinipniup dhowqquyh
hpwyniupht nt swhwhoubiphty, dwpnnt whownwpkjh b ptwfw hpwyniupubiph: bpw-
Uniuph wnpnipubph hwdwlwupgnud vwhdwbunpnipniit niith pupdpugnyn hpuygw-
pwtwljut nid: Ophtwjwinipjut yuownwywinipjut hwdwlupgp tkpuend | husybu
opkuputnh gnpénnnipjut Wjuwndwdp yhknwljwt Jipwhulinnmpui b huljnpnipjut
huwdwlwupgp, wbhybu k] wthwntbkph b juquulibpynpmpniuttph jandhg withwnw-
Yl wuwynywlnipjut hwdwlupgp (kv Obmas Teopus rocyrapcTsa i mpaa. AkaaeMu-
geckuil Kypc B 3-x Tomax. M3x. 2-e. OtB. pen. M.H. Mapuerko. Tom 3. Lo 161):
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U. R Lhuymunlhth dpuwé ophtwwinipjut hwdwluwupquyht
hwjkguljupgqu ophttwjwinipintup nhnnwpynud £ npybu hwdwljwupqu-
jht Eplinype b npuinud wpwudtwgunid £ jurpniguspuyhtt pununpu-
wnwpphp, puguhwynmu kpohtiubphu dhol wnju tkphwdwljupquyht
Juwbpt nt hnpuyuypdwtwynpyusnipniuubpp: Lpu dninkgnidu oph-
twlutnipjniup npybu hwdwlwpg tkpjujugunn wy huykgujupgtnph
htwn hwdbdwwnbihu wsph £ pujunid wdpnnowjuinipjudp b wnwyby
dwtipudwut £ tkpuyuginid ophwjuiinipjut junniguspujhtt pu-
nunpuunwppbpp: Uhudwdwbwy, U. £ Thyninlhth ophtiwjunip-
jmt hwjkguljupgp hwdwyuwunwuppwind £ hpujupwbuljut hpw-
Judnwénnnipjut wpnh wwhwbeubph b dkpdnid E unpdwnhyghunw-
juwi-ynghnhgyhunujut dnnbgnidubptt ophtwljwunipyut  hhdtw-
hunhpubpp dkjuwpwibihu: Uwluyt ophttwljuinipyut wyju hujkgw-
Yupgh hhoju hwnlnipmtp sh wdpnnowljwbugyt), sh putwplty
hwdwlwupqujhtt dninkgdwt opowtwljubpnid: Ujuyhuh tqpuljugnip-
jutt hwdwp hhup b «unghwjwljwt wppupnipjut qunuthwuph JEtuw-
gnpénidp» npubu opkunpnipjutt Wuhywtdwt b junwupdwt tuyw-
wnwl phnwpltp’®: Fugh wyn, Yipghtiu ophtmjutinipjut uljqpnip k
hwdwpnd dwpnnt b punupwugnt hpuyniupubiph Epupwynpjusdniye-
miup: Uju Epynt hwiqudwtpubpt wininquyhnpku hhdp Bt wmwphu
wunkny, np opkupubpp whwp k jhuku ppuwulwl, wpyniupnid oph-
twljwinipiniup dknp Ypkph twl hpujuljub pinyp: Uughund U, 2.
Lhyniunyhuh ophtwwunipjmtt huwjkguwupgp ptph L npnghbnb
Uhtsl yEpe skt hwdwnpyk) ophtiwjuinipiniuip npyytu hwdwlwpg Un-
nbgnudp b hpwuwlut ophttwjutnipjut qunuthwpp: Upnyniupnid
tw ophtwlwimpjub YEbnpniwluwl pununppuunuppp’ Gywnwlyp,
Ukjuwpwiunid t dhujt npyku pnnp wtdwtg Ynndhg gnpénn opkuuy-
poipjul juhun b wipkn wwhwwinid nt juwunwpnid:

Ophtwuwtnipiniup npybu hwdwlwpg £ phnnwpynud bwb 2. S
Untjuwlin: ‘Lpw dninbkgnidt ophttwjutinipjniip npytu hwdwlwupqu-

13 Sk 'u Teopus rocyapersa 1 npasa. oz pex. H.. Marysosa n A.B. Maibko. M., IOpucrs,
1999, to 515:

% r. S. Untjpwlbit ophtiwjunipiniip punpnonid E npujtiu hwuwpuulwi-pu-
nupuwlul Yyuiph nkdhd, hwmuwpuulwh hwpwpbpnipnitutph hpuduswihnipjui
Jugmpmnit hhuws hpwyniiph b unghwjwlwi wppupmpub ghphuwin pyub
Ypw, nptt wprnwhuwynynud E hwuwwpuwuljuit hwpwpbpnipniuttph pojnp dwubwlhg-
ukph Ynnuhg hpwyniiph tnpukph wiokn wuhywidwdp, oqunugnpsdwdp b Yhpwn-
Uwdp: Uju ptljuiudp ophwjwinipinitit nith gpubnpuwb, hpuuwbwugdwh Epbp dl.
wnwohlt npuku unghwjwlwb unipjtnubph gnpéniubnipjut uyqpniup, kpipnpy np-
whu hwuwpunipub whnwlwt nijudupdub dipng, bppnpn npybu hwuwpulnipe-
jub b whnnmpput wqwhwby &qphin hpugikim gnpénn opktunpnipynitp: Ophlwlw-
umpjub pnyuiinulnipniitt wpnwhwynnd tu ipw uqpniiputpp, npnup hpkug htp-
PRt wpurwhwynynud B hpwyniuph ponp unipjijnukpht thpluyugynn ywhwetkph
hwiwlupgnud: Ophtwwinipyut hpugdwh gpuuljwip gpu kpwohuhpltpb b (nk'u
Myxaes P.T. Teopus rocynapcTsa u npasa. M., W3ngatensctso ITIPUOP, 2001, Lo 434-440):
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jht juquunnpnud ghnwplng wy) ghppopnynudubphg wwppbpgnud &
wj putiny, np tw ophttwwunipjutt hwdwlwupgh Jurnigduspught
pununpuunwpp b hwdwpnid wjt gnpdwnnypubpp, npnip ophtiwlfjw-
unipniup junwupnid E hwuwpulnipjut dke, b npnup wpunnwhwjnnid
Et ophttwjwunipjub nipt n tpwtwlnipniup®: Lw ophttwljwunipyw-
tp Ykpugpmud t kpkp gnpswnnypltp

w) hpujuwlut jupquynpdut jupniguljupgh wpnnitwybnnige-
jutt wmywhnynid.

p) hwuwpwljuwlwi hwpwpbpnipjniuttph opjkljnnhy punypht, un-
ghujuljut wrwowunhdnipjut tyuwwnwlubpht, wquunnipjut, hnidw-
thquh b wppupnipjut qunutwptbpht hwdwywnwuppwing o-
pEtunpnipyut unbknddwt hwdwp yujdwbkph dAbwynpnid.

@) hpuwynitiptph b wquunipmbttph wbplkn hpwljwbugdut
wuydwbtbph unbndnid nputlg wuwownmwwinipniup Epuwphiwynpnn
ympulul, juquujtpyuiut b hpujwpuwbtwlwt dhongubph uwh-
dwtdwt Lmtwywunphny:

Ujuyhuny, (r. S. Unitjpwbt ophttwjwtnipjut gnpéwnnyputpp
ubkpjuyugunid £ wpwyby juy hhdpbph ypw, b wyn nbuwblniihg tpw
dwwnbwipws gnpswnnypubpp hwdwhnity Eu hpuwdulubt ophtiwmfjw-
unipjutt hwykgulwupghl, pwuh np hpwjuwb ophtwlwunipjut
uljqpniiph wpwghtt punwinphst ppufniiph b tpw ywhwbgtbph hpw-
Juwbwgnidt £ wnqhnhy hpwyniupnid: Uju wnbuwpwh pugpnnnidp
Jupkih £ hwdwpl] wy, np bw, pun knipjut Ynndtwlhg (hubng hpw-
Juljut ophttwjutnipjut qunuithwunpht, hp hwjtgulupgp sh wudu-
unud hpwwlwt ophttwjwunipinil, b wpyniipnid btw hpwdwljut o-
phuwuinipniip sh wpnhnd kplymt Euipuwhwdwlwupgbph” hpudwoph-
twlutnipju b ophtwjuwbinipyui:

0. 3. Ujulniutt ophtiwjwimipjut hp huykguljupgp sh ubplu-
juginid hwdwljwpquyht: Ujuhipt' hunwly sh dwwnbwbonid, np oph-
twutnipjniip hwdwlwupquyhtt juquuynpnud k, vwljuyb tpuw dnnk-
gnudt nith wpwybmpnibttp ophttwjwinipniup hwdwlwupquyht
juquuynpnid nhunnwplnn wy wbkuwpwbttph dnnbkgnidubph hwdk-
dwwn: Lw, hsybu b L. 9. Shnpniyp, punniund £ hpuduljwub ophtw-
Julnipjnih hwuugmpiniip: Cun bpu’ ophtwljwimipyubp phntpu-
qpujub E kplynt hwnwithsikph dhwubinipmit w) tkpphtt (Alwljui)’
npubu pnih ophiwlwbinipynil, p) wpunwpht (kuljwi) npuyybku hpudwo-
phiwuimipnit: Upymapmd O. $. Ujulymth ophtuluinipyub hw-
jEguunpgp yEpwsynid £ hpujuwpubwub-pnduinuljughtt hwjkgu-
Jupgh, b oppiwutinipjutt uljgqpniuputipp, wwhwebnt nt Epwojuhp-
ubtipp nhnwplynud 1 jupnigynid Et hpwjwophttmjunipjub b pnih
ophttwjwunipjut mwpuwbpwndwt hwdwwnbpuwnnid, husp hunwly sh

15 Sk'u Myxaes P.T. ipy. uphu., by 441:
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wpunwhwjnt] ophttwljuinipjutt wkunipjut hhdtwhwpgtiptt hdwu-
wnwynpws nplt hinhtwl: Ujuwhuny, hpwjwpwbwjut hpujwhwu-
Jugnipjut nhppliphg O. 3. Ujulnitih ophttwjwintipjut hwjkguljupgu
wnwbdtwtnmd £ hp hbnbinnuijwt hpuduwpubtwfut dninkgdwdp: Uw-
Juyt updnid Gup, np wju huykguljupgp wkwp k jpugyh huwdwljwpqu-
jhtt Uninkgdudp” ophiuluibinipyniip hudwptyng hwdwljwpg hpkb pin-
pnp pununpunwppbpng:

Udthnthbny ophtwjuiinipniip hwdwlwupg phnwpynn hwykgu-
Jwpgbph putiwpynidp’ Jupnn bip wubky, np wyy huybguljupgbpb wl-
huwyin wnwybnipinit niukt wjt dnnbgnidutph tjuwwndwdp, npnup o-
phtwlwunipiniip skt phnwpynid hwdwlupg: Uwlugu ophtimfjw-
unipniip npytu hwdwjupqujhtt juquuwynpnd phunwplnn hwykgu-
Jupgbpp npnpwljh JEpuljunnigdwt uphp niukt bplnt nupnmipjudp.
wowght hpwjupuwbwljul ppufuhwuljugnipjut nhpptphg, kpypnpn
hwdwlwupgbph mbkumput dbky dpwljyus hwdwljupgh punipwugph b
Yunmgwéph nhpptphg:

zudwjupglph wnkunipjut Uky hwdwlwpgh urnygp b gnpdwnnt-
puynpnidp punipugpbihu ogrnugnpénid ki hknlbjw) hwuljugnipniu-
Ubpp  pununpuwnwpp, bipwhwdwlupg, Junnigusp, Jugnipnt,
Juppwughsd, hmjuuwpulpnnipnil, qupgqugnid, ophttwswihnipniuttp
U wyb: Uyuughun hpuduljutt ophbwljwimipyniip npuybu hwdwljupg
ubipuyugubihu Hulbinuwght whnp Ehudwpt] hwdwlwpgbph wnbunipe-
jub Upwlwd hhdtwunpnypubpp b hwuljugnipmibtbpp npnpwlhwght-
1nY npuitp ophttwjwtnipjut hhdtwinhpubph hwdwwnbpunnid:

Ppujuljwi ophtwluwbnipiniip’ npubu hpudniiph b hpujuljub
Jupquynpdwt hwdwljupgh hwdpunhwinip juquuibpywuljub gnp-
dwnnipwjht uljgpniup, hwintu t quihu npyku hwdwlwupg: Uupnipw,
wykh punphwipugws hpwjuwlwt dknwhwdwljupgbpnid wy ju-
wnwpnd £ Euipwhwdwlupgh nbp: Uwjuyl, jhukng hwdwlupg, wyt
nituth hwdwlwpght punpny tkppht junpnigywsdp, npnid punn unnnpw-
Jupgnipjutt (npnowlhnpbt wuypdwbwlwt) Yupkh b wnwbdbwgut)
htnlyw) puqunpunuppbpp’ hpudulwb ophtwlwinipyul yunw-
Up, Eipwhwdwlupgbpp, Cuipwbywnwlubpp b hwdwywnwupwiw-
pup kipugnpsunnypibpp, wikh dh Hipwhwdwlupght pinpny tkp-
phtt junniguspuwjht pununpuwnwpnpbpp (uljqpniuputp, yuwhwbeubp)
b ppujuwljut ophttiwwinipjut (hpwjwophttwjwunipjut b ophtw-
Jwinipjut) tywwnwlubph, ulqpniupubtph, ywwhwbeutph hpwugdwi
Yurmgulwupgp (Yud tpwpfuhpubpp):

Ppujuljut ophtiwjutinipjut tyywwnwlp hwdwhnity E hpuyniuph
b hpwjuwlwt jupquynpdwt tyuwnwfubpht, plund E nputighg, npn-
ouwljhwgunid wjt: Uynuhuhtt yupkjh £ hwdwpl] hpuyniuph b npu wyw-
hwugttph YEtuwgnpénidp, hpujwtwgnidp hwuwpuljujut hwpwpk-
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nipiniutiinh dwubwljhgubph quppugénid: Uju punhwinip tyunwlji
bp hEppht wpnhymd £ Epyne Eipuigunwljubph (hudwgunwuiw-
twpwp  kipugnpswnnypltph), npodhbnl hpunjniiph’ npubu opykly-
Y knpyjut b hwuwpwluwlwt hwpwpbpnipniittiph dwutwhgutph
thwunwljut Juppugsh dhol qunynid £ wynghwnhy hpuynitpp jud o-
phunppgnitp: Uppyhuny puybe hdwunng ophlialwim pniip npuybu
hwdwljupg wpnhgws b bpym hnpjljuupuws ipuwhwdwljupgh’ hpw-
Jwophtiwjuwinmipjut b pnit (fud tkn hdwuwnny) ophtiwjwiinipjut:

Ppujuophtwfuwbnipjut npybu Eipwhwdwlupgh  tuywwnwulp
dvhuyt hpwniuph opkljinhy hwnlnipniuutinh nt wwhwbeubph wngh-
nhjugnidt k: Uy tyunulp Jepusynmd ' withpudbon wwhwieh'
mnqjus hpwjwunbns dupdhbubpht ynghnpdugl) dhugt hpw-
Yniuph optjnhy hwwnlmpjnitutpp, wwhwbeutpp, ulqpniuputpp b
punmiut] dhuyt ppwulwt punyph tnpdunhy wljnbkp: Uju Eupw-
tyunwhht hwlwyunwupwb hpuduophiwuinipjut Eupugnp-
Sdwnnypl | untnst) wuydwutp hwuwpuljulwt hwpwpbpnipniutk-
nh opitjinnhy punypht, unghwjuljwt wpwewnhunipjuip, wquunnipe-
jut, wpnupnipjub b hnidwihquh qunutwptbphtt hwdwyuwnwuuw-
unn wnqhwnhy hpwyniuph Jud opkunpmipjut dbwynpdwt hwdwp: b-
pujwophtwljwimpjuip npubku hpujwlwui ophtwlwbnpyub kipw-
hwdwlwpg, punpny Lu hp ulgpnitupubpp, wwhwbeubpp b, hhwplk, h-
npujuwophtiwjulinipjutt tywwnwlutph (bwb npuigny wuydwiwynp-
Jwé ulgpnitiputiph, wwhwetph) ppwljwbwugdut Junnigulupgp
Jwd wy Yipy wuws hpu]wophtiwwint pyut kpushuhpubpp:

Ophtwjuinipjut Eipuwttyuunuljn wppkt hpwyniiph hpufw-
twgdwt ninpunid hpwyniuph pninp unipjtlnubph Ynndhg qnpénn o-
pkupttipp b Bupwopkiunpuljutt inpdwwnhy wnbpp pupkuhnd b wb-
otin wwhwywik)t nt juwnwplt k: Uy byunwlp JEkpusynid £ whpw-
dton wwhwieh mnnywé hpwyniph popnp unipykljnubphtt wipknn-
pkt b juuninpbu YEuuwgnpstint gnpénn wynqhwnhy hpwynitph pnnp
tnputpp, upqunpugpbpp: Uyu kipubiyunwuljht hwdogunwupewb’
ophtwwinipjul gnpswrnyph ' wyywhnyb] wuydwibbp hpujuljwi
Jupquynpdwt junniguupgh hpwjwswth b wpynitwybn qnpén-
noipjul hwdwp: Pusybu b hpwjwophttwjwunipeniup, ophtiwljwinige-
miup bu npybu Gupwhwdwlwpg nituh hpkt hwwnny ulgpniupubpp,
wwhwbeubpp b kpwohihpubpp, npnup Ynsqusd Et wmywhnybknt wngh-
wnhy hpwynituph wwhwbettnh JEuuwgnpénidp:

Ujuughuny hpu]uljub ophiwljuin pjut hwdwhpu]wlub b hw-
Uptnhwbinip uqpniiph’ npuyyku hwdwlupgh wpweht Eupuhwdwlwp-

qp hpuJwophttwjuwunmpmutu k, hull Jtkpeohtthu Junpnigudpnid w-
nwudtwtinud ki npu uljqpniipubipp, npugny wuydwbwynpyws hpw-

Jwonhtwljuinipjut wwhweubpp b tpuppuhputpp:

27



Ppujwophtwfuinipinit hp bipwbyuinwlhl, wit ' hpu]nih-
ph opjjinhy hwnlnipniiutph nt wwhweubnh ynqhwnhyjwugnudp, hw-
dwyuinwuiubnpb’ nith hp uyqpniipibpp: Ppujwophtwlwin pjub
uljgpniiph pununpuunuppbtpt wjt hhdtwljuwt quyuthwputpp, Gpulb-
wnuwyht npnypubpt G, npnup npnpnid Eu ppujwophttwjuwtinipyjut pn-
Junulnipjniup's:

Ppujwophtiwjwinipjutt wwhwbeubpp punid Eu hpwjwonhtw-
Jwinipinithg, wjuhlipt' npubp punhwinip dhwlkpyduws hpujuljwi
jupqunpugpbp kb, npnug wwhwywinwdp, Jwwwpnudp Epbngpp
nupdunid Eu ophtiwua!”:

bPpujuwophtiwjwunipjut uljqpniupttiph b wwhwbeubph hwpwpk-
puljgnipjutt hwpgnid whwp £ hwdwdwjudl) 9. U. Ubwbwulih wyu Un-
nbgdwp, np hpuwjwophttwjwinipjwh jmpupwbsnip uljgpnip Yb-
pusymd E wwhwbgbph hwdwljgmpju: &how E, tw wyn hwiqudw-
pp hhdtwynpnud E ophtwjutinipyut, wyp ny pt hpuwjwophtiwjwunip-
jut huyigujupgh hwdwp, vwljuyt uljgpniuputiph b wuwhwgubph hw-
puwpbkpuljgnmipnitn punniubjh £ twb hpwduljuwt ophttwwinipjut
hudwp: Upmpughuny pughwbnig uiqpniipp Jepusynid E ynulptn hpw-
Juljul wwhwueubph, unputnh, hugp «pny) E wwjhu npnot) wyn ww-
hwloubph hunwly opowtimljp, hpwlwbwgut] nppuig utnpdwwnhy wd-
pugpnid b npnpwljhwgnid», npnup jpugnighs tpupjuhpubp Eu unkn-
dnid hpwwophtiwjwntpjutt hwdwp:

bPpujwophtiwjwinipjut wdktwpunhwiunip uyqpnip Yupkh k
hwdwpb] hpwynitiph gipwluwynipniup: Uy uljgpniuph Enipiniut wyh
E, np hwuwpwlulwt hwpwpbpnipniuitiph hwdpunhwinip jupqu-
Ynplwt yuydwbubpmd opkupubpp b wy) Eupwopkuunpuljut tnpdw-
nhy hpujuluwt winbpp whknp E hudwywnwupwib hpwuyniuph
qunuthwpht, opklijnp] toipjuip, <ppbph  ppuuwlub punyphis:
Ontuputipnid b wy tnpdwinhy wlnbpnid whwnp £ wdpugpdbt dwpnpu-
uhpwlwl, wppupugh hpwdulwt nsnmdubp mt Jupqunpugpbn:
Uhuwytt hwuwpwljujut hwpwpbpnipiniuubph opijnhy punypht, hhu-
twlwt hpwjwliuwt pnjwinulughtt ulqpnitpubphl, wquunnipub,
dwpnuuhpnipjut b wppupnipjut qunuthwpubphtt hwdwywnwupuw-
unn opktunpmipinitt £ wyywhnynmid hpudujut jupquynpldut huyw-
wnwljubpp: Ppuynitiph gipuwljwynipjut uljqpniupp «tnp wpppwphwlup-
gh & wpgh donnyppujupmpjut vwhdwbwnpuljut Yupgbph hhuph
‘Lpw wypnpuiipt hpwjwugpynipniut £ b unghwjuljub punup»s:

16 Ophtwlwunipjut wkunipjuip thpjwsd hpujupwbwlub gpujuiniput vk
wnlu kb vhuyt oppttmjutinipju uljqgpniiptitiph b wwhwbgubph punpnonidubpn: Ukpn-
nupubwlub nkumblmhg npubp ptgmbtih Ea twb hpudwophtwubnt pjut hundwp:

17 Sk u O6mas Teopus mpasa u rocyaapcrsa. [log pen. B.B. Jlazapesa. M., IOpucts, 2005,
]:2 314:

18 3oppkuH B. JI. BepxoBeHCTBO MpaBa M KOHCTUTYLMOHHOE MpaBocyiue.- B ku. Ham
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Ppufmibiph  ghpuljuympmip’ npuyhu  hpwjwophtwljwintpjui
ulqpnilp, hpwjwlwt jupquynpdwl wnweht kplynt” hpun]niliph Yug-
dwynpdwt b hpwjwunbndwgnpénipjut thnybpnid JEkpwsynid k kp-
ynt funidp wwhwietkph, npnlip tkpluyugynid k'

w) hpujwuwnbndwgnpsdnipjub pnduinulnipyuip,

p) hpwjwuwntné gnpéniubnipjut pupuguljupght b Auht:

Ujn wqwhwbeubph ks dwut wpph dnpnyppudupuljut hpudw-
Jut hwdwlupgbpnid vwhdwbwunpuljut jud opkuunpuljut wdpwg-
pnud B uwinwigh): Twubwynpuwbu, Zujwutnwbh ppnpn Zwbpuw k-
nnipjull vwhdwbwnpuljut qupqugdwt puipwgpnid Jhpunyty tu h-
puyniuph (dwpngnt hpwyniupubph) gipuljuwynipniutt wpunnwgning dh
owipp unpubp, npntp Jupbh £ hwdwplk] hpujwunbndwugnpénipyub
pnjuiunipjuip (bwb ppwdulihpundwip) tkpjuyugynn yuhwyg-
ubph hwdwljgnipnit.

1) Uwpnnt hpwyniupubiptt mbownwpth Eu b h $uk yunjuiund u
upwt (Uwpnnt hpuyniupubiph hwdptnhwinip hnswljwghp, hny. 1):

2) Uwpnnt wquunipjniup, ppujuhwdwuuwpnipiniip b wipdwbw-
wuwnynipniut hpujulwt jupquynpdut tyunwlt Eu (Uwupgnt h-
puyntuputinh hudpunhwunip hnswljughp, twpwpw):

3) Zujwunwh Zwbpuybnnipmniunid Jupnp pupdpugnyt wp-
dtip k: Uwipnnt wbownnwpkjh wpdutwywwnynipiniut hp hpuyniupubph
b wquunipniiubph wupwlunbih hhdpt Eu (22 Uwhdwbwnpnipnd,
hny. 3, 1-ht dwu):

4) Uwipnynt hpwyniupubph dwbwgnidp, ywhwwinidp, wuwwhn-
Ynudp, yuonwuwinipniup yhnnipjut yupunwlwiunipmniut b

5) Zwpuyhtt hpjuwtnipintip vwhdwbwthulyws E dwupgnt b punu-
pugnt hhdtwlub hpunjniipibpn] b wqunm pymbtpn] npugbu windh-
owljuinptt gnpénn hpuwdniup (22 Uwhdwbwungpnipnit, hny. 3, 3-pn dww):

6) Uwpnnt wpdwbwyunympniit wtjpwpnth b (22 Uwhdw-
twnpnipinil, hnn. 23):

7) Pnnpp hwjwuwp ki opkuph wneol (22 Uwhdwbwnpnipintl,
hnr. 28):

8) zZhutwjwt hpwyniuputipnh nt mquunipniiutph vwhdwbwthw-
Ynudubpp skt Yupnn ghpuquigl) 22 dhowqquyhtt yuydwbwgpbpny
nwhdwiws nwhdwbuthwlnudubpp (22 Uwhdwbwnpnipyniy, hnn,. 81,
2-pn dwu):

9) Zhdtwlwt hpwyniupubph b wquunipnibubph JEpupbpug
Uwhdwbwnpmipniunid wdpugpyus gpoypubpp dkjuwpwithu hwy-
yh t wotnud Zwjuunwih Zuipuybnmpput Judbpugpus dwpgn
hpunniiipitiph Jkpupbpyuy dhowqquyhtt yupdwiwgpph hhdwb Jpu

TPYOHBIH MyTh K mpaBy: Marepuans!l Gpuinoco)cko-npaBoBeIX YTeHHN mamsTH akagemuka B.C.
Hepcecsrna. Cocr. B.I'. I'padckuit. M., Hopma, 2006, c. 12.
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gnpdnn Uwpdhttbph ypwljnhljut (22 Uwhdwbwnpnipinil, hon. 81, 1-
ht dwu)?® b wypt:

bpuwyniuph ghpujumpjut wju wwhwieubpp Jupkh £ owpni-
twlby, vwuy pyupydusubpt £ pudupup Eo hwujwbwnte hudwp,
np gpuibp Ynsdws b wywhnybnt optpitiph b wy) tnpdwunhy wjnk-
ph huwdwyuunuwupwiimpnittt hpwyniupht, hwdwdwpnyuyhtt hpw-
Jujut pnduiinuljuyhtt uyqpniuputpht, dwpngnt hpwyniuputpht b, h-
hwplk, Uwhdwbwnpmpjubp npuybu bpuybnwuljui hpu]niiph wow-
ohtt wynqhnhy wypniph: GJupldus wwhwieutph dke ghpuljonnid tu
dwpnnt hpuyniupubpp, vwljuyu hbnbnnujut Uninkgdw nhypnid nu
unytu hpwyniuph ghpwluwynipjutt uljqpnitiph ppubnpnidu b Ujunbkn
Uhwipwiwly whunp Ehudwdwji]ky 9. U. Ukpubujwigh htw, pun npph’
«hpuyniupp b dwpnnt hpwynitpubpp ny pk mwpptp (hpkug Enipyudp,
gnpdwnnijpubpny b tpwbwlmpjudp) kundbutbp ki, npnup niuku h-
puphg wuwjp Jyutp, wy ulgpniipnptu dhbitinygt Yupgh b dhlitnyt
nhyh Eplnyputp G Uwpngne hpuwynibpubptt wdkt dh hpwyniuph
wihpwdtown, wownwnkih, wipuntuwithbh pununpuunwppt i, hpw-
Uniiph’ npuibu unghupuljwi Jupgqujnpdwlb pupuhunnmly Ath b wh-
wh Emipjut npnowlh (htug unipjjunwgh-dwpnuyht)) wnnidu Eu: b-
puyniiptt wpwg dwpgnt hpuniupubph tnyuybu wihtwpht E hig-
wbu b dwpnm hpunfnt ipkpt wnwbg hpunniiph” hpuyniiphg nnipus?:
Q. Q. Zupmpiniyuip b U. B Puqquyp bu ppwynitph ghipuljuynipjut
uljgpniiph pnjuwbnqulnipinittt Bo hwdwpnd dwpgnt pwljut b wb-
ownnwpkih hpwyniupubph nt wmquunmipnitubph gipujuynipniup b wb-
dhowljuti gnpdnnnipniup?:

Ppuwyniiph ghpuwlwynipjun uljgpniphg phunn b hpuwduwunbndw-
gnpénipjut pupwguljupghtt nt Auht ubpluyugynn wwhwgubpt wu-
nugpyusd tu 22 Uwhdwbwnpnipjudp, «Uinpdwwnhy hpujuljut wlntph
dwuhby 22 opklipny: dhpohtiu npuybu hpuduwunbnd wnkbhiugh jw-
untuttph wnpmip, jupquynpnud £ wjttyhuh hwpwpbpnipniuubp, his-
whuhp ki ppufuljwi wlinkph wkuwlukpp b vnnpunuumpntp, h-

19 Juwhdwbwnpulwb wyu b dh pwpp wy) gpnypukphg pluntd £, np uvwhdwbwnpnt-
pntul h uqpuik fwbwyynd £ hpwulwi: Nunh wjt opkupubph (Eghnhdmpjuu
htbwltnt E, hpuduliui b ny hpwdulwb opkuputph wwppbkpuljdwt hpuwdwpw-
twlwh hhdpp b pupdpugnyyt kpupuhpp (kv Jusumin P.3. O nerutuMuoCTH 3aK0H //
Teopust npaBa, HOBbIE HieH, BhIL. 4-uii, M., PAH, 1995, kg 20):

20 Hepcecsinn B.C. ®unocodus npasa. M., 1997, c. 376.

21 Sy Apytionsin I'.T'., Baraait M.b. Koncrutynuonnoe npaBo: DHUUKIONEANYECKUI
cioaps. M., Hopma, 2006, o 63: Cuwnn wyu hknhtwlukph hpwynibiph ghpuljuynipyub
uljgpniupp Eupwnpoud k, np dwpynt hpudnipubpp b wmqunmpniiibpp wybnmpmniip
Swhwynid E npubu pupdpugnyn wpdtp, dnnnynipnp b whnnipmiut hojuwinipnii
hpujuwtwugubtihu vwhdwbwthwlqus Eu wyn hpwyntiptitpny, npnup hwdwpynd Eu wt-
dhowjunpku gnpénn b npnonud B opkunghp, gnpswuinhp bt punuljut hpjuwinipni-
ubkph gqonpéniutmipjut pdwuwnp b pojwbnulnipiniip: Ppwyniiph  qhpujuynipjut
uljgpniiiph Ynynidp ny hppuduljut opkipibph punniidw b gnpénnnipiut pugunnidi k:
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pujuljut wntph twhwgstph twhwyuwnpuundwt upgp, hpujw-
Jwt wlwnbph twpwgstph thnpdwptinmipjut b whnwlwt gputgdut
hwpwpbpmipiniutpp, opktunpujut mEpthjuyh jutuntubpp b wye:
busytu ophttwjwunipniup, wyjtyku | hpuwjwophttwjutnipjniu
nikl hpklg bpwohuhplbpp: Cunn U. B, Thuynunljhth ophtiwubinipui
poinp pununpunwppbpp, ujuws tyyunwlhg dhtigh hpuduwpwbwlut
hhuptpp, s Juplnp hwdwlupquiht ghp Eo pungnud, vwjuy pw-
Jupup skt oppttwjwunipniup JEtuwgnpstint hwdwp: Optuputpt w-
pwig hpugdwb Jurnigulwupgh, ophttwjwinipnitt wpwbg bpu)-
hupputiph tdwt tu hnswjugpuyhtt jupqupunuh: Mipkdt ophtiwfw-
unipyut hwdwljupgp b mkuwfjwt Junnygt whywyjdwt whup k uk-
punkb wyn dhengubph, httmpputph b wuydwuubph wdpnnenipmiup,
hulj oppttwjwunipjut wdkt Uh nbunipjnitt whwnp E dowlh wyn hhd-
twpuinhpp?: pwbp pwn nhwyphpnud unyut kb Epyniuh hwdwp B, uvw-
Juyt hpwjwophttwwunipjut Epwopuhputpt ninnyus ki hpuwdulw
opkupttph b hpwywluw punyph wy tnpdwwnhy winbph pugniadwp
L npuig qnpénnmipjui Uk dnibkinil, hul] withpudbown nhwypkpnud
twl gnpénnnipjut Uk dintikinig hknn nputp wmtduybtp hwjnwpupk-
ni: Uy Lpwiguhputipp b hpwdwophtiwjuinipjutt ppugdwtt junnt-
guljupgbpp puquuqub ki wjuws punupughulwi hwuwpuln pjub
huykguljupghg dhtish hpwdwlwh ywhwnnipjub mbunipniut?® hp pojnp
hlunhinmghniw) htwpuynpnipmbtkpn], twubu]npuybu’ dnnnyp-
nuholuwtmpju ujqpniupp, whknwlwh holuwinipjut (kghnhunipnt-
up, hohiwtinipyniittiph mupupwndwt b hwjuuwpulpndwt uljqpni-
PR, qupéwinhp holuwtnipjut Gupwopktunpujutnipinitp, vwhdw-
tunpuljut yekpwhuljnnnipnitp, punhwinip puunuwlwt YEpwhuln-
nnipjniip, puunupuqujut gnpéniubnipiniup (npny Bpypukpnud), h-
pujuwunkns gnpénitbnipjut dbwjutugyus b hunwl hpwjuut
Yupquynpnudp, hpujujiwpin opktugpmipjut il wuwypwph dhowg-
qujhtt hwdpunhwinip b mwpwéwopowbwghtt hwdwlunpgbpp b wyb:
Uy hpwz}ubpbhnh hptug gnpénnnipjut njnpuiny fupnn Gu (hul) pln-
hwtnip, ophtiw] holuwtnipiniuutph pudwinudp jud vwhdwbwunpw-
i JEpwhulnnmpniip, b gmnuhl: Ophtwl pphwljwh punu]w-
poipjut Jhpupkpyu vwhdwbwunpujut inpdtpp b poit ppiujut qu-

22 St"u Teopust rocyapcrsa 1 npasa. Iox pex. HU. Marysosa i A.B. Mansko, ko 514:

% 22 Uwhdwbwnpnipjut hhdpnud pujws juplnpugny huykgulupgbphg Uk
hpuwuljut whnnipjut wkunipmniiut b Uwhdwbwungpoipju ke hpkug inpdwnhy
wdpwgpnid B unwgl) hpuniiph wkunipjut dbe dowlyws hpuduljut whnwljw-
tnuppul pnpnp kpkp hhutwlwi punqunphsitpp w) hndwhunwp-hpu]ulwi (Gupgne
b punupugnt phwljui hpwyniupubptt ni wquunipniiubpp, ppuitg fwbwsnida no
wupwnywinipniip). p) tnpdwwnhy-hpwulju (gnpénn hpwyniuph pninp dukpht tbip-
Juywugynn wuwhwbetbpp b npuig vwhdwhwnpuwi-hpuduljui punypp), ¢) htunh-
untnwihb-hpudulul’ hpluwbmpynibubph nupuigwndwb b thnjugnpénnnipyub hw-
Uwlupgp (nk'u Hepeecsinn B.C. ®unocodus npasa, M., 1997, ke 372-373):
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nwyupnipjut opkiugppmid wdpwqpus uljqpniupubipp Ynndunpnohy
b nijujup tpwbwlnipjnit niukt opktiunhp dwpduh hwdwp dwubtw-
Ynp nuunuwyjupulub tnpdbp unbnstihu: Ujg Epwguhpubph hwdw-
Jupgnid gjjuwynp nipwjunupt wtjuwh qunuljut hplowinipniut
E npybu hpunjuljwi ophtwljwimpjui b hpunjniiph qhpuljuymppub
uljgpniuph wwhwietbph Jhuuwgnpddw qluuynp tpughuwynp?t: Uju-
whuny hpwjwophtwljwinm pjui, wyuhtp hpunjulub wlnkph hpw-
Jujwinipjul wywhnydwt jurniguljupgbphg wdkiwguwynpb wb-
dwbg hpumuph £ quunwpuind pngnpupljint pnpnp nbuwlh hpw-
Juljwit wlnbkpp, withwnwlwitkpp huyguyhtt Jupnyph Jupgnd,
tnpdwnhyutpp hwnmly huyguyhtt Jupnyph Jupgnd, b opkupltph
vwhdwiwunpuljuim pjui unnignidp Uwhdwbugpuljub punwpuih
Uhongny: ‘

Ujuyhuny, hpwjwophttwjuwtnipjutt npytu hpuwjulwb ophtw-
Juwinipjut hwdpunhwinip uljgpniiph Jupnigyuéph pununphsutp
kb typunulibpp, Fipwhwdwlupgbpp, Eipubyunwlibpt e kipw-
gnpdwnnijputpp, wdtt vh tupwhwdwlupgh ubpphtt punugpunup-
ntpp (ulgpniupubp, yuwhwbgubkp) b npuig hpugdw junniguljupgp
(Gud Bpwphuhpltipp): Ppudulwb ophtwjutinipjut tywwnwlju £ hpu-
Yniuph Jhtuwgnpénidp hwuwpwluljut hwpwpbpnipniutitph dwu-
twlhgutph Juppugsénid: Ppujwophttmljuinipjut tyuwwnwlp dhwyh
hpwyniuph opkljnhy hwwnnipjniutibiph nt wwhwugtbph ynqhnhyw-
gnut k, npp Yhpusynud E withpudton wwhwigh ninnyus hpujuu-
wbns dwpdhtbbpht wnghupjwugut] dhwyi hpunjniuph  opykljnhy
hwwnlnipniuubpp b pugniul] dhwyt ppuduljuwt punyph tnpdwuwnhy
wlpnkp: Mpwb huduyunuupwt hpujwophtiwlwimpjub gnpsw-
pnypl £ wuydwitbp untnst] hwuwpwlulut hwpwptpnipniuutph
opitjnnhy punyphl, wquunipjul, wppupnipyubt b hnidwthquh qu-
nuthwputpht hwdwywunwuhiwbng opktugpnipyut Abwynpdwt hw-
dwp: Ppudwophttwjutinipjut hpwgdwt tpwptuhputpp dhongubph,
httwpputph b wuydwuttph wdpnnonipnit ki, npnup Ynsguwsd b wmuyw-
hndtnt hpuwJuwlwb punyph tnpdunhy wljnbph pugniundp b gopén-
nnipjul Ukp dinbitinig htnnn wthpwdbtown nhyptpnud twh nputg qnp-
dnnnipjutt juubkgnudp, npuig wtduybp hwjnwpupnudp b yEpugne-
Up: bpuwJwophttwjunipjut uygpniiptt £ hpwyniiph qghpuljuynipint-
up, npt ppwyniiph juquuynpdwt b ppujuwuntndugnpénipju thnt-
(ipnud Jepusdnud b kplynt umudp wqwhwighbph’ hpunfwuntndugnp-
dnipjuwt pnyutnuynipjutp tkpfuyugynn yuwhweubp, hpujuwuwnbnsd
gnpéniubnipjut pupugulupght b Abht tkpjuyugynn ywwhwuebn:

2 Uy nbuwlbnd £ gquonyubnid twb @. @, Zupnipmibyubp (nk'u Q. G Zupm-
pmiyub, Ppuyniiph ghpwljuynmipiul vwhiwbwnpuljui Epughihputpp, Gp., Ldwp,
2003, kg 54):
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CEPTEMA KOYAPSH — Cucmemnas cmpykmypa npago3akoHHOCHU KaK
Inemenma (yHOAMEeHMANbHOZ0 NPUHUUNA NPAGOBOI 3aKoHHOocmu. — B ctatbe Ha
OCHOBC aHAJIN3a CHCTEMbI (DyHJIaMEHTAJIBHOTO MPHUHIUIA [TPABOBOM 3aKOHHOCTU aBTOP
BBIJIBUTACT CTPYKTYPHBIC 3JICMEHTHI MPaBO3aKOHHOCTHU: LIENHU, MOICTH, MOA(YHKIIH,
MPUHITUIEI, TpeOOBaHUs, TapaHTuu. ECIiu 1eIbr0 MPaBOBOW 3aKOHHOCTH SIBJISICTCS pea-
NU3alys IpaBa B MOBEJACHUU YYACTHHKOB OOINECTBCHHBIX OTHOIICHUH, TO IENBIO Ipa-
BO3aKOHHOCTH - MO3UTHBALUsl OOBCKTHBHBIX CBONCTB M TPEeOOBaHWI MpaBa, KOTOpPas
npeBpaaeTcs B TpeboBaHUE K IPaBOTBOPYECKUM OpTaHaM: IPUHSATH TOJIHKO MMEIOIIHE
MIPaBOBBIE CBOICTBa HOpMAaTHBHBEIC akThl. COOTBETCTBEHHO (YHKIHEH MpaBO3aKOHHO-
CTH SBIISICTCSA CO3/IaHUE YCIOBUH ISl IPUHATHS 3aKOHOAATEIbCTBA, COOTBETCTBYIOIIETO
O0OBEKTHBHBIM CBOHCTBAM OOIIECTBEHHBIX OTHOIICHHM, HAESM CBOOOIBI, CIIPAaBEIIINBO-
CTH ¥ TyMaHn3Ma. ['apaHTuu mpaBo3aKOHHOCTH BKIIIOYAIOT B ce€0sI IPUEMBI U CITOCOOBI,
obecrieunBaroOIne MPUHATHE UMEIOIINX IPAaBOBOH XapaKTep HOPMATHUBHBIX aKTOB, U, B
clyyaec  HEOOXOIUMOCTH, TPHOCTAHOBIICHHE WX JCWCTBUM, OOBSABICHUE WX
HEJACUCTBYIOUIMMHU WM WX yOpa3aHeHue. [IpUHUIMIIOM NpPaBO3aKOHHOCTU SIBISIETCS
BEPXOBCHCTBO IpaBa, KOTOPOE Ha CTAAUAX IPABOOOPA30BAHUS U IMPABOTBOPUCCTBA
mpeBpam@aeTcss B TpeOOBaHUS, MPEIBSBIACMBIE K COJICPXKAHUIO U (popMme
MPaBOTBOPUYECTBA.

KiarwoueBblie ciioBa: npaeoeas 3AKOHHOCMb, cucmema, uyejib, NpuHyun, aparnmus,
6epX06EeHCMeE0 npaea

SERGEY KOCHARYAN - Systemic Structure of Legality as a Fundamental
Principle of Legal Legitimacy. — In the system of the universal principle of legal le-
gitimacy, the components of the structure of legality are: the goal, sub-goals and sub-
functions, the internal elements of each subsystem (principles, requirements), the im-
plementation structure (or guarantees) of the latters. The goal of legal legitimacy is the
implementation of law in the behavior of participants in public relations. The goal of
legality is the positivization of the objective properties and requirements of the law,
which turns into a demand presented to the self-creating bodies to posit only the objec-
tive properties of the law and adopt normative acts of a legal nature. Accordingly, the
function of legality is to create conditions for the formation of legislation corresponding
to the objective nature of social relations, the ideas of freedom, justice and humanism.
Guarantees of the implementation of legality are a set of measures, tricks, which are
designed to ensure the adoption of normative acts of a legal nature and, in necessary
cases, their suspension, their invalidation and elimination after they come into force.
The principle of legality is the supremacy of law, which in the stages of law formation
and law-making turns into two groups of requirements for the content and procedure of
law-making.

Key words: legal legitimacy, system, goal, requirement, principle, guarantee, rule of law
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NAVIGATING THE LEGAL LANDSCAPE: AN ANALYSIS OF NFTs
UNDER ARMENIAN LAW

TATEVIK DAVTYAN

"Nothing comes from nothing"- quoting the Greek philosopher Parmenides’ fa-
mous thought in an article at WIPO Magazine, Andy Ramos aptly notices that in this
digital age, new and unprecedented phenomena seem to come from “nothing” every two
or three years'. Those new developments can potentially revolutionize the world and
transform society, with significant implications for the law and legal doctrines estab-
lished in different jurisdictions worldwide. One such phenomenon is Non-Fungible
Tokens (“NFTs”) although were first introduced more than a decade ago, their popular-
ity has grown exponentially in 20217 with sales figures increasing from $94 million in
2020 to $25 billion in 2021 and to 24,7 billion in 2022. Among others, celebrities, crea-
tors, and athletes alike have invested in NFTs and are exploring how the technology can
be utilized to further commercialize their brand or work’. NFTs' use cases continue to
increase and expand from digital art and games to fashion, music, academia, tokeniza-
tion of real-world objects, patents, membership sales, loyalty programs, domain name
ownership, decentralized finance (DeFi), and metaverse items. Despite NFTs growing
popularity, most jurisdictions, e.g., the United States* and the EU°, are still in the proc-

' See Andy Ramos, “The metaverse, NFTs and IP rights: to regulate or not to regulate?”,
WIPO Magazme June 2022 [https://www.wipo.int/wipo_ magazme/en/2022/02/amcle 0002.html].

2 See, e. g., D. Chalmers, C. Fisch, R. Matthews, W. Quinn, and J. Recker, “Beyond the bubble:
Will NFTs and digital proof of ownership empower creative industry entrepreneurs?”’ Journal of Business
Venturing Insights 17 (2022), [ https:/doi.org/10.1016/j.jbvi.2022.¢00309]; K. Houser, and J. T. Holden,
“Navigating the Non-Fungible Token” (2022), [https:/papers.sstn.com/abstract=4055535]; Q. Wang, R.
Li, Q. Wang, and S. Chen, “Non-Fungible Token (NFT): Overview, Evaluation, Opportunities and
Challenges,” (2021), [ http:/arxiv.org/abs/2105.07447].

3 For various applications of NFTs and how they are reshaping the future of digital assets see,
e.g., Rehman, W.; e Zainab, H.; Imran, J.; Bawany, N.Z. NFTs: Applications and challenges. In
Proceedings of the 2021 22“ Internatlonal Arab Conference on Information Technology (ACIT),
Muscat, Oman, 2021; Shilina, Sasha. “4 comprehensive study on Non-Fungible Tokens (NFTs): Use
cases, ecosystem, beneﬁts & challenges.” (2022), 10.13140/RG.2.2.15324.67206; White Paper. Re-
port from INTA Non-Fungible Tokens (NFTs), April 2023.

* The legal status of NFTs under U.S. law is still up for determination, however, the U.S. gov-
ernment is taking steps to address cryptocurrency-related crime. The National Cryptocurrency En-
forcement Team was established to tackle the misuse of cryptocurrency and digital assets. Due to the
Infrastructure Investment and Jobs Act (IIJA) of 2021, the U.S. Internal Revenue and Treasury De-
partment were granted the power to establish tax reporting rules for cryptocurrency transactions. The
IIJA also includes NFTs in its definition of digital assets and subjects them to cost basis reporting
regulations, but there are still areas that require clarification, such as the impact of different organiza-
tional structures of NFT marketplaces on information reporting rules. The Treasury Department would
also beggin directing existing anti-money-laundering controls toward virtual currency.

The Markets in Crypto-Assets Regulation (MiCA) is expected to enter into force in 2024.
It aims to provide a consistent international approach to assets that are a digital representation of
value or rights which may be transferred and stored electronically using a distributed ledger or
similar technology. Under the current draft of the MiCA, NFT issuers will fall out of the scope of
the licensing obligation and will most likely be exempt from the requirement to draft, notify and
publish a crypto asset white paper in an Initial Coin Offering, as this will not apply to NFTs.
However, they will still need to comply with standard business conduct and governance require-
ments and be legal entity established within or outside the EU.
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ess of developing regulatory frameworks for NFTs.

Key words: Non-Fungible Tokens, NFTs, Digital assets, Blockchain, Smart contracts, To-
kenization, Ownership, Intellectual Property

Introduction

There are no specific laws or regulations governing the use, ownership,
and circulation of NFTs in Armenia. There have been attempts to regulate some
aspects of digital assets. In 2018, a draft law titled "Law on Development of
Digital Technologies"® was developed to regulate relations related to cryptocur-
rency mining in Armenia. The draft has not entered into law. In 2019, another
draft law titled "Law on Digital Financial Assets"” was developed to regulate
the mining, circulation, and storage of crypto assets. The draft law provided
definitions for mining, cryptocurrency, and blockchain. Additionally, any digi-
tal financial asset or cryptocurrency created as a result of mining was defined as
"property." The draft outlined the scope of persons who are authorized to en-
gage in transactions of digital financial assets and the conditions under which
persons may be required to bear tax obligations. It also proposed conditions for
identifying relevant persons under the "Law on Combating Money Laundering
and Terrorist Financing”. The draft law has not entered into law.

Currently, Armenia does not have a developed NFT market, nor are there any
major companies operating in the NFT space. However, given the global impact of
NFTs on various industries and individuals, this article seeks to contribute to the
ongoing global conversation about this technology. The free nature of NFT mar-
ketplaces increases the risk of bad actors using NFTs for illegal purposes such as
money laundering or financing terrorism. Effective regulation of NFTs is therefore
necessary for Armenia and other jurisdictions. Finally, Armenia has a rich cultural
heritage, including ancient art and artifacts that have been preserved for centuries.
The use of NFTs could provide new opportunities for preserving and sharing this
cultural heritage in digital form. The legal regulation of NFT issuance and circula-
tion is a complex issue that involves various branches of law, including financial
and banking law, investment and information law, and civil law. The aim of this
article is not to delve into the intricacies of all these laws but to demonstrate the
feasibility of utilizing NFTs in Armenia despite the lack of specific legal regula-
tions based on the existing legal frameworks, particularly in the realm of private
law. This includes laws governing the sale of goods and transfer of property, con-
tract law, and intellectual property law. As Professor Danielle D’Onfro has ob-
served in her work on bailments and cloud storage: “The law of technology with-
out background principles of private law is the law of suckers™.

In this article, we provide an analysis of the concept of tokenization as it
relates to NFTs and its implications for ownership and property rights (I). We

6 See Draft law on "Development of Digital Technologies”, 1-253-05.02.2018-34-011/0,
[http://www.parliament.am/drafts.php?sel=showdraft&DraftiID=9504&Reading=0&fbclid=IwAR
070k _aO0yB1EN;T41j£2tZfXSKCsf5SBerHUq2OwH ThtarK3sPvTPA9sbQQ].

7 See Draft law on "Digital Financial Assets", M-224-12.07.2019-$4-011/0,
[http://www.parliament.am/drafts.php?sel=showdraft&DraftiID=10671&Reading=0.].

¥ See Danielle D’Onfro, The New Bailments, 97 Wash. L. Rev. 97 (2022)
[https://digitalcommons.law.uw.edu/wlr/vol97/iss1/6].
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further examine the legal nature of NFTs to ascertain their position among the
objects of civil rights under the Civil Code of Armenia (II). We also explore
intellectual property law to determine if owning an NFT representing an object
of the intellectual property confers any intellectual property rights to the NFT
owner. Additionally, we discuss the transfer of IP rights concerning NFTs and
how smart contracts can be utilized (III) and we provide a conclusion (IV).

I. Concept of Tokenization, Ownership and Property Rights

To understand NFTs, it's important to first grasp the legal concept of to-
kenization and tokens’ as well as the distinction between fungible and non-
fungible assets. Fungible assets are interchangeable and can be replaced by an-
other identical item, like a 1 Euro coin that cannot be distinguished from any
other coin. Commodities like silver, gold, oil, grain, and money are usually
fungible and can be easily divided into smaller fractions. Non-fungible assets,
on the other hand, are unique and cannot be replaced by any other item, such as
a custom-made silver necklace, a golden statuette, or a painting. They are indi-
visible and cannot be divided into fractions in the physical world. As an exam-
ple, the Mona Lisa painting has many copies, but only one original and authen-
tic version. The original has unique properties that make it one-of-a-kind. Simi-
larly, fiat money has an exchangeable value, where one can exchange a Euro for
a Dollar, but a banknote with a unique sequence of digits or a palindrome serial
number becomes rare and valuable. “Nonfungible” in NFT means that each
token is not exchangeable with another token, making each token a unique en-
tity that represents a single specific object'’. Different token standards - the
“ERC20” for fungible and “ERC-721” for non-fungible assets - are used for
tokenization in the Ethereum infrastructure.

In the legal context, the tokenization of real-world assets is not a new
concept and has a long history. Various documents such as negotiable instru-
ments, bills of lading, deeds of title, and security certificates have functioned
as tokens that represent specific assets and the rights and interests associated
with them. Historically, the emergence of tokenization has brought about in-
creased safety, security, and convenience in transferring asset ownership. In
each instance above, the token serves as proof of ownership for the underlying
asset, and the transfer of the token results in the transfer of ownership, along
with all its accompanying rights and obligations. Hence, the idea behind to-
kenization in the legal context is that a single thing can be configured to actu-
ally represent rights, such as property rights, in something else. As a result,
historically the law has evolved to respond to these new asset forms, provid-
ing a conceptual framework for determining the parties' rights and obligations
while also incorporating long-established customs of the trade. Therefore,

? See Moringiello, Juliet M. and Odinet, Christopher K., The Property Law of Tokens (No-
vember 1, 2021), 74 Florida Law Review 607 (2022), U Iowa Legal Studies Research Paper No. 2021-
44, Widener Law Commonwealth Research Paper, SSRN: [https:/ssrn.com/abstract=3928901];
Heines, R., C. Dick, C. Pohle and R. Jung (2021): "The Tokenization of Everything: Towards a
Framework for Understanding the Potentials of Tokenized Assets" (2021), PACIS 2021 Proceedings,
40. [ht%s://aisel.aisnet.org/pacisZOZ 1/40].

See B. Baker, A. Pizzo, and Y. Su, “Non-Fungible Tokens: A Research Primer and Im-
plications for Sport Management,” Sports Innovation Journal 3, 1-15 (2022),
[https://www.researchgate.net/publication/357900561 NFTs_Applications_and_Challenges].
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tokenization has been successful because was supported by a well-established
legal framework. For example, the bill of lading represents the title to the
goods because it is recognized by the law''.

With the advent of blockchain technology, the “contemporary” tokenization
of assets has gained widespread recognition as one of the most significant appli-
cations of this technology. Tokenization has been defined as the process of
transforming a physical or virtual asset into a digital representation (a token)
that can be traded'”. The enthusiasts proclaim that NFTs are the future of digital
property, and tokenization of assets has the potential to disrupt how digital (and
in the future, the real world) assets are acquired, owned, and transferred". To-
kenization represents a form of digitalization of value and, just like the Internet-
enabled free and fast circulation of digitized information, the blockchain is al-
lowing the “almost free” and borderless flow of digitized value”'*. Tokens are
defined as programmable digital units of value that get registered on a digital
ledger'”. Tokens are a type of computer code that serves as a digital representa-
tion (of something) on the blockchain'®. Different types of tokens can represent
a broad range of assets, from commodities and loyalty points to shares, coins,
and other things.

NFTs can take on various forms, but the most common type is defined as a
metadata file that contains encoded information about the digital version of the
work being tokenized. The less common form involves uploading the entire
work onto the blockchain, which can be costly. The most widely used NFT type
is a piece of code that's recorded on the blockchain. This code comprises vari-
ous pieces of information — mandatory or optional - as specified in the ERC-721
standard for NFTs. The token ID is the first essential element of an NFT, which
is a unique number that's generated when the token is created. The second ele-
ment is the contract address, a blockchain address that's accessible worldwide
using a blockchain scanner. The combination of these two elements makes the
token one-of-a-kind, and there's only one token globally with that specific token
ID and contract address. Essentially, an NFT consists of these two numbers.
However, the contract may also include other crucial elements, such as the crea-
tor's wallet address, which helps identify the NFT's originator. Most NFTs also
include a link to the original work's location since the NFT isn't the work itself,
but a distinct digital signature that's connected in some way to the original
work. Thus, almost anything can be tokenized with NFT, since it is only a re-
cord in a distributed register. The foregoing is illustrated in the image below.

' See Moringiello, Juliet M. and Odinet, Christopher K., supra note 9, at 624.

12 gee, e.g., B. Baker, A. Pizzo, and Y. Su, supra note 11, at 3.

'3 See Moringiello, Juliet M. and Odinet, Christopher K, supra note 9, at 612.

'Y See Ahmad, Xiaodi, and Jayaraman, “Understanding Non-Fungible Tokens (NFTs):
Overview, Opportunities, and Challenges”, The 49th Annual Northeast Business & Economics
Association Conference, New Hampshire, 2022; at 1.

15 See Andres Guadamuz, “Non-fungible tokens (NFTs) and copyright” WIPO Magazine,
December 2021, [https://www.wipo.int/wipo_magazine/en/2021/04/article_0007.html].

16 See Ahmad, Xiaodi, and Jayaraman, /d. at 1.
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Item Metadata
Contract Address

OxBc5aCF6dBD24c66e6FD44d4A4C3d7a2
D955AA ad2

Token ID
B86193240282618763854367501
E08353605316760331651808345700
08460832676283 7402898

Token Name

The Clearest Light is the Most Blinding
QOriginal Image
https://dlicem3wxxz9zd. cloudfront.net/é
13b9208d-19ad-41b1-8bfale0016820739c/
0000000000000000/861932402
8261887638543675016083536053

16760332165180834570008460832676
2837402898/TTEM_PREVIEW1.jpg

NFT Metadata

Token Metadata

i

“symbol”: “Mintable Gasless store”, "image”:
“https//d1czm3wxxz9zd . cloudfontnet/ 613b908d
0000000000/861932402826187638543675501608353605
31676033165

“royalty_amount”:true,

“address™:
“0xBc5aCF6dBD24c66e6FD44d4A4C37a2D955AAad2",
“tokened”
“86193240282618763854367501608353605316760331
“resellable™ true, "original creator™
“OxBe8Fa52a0A2BAFESS07186A817813eDC
"edition_number”:1,

A beautiful bovine in the summer sun “auctionLength®:
43200, “title”; “The Clearest Light is the Most Blinding”,
“urlT:
“htrps:/fmetadata.mintable.app/mintable_gasless/86193
240

“file_key™:™,
“apilRL": “mintable_gasless/",

“name”: “The Clearest Light is the Most Blinding”,

— “auctionType™: “Auction”,
Original Creataor “category”: "Art”,
“edition_total™ 1, “gasless™ true
OxBe8Fa52a0A2BAFE9S07186AE17813eD Cl14 3
54E004

The Property Law of Tokens (Movember 1

UL gal 5 h P ri

NFTs can be created as a digital copy of (i) an object of the material world
(e.g., pictures, buildings, etc.) and (ii) an intangible object (musical, audiovis-
ual, literary works, etc.). The creation of such an NFT leads to a bifurcation of
the object: both the “original” and its digital counterpart are in circulation. NFT
can also be created as an independent intangible object. Such NFTs do not du-
plicate another intangible object but contain it within themselves (e.g., fine art).
Thus, the main object is already inside the token, and they are a single entity'’.
There are two methods for storing digital assets associated with NFTs: on-chain
and off-chain storage. On-chain storage involves hashing and embedding the
digital asset within the token. Off-chain storage involves storing the digital asset
on a server and linking the token to it through a URL. In this scenario, the token
only serves as a record of the purchase terms and the URL for the digital asset'®.

NFTs derive their value from their unique characteristics, which include
immutability, exclusivity, and traceability. These attributes are made possible
by blockchain technology, which is a decentralized database that is not con-
trolled by any single entity and allows anyone to add a new entry to the ledger.
Based on its protocol, anyone can make a transactional entry on it. Each new
transaction is added to a block, which is then created through the process of
mining or minting. Once a transaction is completed, the block is closed and
added to the chain of previous blocks. This linking process ensures the security

17 See Sitnik A. A. “NFT as an object of legal regulation” // Actual problems of Russian law. -
2022.-V.17.-No. 12. P. 84-93. - DOI: 10.17803/1994-1471.2022.145.12.084-093. [CuTHHK A. A.
NFT kak 00beKT IPaBOBOTO PEryIIHpoBaHys // AKTyanbHbIe IpoOieMbl poccriickoro npasa. 2022. T.
17. Ne 12. C. 84-93. DOI: 10.17803/1994-1471.2022.145.12.084-093], at 88-89.

'8 See Ziwei Wang, Jiashi Gao, Xuetao Wei, “Do NFTs' Owners Really Possess their As-
sets? A First Look at the NFT-to-Asset Connection Fragility”, December 2022, DOI:
10.48550/arXiv.2212.11181.

38



and integrity of the blockchain by creating an unalterable and permanent record
of all transactions on the network.

NFTs are essentially entries in a distributed ledger (blockchain), with each
entry containing unique data that cannot be faked or copied. This record can be
transferred to another user on the same blockchain, with the former owner los-
ing the token after its transfer. This feature of NFTs gives them a physical ob-
ject-like quality, as transferring them is like passing on a physical object. Fur-
thermore, unlike regular electronic files, original files in NFT form are always
distinguishable from their copies, as the blockchain stores records of the crea-
tion, ownership, and transfer of the token. Blockchain technology also guaran-
tees that a particular token belongs to only one owner. This feature makes NFTs
more valuable and appealing to artists, who can now sell their digital works
instead of distributing them for free'’. Hence, NFTs have gained popularity as a
means of buying and selling digital assets, particularly digital art. NFT-enabled
marketplaces for digital art have opened new opportunities for artists, allowing
them to tokenize their digital artwork and sell it to collectors who can sell it to
other buyers as the value appreciates. However, NFTs are not limited to digital
assets and can be used for physical assets as well*.

As the “NFTs” phenomenon is still in its early stages, there has been lim-
ited research conducted on how users perceive and derive value from NFTs,
which is especially important given the legal complexities surrounding the
property rights and ownership structures of NFTs and the underlying assets they
represent. Although NFT enthusiasts declare that NFTs are the future of digital
property, and tokenization of assets has the potential to disrupt how digital as-
sets are acquired, owned, and transferred®', there is currently a lack of support
for this idea within property law principles. Therefore, it is valuable to explore
the tokenization phenomenon and the legal perspective provided by professors
Moringiello J. and Odinet K. regarding its implications on property rights>.
This involves understanding what it means to tokenize something under the law,
including how tokens are linked to their underlying assets (if at all), and deter-
mining whether an NFT qualifies as a "token".

As mentioned, the concept of NFT tokenization involves creating a digital
representation of a tangible or intangible asset as an entry in a blockchain
ledger. This process is known as minting, and the resulting digital entry is re-
ferred to as a token. The token is then typically sold to interested buyers, often
through an online auction facilitated by the same platform that performed the
minting service®.**Payment for the token is typically made using a cryptocur-

1 See Brisov, Yu. V., Pobedkin, A. A. (2022). “Legal regime of NFT (non-fungible token)
in Russia: how to work in the absence of special legislative regulation?” Digital Law, 3(1), 44—
66, at 51 [https://doi.org/10.38044/2686-9136-2022-3-1-44-66]. [bpucos, 0. B., [lodenkun, A.
A. (2022). IIpaBogoit pexxum NFT (non-fungible token) B Poccun: kak paborath B OTCyTCTBHE
CHELMAIBHOTO 3aKOHOAATENLHOTO perymupoBanust? Ludposoe npaso, 3(1), 44-66.

20 See Shilina, Sasha, supra note 3.
2l See Amar Gupta, “NFT as Property: A Legal Analysis”, Legal Era, November 2022,
[https://www.lexology.convlibrary/detail.aspx?g=5e0bb5ae-31c4-4624- 881a—42fd8804cf92]

22 See Moringiello, Juliet M. and Odinet, Christopher K, supra note 9, at 614.

2 See, e.g., Clive Thompson, “The Untold Story of the NFT Boom”, N.Y. TIMES MAG.
(Aug. 2142 2021) [https://www.nytimes.com/2021/05/ 12/magazme/nft-art—crypto html].

See Patrick Laurent et al., “The Tokenization of Assets Is Disrupting the Financial Indus-
try. Are You Ready?”, DELOITTE: INSIDE MAG., Oct. 2018, at 62, [Perma | www2.deloitte.com]
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rency such as Ethereum's ether. It may be assumed that by purchasing the token,
the buyer “acquires” ownership rights to the underlying asset, or the buyer ac-
quires the token with authentic title to the referenced asset. However, while a
blockchain acts as a recording system that provides a record of ownership, in
the case of NFTs, it only records who owns the NFT, and not who owns the
underlying asset that it represents. One of the key findings of professors Mor-
ingiello J. and Odinet K. indicate the theoretical weaknesses of giving NFTs
tethering qualities®. NFTs do not embody property rights in a reference thing,
and they are not tethering. Especially in cases where the underlying asset is
stored off-chain, the purchaser lacks control over the storage. As most of the
corresponding assets of NFTs are stored off-blockchain and NFTs bind on-
chain identifiers with off-chain assets by multi-stage URLs, the weak binding
easily leads to the disconnection between NFTs and their assets, resulting in the
loss of the NFT value®. Unlike traditional tokens, creating an NFT of another
tangible or intangible thing does not, per se, create a legal link to the underlying
thing. In its current form, ownership of an NFT does not convey ownership of
the underlying asset. Purchasing an NFT without additional actions does not
convey any actual rights in the underlying asset™. There is no reason to confer
upon NFTs, at least as they are currently designed, the legal status of a token”’.

Professors Moringiello J. and Odinet K. also examined the terms of service
of eight NFT platforms and found that despite these platforms advertising that a
purchaser acquires both the NFT and ownership of the underlying asset, their
terms of service actually allow the website to block access to the created token
and remove digital assets under certain circumstances. Moreover, the terms of
service do not establish a direct connection between the token and the underly-
ing asset and may impose restrictions on commercial use in the case of digital
artwork. Consequently, while NFT platforms promote unrestricted transferabil-
ity of ownership of underlying assets, the rights obtained by the purchaser may
not amount to legal ownership due to the level of control exercised by these
platforms over the NFT because of the nature of the technology.

Property is viewed as an object that is rightfully owned, possessed, con-
trolled, and utilized by an individual. The private property further emphasizes
that property rights are exclusive to an individual®®. NFT tokens usually do not
give their owner special rights (except for the usual rights of possession, use,
and disposal of the token)”. Based on a survey among NFT traders, an author
analyzed NFTs from the perspectives of use-value and exchange-value and con-
cluded that NFTs were deemed useless unless they had real-life applications to
solve problems. NFTs were not useful except for the purpose of displaying art-

% See Moringiello, Juliet M. and Odinet, Christopher K, supra note 9, at 641-642. The
authors point out that various academics and industry experts claim to be working on developing
technologies that would enhance the current mechanics of NFT operation. See, e.g., Diana Stern
et al.,, “NFT Legal and Licensing Integration”, MIT

COMPUTATIONAL L. REP. (July 30, 2021), (describing an approach aimed at integrating
legal and technical licensing terms for intellectual property into an NFT’s metadata).

26 See Ziwei Wang, Jiashi Gao, Xuetao Wei, supra note 22, at 22.

27 See Moringiello, Juliet M. and Odinet, Christopher K, supra note 9, at 643.

8 See Merrill, T., 2012. The Property Strategy. University of Pennsylvania Law Review,
Volume 160, at 2061.

% In limited cases, NFTs give their holders additional rights.
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works on the web. Traders were reported to have almost no power or control
over their commodities. It was noted that NFTs lacked any context of ownership
structures since they were merely a tag of credentials over which users had
hardly any control. Consequently, NFT holdings were deemed useless by the
traders since they had no use value for them and were primarily seeking poten-
tial buyers in the market to sell them for a profit™.

Thus, the idea of tokenization in the legal context is that a single thing can
be configured to actually represent rights, such as property rights, in something
else. A token traditionally has been serving as proof of ownership for the underly-
ing asset, and the transfer of the token resulted in the transfer of ownership, along
with all its accompanying rights and obligations. Furthermore, tokenization has
worked because of the existence of a comprehensive legal framework to support
it. It is through the law to establish a clear link between the token and the underly-
ing asset. NFTs, however, in their current form, lack a strong linkage to the un-
derlying asset, and there is no such legal framework to establish one. While the
contractual framework used on NFT marketplaces attempts to bridge this gap, it
may only lead to more uncertainty. NFTs are more akin to a bundle of contractual
rights in relation to the underlying assets, rather their representation in the form of
a token. This conclusion provides an answer to a crucial question regarding NFT
ownership: does the buyer of an NFT own both the token and the title to the un-
derlying asset, free from any encumbrances, and can they sell it to any willing
buyer for a negotiated or market-determined value, without any control by the
original seller over further sales? The answer is that absent terms stating other-
wise, ownership of an NFT does not entitle an acquirer ownership of the digital
asset, the underlying artwork, or any other object. Moreover, ownership of an
NFT does not, by default, grant an acquirer any rights to the intellectual property
of the underlying asset’'. Due to the recognition of NFT as personal property by
courts of some jurisdictions as discussed in the subsequent sections of this article,
it can be stated that the acquirer of an NFT holds the right to claim ownership of
the NFT itself and the right to exclude others from claiming ownership of the
NFT. Beyond that, it will depend on whatever terms govern the NFT.

Thus, an NFT is not the thing that is tokenized, which can be a wide variety
of assets (e.g., a work of art, an image, a physical good, an entry right to an event,
or a tweet), nor the digital fingerprint that is associated with it. NFT is a certificate
of authenticity of a digital asset registered chronologically in a blockchain sys-
tem’>. An NFT incorporates a reference to a digital file, indelibly associating it
with that file. The purchaser of the NFT acquires neither the work nor its medium,
but instead becomes the owner of the token referring to the work. NFTs thus con-
stitute a “new type of asset”, raising many questions from a legal perspective.

3 See Subham Swastek Dalai “4 study of NFTs (Non-Fungible Tokens). Diagnosis
through the lenses of classical Economics.”, Master’s Thesis (2022), Uppsala Universitet
[https://uu.diva-portal.org/smash/get/diva2:1678476/FULLTEXTO1.pdf], at 54.

3! See Jeremy Goldman, “A Primer on NFTs and Intellectual Property”, (2021), Frankfurt
Kurnit Klein & Selz PC, /https://www.lexology.com/library/detail.aspx?g=d96ed012-8789-4e87-
bc1d-70ba76569¢0f].

32 See Eric Schahl; Salomé Delhome, “How does French IP law apply to NFTs?”, (2022),
[https://www.lexology.com/commentary/intellectual-property/france/inlex-ip-expertise/how-does-
french-ip-law-apply-to-nfts].
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I1. Legal Nature of NFTs

Some definitions of NFTs describe them as “fledgling, unique, and block-
chain-enabled cryptographic digital assets that represent objects such as artworks,
music, collectibles, and in-game items” which enable innovative mechanisms to
consolidate, manage, transfer, code, and store digital assets®. NFTs are coded, or
‘minted’, on a blockchain, which offers a digital certificate of ownership for a
specific digital asset”, and can readily be viewed by anyone®. As such, when
someone “mints” their digital asset, they essentially create a certificate (i.e., a
smart contract) that exists on the blockchain, which prevents its reproduction or
deletion®, and allows them to easily prove the existence and ownership of digital
assets’. An NFT is “a unit of data stored on a blockchain that certifies a digital
asset to be unique and therefore not interchangeable, while offering a unique digi-
tal certificate of ownership for the NFT”**. NFTs are an example of how a techno-
logical invention is altering the concept of property ownership, as they provide
options for new sorts of ownership while restricting possession and control’.
NFTs are emerging digital phenomena that combine innovative ways of tying
content creation to blockchain applications to offer a new way of verifying, for
example, artworks, footage, or videos of sporting events®.

It is worth mentioning that NFTs are not cryptocurrencies. While NFTs are
part of the Ethereum blockchain, they differ from Ethereum coins, which are
fungible and exchangeable with similar types of assets. The primary function of
an NFT is legal confirmation, while digital currency has a payment function.
NFT tokens are individually defined, while digital currency tokens are generic
and interchangeable, and more in line with the characteristics of a means of
payment. Digital currency tokens do not have a unique value by themselves. For
the owner, it does not matter what type of digital currency token is in their digi-
tal wallet, only the number of tokens is important. In contrast, the nature and
unique attributes of an NFT token are critical.

In the legal context, some authors characterize NFTs as intangible or in-
corporeal personal property - that is, an item that cannot be touched or held but
has some level of value assigned to it. Like other personal property, it can, at
least in theory, be bought, sold, gifted, bequeathed, mortgaged, used as collat-
eral, and levied”. NFTs have been recognized as personal property by the
courts of the United Kingdom and Singapore.

3 See Ahmad, Xiaodi, and Jayaraman, supra note 15, atat 1.

34 See D. Chalmers, C. Fisch, R. Matthews, W. Quinn, and J. Recker, supra note 2.

35 See “New Thematic Report: Demystifying NFTs,” EU Blockchain.
[https://www.eublockchainforum.eu/news/new-thematic-report-demystifying-nfts (2021)].

% See K. Houser, and J. T. Holden, supra note 2, [https:/papers.ssrn.com/abstract=
4055535]

37 See Q. Wang, R. Li, Q. Wang, and S. Chen, supra note 2.

38 See M. Nadini, L. Alessandretti, F. Di Giacinto, M. Martino, L. M. Aiello, and A.
Baronchelli, “Mapping the NFT revolution: Market trends, trade networks, and visual features,”
Scientific Reports 11, 1-11 (2021)

¥ See J. Truby, R. D. Brown, A. Dahdal, and L. Ibrahim, “Blockchain, climate damage,
and death: Policy interventions to reduce the carbon emissions, mortality, and net-zero implica-
tions of non-fungible tokens and Bitcoin,” Energy Research & Social Science 88, 102499 (2022).

? See K. B. Wilson, A. Karg, and H. Ghaderi, “Prospecting non-fungible tokens in the
digital economy: Stakeholders and ecosystem, risk and opportunity,” Business Horizons (2021).
4 See Jeremy Goldman, supra note 36.
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NFTs as Personal Property

The UK's High Court has recently recognized NFTs as property indicating
that NFTs “are property in and of themselves, distinct from the digital artwork
they represent”. The case involved plaintiff Lavinia Osbourne, founder of
Women in Blockchain Talks, who filed a lawsuit against NFT marketplace
OpenSea, claiming that two NFTs she purchased from Boss Beauties had been
stolen from her digital wallet. Although the plaintiff did not specify how the
NFTs were stolen, they were found in two anonymous accounts on the OpenSea
platform. The plaintiff sought injunctive relief from the High Court to recover
her stolen NFTs. The court ruled that NFTs were "property" and issued an order
for the freezing of the relevant anonymous accounts. OpenSea complied with
the decision and froze the two related anonymous accounts. The ruling is also
relevant for protecting crypto-asset holders from theft, with the UK courts lead-
ing the way in protecting holders of NFTs*.

In Rajkumar v Unknown Person ("CHEFPIERRE"), the High Court of
Singapore has recognized NFTs as “a form of personal property”. To determine
whether an NFT can be legally recognized as property, the court used the tradi-
tional Ainsworth test. The court found that NFTs meet the criteria of being "de-
finable," with the metadata of the NFT serving as its definition. NFTs also meet
the requirement of being capable of being assumed by third parties, as block-
chain technology gives the owner exclusive ability to transfer the NFT to an-
other party™®.

In a consultation paper titled "Digital Assets: Consultation paper," pub-
lished by the public body for reform of the law in the U.K., the Law Commis-
sion of England and Wales, digital assets are recognized as a new form of per-
sonal property similar to tangible, real-world property but with “control” replac-
ing the concept of “possession” **. The paper rejects analogies with intangible
assets such as legal rights, recognizing that digital assets have more in common
with physical objects (e.g., Bitcoin works more like an electronic coin than an
electronic bank account); however, the paper is not assimilating digital assets
wholesale into the category of things that can be possessed (except for certain
digital assets used in electronic trade finance). According to this approach, digi-
tal assets are sufficiently different to be given their own space to develop along-
side existing forms of property. Based on the proposal, only digital tokens such
as NFTs and similar native crypto assets, including cryptocurrencies such as
Bitcoin, fall within their definition of “property”. It is important to note that it
only affects the NFT itself, not any objects in the real world or legal rights
linked to it. Recognizing property interests in an NFT, the Law Commission
stresses, does not directly improve the owner’s rights to any linked object.
Owning an NFT of a picture, for instance, does not necessarily give the NFT

2 See [https://www.theartnewspaper.com/2022/04/29/nfts-recognised-as-legal-property-in-
landmark-case].

4 See [https://www.lawyersweekly.com.au/biglaw/35929-should-nfts-be-legally-regarded-
as-personal-property].

See Adam Sanitt, “Law Commission proposes revolutionary rules for ownership of crypto
tokens and NFTs. Legal reform body for England and Wales says digital assets are personal property”,
Norton Rose Fulbright, (2022) [https://www.nortonrosefulbright.com/en/knowledge/publications/
61953528/law-commission-proposes-revolutionary-rules-for-ownership-of-crypto-tokens-and-nfts].
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owner the copyright to the picture or ownership of any hard copy of the picture,
or even rights in the digital copy linked to the NFT. While giving comfort to
owners of digital assets, the Law Commission consultation also highlights the
fragility and uncertainty of rights in assets linked to NFTs.

NFTs as a type of property under Armenian Law

NFTs are characterized by their non-fungibility, which means that each to-
ken is unique and cannot be replaced or exchanged for another token. This qual-
ity is ensured through the use of metadata, which describes the distinct features
of each NFT and provides an immutable record of its authenticity®. In Arme-
nian civil law, the concepts of uniqueness and irreplaceability are associated
with the notion of “things™*. Property*’ is among the objects of civil rights un-
der the Civil Code of the Republic of Armenia (1998) (the “Civil Code”).
Things can be classified into two categories: individually defined and defined
by generic characteristics. According to Article 139 of the Civil Code, “Indi-
vidually defined [things] are things that distinguish from other [things] by their
own inherent characteristics. Individually defined [things] are non-substitutable
(paragraph 1). [Things] determined by generic characteristics are [things] hav-
ing characteristics belonging to all [things] of the same type and determined by
number, weight, and measure. [Things] determined by generic characteristics is
substitutable (paragraph 2).” The classification of things as individually defined
or determined by generic characteristics is also present in the Model Civil Code
for the member countries of the Commonwealth of Independent States (the
“Model Code”). Here the correct term “thing” is used.

As mentioned, the qualities of NFTs are similar to those of individually de-
fined things, such as the fact that a specific NFT cannot be replaced by another
without a fundamental change in its quality, and that NFTs are not reproducible;
upon alienation, the former owner irretrievably loses the NFT after its transfer.
While the Civil Code does not define “things”, in theory, things refer to objects
of material reality, such as physical objects, cash, and documentary securities.
Obviously, NFTs do not fit within the theoretical definition of “things”. None-
theless, due to their potential to be used and circulated in the market, it is worth
determining NFTs position among other objects of civil law (rights).

Article 132 of the Civil Code of Armenia, provides, among others, for fol-
lowing types of objects of civil rights [...(1) property, including money, securi-
ties, and property rights...J. Similarly, Article 23 of the Model Code, specoifies
the objects of civil rights encompassing [...(1) things such as money and securi-
ties, as well as other property, including property rights..].

Obviously, the Civil Code which does not differentiate between the terms
"property" and "things", in Article 132 specifically enumerates certain types of
property under the umbrella term “property”, such as “money, securities, and

4> NFTs are also indivisible, meaning they cannot be divided into smaller tokens. However,
fractional ownership mechanisms allow for shared ownership of NFTs, representing a stake in the
underl}/ing real-world assets.

6 The Civil Code of Armenia unjustifiably does not employ the term "things" but instead
solely relies on the term "property which is a comprehensive concept encompassing not only
individual "things" but also various combinations of tangible and intangible assets, property
rights, obligations, and exclusive rights.

In this context we will use “thing” while the Civil Code incorrectly uses the term “property”.
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property rights”, while disregarding "other property" which is specifically in-
cluded in the Model Code's Article 23. The Civil Code only recognizes a par-
ticular type of “other property," namely "property rights," compared to the
Model Code’s Article 23. It is worth to note that the Civil Code of the Russian
Federation, which shares a similar legal tradition, provides a more comprehen-
sive and specific types of property as objects of civil rights (Article 128). As
such come, [... (1) things (such as cash and securities), (2) other property, in-
cluding property rights (including non-cash money and digital rights) ...]. As
a type of "other property", the Russian Civil Code includes "property rights,"
and within this category, "digital rights" are specified.

At a minimum, Article 132 and other relevant provisions of the Civil Code
need to be amended and modified to properly differentiate the terms “thing” and
“property”. Additionally, to address legal challenges related to digital assets,
including crypto-assets and NFTs, the Civil Code needs to define their status
under the objects of civil rights. "Digital rights" could be considered a type of
"property rights," while "property rights" themselves could be classified as a
type of "other property."**

NFTs as other property. While NFTs share similarities with individually de-
fined things, they cannot be considered as property in the traditional sense, as they
do not generally confer any special rights beyond the standard right to own, use,
and dispose of the token. Due to the technology and design of NFTs, their owners
have limited control and/or use of them, and no possession if the NFT is stored
off-chain. NFTs lack a tethering effect in relation to underlying assets. NFTs can
be transferred between users on the same blockchain, and once transferred, the
previous owner loses ownership. This transferability gives NFTs a physical ob-
ject-like quality, similar to passing on a tangible item. NFTs are distinguishable
from their copies, as the blockchain maintains a record of their creation, owner-
ship, and transfer. NFTs without utilitarian properties do not confer the right to
demand active actions. Rather, they serve as a means of confirming the owner's
right to a virtual asset, representing a "right of enjoyment." This suggests that
everyone else has a passive obligation to refrain from violating the right con-
firmed by the NFT. Given these unique features of NFTs, it is probable that they
will be classified as "other property." It seems reasonable to apply rules governing
movable assets to NFTs without utilitarian properties by analogy of the law.

In limited cases, however, NFTs give their holders additional rights (for
example, tokens of tickets for football and basketball matches* or tokens that
provide the right to receive a physical copy of virtually created sneakers™).
Moreover, some NFTs allow the purchaser of the token to participate in the

8 This paper does not aim to provide recommendations for the specific regulation of digital
assets, as this would require a comprehensive study beyond the scope of private law. Financial
and banking law, investment law, and information law would need to be considered to develop a
comprehensive regulatory framework for digital assets.

4 See Brandt, J., & Hurtado, F. (2021, July 14). “The future of your NBA tickets is virtual
- and non-fungible”. NBC Sports Washington, https://www.nbcsports.com/washington/wizards/
future}Xour-ba-tickets-Virtual-and-non- fungible].

See Bilyk, K. (2021, June 30). “Russian Artists Will Create NFT Sneakers, Print them on
a 3D Printer and Sell them at Auction”. RB.RU [buabik, K. (2021, urons 30). Poccuiickue
XyIOKHUKH co31anyT NFT-KpocCOBKH, pacreyararoT X Ha 3D-npHHTepe W MpojaJyT Ha ayk-
muone. RB.RU.] [https://tb.ru/news/nft-sneakers-ru].
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creation or modification of the digital object contained within the NFT. These
are utility NFTs, and they confer specific rights to their owner that require ac-
tive actions to be claimed, such as demanding the transfer of assets, the transfer
of exclusive intellectual property rights, and the performance of work or ser-
vices. Therefore, utility NFTs can be considered a form of "property rights,"
particularly "digital rights" yet to be defined by legislation. However, the con-
cept of digital rights is generic because, for the owner, it is more important to
have a certain amount of fungible assets within the information system than to
possess a specific asset. For example, it is more important for a person to have a
certain amount of Bitcoin cryptocurrency tokens, and not a specific token denot-
ing the presence of these currencies in a crypto wallet. Therefore, in defining
utility NFTs as “digital rights”, the legislator should consider such qualities of
NETs as uniqueness and non-fungibility”.

To sum up, the legal status of NFTs in Armenia remains uncertain, as there
is no specific legislation or case law addressing this issue. If NFTs have no util-
ity value, they may be classified as "other property," and concepts of movable
property rights and contract law may apply. If an NFT confers additional rights
to its owner, it may be defined as "individually defined digital rights" to be de-
fined by legislation. Given the potential legal implications, it is necessary to
establish legal framework for NFTs in Armenia.

III. NFTs and Intellectual Property Rights

The relationship between NFTs and intellectual property rights in Armenia
is subject to the general principles of intellectual property and contract law.
NFTs that represent objects of intellectual property does not necessarily confer
IP rights to the purchaser of the NFTs. The rights obtained by the NFT owner
depend on the specific terms outlined in the underlying contract that facilitated
the transfer of the NFT. This is because NFTs are conceptually separate from
the underlying asset they represent. NFTs are only a unique digital representa-
tion of the asset, rather than the underlying asset itself and purchasing an NFT
does not automatically grant the buyer ownership of all rights associated with
the asset, including intellectual property rights. This position can be changed by
contractual arrangements, including through smart contracts, as well as tradi-
tional legal instruments - written contracts, website terms of use, or assignment
deeds. Intellectual property can be licensed to third parties.

NFTs and copyright. Armenia has ratified the Berne Convention for the
Protection of Literary and Artistic Works that establishes that authors must be
granted exclusive rights over their works irrespective of the type or form of
their expression. The Berne Convention has since been supplemented by other
international agreements, including the WIPO Copyright Treaty, adopted in
1996, which adapts the Berne Convention to the digital environment. This

3! Utilitarian purpose tokens are noticed under the EU regulation on MiCA that has made it
clear in Article 2(2)(a) that it does not apply to NFTs such as digital art and collectibles, which
are unique and not interchangeable. However, the recitals of the regulation state that MiCA will
apply to crypto assets that may appear to be unique and not interchangeable, but whose character-
istics and uses make them either fungible or not unique. MiCA also specifies that fractionalized
NFTs should not be considered unique and not fungible. Additionally, issuing NFTs in a large
series or collection is seen as an indication of fungibility.
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agreement (Agreed Statement concerning Article 1(4) of the WIPO Copyright
Treaty) makes it clear that the storage of a protected work in digital form in an
electronic medium (such as an NFT or a file, the content of which is displayed
in the metaverse) constitutes a reproduction which needs the prior approval of
the copyright holder. Authors, producers, publishers, and proprietors of trade-
marks have exclusive rights over their intangible assets. These rights, however,
are not absolute, as the Berne Convention contemplates certain scenarios in
which they may not exercise such rights’*. Pursuant to Article 14 of the “Law
on Copyright and Related Rights” of the Republic of Armenia (2006), reproduc-
tion is the direct or indirect, temporary or permanent fixation of a work on any
medium, by any means and in any form, in whole or in part. Without the au-
thor's consent it is illegal (Article 13). The author of a work would be able to
oppose its tokenization because tokenization seems to fall under the “fixation of
a work on any medium, by any means and in any form”. The author would,
therefore, be able to oppose the association of their work with metadata based
on their reproduction right.

NFTs and resale rights. Resale right is the right to receive remuneration
from resale of work of art. Article 27 “Law on Copyright and Related Rights”
sets forth that the author of a work of art holds an inalienable right to be notified
of the sale of the original work of art that was alienated by them or through an
intermediary such as an auction house, gallery, or art shop, and to receive a
percentage of the price from each resale made by the seller, commonly referred
to as "resale rights" or "droit de suite". This percentage is typically around five
percent of the sale price. The resale of a work of art associated with an NFT
should be subject to resale rights. NFTs and blockchain technology can be use-
ful tools for authors to track the resale of their works and receive royalties for
each sale. By registering an NFT on the blockchain, any transfer of the NFT
will be recorded, and the author can track the transfers of ownership. In this
way, NFTs and blockchain technology can enable authors to enforce their resale
rights and ensure they receive fair compensation for their work.

As NFTs represent a new and independent form of economic exploitation
that may lead to remuneration, it is essential to (i) establish the right to tokenize,
allowing for the transformation of creations into NFTs and (ii) formalize this
right in a contract. Thus, if a buyer of an NFT wishes to commercially exploit
the associated IP rights and generate income from such exploitation, they would
need to enter into an agreement for the assignment of exclusive rights or a li-
cense agreement.

Agreement on the alienation of the exclusive right. Pursuant to paragraph
1 of Art. 1105 of the Civil Code of Armenia, the holder of exclusive rights to an
object of intellectual property may fully or partially transfer the property rights
belonging to him to another person by contract. This is most desirable for an
NFT acquirer since when the exclusive right is alienated, the acquirer of the
NFT receives all the rights to use the IP rights in full. Also, the NFT acquirer
independently protects its exclusive right and is completely independent of the

52 See Andy Ramos, “The metaverse, NFTs and IP rights: to regulate or not to regulate?”,
WIPO Magazine, June 2022, [https://www.wipo.int/wipo_magazine/en/2022/02/article_0002.html],
See also, [https.//www.wipo.int/wipolex/en/text/295166].
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right holder, which is especially important when NFT is resold several times.

License agreement. Pursuant to paragraph 1 of Art. 1106 of the Civil
Code, under a license agreement, the party with the exclusive right to the result
of intellectual activity (the licensor) allows the other party (the licensee) to use
the corresponding object of intellectual property. The license agreement must
define the rights granted, the limits and terms of their use. The exclusive model
of a license agreement is the only suitable option for parties seeking to grant the
right to use NFT works. This is primarily because the sale of objects in the form
of an NFT precludes simultaneous use of the same object by multiple parties,
owing to the individually defined nature of the token. The sale of NFTs in a
decentralized blockchain system through smart contracts makes it challenging
to comply with the traditional “written form” requirement of certain agree-
ments, as there is no physical presence of the parties involved.

Smart Contracts. The legal validity and enforceability of the terms of
smart contracts for NFTs between parties are currently uncertain in Armenia
due to the absence of a statutory or judicial definition of a “smart contract”.
Additionally, there is no universally accepted definition in the industry either.
Some commentators describe smart contracts on the blockchain as self-
executing ledger-modification instructions®, while others view them as com-
puter protocols intended to digitally facilitate, verify, or enforce the negotiation
or performance of a contract without any third-party involvement™. Another
definition considers them to be payment instructions that are only executed if
certain preconditions are met™. These definitions fall within several major con-
cepts, including smart contracts as contracts, computer programs, software
codes, algorithms for fulfilling obligations, or tools for ensuring obligation ful-
fillment which are widely discussed in academia. So, smart contracts can be
regarded as a multifaceted phenomenon.

The legal regulation of smart contracts is still in its early stages on a global
scale. There are no international laws that comprehensively describe the specific
features and execution of smart contracts or directly address issues related to
them. However, there is a tendency at the international level, e.g., in UN-
CITRAL acts, to recognize the principle of non-discrimination of electronic
forms of recording. This means that an electronic transferable record cannot be
denied legal effect, validity, or enforceability solely because it is in electronic
form. >° An analysis of the UNIDROIT Principles of International Commercial
Contracts (rev. 2016) also suggests that parties can agree to automate contract
formation and fulfillment, allowing for the conclusion of a contract without
direct participation. This indicates recognition of the legal validity of smart
contracts as contracts’ . Thus, consolidating smart contract features may be the

53 See Mik, Eliza, “The Legal Problems Surrounding Blockchains™ (October 31, 2018).

[2018] SAL Prac 13, at 13, SSRN: [https://ssrn.com/abstract=3367639].
* See Teo Ll-Ymg, Commg to Terms with Smart Contracts, Part 1 — Fintech Security

Challenges and Considerations”, [2020], Sal Prac 23, at 5.

%5 See Stella Cramer and Yadav Dharmendra “Fintech Developments” in Dora Neo et.
al, “Financial Services Law and Regulation” (Singapore: Academy Publishing, 2019) at 16.

%6 See UNCITRAL Model Law on Electronic Transferable Records. United Nations Com-
mission on International Trade Law. New York, 2017. at. 5, 7, 8.

37 See UNIDROIT Principles of International Commercml Contracts 2016. UNIDROIT In-
ternational Institute for the Unification of Private Law, Rome, 2016. Pat 34. 43.
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next step in developing international laws that regulate commercial transactions.

While it would be advantageous, and we advocate including specific regu-
lations on smart contracts in the Armenian Civil Code to recognize them and
their legal consequences, the lack of such regulations does not seem to hinder
their enforceability.

According to Paragraph 1 of Article 436 of the Civil Code, a contract is an
agreement between two or more parties aimed at establishing, modifying, or
terminating civil rights and obligations. Hence, a valid agreement requires (i)
the mutual consent of the parties, aimed at establishing, changing, or terminat-
ing their rights and obligations; (ii) an intention by the parties to achieve a legal
result - the legal relationship itself, which arises as a result of the conclusion of
the contract; and (iii) a manifestation of parties’ will through external signs such
as words, writing, or action. The latter refers to the material carrier, whether
paper or electronic, of the linguistic signs that form the text of the parties'
agreement. The self-executing nature of smart contracts, which presumably
excludes any direct human involvement, does not necessarily preclude their
enforceability if all the necessary elements of a contract formation are estab-
lished. It seems relatively easy to establish all the necessary elements with an
exception of the "formality” requirement when it comes to smart contracts.

Article 297 of the Civil Code of Armenia states that certain contracts must
be made in writing and signed. Failure to comply with this requirement will ren-
der the contract legally unenforceable. In cases and procedures provided by law,
other legal acts, or the agreement of the parties, the law does allow the use of
facsimile reproductions of signatures by mechanical and other means of copying,
electronic digital signatures, or other similar copies of one's signature electronic
means in concluding contracts (Par. 3, Article 296). So, the law, inter alia, recog-
nizes the use of electronic digital signatures or other similar copies of one's signa-
ture electronic means in concluding contracts. Additionally, the Armenian law
specifies when the “written form” of a contract is considered observed or how a
contract should be concluded to satisfy the "written form" requirement. Article
450 (3) of the Civil Code states that the contract can be concluded in written form
by drawing up a single document signed by the parties, as well as by exchanging
information or message (document) by mail, telegraph, teletype, telephone, elec-
tronic communication or other means of communication, which enable to confirm
its authenticity and to accurately determine it, that it derives from the parties of a
contract. When concluding a contract through a means of communication ena-
bling electronic communication, if no other requirement regarding the form of
such a contract is established by law, an electronic document not protected by an
electronic digital signature has the same legal significance as a document signed
by hand by a person. Par. 4 of Article 450 of the Code further specifies that the
written form of the contract is considered preserved, if the written offer to con-
clude a contract is accepted in accordance with the procedure established by Par.
3 of Article 454 of the Code. There may be some ambiguity as to whether smart
contracts satisfy the writing requirement since they are written in programme
codes rather than in natural language. This, however, should not be an impedi-
ment in light of the relevant provisions of the “Law on Electronic Document and
Electronic Digital Signature” (2004) (“E-SIGN Act”).
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Article 4 of the E-SIGN Act, states that an electronic document protected
by an electronic digital signature has the same legal significance as a document
fixed by a person's handwritten signature, if the authenticity of the electronic
digital signature has been confirmed and there is no sufficient evidence that the
document has been altered or forged since it was communicated and/or issued.
of storage, except for the transformative changes that are necessary and un-
avoidable for the transmission and (or) storage of that electronic document”. In
Article 2, the E-SIGN Act defines an “electronic document” as information
recorded on a physical medium electronically, authenticated by an electronic
digital signature. The electronic document is created, processed and saved using
technical means of information systems and information technologies”. It also
defines an “electronic digital signature” as “a unique sequence of symbols ob-
tained through cryptographic transformations of the electronic digital signature
creation data and the information of the given electronic document and repre-
sented in electronic form, which is attached or logically connected to the elec-
tronic document and is used to identify the signatory, as well as to protect the
electronic document from forgeries and distortions”. Article 3 (2) of the E-
SIGN Act states “The original of an electronic document exists only on an elec-
tronic medium. All copies of electronic documents registered on an electronic
medium and identical are considered originals and have equal legal signifi-
cance. If it is required to submit the original of the electronic document, this
requirement is considered fulfilled if: a) it is possible to prove that the electronic
document has not been changed since it was transmitted and (or) given for pres-
ervation, except for the transformative changes that are necessary and unavoid-
able for the transmission and (or) preservation of this electronic document; b) it
is possible to present the electronic document without content changes in an
external form in a way that is accessible and understandable for the perception
of a person who does not have special technical knowledge.

Under the broad phrasing of the E-SIGN Act, a written agreement need not
necessarily be in natural language as long as there is an electronic record that
allows users to retrieve the information contained therein. A smart contract ap-
pears to fit squarely within the above definitions, as the blockchain on which
the smart contract is stored stores records by electronic means, and such records
are accessible for subsequent reference. In addition, the use of public-private
key cryptography in smart contracts transactions on a blockchain provides an
additional layer of authentication for each party involved. The cryptographic
system utilizes a pair of keys: a public key, which may be known to others, and
a private key, which is only known to the owner. The digital signature produced
by this public-private key pairing is unique to each transaction and can only be
generated by someone with knowledge of the private key. This method of au-
thentication is likely to satisfy the E-SIGN Act's definition of "electronic digital
signature,”" as it produces a unique and reliable identifier of a party, and the
means of doing so are under the party's sole control.

Thus, the written form requirement is satisfied because the NFT acquisi-
tion transaction is conducted on the blockchain using electronic or other techni-
cal means, which meets the criteria outlined in paragraph 3 of Article 450 of the
Civil Code. The signature requirement is fulfilled when the NFT purchaser
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transfers payment in digital currency to the alienator's electronic wallet, which
enables reliable identification of the person expressing their intention to pur-
chase the NFT and conclude a license agreement. Therefore, the written form of
the license agreement is satisfied at the moment when the NFT purchaser's iden-
tity is reliably established, which occurs when they transfer payment to the
alienator's electronic wallet.

IV. CONCLUSION

The concept of tokenization in the legal context refers to using a single
item to represent rights in something else. In traditional contexts, a token served
as proof of ownership for the underlying asset, and the transfer of the token
resulted in the transfer of ownership, along with all its accompanying rights and
obligations. However, NFTs currently lack a strong linkage to the underlying
asset, and there is no established legal framework to establish one. NFTs do not
embody property rights in a reference thing. Instead, they serve as a proof of
authenticity for a digital asset recorded on a blockchain in a sequential manner.
When someone purchases an NFT, they do not acquire the work or the medium
it is stored in, but instead become the owner of the token representing the work.
Therefore, NFTs are "new assets" and raise many legal questions.

The legal status of NFTs in Armenia is currently uncertain since there is no
specific legislation or case law governing them. NFTs without utilitarian prop-
erties may be classified as "other property," and the principles of movable prop-
erty rights and contract law may apply. However, if an NFT grants additional
rights to its owner, i.e., NFTs with utilitarian properties, it may be considered as
"individually defined digital rights" yet to be defined by the law. Owning an
NFT that represents an underlying IP asset does not necessarily grant the new
owner IP rights unless IP rights are assigned or transferred to the NFT purchaser
through smart contracts or traditional legal instruments. Based on the contract
law principles and various legal provisions, it is concluded that smart contracts
are likely to be considered validly formed contracts in Armenia.

SUEGIYPY MUY R3UVL — Unguinpnoybimy ppunjwlmi nuownnid. NFI-h
(winpnfumphbbih dowmbhkph) JEpmidnipmniap pun 22 opkbunpopyul — Znmp|w-
onud putwpyynud b wuthnpuwpptbijh wowtubph (NFT) hpwdulwh puniph nu
wnwbdtwhwnlnipniuubpp: 22 opkuunpnipniiup sh jupquynponud NFT-ukph
htwn Juyyws hwpwpbkpnipmibibpp: Zopwswghpp tkpjuyugunid £ NFT-uk-
ph ppujuljut jupguihdwlp b gpuitg htwpundnp nknp 22 punupwughwlub
opkiugpph 132-pny hnpJuédny vwhdwijws punqupughwlui hpun]niipubph
opitjnubph  owppnid:  Lutwplynd  Eu  wpwbwynpdwt  gnpdpupugn
(tokenization) b npwu hwpwpbkpuljgnipniup ubthwljwinipjut ppuyniuph htwn:
dhpnisynud B dnnwynp ubthwwimpjut hpuydnittuph tnpdtpp, Eqpuhwg-
Ynud k, np dnnwnp ubthwljutnipjub opjijnp ukpujuguny NFT-ubkph qunp-
nn hupupuwnhtpjut dtnp sh phpnid dnnwynp ubthwjutnipjut hpwyniupubp
opitjnh ujuwdwdp. wyn hpwyniupubpp jupnn o hnpuwbgyt; NFT-ubph
qunpiht fubjugh wupdwbwgptph jud wjwtnulub hpujulub gnpshpubph
Uhongny: Ukplluyugynid k jubjugh wuydwbwgptph Yhpupydwt hbwpwyn-
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poipintup Zuyuuinwinmd ukjugh wuypdwbwgpbph Jepupbpyug hwwnnty up-
quynpnudubph puguljuniput yupuquynid:

Pulwih punkp - sihnfuwplfng bpwbblp, pjuyhl whnpyfalp, pngskh, jukjagh
wuywinugplp, popkihqughu, ubpumlwinyepul ppunniip, dinunnp ubhwluwbnipmnti

TATEBUK JABTSH — Opuenmupysaco 6 npasosom none: ananusz NFT (nes-
3aUMO3aMENAEMBbIX MOKEHO08) 8 COOMBEMCMEUU C 3AKOH00aAmeabcmeom Apmenuu. —
B naHHOl cTaThe paccMaTpPUBAIOTCS IPABOBAs MPUPOJA M OCOOCHHOCTH HEB3aMMO3a-
MenseMbix TokeHOB (NFTs). 3akononmatensctBo PecryOnuku ApMeHHs HE peryiupyer
OTHOUICHUS MEK/y He3aMEHHUMbIMU 3HaKaMH. B 1aHHOM cTaThe MpeAcTaBieH MPaBOBOM
craryc NFTs 1 uX BO3MOKHOE MECTO cpeii 00BEKTOB rPa)KTaHCKUX IMPaB, OMpPEICIICH-
HBIX cTaTheil 132 ['paxnanckoro kogekca PA. AnanusupyeTcs npoiecc TOKeHU3aluu U
€ro CBS3b C MPaBOM coOCcTBeHHOCTH. [IpoaHam3npoBaHbEl HOPMBI 3aKOHOJATEIHCTBA 00
WHTEJJICKTYalIbHOM COOCTBEHHOCTH, CIENIaH BBIBOJ O TOM, 4YTO TOKymatenb NFTs,
TPEICTABISIOMNX 00BEKT HHTESIUIEKTYaJIbHONH COOCTBEHHOCTH, aBTOMATHIECCKH HE TPH-
oOpeTaeT npaBa WHTEIJICKTYalTbHOW COOCTBEHHOCTH Ha OOBEKT: 3TH MpaBa MOTYT OBITh
nepexansl mokynatemo NFTs gepe3 cMapT-KOHTPaKTHl WINM TPAJUIHOHHBIEC MTPABOBBIC
WHCTPYMEHTHI. AHATTM3UPYETCS BO3MOXKHOCT pEaln3alliii CMapT-KOHTPAKTOB B ApMe-
HUU NPU OTCYTCTBUH CIIEUUATBHOTO PETYJIUPOBAHUS CMAPT-KOHTPAKTOB.

KioueBble clIoBa: Hes3aumMosameHsiemple MOKeHbL, Lﬂld)p()@ble axkmuebl, 6]101("—!612H,
CMApmM-KOHMpAKmaosl, MOKeHUu3ayus, npaeo co6cmeeHH0cmu, UHmMelleKkmydibHas cobcmeennocms
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LIUGrNIpe SecuusSdNke3UL UNA3NhIuElh
NUTSNTULNRE3NRULE

UroOPLE Z204920LLhU8UL

ZnpJusp wlhpwsd L ojpugpnpuljutt wnpmipibiph wwonywinipyup:
znudnid Yhpnidynud Lu jpugpnnuljut wnpnipubph yuwownwwunipu
Uhowqquyhtt hhdtwljwh qnpshpubpp b hwunwpnptpp: Udkiht, hnpdusnp gh-
wnuplnud Lt jpugpnnuljut wnpnipubph wuownywinipmniup dh pwth hwp-
pipnithg, npuip ki jpugpnulijwi shpuwwpwljuws ynipkph npudw-
npnud, Jiuynipntt nuunupwind, Ywdnyh juquuljbpynipmniatbph b jpw-
gponubph wmubph uniqupympni: Zandusnid ks sbpnunpmud E juwnwn-
Unud jpugpnnuljubt wnpmipuph yuonywinipjui vhowqquyhtt juugny
thnpdht. wjuwbu  hnpusmd Yepmsdnud ko jpugpnnbph wnpniplbph
wupnywinipjut Yepupkpu) Zupuduiudhugh dhowqquyhtt iippniiwgh sw-
thwthokpp, Ywbwnwmyd Yhpunyny hwjnth 9hqunph phupp, hsyku tub
Unytuhwyh, Puwhwh, SYtnpugh b wy Eplubph thopdp jpugpnnikph wnp-
mipubph guonywinipjwh hwdwn: Zonjusnid hwnjuybu Jupunpynd tu
twl [pugpnnubph wypnipubph guonywiunipjuy Jepupkppu UPET twpw-
nhywyhtt hpuynitpp: Uunpunuetwing huwjjuljut hpujulijut hwdwlup-
ght’ hnpjuédp dwipudwub winpupupd b junupnd twb jpugnpuljul
wnpnipubph qupnwywinipjut Jkpupkpu) Zujwunwih Zutpuybnnipju
Uwhdwbwngpuljuwt gunwpwih ghppopnonudubphte Zhdudbing vhowqquyhte
(wjwugnytt thnpdh, Uwpnnt ppuniupubph Bpnuyuljut gunwpwih b 22 U
npnonudikpnid wdpugpyws nhppnpnpnidibph Jpu hnpdusp uvwhdwinud b
Uh owpp swthwthoubip (pugpnnujut wnpnipubph yuownywunipyub hwdwp
hujjuljwi hpu]ulwi hwdwljwpgnid hwpyh welikyng jpugpnnubtph hunmy
ntpp donnypuupuljuwi hwuwpwlnipniiund:

Pwunh punkp - unuph wquinnipni b, jpugpnpulwl wppmip, UPE'R, jpugnpng

Lpugpnnuljutt wnpnipibph wwownwywinipniip fjunuph wqu-
wnnipjul hpwyniuph wnwgpwihtt tnupp b Guhkppbih E, np dwdnyp
Ukbwybu Jupwé E whdwughg, nyptp hwupwjhtt hblnwppppnipmnil
niutignn hwpgtpny dwwnwljwpupnd ko nknkjunynipnii: Swun hw-
Swju wthwwnibpp jpugpnnubphtt hwyniund B qupunuh nbknkljun-
Unipinit’ wjt huninguniipny, np wnpniph quyunihnpyub wwhuwi-
dudp wynp mbnkjuwunynipmniip hwuwibjh jnuentu hwuwpuwlnipjui
1wt opgwbulyubph: Udbjht hwgwju hkig whwintinipynip b qunn-
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uhnipinitt Eu wyb hhdtwljut twhwwwpdwbttpp, npnug hhdwb Jpw
[pugpnnutpp wvnwund Bu hpkug mbknkjunynipniup: Gpp jud tpk
wnpnipbbpp hwdngqgus sk, np qununuhnipmniup jywhwywh, tpubp
(pnud B, b hwuwpwlynipyniup hp htpeht qpynud E jEtuwjut nbnk-
juwnynipniuhg'

Lpwgpnnuljutt wnpnipubph yuwownwywunipmniip gnun hpujw-
Jut hwpg sk: Uyt bwpubwnwy Ephjuljut jupbnp hhdtwhwpg b, uny-
tuhul] upymid E, np pnjnp jpugpnnutph dhol wnw £ hwdwdwjtinipnit,
np wnpnipubph guonwwunipniup gplpt hwdpinhwinip dwjwuppw-
hh hwugdws dwutwghnwljub jutnb B

Lpwgpnnubph nbnEjunympjubt wnpmipttph qwonwywinipniup
twuunbu]ws t 100-hg wykh bpypubkph opklunpmippudp’ punphny
Uhtslh vwhdwunpujut wdpugpdudp: Ujuytu, ophtiwyy, Upghinhtiw-
1h Uwhdwtwunpmipiniip nipnquijhnpit wdpugpnid E, np jpugpnpujut
nbnjuunynipjut wnpmipttph qununuh punypen sytwnp L juwpandh:

Pujulwuht htwwppphp E twb oybnuljut jupquynpnidp, duu-
twynpuybu  nbknEjunynipyut  wnpmipbbph  wuwonuwinm ppnip
uwhdwbwnpulut hpuwniup k, npp wdpugpyus b ogbnuljut vwhdw-
twnpnipjut dwu juqunn dwdnih wqunnipjut dwuhtt wjnny: Udk-
1t vwhiwiwnpulijwi jupquynpmuhg quun jpugpnnukph hwdwp
twhwnbu]ws b pphuljui wunwuuwbunympmt wowig hudw-
yunwujuwl poypunynipjui b pupugulupgh hpkug wnknkjuwnynipe-
jut wnpmipubpp puguhwjnbint hwdwp*:

Lpwgpnnuljutt wnpnipttph wuwonwwinipjutp wunpunupdb
Elu ny vhuyt tkpybnwlut opkunpnipiniutpp, wy twb vhowqquyht
wnuwppbp Junrnygubp:

Uju wpnuudny Juplnp &i bwhht Zupwduiudhugh dhgwqquyht
pptwwb nhpnitiwh wdpugpus dninkgnidubipp;

1993 pywlwuht «The Washington Post-h» («dwphtiqunntt ®nuw»)
[pugpnn nuwpwbt (futnup hpwwwpultkg hwpguqgpnyg, npp dw-
uwdp hhdijws tp Dhwngnupun] Ppewbhih pnubhwgh ukpph hwpgug-
pnygh Jpw, npmd JEpghtiu wunmd Ep, np ny ubppbpp whnp b juowgun
nnipu dnyku Epuhjuwbu dwpnip dhowjuyp hwuwnmwwnbnt hwdwnp:
Uju hwipguiqpnygh hpuywpwnudp pupdpugntg jpugpnnh Jyuynip-
it nwnt hupgp Uhowqquyht pphwljutt mphpnitwh wnol: (futinw-
In hpwdwplg gniguniip nwnig b hupgp pupdpugptg Uhgwqquiht
pptwwt wphpnitwh ponnpupluwt yuwjwwnh wnel, np k) wiju hwp-
gh Juyuwlgnipjudp juwnwpt) £ dh puth juplnp skpwnwunpnid:

Ujuybu, pnynpupuwit wuwjuwwnp wyt hwdnguniipht Ep, np yuwnk-

1 Sk u hitps://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf

2 Sk'u Moore, Roy L., and Michael D. Murray. Media Law and Ethics. Routledge, 2012, b 115:
3 Sk u hitps://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf

4 Sk 'u Moore, Roy L., and Michael D. Murray. tpy. wphu., ko 116:
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npuquuljut pypwlhgutphtt Jyuympnit muynit hwpunptp Jupnn £
Juwuwlywp hik bputg jmpkph hujupdwb gnpswenyph b widbwlwub
winjnubgmpput hwdwp: Pugh wyn nbknblugluws hikm hwbpughl
owhh U punujupmipiniip hwdwywnwujiwt wywugnygny wywhnyb-
|t swhh wpmuny punupuip vwhdwbby Ehinbyuy swhwihoubpp

-wnwghtt htppht wkwp k gnyg wnwy, np wywugnygp unwgyl) k
nipnuijh fwbwywphny, b wyb kb b,

-Juplnp wpdtp nith gnpsh Enipjniup hwuljuwbiwnt hwdwnp,

-sju wy) Swbtwwywphnyg wywgntg unwbiwnt httwpuwynpnipmnit®:

Lpwugpnph nbntjuunynipjut wnpniph gquonwwimpjutp winpu-
nupdk) £ Uupyne hpudniupttiph Ejpnyujut nunwputp hp puquw-
Phy npnonudutipnud (Financial Times LTD and others, v. The United Kingdom,
Goodwin v. The United Kingdom, Roemen and Schmit v. Luxembourg, Nordisk
Film & TV A/S v. Denmark, Voskuil v. the Netherlands, Sanoma Uitgevers B.V.
v. the Netherlands, Telegraaf Media Nederland Landelijke Media B.V. and
Others v. the Netherlands, Becker v. Norway): Mkup k Uk, np hwnljuybtu
owwn E Ubgpbipynud Gminphul pinnbd ULkS Bphwnwtthugh gnpép:

Uju ykpwpbpnud Ep wbqquhyuwwnwl, «Eughhtp» wduwqgph hwu-
wnhpwjhti gnigulnid npytu jpugpnn-unnwdnp woluwnnng Sninyhuht,
ny thnpdnid Ep hpuwwwpulb] nkpbjunynipmnit wyjt dwupb, np
«Skwnpuw» puljbipnipniup qpunyuws £ 5 dhihnt $nitnh thnjuwunnipjut
hwjpuwypdwdp, pwtth np dhtwuwytu swip Jhdwlnid k: Uju dwuht
Gninhup hdwgl] tp wmbptjuwnynipjut hp wnpmniphg: bdwbwiny
Qniphih dnwunpnippul dwuhb «Sknpus-it wqquphtt punupuih-
ph Uhgngny thnpdk) kp hwplunpt) nuplhuhl puguwhwynt) hp nbnk-
Ynipjniuubph wnpnipp, ntunh Snigdhtp unhwyyws kp nhut] Uupgne
hpwynitpubph Eypnyulut nuunwpwut: Uju gqonpdny GYpnyuljub
nuunwpwip vwhdwil] E, np Uwupgne hpwyniipubph Epnyuljuit
ynudkughugh 10-pn hnpdwép ubpwpnmid E bwb wnbnbjuwnynipiub
wnpnipp spuguwhwjnbint yEkpwpbpyu jpugpnnubph hpwyntupp. «Sk-
nEjuwnynipjut jJpugpnpuljut wnpniptiph Wuonmwwinipniup dw-
uUni h mquuunmipjut hhdtwpwp wuwjdwutbphg E....»: dwwnwpubp ow-
poitwynud £ wyu dhinpp wobny. «Ldwl wwonwwint pjub pugulju-
mipjutt yupuquynid mbnkjunynipjut wnpnmipubpp jpunupku
dwdnyhtt wowlghnig, hst k) pugwuwpwp juinpunpunum hwuw-
puwulwt hbkwnwppppnipimitt tkpiuwjwugunng hwpgbph YEpupkpjug
uwnnt)q b Junnwhbjh nbnkjuwnynipnit npudwugpbint Jwdnih htw-
punpnipjul Jpu: Upyniipnid uwpupdh dudnih’ npybu hwuw-
pujulwt pwhbph wuwownywuh JEhuwjuinptt jupltnp nbpp: Ljw-
nh niubkbwny dnnnyppudupujut hwuwpuynipniinid nbnkjun-
Unipjut wnpniptbph wuwonwwinipjutt Juplnpnipniup dwdnih

5 Sk'u Moore, Roy L., and Michael D. Murray, 2. wohu., ko 115:
55



wquunipjutt hwdwp b wit Juuubquynp tkpgnpénipinitp, npny
wnpniph pugwhuwjndwt dwuhtt puunuwljut jupqunpnipniup ju-
pnn E niubbw) dwdmh wquunippui Jpu’ bdwb dhengp sh jupnn
hwdwpyt] hwdwwntnth Ynutughwh 10-pn hnpgwsh htwn, Epk qu
wpnupugyws sk wybjh jupbnp hwuwpwlwljwb pwhh wnjuwjnipjut
wthpudbownnipjudp»©:

Lpwgpnnubph nbkntjunynipjut wypnipubph gquonuwwinipyw-
up winpunupdb] Eu twb Gypnyuwyh junphpnh funphppupuwbwut 4E-
hwdnnnyp b bqpnulul]h hunphpnh twhwpwpujut Yndhnk:

Uyuybu' Gypnwuyh funphph twhwpupitph yndhnth «Lpug-
ponubph wbntjuunynipjut wnpnipp spuguwhwjnbnt Jepwpbkpyup»
2000 pyuuuht pugniudws phy R(2000)7 hmuduwpwpuwluip vwhdw-
unud £ dh pwipp swthwthpukp, npnug nhypnid nkntjunynipjut wnp-
niph puguwhwynnudp Yupnn £ hwudwpydt hppuduswth:

Gypnwyuyh funphpph twppwpuputph Yndhnth tyduws hwudtwpu-
puuth pugunpuljut hnipugpnid hunwjigws bt tub wyh swthw-
uhoutipp, npnup wwhwwbkihu jupnn Eu jhpunyt] nbnkjunynipjut
wnpmph wupnwwin pjuh vwhitwbwhwlnudibp, duubunpugbu

- w) wypunpuipuyhtt thongubph uyywnnid,

- P) hpujusunh buyyunwiljh gipuiljuynd:

Cun npnud «gipuwjuynn hpujuwswth tyyuwnwlp» Bupwunpnud k.

- wudh Juph wuwonwywnipjut wthpudbownnipintl,

- Swip hwmigwgnpénipjut juthudwt wthpudtsnnipntl,

- Swup hwbgugnpénipjut junwpdwt Uk Uknunpynn wudh nu-
nwljut yurnyuintpjut withpudbynnmpniu:

Uhwdwdwbwl, twdwt pwgwhwjnnudp wtwnp b jhuth pugwunhl
nhypbpnd. wuplwiunnpduws  hwuwpulmpjuit - pphwhpu]wljui
punyph JEtuwljui puhny”:

2011 pywljuthtt hwbdbwpwpwlwinyg hwuntu Eyuy twb funphpyw-
pubtwlui Jkhudnnnp: Ujuwbu 1950(2011) hwbdbwpupulubng -
hwdnnnyp dunwhngnipjudp twynd k, np Gpnwyuyh owwn Gphypubpnud
holhiwtinipiniutitipp vh owipp nhwypbpnid hwplunpk) Gu jud hnpdky Ea
hwpQunpl] pugpnniphtt pugwhwpnbnt hpkig wnpniptbpp’ shw-
jwé Lwhiwpuwpubph Yndhnth b Uwpnnt hpwynibpubph GYpnyuljut
nuunwpwih §nnuhg vwhdwbijws swthwhpubph: Loynd E, np tdwt
hrwpuinnudubpp wpwy ] mupwsyws Eu vnphpnh winud wyu Bpypuk-
nnud, npnignid shw hunnwly opkiunpnipnii:

dthwdnnnyp pungénd k, np hofuwtinipiniutpp skt jupnn wu-
hwtgk) mbntjuwnynipjut wnpniph puguhwjnnid, kpt yuwhywiudws

6 https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-57974%22]}, twult’
http://wwvy.foi.am/hv/articles/item/352/
7 Sk u http://www.concourt.am/armenian/decisions/common/2015/pdf/sdv-1234.pdf
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skt UntJkughwyh 10-pn hnpdwsh 2-py wwppbpnipyut swhwuhoubpp,
b hwunwwndwsé sk, np npowdnnpk sjw nbknkjunynipmniup vnwbw-
nt wypunputp, jud gputp uvyundwsé tu, mbnkjunynipjut pugu-
huyndwt hpujuwgwh sowhp ghpuquignid £ mbnkjunynipjut spw-
guhwjndwt hwmtpwjht pwhp, b mbntjunynipjut puguhwjndwt qb-
puu ywwhwiop hwmunwwnguws k:

Umnnihwintpd, wbpbjunynipjut  wnpniph  puguwhwjnnudp
whkwp E hpulwbwgdh pugunrhl nhwypbpnid, Epp wnju kb jrhuwjut
hwipuyhtt jud wthwwnwlwb swhbp b nputp hunwlnpbu vwhdwb-
Jws Lu: Skntjunympjut wnpnipp puguwhwjnt] wwhwienn hopuw-
unipnititbpp whkwp £ hhdtwynpbl, ph husnt | wyy JEuuwlub pwhp
gipuunud nkntjunympjut spuguhwjyndwt sowhh tjundwdp b
wpynp wjpunpuiipuyht Uhongubipp uyunyk) ki, pk ny: Gph wqquyht
opkunpnipyudp wyn wnpniptbpp yuonyuwidws ki guujugus nk-
uwljh puguwhwjinnidhg, nputp sykwnp E puguwhuynygtusd:

dhpngpyuhg wlukpl k np jpugpnnh’ wknEjunynippub wnpyne-
nn spwgwhuwynbint hpuyniupp wdpugpywsé £ dhowqquyhtt dwjupnu-
Uny b pwquuphy tphpubph opktunpnipjudp: 22 opkunpnipjudp Lu
yuonyuwiynid k jpugpnph wbkntjunympjut wnpmoipp: Ujuybu,
«Quuquduyhtt jpunynipjui dwuht» 22 opkuph 5-pn hnnudp uwh-
dwtnud L.

«l. Lpuunjuljub gnpéniutinipinit hppujutwgunnutpp b ;pugpny-
ubpp wuwpuwynp skt pmguhwynt] nintjunynipjutt wnpnipp, pw-
gunnipjudp unyt hnnpdwsh 2-pn dwuny twppwnbugws nbwpbnh:

2. Stptjuunynipjut wnypmniph puguhwynnudp jpunjuljut gnp-
dniubinipnit hpwwbwgunnht, hywywhku twlb jpugpnnhtt jupnn L
wupununl] puinupuih npnodudp pphwljwb gnpsh wnhpny swip
Jud wnwbdtmytu Swp hwihgugnpénipyut puguhuwyndut tywnw-
Uny, tpt hwuwpwlmput swhtph ppkwhpudujut Wuonmuywunip-
Jjut wmthpwdbownnipniut wybkih Swupwlyohe k, pwt mbntjuwnynipjut
wnpnipp spuguhwjnbint hwuwpuwynipjut pwhwgpgnyusnipniip, b
uyunyws ki hmuwpwljulwt pwhbph yuonywunipjut dbwugus pn-
1op dhgngubtpp: Uy nlwpnud, jpugpnnp dhotnpympyudp, nunwuljub
putinipiniu hpwljwbwgynid k nnuthwly»:

Uhwyjt updws hnndusp pwduwljut sk 1phy hwuljwtwnt jpugpnnh
wnpiph wwpnyubimpub nng swjwip: Uhgwqquyhtt ypulunhljub
gng £ nwihu, np jpugpnnh wju hpundniupp gpubnmjnud b dh pwpp
hwppnipmniuttpnid:

1) Lpwgpnpuijwi shpwuyupulqus yniptph npudwnpnid

Lpwgpnpulju wypnipubinh quwownwwinipyniup Eupwugpnid k, np
nugpnnubpp quonwwiudws ku phinbu shpuwyuwpwljws hbnnwgnunw-

8 Sk u https://rm.coe.int/factsheet-on-protection-of-sources-june2018-docx/16808b3dd9
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Juwt b Jbpnswlwb hpkug Wniptpp hojuwbnipniiutphtt b hpudw-
wuwh dwpdhuttphtt mpudwunplnt qupunwlwinipmniihg: Gph tydus
ymptpp dhtgh jpugpnnh Ynndhg wdpnnowugnidp hwuwbih npuntwb
hojumtinipniiubphtt ud wyng, Uks E hwjuwbwlwtnipiniup, np hudw-
wuunwupiut wywugnygubpp Jupnn kb Jbkputhnpudt), JEpubuw jud
wy] Ybpy Juwudl: Uju wyuwndweny £, np UPEp «Luquub pugpbd
Lwwnyhuyh» gnpény hwbgh) b wji bgpujugmpjui, np jpugpnnh’ hb-
wnwugnuuljut ynipp hwpunhp mpudwnpbip jupnn E quunn wqnk-
gnipjnil (chilling effect ) ntukuw] ;pugpnnh junuph mqunnipjub Yypw’:

2) djuynipinii punupunid

Lpugpnnujut wnpmiph yupwnwwinipjut hwennpn mwppp kupur-
nnud E jpugpnnubph wuwownwywinipnil, Epp hojowtnipniuubpp wwhwb-
onid ki nuuunuputmid JYuynipini nw): Uw yupnyuund E jpugpnnht
holawtinipjut jud wy) nidughtt unnygh twpiwpttujut gnpshp nun-
tunig: Zwpy k toly, np ninliu 2007 pdwljuthtt GU2ZY dudnijh wquunnip-
jutt hwpgtipny wunwupwbunnit hpuwywpuyly Ewinud Gpypubpnod
nbntjunympjut wnpmiptbph yuwonwyuinipjut Jepupbpu) ntuntd-
Uwuppnipyni, npny uenygp unphnipny Eudl), np jpugpnnikpp sybnp
E Jyuynipnit mwt pphufjut jud punupughuljut punudupnipnii-
ubph dudwtul jud npytu Jju npudwnpbt nknkjunynipintl, pugu-
nnipjudp wjt nhwpbkph, Epp tdwt wthpudbonnipmiup nith fEuuwlw
wpwtwnipnil, nknkjunynpniup wy hengutpny hwuwtbh sk, sjw
hwjuwiwujutnipnit, np tdwt nknkjunynput npudwunpnudp fyunw-
gh wpnnonipniup b sh vwhdwbwthwlh wyng ntbwlnipniup hbnwqu-
mud iwdwtwinhy wnpniphg nkntnipmnit uvinwbugnd'©:

Uju btpuwppuhpp hwnfjuwbu jupbnpynd E qhtiJwé hwljudwnp-
wnnipjniiibph dwdwtwy, hush b twpuiht Zwpwjuuwdhuwh gnpény
nuqUuljul nphpntbwgp tok) b Uwubwynpuytiu, nphpnitiwp plingdt
E bphk wunbpuquulwb pypulhgitpp uljukb ghuwplyb] npuybu dk-
nunpwuiph htwpwynp JYuikp, wyw bpwip nhunpnhg wpugnpkl
YUbpwsdbt  wuwnbpuquulijui  hwigugnpsmpnibubph  phpwpeh
Junwbglyny hpkug Yubpp'':

3) Uunijh Yuquulbpynmpmuutph qpuubiywlutph b jpugpnn-
utiph wubkph pmquplympmnih

Lpwgpnnubph wnbkntjuwnynipjut hpwyniiph wuwownwyuwinipjut
hwdwwnbtpuinmd Jupunpynid £ dwdniyh juquulbpunipmnitubph

9 Sk'u https://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf

10 Sk'u Organization for Security and Co-operation in Europe, Representative on Freedom
of the Media, Access to information by the media in the OSCE region: trends and recommenda-
tions. Summary of preliminary results of the survey, 30 April 2007: St'u twlt
https:/www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf

11 Sk u Prosecutor v Radoslav Brdjanin and Momir Talic, Case 1T-99-36-AR73.9, Decision
on Interlocutory Appeal, 11 Dec 2002: Sk'u il
https://www.ohchr.org/Documents/Issues/Opinion/Protection/Article 19.pdf
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gpuukiywlutph b jpugpnnubtph wubkph uniquplnipyut hwupgp: Uju-
whu, ophtiml], Ywtwnuwjh ghpwugnytt uuwpwip vwhdwil) £ 9 sw-
thwittho, npniip whwnp £ yuwhwwidbu phppbph jud denhw juquwlbp-
wmpniibkph gpuubljulitpp uniquplbjhu: Ypubp o pphwljui
gnpsdtph putnipyub, dknunpuiph b jnipkp hwuwpbint nt mwpwskine
Ubknhw Juquulbpuynipmniuubph swhtpp hwjuwuwpulontip, wyptwn-
puwipuwyhtt wnpnipbphg mbntjuwwnynipnit vnwbwnt hwjuwbwlw-
unipnitp, Wmpkph hpuwwywpwldws hubkp, funiqupynipmiip uwh-
dwbwthwlbip b juniquplnipinitihg hbwnn Epnwdnipnit juwnwptp,
huswtu twl putwplynmd k, pt wpynp qunidt) Bu wthpudtown ynipt-
nn b wpynp funiqupynipiniup hpwlwbwgyby Ehhduwgnpws, ph ny!%

Ghpdwthuwynid 2007 pyuljwiuhtt Uwhdwbwunpuljut punwupup
uwhdwibg, np (pugpnujut ukyuljubph juniqupynipmiip jpwpnty
E junuph wquunnipjuts hpunjnipp, npp tpugfuunpnud £ Epyph Zpd-
twlwt opkupny':

Uju wpnudny hwnjuybtu uplnp £ Uwpyne hpudniipibph Gdpn-
wuljul puunuputh twhunbuyughtt wpujunhut: Gypnyuljut punw-
npuip jpugpnnubph ptwupuutbph juniqupynipjut b tputighg Wynipbph
wngpuuwiip winpunupdl] £ dh owpp npnomdubpny (Roemen and
Schmitt v. Luxembourg, Ernst and Others v. Belgium, Tillack v. Belgium, Martin
and Others v. France, Ressiot and Others v. France, Saint-Paul Luxembourg S.A.
v. Luxembourg, Stichting Ostade Blade v. the Netherlands, Gormus and Others v.
Turkey): Npwnpnipjut £ wpdwutth «3npuniut punnbd @nipphuyh» gnpdn:

2007 pywjutih wynphiht «Unhwnw» swpwpwpbpep hpuwywpuyt
Ep thwuwnwpnpbtp, npnup Bnipphwjh qhtjws nidiph pwpdpugniy
hpudwbwwnwpnipniip puuwlupgl] bp qununuh: Hhuntdwnnit, ny
ns Uhuyt plipph fudpwghpt Ep, wy) bwb hbnwptunn jpugpnnp, wunnud
Ep, np holuwimipiniiibph dbintwplus vhgngurmidubpp, dwubwynpu-
whu hp whdtwjut juguputh puniqupinmpmitp b hwunwpnpbph
wngpuynidp ppujutiugyt) tht hp mbnkjuwnynipjut wnpmnipp pw-
guhuwjntint tyuwnwlny, htyny jpwpinygb] kp wpnwhwyjnygbnt mqu-
nnipjul hp hpwiynitpp, hwnjuwbu npytu jpugpnn mbnkjunynt-
pntt unwbwnt b thnpumighint hpwyniupn:

Uopqwd qnpény nuunwpuip hwunwnuws hwdwpkg, np wbknh
niiikgh] Yntfbughugh 10-py hnpduwsh uwhnnd: Cun nunwpuih’
qunuih qhuynpuljwt hwunwpnpetph hhdwt ypu hpuywpuljus
nipp, wiwhe pwihg guilwih, phk wiguuwiwh tp qhi]ws
nidtph hwdwp, h yhdwlh kp tEpppnud ikt hwpuyghti pttwpdwt
hwdwp: Cungsting (punynipjutt wnpmipubph  Wuwonwwinipjub
Juplnpmpniip quunwpuip gou, np jpugpnnh wpnuhwyngn

12 Sh:u https://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf
13 Sk u unyb nbnp:
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wquunipjuip, hwnjuybu wnbnkjunynipmnit thnpowtghint hpw-
Yniuphtt dhpwdwnnipmniup hwdwswih sh knkp hpuduwswth tywwnwlh,
sup unghwjuljut wthpwdtownnipnit b hknmbwpwp withpudbown skp
dnnnyppujupuljut hwuwpwlnipniunid, hbnbwpwp weqpuynudp,
ptpph hudwlwpgswihtt mdyuitph wdpnne Swjwp unnwbiwp b ywuh-
wuikp hojuwbmpymbukph Ynqihg hpuduswth skh: Udbjht punw-
puwip wyt yupshpht kp, np holuwinipjutt idwtopnhimly gnpénnnip-
iuukpp Jhwigkgubt wyt putiht, np wthwwnubpp Juntuwthkt nbknk-
Juwnynipnit npudwnpl] hwbpujhtt tpwtwlnipjut hupgkph epw-
pEpwy, wyn pyYnud wytyhuh hwpgbph, npnup YEpupkpnud G ghidws
nidkph':

4) Lpwgpnnukphtu htnbtnt wpgkp

Cwwn | puiwpynud twl jpugpnnutphtt hEnbbnt wpglph hwupgn:
“hnlu 2014 pywluiht GYpnwuyh junphpnh twhiwpuptbph §ndhnku
ok ]:,\ np [pugpnnubpht b wyp Uknhw nhpuwjuwnwpubph hbnbbp, wn
pYnud wngubg nhpnypnud (tracking their online activites), Jupnn k
Juwul) junuph mquunipnip, Ept wjt hpujwtugynd £ wpwbg wb-
hpwdtown Epwppuppubph, b unyuhul Yupnn k Qmmhth‘ wnusynn
wbdwbg Ywipn: Uju Jupnn k h shp qupdub) jpugpnnbph mbnbljw-
nynipjub wnpnipbph yuwynmywinipmiup!:

Zknmwppppwlwi k, np Prnwhuyh ghpugnyt nuunwpuip phinbu
2004 pJwlwuhtt wdpwgpb] E, np wnpmipubph wuwownwwinipniup
whwp b ukjiupuingh jug’ piggpltng twb jpugpnnh hkpwnuughi
qugbph qununuhnmipniup:

Twunwpuwip dwubtwynpuybu b L np wuwownyuwinipmiup
whwnp b pugpuydh plggpltyng wyt wdpnne wbntjuunnipnitp, npp
Jupnn L hwbgkgub] qunuih wnbnbinipmt mpudunpus wtdwbg
unyuwluwiwugdwin: Uy hul] wuwndweny, jpugqpnnh §nnuhg Juwnwp-
Jwué quiugkph hEknwpimuwhwdwpubpp bu Gupwlw B yuwonwwint-
pjul, wyt yuwndweny, np npuip Jupnn Bt hwighgul] nbkntnipmit
npudunpus wmtdwig wthwnwlwbwgdwp!e:

Lnyl dninbkgmdu E wdpwugpdty Upndbkuhwynd, nph @kpugnyt
nuuuwpwip ghintu 2007 pyuluht bk k, np (pugpnpujut wnpnip-
ubkph wuwownmwwunipniip wquun pugpnipjut b dwdniyh hhdtwpw-
nkphg E: Uju npnpdwdp puunuputp wpdwbwqgpby £, np mbknkjuwnynt-
pjul wnpmniph puguhwjnnidp jpugpnnh dntnpwghtt b Ejpujhtt qu-

14 Sk'u https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-160255%22]}

15 Sk'u Declaration of the Committee of Ministers on the protection of journalism and
safety of journalists and other media actors, Adopted by the Committee of Ministers on 30 April
2014 at the 1198th meeting of the Ministers’ Deputies:

16 Sk u Moretti Paolo v. Sentence of Court of Como of 22 November 2002, No. 2054; De-
cision of the Supreme High Court (“Corte Suprema di Cassazione”) — Sixth Criminal Chamber,
21 January 2004, No. 85., Sk u il
https://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf:

60




qtiph YEpswbdwl dhgngny wtjuuljus wpgbjulty kjpugpnnh Ynnuihg
htunnwqu hEkwnwphnipnitp: Zujubwluwinipniip, np nbknkjuwnyne-
pjul wnpmnipp Jupnn b pugwhwyjndt), jhwutgbkgth wjt puthb, np ny
np sh guujwbw jpwugpnnht hipwjinuny wnpwdwnpt] mbinklnipniu-
ubip: Uw Juuugnud k jpugpnnh dwuttmghwnwlwb gnpéniubinipjub wb-
wswpnipniup b wpnynibwybnnipjniip hwnljuwbu punupwlju gop-
dtph hknwptuntpjudp qpunynn jpugpnnubph nhwypnid!”:

Zupl k ok, np ubpiuynidu wdpnne wohnwphnid pwwn E putimpy-
Ynud bwh vwhdwbtughtt wmbguljbntpnud jpugpnnubph funiqupnipjui
hwpgp, vwjujut wyju wenudny juymb puunulut ypulnhlu nnbu
Alwynpqud sk's:

Cunuuhb, pwwn juplnp E pubwupl b bwb wyt swhwithpubpp, npng
ntypnid jpwgpnnhtt Jupkh £ hwuplunpl] puguhwjnbnt mbnbjw-
nynipjul wnpmipp: Ujuybu, ophtwl), Ywtwnuynid Yhpwnynid L
dhqunph hwynth phupp: Ywhwnuwih twhwnbyuwhtt wpuljnhljub
wyuyhuhtt L, np qunuihnipjut hpwyniuph dwuhtt upbjh b junuby,
tpt Jut ptuph htwnlyw) mupptpp.

Upwighli hunnpyulgnpmiip whwnp t hwunwndh quninihn -
pjut yuydwittpnud, wyt pujupdwdp, np mbnkjuwnynipnit hwnnp-
nonh hupunipniup qununuh wuwhyh:

Epfpopp quunthmpymbip whwup b (hth Yhtuwuwb hwgnp-
nuljgnipjut hwpwpkpnipmniaubpnud:

Eppopn  wyy hwpupbpmipmbibpp whnp (hukbh wjbwhupl, np
pupbjundnpku Swpwykt hwuwpwljuljuwb pupopnipjuip: b Ytpon, tpk
poinp wyu swthwihpubpp wqwhywijws b, nuunwpwip ywhkwp k gh-
nwplh wpynp nfju) wupuquynd nknEjungm et wpudwnpn-
nh hpinpniip wwonwwiknt puwhp qpulpen 1 E £odmpunpyniip
huwiun hwuwpuljuljub swhhb, ph- ns':

Yuiplinp L twb UPEY twhunbtywht ypulnhjui: Uwuubwyn-
puwbu Uwpynt hpunfoiipbbph bpnuyuljut qunwpuih bwownb-
wuwjht hpuwyniupp hwugnid E tpwt, np hpwyniuphtt vhowdwnnipjniup
whwnp E twhiwnbugws huh optupny, wjt whwp L htnwwyunh hpuyuw-
swth tyyuinul;: Twubw]npuygbu’ dhpwdnmpjui tyyunwlp whup k
1huh wyng hpwynibiptbpp wuwpnwwbip, nphppuguhwlut wuy-
dwttpny unugdws mintjunynipjut puguhwjnnidp b hwtiguqgnp-
dnipniuttpp Juubp, b np wdjuy dhpwdwnnipniut wthpwdtown k dn-
nnyprufupulju hwuwwpulnipmiind’ hknlyuy ulgpnibipitph hwy-
Jundwdp.

- wquun wpwhwynybnt hpwynitpp dnnnyppudupujut hwuw-

17 Sk'u Ranc v. Ministry of Internal Affairs, Sklep in sodba II Ips 473/2005 in II Ips 474/2005,
10.10.2007: Sk u tralh https://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf:

18 Sk hitps://www.ohchr.org/Documents/Issues/Opinion/Protection/Article19.pdf:

19 Sk'u Moore, Roy L., and Michael D. Murray. upy. wpju.:

61



nulnipjutt hhdtwpwptphg E b wyju hdwuwnny jpungudhongutiph hw-
dwp twhiunbugws tpupuhputipt wnwidtwh jupbnpmipnit niukl,

- (puunjuljut wnpmniph Wuwownywunipniup punjujut wqu-
wnnipjul hhdtwwh wuydwbtbphg k,

- wnwig tdwt uoynwwnipjubt wnpmipubpp Juntuwthti wowly-
gt jpuunjudhengutiphtt hwuwpwlnipjuip hwtpujhtt htnwpnpppnip-
it ubpjuyuginng hwpgbph JEpwpbpu) wbnkjunynippit wugnt
hupgmid: pw hbnbwupny Ypnyuwiw jpundudhongutph JEuuwluu
nppp b puguuwlut wqpbgmpjut JEupwplyh jpunydudheongubph
&oqnhun b hwjwuwnh nbtnkjuwnynipmnil tnunt ntbiwynipmniup,

- hwpyh wntkny dnnnyppujupuljutt hwuwpulnipniunid wqun
dwunyh jpugpnpujut wnpnipttiph wuwywnywiunipyut jupbnpnipjnt-
up b wypniph puguhwjndwt wwhwivh puguuwlut wqptgnipmiut
wyp wquunipjut ypu tdwt dhengp sh jupnn hwdwyuwnwupowub)
Unugtughwjh 10-py hnpdwsh wuwhwoubnht, pwuh nhn wyu sh hhduw-
Ynpyt) hwipuyhtt owhh gipuljuw ywhweny:

Npubu pighwimp ulgpniip wqun wpnuhwndknt hpundniiph
guujugws vwhdwbuwhwljdwt «wtthpudtynnipniy ywhwp £ huwdnghy
Ytpwny hhdtwynpygh: Unwghti hipphtt wmqqujhtt hojuwnipinittpt
Eu quubhwnnid vwhdwtwthwlnidubph hwdwp «swbupwlphn unghw-
Jwjwut ywwhwigh» wnluwjnipniup, b wlwt quwhwnwlut wnwihu
upwip odnyws L npnywljh hwykgnnnipjudp:

Umnu Unnuhg hwodh b weiynud, np wqquhlt huykgnnnipjui
oppwtwjutipp uvwhdwtwhwljyuws tu dnnnyppudupuljutt hwuwpw-
Inipjut’ wqun dundnp kpuspiuynplpnt b wwhuywbkne swhny: Uy
owhp Uké ntp E junwpnid hwjuuwpwlondwt gnpénid, npny npno-
Ynud E, pk wpynp vwhdwbwthwlnidutpp hwdwswth ko hbnnwyunyny
hpujuwswth tyuunwlhi: Puguhuyndwt wwhwiep Jupny L pugu-
uwlut wqplgnipnit niuktwy ny dhuwyt wnpmniph ypw, nph hupunti-
pioitp upnn £ wupgdby, wy bwb jpuundudhengh pw, nph htnptw-
Ynipjniup Jupnn b pwpwpyl] wyuqu httwpuynp wnpmipubtph b
hwuwpwlnipjutt wunwdubtph opowunid, npnup swhwgpgndus tu
utnwtiw] nbnkjuwnynipnit whwbnit wnpniphg, b npnup hptug htp-
phtu Jupnn kb puntiwy wnpnip?:

Zujuunuiyut hpudulut ypulunhlumnd jpugpnnubph nbnk-
Juwnynipjut wnpmipubph puguhwyndwt wenidng hwnljuybu ju-
nplnp tpwtwlnipnit ntibguy 22 vwhdwunpuljub punwpuih U
1234 npnonudp «Zpuwwpul opwptppe» UNC-h b «Uwnwpwn dbinhw»
UNC-h phunidubph hhdwl Jpu’ «Quiiquduyght jpunnpyub dwuhbs
22 opkuph 5-pr hnnuwsh 2-py dwup, 22 pphwuljut pgunujupnipjui
opktugnpph 14-p hnnwsh 2-pn dwuh, 41-p hnnush 2-p dwuh 1-hu

20 Sk "u http://www.concourt.am/armenian/decisions/common/2015/pdf/sdv-1234.pdf
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Ykwnp, 279-py hnpush’ 22 Uwhdwbwnpmpjuip hwdwywnwupw-
unipjwt hwipgp npnobnt YEpwpkpju) gnpény:

Anpsh npuunujupujut ywuwndnipmiup hbnbjujt tp. ghunnutpp
Z2Z hwuntl] putswluwt sSwnwnmipjut hwnjuytu juplnpugnyu gnp-
Stph puthshg unwgl) Eu gpnipnit we wyl, np 26.06.2014 pduljuhu
Gplwtt pwnuph Yktwnpnt b unpp-Uwpwy Jupswut oppwtinkph
punhwinip hpuduunipjut quunwpuip phy 64Y/0032/08/14 qnpény
npnonud | Juyugnply «2Zpuuyqupulyp opwptppht b «b jnip i ks htunkp-
thinughlt Juypht hudwwyunuupwbwpup . «<pugupulpy opuphkpentd
09.05.2014 pwljuihi nyugpdus «<Ompu wnwig Ypwlh, jud nunhlju-
twwbwnh gijuhtt wdwbp Eu Yninwlynud» b «b np i bd» hunbkpubnwght
Juypnid 12.05.2014 pywljuitht wknunplus «Chpwljh nunhljuiwgbup
hwpdwlyt) £ hwynuh pdphoh ypu. Uwupghyp dnnwsnd b Zujuwunwih
nnunoh ] hwigbu squnt dwuhty hopdusubpp  hpuwwywpuwlbne
hwdwp hhup hwinhuwgnn nknEjuwnynipjut wnpnipp puguhwjntniu
wupunuynplgutint dwuht: Gplwt punuph Yktwnpnt b Unpp-Uwpuy
Jupswljwl opowtiitph pinhwimip hpujuumpjut guunwpuih phy
BU1/0032/08/14 qnpdny 26.06.2014 pywljwithtt jujugpwsd npnodwt nhd
npunnubph ubpljuyugmghsubpp phipty ko Jepwptithy pognp, npp dbpdly
k 2z Ytpwplithy ppEwjut puunwpuih 22.09.2014 . npnpdwidp:

22 Jkpwplhs pptwut guunwpuih 22.09.2014 p. npnpdwb phd
nhunnubph ubplujugmghyibpp phply G Jdowpkl ponnp, hush ju-
wulgnipjudp 22 Jdnwpkl] puunwpuip 23.12.2014 pulwiht jujwg-
nkp E «ddnwpkl pnnnpp Jupnype pungniubip dkpdbint dwuhts npnonud?!:

Uoyws qnpsh opowtwljutipnid Uwhdwbwnpulwt nuwnmwpuip
twh wdpwugptg wyu swthwuhottpp, npntg wwhywiudwt nbwpnid
Uhuwytt Jupkih E puguhuynt; mbnijunynipjut wnpmnipp: Ujuytbu,
Puipdp nuwunwpuip kg «Quuqiuduyhtt jpuunynipjut dwuhb»
Zujuunwith Zwbipuwybnmpjut opkuph 5-py hnpdwsh 2-pp dwuh
JE&h wpwpuw npnyph ytpnisnipintuhg htwnbind k, np.

twh  nhnbjunympjut wypmiph  pugwhwpnmdp  fupnn k
ulmplnulr}plﬂil Uhwjt puunwpwth npnydwdyp,

tpypnpy wyl jupng £ ppuljubugdt) dhuyt pphwlub gnpsh
wnhpn,

tppnpn byuinwlp whnp £ (hth swip jud wpwbdbwgbu swip
hwugugnpsénipjut puguhwjnnidp,

snppopn,. hwuwpulmpjui swhbkph pphwhpudulub wwonuw-
unipjutt wmthpuwdtownnipniit wykjh dSwupwyshr whwp L 1huh, pub
unbntjuunynipjut wnpnipp spuguhwynbint hwuwpwlnipjut swhw-
gngnyudnipniup,

hhgkpnpy whup t ugwndws ikt hwuwpulwluwb pwhbkph

21 SE'y http://www.concourt.am/armenian/decisions/common/2015/pdf/sdv-1234.pdf
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wuwownwwinipjul dhwgws pnjnp vhongubpp:

Jt&h wpwpluw tnpuh hpwjuljut pndwtinuynipjnithg hbnbnd E,
np Wyws vhuyt poinp hpwduyuwydwuubkph dhwudwdwbuljju wnlju-
mipniut £ hhdp hwinhuwinud wbntjuwunynipjut wnpniph pugu-
hwjndwt yupununpuip Jhpwnkint hwdwp»?2:

Pugh npuithg Uwhdwiwunpului nunwpuip hunwynpbi wd-
pugpk) E np «Qubqudwhtt jpunympjut dwuht» 22 opkuph 5-py
hnpJwéh 2-pn dwuh uwhdwbtwnpuhpujwlut pnduinulnipniup
hwgnid E wyt putih, np hpwyniuph ghpujuynipjudp wnwetunpnynn
dnnnyppujupuiut ywhknnpmniind hpuduljub npnpujhmput b
hpwyniuputiph vwhdwiwthwldwt hwdwswithnipyut uyqpniuputiphg
Eutny wknkjuundnpub wnpmiph pugwhwpndwb oppwljwh swhp
gipujwm Jupnn L wiwsyl] wyt spuguwhuwynbtnt hwtipuyght gwhh
ujuwndudp wjt nEyptpnud, tpp wnpmiph pugwhwjnnids wathpwdtown
E widh Juiph wuwrnyuwinipjui, swip (wnwidtwybu dwip) hwb-
gugnpémipniup Juijubnt jud swip (wpwbdwytu swp) hwigwiph
Uby dknuinpynn wmudh nuunujut yuonwwunipntuh wywhnybnt hw-
dup: Ujn hpujuyuydwbtiphg wntjuqt dkhh wnuynipinitup dhwyt
Jupny £ hpwwswth hhdp nuntw) opkpny vwhdwiJws Jupgny no
Jtdh wpwpluw npnypnid twhunbuwsd wy) hhdpiph wnluwynipjut
nhypnid mnkjuwnynipjut wnpniph puguwhwjndwt hwdwnp?:

APIIMHE OBAHHUCSAH - 3awuma sncypranucmckux ucmo4HuKkoe ungop-
mayuu. — CTaThs NOCBSILECHA 3aIUTE )KYPHATUCTCKUX UCTOYHUKOB. B Hell nccienyror-
Csl OCHOBHBIE MEXIyHApPOJHbIE MHCTPYMEHTHI M JOKYMEHTHI IO 3aIUTE XypPHAIHCT-
CKHX WCTOYHHKOB. Kpome TOro, paccMaTpwBaeTCs 3alluTa MCTOYHHKA XYpPHAIHCTA C
Pa3HBIX CTOPOH: MPEAOCTABICHUE MaTepHalia, TpeOOBaHUE KYPHAIHMCTA JTaBaTh ITOKa3a-
HUS B cyne, oobickn B CMMU, crexka 3a 9YaCTHBIMH JOMaMH JKYPHAJIUCTOB. B craThe
0oJBIIIOE BHUMAHUE YACISETCS MEePEIOBOMY MEKIYHAPOTHOMY OTBITY 3allUTHI KypHa-
JUCTCKUX HWCTOYHHKOB; TaK, B CTaThe AHAIM3HPYIOTCS CTaHIApThl MeXIyHapOIaHOTO
TpubyHaia o KOrocnaBuu 1o 3anure KypHaIUCTCKUX HCTOYHUKOB, 3HAMEHHUTBIA KPH-
tepuit Burmopa, npumensiemblii B Kanane, a takxe onsit CnoBenun, Mranuu, [IBenun
U IpYruX CTpaH IO 3alllMTe KypHAJIUCTCKUX UCTOYHHUKOB. B cTaThe Takke OcBellaeTcs
npeuenentHoe npaso ECIIY o 3ammre KypHaJIUCTCKUX HMCTOYHUKOB. Cchulasch Ha
MPaBOBYIO CUCTEMY APMEHHH, B CTAThe TAKXKE MOJAPOOHO yHOMUHAIOTCs mo3unuu Kon-
CTUTYIIMOHHOTO cyaa PecnyOimku ApMeHHs B OTHOIICHHHW 3aIlUTHI KYPHATHUCTCKUX
MCTOYHUKOB. ONUpasch Ha TEPEOBON MEKIYHAPOIHBINA OIBIT, TIO3UIMIO EBporelicko-
To CyJa Io mpaBaM 4esioBeka u pemeHne KoHcTuTymmonHoro cyna PA, B cratee omnpe-
JIEJISTFOTCSl HECKOJIBKO CTaHIApTOB 3aIWTHI KYPHAIUCTCKAX WCTOYHHKOB B IPABOBOM
cUcTeMe APMEHHH C YU9E€TOM 0COOOW POJIM KYPHAIHCTOB B JEMOKPAaTHIECKOM OOIIeCT-
BE.

KuaroueBble ciioBa: ce0000a crosa, dicypuanucm, scypranucmekuti ucmoynux, ECITY

2 Sh:u http://www.concourt.am/armenian/decisions/common/2015/pdf/sdv-1234.pdf
2 Sk u http://www.concourt.am/armenian/decisions/common/2015/pdf/sdv-1234.pdf
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ARPINE HOVHANNISYAN — The Protection of the Journalist's Sources. —
The Article is dedicated to the protection of the journalist's sources. It explores the main
international tools and documents for protecting journalists' sources. Moreover, the
article observes the protection of the journalist's source from different dimensions: pro-
vision of material, requiring a journalist to testify in the court, searches of media organi-
zations, and private homes of journalists' surveillance. In the article, great emphasis is
placed on the international best practice in the protection of journalistic sources; thus,
the article analyzes the standards of the International Tribunal of Yugoslavia on the
protection of journalists' sources, the famous Wigmore test used in Canada, as well as
the experience of Slovenia, Italy, Sweden and other countries in protecting journalists'
sources. The article also highlights the ECHR case law on protecting journalists'
sources. Referring to the Armenian legal system, the article also makes a detailed refer-
ence to the positions of the Constitutional Court of the Republic of Armenia regarding
the protection of journalistic sources. Based on the international best practices, the posi-
tions of the European Court of Human Rights, and the decision of the RA Constitutional
Court, the article defines several standards for the protection of journalistic sources in
the Armenian legal system, taking into account the special role of journalists in a de-
mocratic society.

Key words: freedom of speech, journalist's sources, journalist, ECHR
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UTUSULLUSPL MUSUTLUG P LOPONRUC
NrUNPULOLMUUSPULUYUYUL @NOUNN PR3
PruutduusunNn, UChUSNLErh 2BS

UULE UL UNES3UL

Unyt hnpdwsh opowtwmljubipnid putiwpldbnt Eu hknlju) hpuduljut
futinhptbpp.

Niunidbwnuunhwpulswjui gnpbwnnyph htkn «wbthwdwnbnbh w-
pupp» kgpnyph Ukjiwpuinudp wupdwbugnpduws Yppnipmit b guunhw-
nuynipinil utnugnn wdwbg nwphpny.

Nuuniduguunhwpuljswljui gnpswenyp hpulwbuging whdh' wohiw-
nwiipp swpniwknt htn «uthwdwnbnbjh wpupph» pubnpoudibpp” uwy-
dwtuynpud wpwnwiphtt wetsybint b swnbsybint hwtqudwipny.

Juunwhnipmniip Ynpgubint hhupny wohmnwbpuyhtt wuwydwuwgph (ns-
dwl Jupgp wuydwiwnpus jupquuyuwhwljui wnygd Yhpunknt b shhpu-
nhint hwiquuwpny:

Pwtunh punkp - whhwdunnkykih wpwpp, wpunnwipuypll wuydwinugph jni-
Snudp, wojnuwnwbpuyhll wuydwinugph jnidnidp Juunwhnyeiniap Inpghlnt hhdpny, ni-
unillnupuumpwpuswlpul gnpSwinnyp, wyiunwipughl wuydwinugpp jniénidi ni-
untlbwnuumpwpuswlul gnpSwnnyye ipwlwiuging woliunnnbkph hkwn

I. dEppmémipiniu

Qnpéwwnnih twhiwdbkpunipjudp wohmnmwpwhtt wuwydwuwgph
nsdwtt hhdptiph bk optiunhpp ukpuwnt) L twl wojpwwnnnh tjuwn-
dwdp Junwhmpiniip Ynpgubint hhupp, nph hupunipnyt Eupwhhdp
niunidtunuunhwpulyuljut gnpdwnniyp hpwjwbwging wohiwnnnh
Ynnuhg wpjpwwnwupp swpnitwflnt htinn wthwdwwnbntjh wpupp
pny nup: b nuppipnipmnit wopwwnwpwihtt wuydwbwgph (nisdwt
Uh puipp wy) hhupbph wyu hhuph wpwbdtwimd E npnowljhmpjui pu-
guuynipjudp b mwpwpinype dkjuwpwtnipiniiubph wknhp L wnwhu:

vunhpt wyte E, np.

w. uwhdwtiws skt swthwuhottp, npnug hhdwt Ypu wyu fud wju
wpuwppp Jupnn £ wthwdwnbnbh gphndb] ntumdbwunuunhupuljsw-
jwt gnpdwnnyyph htwn,

p. hunnuljkgyws sk «arthundwinbntjh wipwpp» kqpniyph punypep, ho-
sn wuydwiunpyus npnowlh sk, ph wpmynp «uithudwntnbjh wpwp-
pp» whwp k npubnpyh wohmunwipuyhtt dwdbphtt jud ninnujhnpku
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wntsyh wowwnwipuyhtt yupnwljuinipmniutbph juunwpdwip, ph
wjt Jupnn k nplbk §Epy niqnujhnpkt swntsgb] wtdh wpumwnwiphtt
b/jud wntsyt) tpuw dwutwynp fyuupht:

22 wphmwwnwupwyhtt opkitugpph 113-pn hnpwsh 1-ht dwuh 6-py
ipwhtnp vwhdwind ¥ @opdunnnié ppunfnilp nih wopiunnnnh
hkw ;niSkynt whnpny dudlnny §apyws wphnumnmwbipughl wuydwbw-
ghpp, plswhbu Gwl npnowlh dwdfbnny [apyws wopnumnmwipuyhl
wuydwinughpp hwpipwl gpu gnpénnnipyul dudibnp jpubugn ' wo-
Juwwnngh djundwdp Junnwhnienilp npgilint pkuypnid:

22, wplumnwipuhtt opkiugpph 122-pn hngJwsh 1-ht dwuh 2-pn
Ykwnp vwhdwind & @opdunnnil ppunjnilip niih unyl opkhugpph 113-
nn hnpywish 1-hh dwup 6-pp [hwnny Gwpianbuyws hhdpny jnidlynt
upprunwipughll wuydwlimghpp Junwhnipiniip npgpud wppiuumn-
nh htan, Epl 2) nunmdbwpguunpupulswlui gnpdunnypilp hpwlw-
lughnng woluuwnnnp pny; F wndly nyjjuy wiunmwipp swpnibwlyn:
bk whhwlwnbnbyh wipwpp:

22 wplmuwnwipuyht opkiugpph 223-py hnnwsh 1-htt dwuh 3-py
Ykunp vwhdwind ¥ Upprunnuwbpuypll upguigwhnipmniip pruupnnkn
hunlwp Jupng Lo Ghpunyly hbnlyuy Jupguwuwhwlwl wnnydipp. 3)
unyyli opkliugnph 113-pn hnnywsdh 1-pli dwuh 5-pg, 6-pn, 8-10-pg, 13-pn
Jbwnbkph hhupbpny whnuwnwbipuyhl wuydwbiugnph jnidnid:

Onptuunhpp juhunn wunpny E dbwltpyl) niumdbunguunhupulsw-
Yut gnpswnnyp hpufwbuginng widh htwn wphuinutipuyhte upuydw-
tugph msdwt’ Juinwhmpymip Ynpgubne hhdpp wyb juwgbing wopuow-
nnnh Ynnuhg wopwwnwtpp swpnitwltnt htn «athwdwnbntih w-
pupp» Juuwpbne hbwn: Puyybu wpnkt by Gup, npbk jupquynpnid
uwhdwiws sk ny dhuy wyt dwuhb, ph bty punype wtwp E Yph wyn w-
pwppp, ophtwy (hith hwjwhpuulwl, jud wpanh papnuljwbngpyub
unpukpp, wy) twb wyt dwuhl, ph hty oppwtiwjutipnid whwnp k nputinpdh
wyli (ophlnuly nplk dim] wnbyyh wohiunnnh wohtwnubipuhts gnpén-
ubtinipjutp jud JEpupkph tul wpjawinnnh wdtwljut Yjuiphty):

Munmidtwuhpbny wwpptp Gpyputph thopdp' jupnn Eup wpdw-
twqnb], np nuunudtunuwunhwpulswlut wryhwnwipubp Junwpnn
wldh htn wohwnwpuhtt yuydwbwgph (nédwt hwybjju hhuptp
vwhdwiymu ki swwn phpubpmd: Ophtiwl] Nwqupunwbh Zwipw-
whunnipjut wyhwwnwiupwiht opkugpph 52-pn hnnpuép vwhdwtnid
E, np wpjuwnwipughtt wuwydwbwghpp jupnn b nsyl] puunhwpul-
swljutl gnpdwnnyyp hpwjubwgunn wjt wpowwnnnh htwn, ng Juunwpby
E wpjuwnwiipp swpnitiwljiint hbn wthwdwwnbnbjh wipwupnyulut w-
pupp!: \pnquunuith wytwwnwiipuhtt opkiugpph 83-pn hnnwsp uny-

1 Sk'u https:/online.zakon.kz/document/?doc_id=38910832&pos=1210;14#pos=1210;14
(22.07.2022)
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bwpnjutnul npnyp k twppumnbunid?

N} wpjuwnwtipwjhtt opkiugpph 81-pny hnnwish 8-pn Lupwljbnp
uwhdwtnud E, np wpjuwnwipughtt yujdwbwghpt ntuntdbunuunhw-
pulswljui gnpdwnnyp hpuljubwgunng wohiwwnnnh hkwn upnn Ens-
Y] tpw Ynnuhg wojpwwnwipp juwnwpbnt htn wthwdwnbnbih wb-
pupnjulju wpwpp juwnwpbint nhupnids:

Jhpp wpdwsd whnnipmnitbbpmd «anthwdwntnbh wpwupph» opow-
twlubpp mpdugddl] Bu pupnyuijutnipjutt hwdwwnbpunmd, hugp,
wlipgniow, huy-np wpnudny npnowlhwginid £ wpwpph quuhwwndwt
htwpwynpnipinibp, vwuy, vhhitnygt t, sh jupquynpnid wy hwipgp,
ph wpynp wyy Eupunpu) wipupnjuljul wpwuppp whnp £ gpubnpgh
wohiwnwiph Juypnid b wphmuwnwbupwihtt dwdbpht jud wy Yhpy
wntsyh niunidtunuunhwpulsujut gnpswnnyphi:

Pugh wyn, pkl pupnuljuimput swthwihony niuntdbwnuu-
nhwpuwlppwut wpwupph htn wthwdwwnbnbh wpwupph dEjuwpw-
unipniup hus-np wenidnyg vwhdwbwthwlnud E Jippohtthu jhpundwt
opowtiwljukpp, wnnihwinbpd vnbnénd E JEY wy] wunpny hwppuly
pupnuljut wpdbpubph dbjuwpwidwt mkuwtlyniihg:

bpuyniiph nbumpjut Uk pupnjuljuimipiniip punpnoynid k np-
whu pupnt b swph, uuygh b wpdutwywnynipjut, wppupnipyut b
yWunwujwbtwnynmpjut, hwuwpujulut ognuljupnipnit jud Juw-
nwljupnipntt niubtwne ypw hhdtdws Juippugsh fuunut: Ukp hudng-
dudp  pupnuljuimpmibp dhwbpwbwl pofwimulnipni smikgnn
Juwntgnphw k, b tnyt wpwppp Jupnn E pupnyujut jud wipupnju-
Gl hudwpdl] wupwiugnpdus wji pubny, ph np hwuwpulnpeynt-
unud Jud whnnipmniinud £ dEjtwpwindnid, pugunnipjudp wipupnju-
Juwinipjut wytyhuh swp npubinpnudubph, npntp hwbipunhwinip Wup-
uwjuwiph bt wpduwtwtinid (Uwtuunsdnipntl, juduunnipmit b wyjb):

Uju wnnudny, pkl wpwehti hwjwugphg pynid k, np pupnjuljutnie-
miup npytu wthwdwwnbnbih wpupph quwhwndwt swhwihy uwh-
dwtkp nipjugdnud L yipghthu dbjuwpwiinipjut vwhdwkpp, uw-
Juyjt npub gniquihbn wyh UkS winpnontpeint £ wupmbwlymd: Ghqud
unytu hwuwpwlnipjub Uk b inytu hwdwjipnid wwpnn Eplynt wbdhup
Jupnn L wwppbp dninbgmdubp niiktw) tnyb wpupph pupnyuljut
Jud wpupnyuljut (hukjnt hwupgnid:

2Sku http://cbd.minjust.gov.kg/act/view/ru-ru/1505( 22.07.2022)

3Sk'u https:/rulaws.ru/tk/CHAST-TRETYA/Razdel-II1/Glava-13/Statya-81/ (22.07.2022)

4 Sk'u OGwas Teopus rocyapcTsa M npapa: yueGHuk / mox pex. C.JO. Haymosa, A.C.
Moprnosua, T.B. KacaeBoit. — CaparoB: CapaToBCKHH COLUAIbHO-9KOHOMUYECKUH HHCTUTYT
(¢bmwmman) POY um. I'.B. Ilnexanosa, 2018, ko 110:
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> MMumdbupuunpwpulswlub gnpéunnyph hkn «uithun/unnk-
pkih wpuppy kqpoyph UEGawpuinidp  wupdwiuninpgwé ppoyendd b
nuuwmhpwpwlnipintl unwgnng whdwbg vnuphpny:

Ontuunhpp vmwphpuyhtt npbk wuppipulnud sh npl) ntunduw-
nuunhwpwlswljut gnpswnnyph swhwnniutiph hwpgnid:

Uljuhwjwn E, np Yppnipjnit b pguunhwpwlnipnit utnugnn wi-
Ahtip wpwbjuytu Epkluwttpt Eb, vwuytt pupdpugnyt Yppnipmnit
utnwtiwnt pwhwpniibpt Bu twb 18 nwupht jpugus wudhup:

Lwth np tpkuwtbph ntypmd gniquljgynid Bu tptluwgh juydw-
gnyu owhp woliwunwiph wquun ptnpnipjuit hpwyniiph hbtwn, dbp
hudnquudp wyu hwpwpkpuligmput phypmd whnp b iwwugun-
Ynipjnitp npyh Epthuwgh jwjugnyt owhht, hull niunmdbtwnuunhw-
pulpswlju gnpswnnype hpuwjwbwgunng wudh Juppugshtt whwp k ukp-
Jujugytt wnwyt] jphun wuwhwuetbp:

Uju nbwyptpnud, tpp niunmdtwnuunhwpuljswljut gnpswunniyph
swhwnniibpp swhwhwu widhbp ki, Jupsnud kup Uninkgniup wphiw-
wnnnh yuppwgsht jupny k1hul] hadbdwnwpwp dend:

Ophtuly kpkjuwbbpht Yppnn wohunnnubph phupnid, dkp Jup-
Shpny, niuntdbunuwunhwpuljswljuit gnpswnnyph htn wthwdwnt-
nkh £ guujugus wpupp, npp jupnn b Juwut] GpEluwgh wwdht b
npulinpyb) tpu tjundwdp dhghjulut jud hnghljut ppunipjudp:

Gpt bhqhulwt prunipjut npubinpnidutpp phunn mkuwkh Eu b
qnignprpnid Eu Yppnipjnit unnwugnn wudht guy yuwndwnkint htwn, w-
ww unijup sk hnghljwb ppunipjut nhuypnud:

Cuwn U. b. $kljhtp’ hnghljul ppunipinit £ hwdwpmu unynpnnh
hngkjwuh Jpw puguwuwlub wqpbkgnipnitp, npp bpwb pupnyujut
nwnwyuwip b wundwrnid (Jhpwynpwipp b tubdwgunn JEpwpkp-
Untupp, WJuwunwgnudp, tpkjuwgh tjundudp puguhwjn wipwupugu-
Jud JEpwpkpunitpp b dpnwljub puiwnunnipnitubpn, uyyuntiwg hp-
ubkpp, Eptluwght $hghjuybtu jud unghwjuwybu jutjudnws]ws dk-
niuwgubip, untnp b dkdwhwuwlyh Ynnuhg fpnunnmdubpp sfuwnwpkip
b wy tbkpgnpénipinitp, npp GpEuuwgh Uk wnwewgunid E hnghljut
huwtiqupniu)>:

Usohiwnwipny wuydwbwynpyué wihwdwwnbnbih wpwppubpp
wuwpuwnhp sk, np gpubinpdEt wju jud wyt wowlkpnh jud ntuwbnnh
tjuwundwdp: Niunighsp Jupnn L, ophtiwly, nwuh dwdht yphpuynpujut
wpunwhwjnnipnibtp wil) Uk wy) ntunigsh jud wbdh tfundwdp,
nnp, Ubp hwdnquudp, tnyuwbu sh jupnn hwdwwnbnbih 1htt] nrunwd-
twnuunhwpuljswljub gnpswnnyph htwn, pwth np wptjuqt Juun o-
phuwy E U htinhtwiwqpynud E niumigsht, npwyhuh wwpuqund

> Sk u @eaxun C. U. JonoaHUTENbHbIE OCHOBAHUSI YBOJIBHEHHS [IEIarOrMIeCKOro paboTt-
HYKa I10 MHUIMATUBE paboTonaTens.// DkoHoMuka oOpasosanus. Ne 2, 2013, ko 40:
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ndyup b wuinlkpughty bpw Ynnihg Yppuljub gnpswnnyph hpulw-
twgnuup:

bhwnyk, ywhkwp E tjuwnh niubktw), np wnwdht nhwypkpnid fwhuwn
hunpuwhwpnyg b twb «atthudwntnbh wpupp» jud «utipupnyuljut
wpwpp» junbkgnphwgh dEjuwpwiunidp:

Ophtwl 9. fwuymunhih «bpububpbih nuubps yundyuspnid
11 mupbljut tpEuwt hbnyunbpuqdiut dudwbujuopowtinid qui-
1hu E unynpbint dupquyht YEunpnunid: Gphjuwihtt wuhpuwdbon £ Uk
nnipih gnidwp opwljwt Ukl pudwly Yup qukint hwdwnp, npp junphnipn
tp wby pdholp: Hpwlubpkih niunighsp thnpdmd t oquby kpkjuwghlt
wnwowpymu £ pppky hp hkwn. wkubkng, np Epkjuwb hpudwpynd £
nunbhp E mqupynid ngupng, wkulkng, np qu E sh ptmimd’ wow-
owpinid E gnudwpny puwn puwnuyp: Gphowt <hwnpnud» £, awluygh
nupngh wnbopkut hdwbtwny wyy dwuht, wquund E tpubt wohuw-
nwtiphg: Lodus wundwspnid hwpudnp sk vhwiowbwl wuk) ni-
unigsh Juppwughdp hwlwywnuwuuin W pupnuljuinippul ww-
hwlghkphly, pk’ ny: Nunigsh Yhpyup wpwbdimbnud | pugunhly hn-
quuuwpnipjuldp, Jupbkljguupny b pwpnipjudp. dhwl twywwnwlp, np
ntunighsp hbnwyyinky k, ipkjuwght oquby k nky b nplk wy) bpub gni-
dwp nwnt wykh wpymbwybn nwppbpul sh jupnnugl] qutb:
Ujniu Ynnuhg Epkjuugh htn gnidwpny jpunbp ownugp, whljupe bugu-
nuljhg, tnyuwbtu nddup E hudwnbnbh hwdwpt] ntumdbwnuunhw-
puljswuljut gnpdwnnyyph htwn: Uju nhypnid, upsnid Eup, ntunigsh w-
puppl wdkt niwypnid wipwpnjuljwt Juppughs sh upnn hwdwpyby:

Pugh wyn, ptplu phpjws ophttwlp gnigh $jhubtp ntumdbwnuu-
nhwpuwlppwuut gnpswnnyph hbn wthwdwwnbntih wpupp wjt nbw-
pnud, kpk ntunighsp jhukp dpwiubptuh npuuwjinu pupdpugnyu ni-
untdtwwt hwunwnmpniinud b puuujuinbp pugunwybu swthw-
hwu whdwtg:

unyu YEpy swhwhwutbph tjundwdp $hghjulju b hngkljwt
popunipjutt nhyptpt hptug punypny b npubnpdwt tnwbwlny wnwp-
pipynud Bu Epbluwtbph tjuwndwdp Jhpwnynn peunipniuhg wjh
wupq yuwndweny, np Epkjuwgh b ssthwhwu wtdh dnnkgnidp b hw-
Juqnnudp unyt wpupphtt fphuwn nwppbp Jupnn Gu hib:

Pnnp nhypbpnud, Ukp hwdnquudp, twb suhwhwu wbdwug Yppt-
Int gnpéwnnyp hpwjuwbwginn woluwwnnnubphtt whwnp kE ukpjuyugytu
huhun ywuwhwbeutp, gnigh wybkih dbnd, pwb npuup tbhpjuyugdmd ki
wiywthwhwutbph nphypmd, vwjuju bwjuwinptt wykh juhuwn, put
npuip ubpjuyugynid Eu wy] wphiwwnnnubph nbupnud:

Opphtwly, tpt hpwwpwip Jupnn b dwdnyny hpkb pnyp nug
plttunuunnipjut vwhdwbubpt wihgunn, wpwbdht nhypbpnid Yhpw-
Ynpulut jud ny wuplbonn wpnwhwjnmpniuubp, b nuw hp htn
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Jupdws wohwmnmwipwhtt wuydwbwgph nsdwt hwdwnbpunnid
nplk Yy sh Yupng phtuplly, wyw Ubp hudnqiudp wyy wpwppp
Ept ppulnpgh swhwhwutbphtt yuuwjwinnn nuuwpnuh nbypnd,
wwuw, vhbunyt k, whwp k (hth wthwdwnbntjh nuunidbwnuunhw-
puljswuljutl gnpéwnnyph htw:

Pnnp nhypbpnud, upsénid Eup, mthwdwwnbnbjh wpwpph dEjuw-
puidwi swhwithobtpp whwnp Ewwppbpdbt’ hhdp pigniikng swhw-
pniubph swhwhwu jud wiswhwhwu' kpkjuw (hikin hwhquidwipp:

» umdbupuwumnpwpuwlswlwl gnpSwnnyp ppulwbwghng wi-
dp ' wopmmnwbpn owpmbwlbm bk aubhunfunnknlih  wpwpphs
ppulmpnidbbpp | wuydwiadnpjwé wopunnwbphl wnbsyknn b swnis-
Ybyn1 hwbhqudwipny:

Munudtunuwunhwpulswlub gnpswnnyph htinn wthwdwwntnth
wpunp Junpnn E gpubinpyb) hywlu wpjownwipughtt yupunwlwinip-
niutubph juunupdwu sppwtwljubpnmd b/jud wywnwupht wntsyt-
10y, wyttybiu ) wpjuwnwiphg htwnn fud nplk wntgnipinit sniubwny
pnit wpuwnwtipht:

Uju ntypnid, Epp ntunidtwnuunhwpuljswjut gnpswnnyph htinn
wihwdwwnbtnbh wpuppt wetsynid £ wpuwnwipht jud juunwpynud
E wohmmunwiph pupugpnmid, npu wudhowljut ninidnnp Yppnipntu
uwnnwgnn wtdl E, b wpupph tdwt npubnpnidutptt wnwybjuytu jhtunud
kb puguthwyn, huly Jipohttkphu dwuht whnkynipmniip hwuwibh:

Ujpnihwtntpd, phy skt ntwptpp, tpp wthwdwwnbntih wpwppp
Juunuwpynid E wohmwmunwipwihtt dwdbphg htnn jud nplk Ytpy sh
wnigynid wojuwwnwipht, vwjuyt wyt tnyuybu hwdwpynd £ wphuw-
wnwipuwjhtt yujdwbwgnh (nisdwt hhup:

Onphtuwly, tpk nuuwhinup Eptpny hpku pny) E wydt) ny wquplbown
wpunwhwjnnipniuubp jud Juppughs, wyw withwyn k, np wyt hw-
uwtibih E nqupdl] hwuwpulmpjub juyt opowtwljutpht, npyhup ww-
puquynid punpuwhwpnyg k ny opptiwljijh uppwughsé npulinpnn wudht
Juunwhtb] Ypplnt b nquunhwpulbnt gnpswnnype: Fununthp sk, np
nuunhwpwynipjul wwpnwnhp pununphs oy dpwyt wyb, hby tbp-
Juyugynid E nwuwjutnnnh Ynndhg, wy twb tpu swnwyjwué ophuwlp:

Zwlwpwly yipp tpdws ophtwlh’ quuwjunup Jwpnn b hp Yhbgu-
nnud npulinpk) ny ophtiwltjh Jud whquu ny pupnjuljut Juppughs,
hst b whwp E wupnyuwigh dwubwynp jyuuph wtdkntudpubinipjut
hpwyntupny b sputtwplyh wohtmnwipuyhtt hwpwpkpnipniuutph gu-
nupkgdut hwdwnbpunnid wjupwt dudwbwl, pwih e hwdwuww-
nwupuwb mbnkynipniup sh utnwghk) juyt mupwsdnd:

Ppujuwputtwju ghnnipnitubph gnljuinp, ypndtunp U. L. Uw-
1Euhtuygh upshpny, gnpéwinnitt ywhwp E niktw hp twhiwdbntunige-
judp wojpwwnwtpuyhtt Wuydwbwghpp (nskint hpwynitp ntumduw-
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nuunhwpulppulub gnpswnnypubp hpujubtwginng wjit wojuwnnnh
htwn, nJ wpupnjuljut wpwpp E junwpl] ny wpowwnwuph Juypnid b
Uhongubp E dkntwplt] wyn dwuht wunpny pppwtmlny whdwbg nbknk-
Jugubnt yEpwpkpyus:

Utip Jupshpny, bwljult 3k, ph Bipunpu) wipupnjuljul quppu-
ghst htyybtu £ hwmbpuyuwgyt] hp Judpny, phk hwjuwpwl npu: Fnnp
ntypbpnud, wjtt yuwhhg ujuws, Epp hwuwpunipyut juyt okpunbkpht
hwjntp £ quninud npuuwdwinnnh ny ophttwltih Juppwghdp, tw k
pnid ppu puguuwlju hbnbwbpibpp, wn pymd’ twl woliwnwb-
puhtt wuplwhwgph msdwb phuljp: Ophtwl hwdwjuwpwib hp qu-
uwpunuh htwn Juunnwhnipinitp §npgubnt hhupny nistk] £ wpjuwnw-
puyhtt yuydwbwghpt wyu putth hwdwp, np tw nhn dhtish wpuwnwb-
ph pugnidtip UUUL-nud juwnwpl) Ep hwdwlupgswhtt Enuwbwlyng
hmupnwjunipinit b wwwnhdp skp Ypb: Uy thwunp dwuhtt hwdwjuw-
pwip nbnkiugl] t wpnpbt wyt dwdwbwly, Epp wopwwnnnh whwnp L
hwditkht UUL-ht' wqunhdp Ypbne (6U/4054/02/16): SUju nhugpnid
wljuthuwywn £, np puuwpinuh juunwpws wpwppp sh wntsyt) hp wohiw-
wnwtpuwjht qnpbumnqpbh b Juunwpyb] E dhsh wohiwmwnwph punnit-
JEn, uuﬂlul]h wpyn p phnuynpuy hwbhgugnpénipmniu huﬂu}huulgnrl
wpupp  upquunmpmit junwpus widp Jupnn b opouuo]ubnb)
pun Empjut hpujubtwgubng Yppujut b puunhwpulswljut gnp-
swnnijp: Upryn p hknhwunjnp jupnn Ehwdwpyb) wyi paihp, npntn
nuuuwyuwunnmud ku phinig twhlhunid ghunwynpyu; hwbgugnpénipe-
nibtkp junwupws wudhup:

Utltp skup Jhunid wpndbunp U. L. Uwjkuhtugh dnnbgnidu wju
hwipgnid, np tpt quuuwjuinnnu wipwpnuljut Juppughs E npulin-
nnud ny wphuwwnwtiph Juypnid, b wyny dwuht hwjnth L yuntnid hp jud-
phg wjujy, wyw tdwt Juppwgsh hwdwp wopwwnwtpwyht wuydw-
twgphp nudnudp juhuwn punpwhwpnyg k, putth np wphiwwnwuipuht o-
pkuunpnipniit wpweht htpphtt Ynsqusd E jupquynplint wohiwwnwb-
puyht gnpéniiknipyut pipugpnid dwgnn hwpwpbpnipniuubpn?:

Uju mbuwlnithg hwdwdhwn Gup hpujwpwbwlwb qgpuljuinipe-
jut ke wnlju wjt Uninkgdwtp, np wnwudht junbkgnphuyh wphiwnnn -
utiph hwdwp, npnug pymd ko twb nuntdbunuunhwpuljsujui gnp-
dwnnyp hpwlwtwginn woiwwnnnutpp, jupquuuwhwlwt pwpinnd
Jupnn kb hwdwpyb] bl ny wpppwnwbpughtt yupunwlwinipniubbpp
Juwnwpbnt oppwtlnid b Yhugunnid uwnwpynn wpwuppubpps:

6 St'u Manennna M.H. AMOpanbHBIA NPOCTYIOK MPENogaBaTelisl: IpaBoBasi OLCHKA I0-
HSTHS U TIOCIIEACTBHI B chepe TPYAOBOro U IpaskIaHCKoro npasa.// JKypHain poccuiickoro mnpasa,
Ne 10, 2018. TpynoBsoe npaBo  NPaBo COLUATLHOr0 0OCCeYCHHs, ko 61:

7Sk’ u tnyb wnknp:

8 St'u Nauko H. TI. JlycuuniauHapHble YBOJBHEHUS NEeAarorndeckux paboTHukoB B Poc-
cuiickoit @enepanyn.// Bectauk IOYpI'Y. Cepust «IIpaBox». 2016. T. 16, Ne 1, Lo 68:
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Munudbunuwunhwpulswlub gnpéwnnype hpwjubwugung wb-
dwtg nhypnid whwp k opkuunpnpbt uvwhdwbybu jpugnighy uwhdw-
twihwlymdubp, pwih np bpubg Juppughdp phk woliunwiph Juy-
pod, ph npulihg nnipu whwnp t {hth htwpwynphu ophtiwykih’ pu-
guntiny nhunnwynpu) hwigugnpénipnitutp juwnwpbnt jud wipw-
pnjuljwt Juppwughsd npubnplint guujugusd nbup:

» Junmwhmpiniip npghlini hhdpny woluunnwbpuyhl wuydw-
fugph (mSuwh Jupgp  wuydwiuninpyws wpquuyubwlwl wnnyd h-
punkint b sghpunkim hwbhquidwiiipny:

Ppujuputtwjut gpuljuinipyut dkp hwunhynid Eu nbuwljbn-
ubkp wyt dwuht, np nuunudbunuwunhwpuljswljut gnpéwnenyp hpuljw-
twgunn wpuwwnnnubph hkn wyhiwnwphtt wthwdwwnbntjh wpwpn-
juut wpwpp Juunwpbnt hhdpny woliwnwbpuyhtt wuwydwuwgph
nusdwt yupgp whwp k 1htuh dhwubwjut. wijuwjn whpupnyujut w-
pupph juunwpdwt wnknhg b dudwtwlhg, b hbnbwpwp sybwnp £ w-
nwowbw Jjupquuyuwhwlwt wnnydh Jhpwrdwt jupgp yuwhwywbkne
wuhpwdbonnipmni’

bPusybu wpnbku ok kup, 22 wohwwnwipwhtt opkiugpph 223-py
hnnpJwéh 1-ht dwuh 3-pp YEnp vwhdwind E, np wouwnwpuyhe
wuwjdwbwgph nisnudp npytu jupgquuuwhwlwt wnnyd jupnn E fh-
punlt) apiwmnwipuyghl opkiugnph 113-pn hnnywsh 1-hba dwup 6-py
(Yuwnnwhnipinilp npgikpnp) fEnh hhupny:

Nptuk wy jupquynpnid Junwhnipiniup Ynpgutint hhdph Jhpwn-
dwl nphwyph hwdwp opkuunhpp sh vwhdwil), hushg k) nipquihnptu
plunud E, np Junwhnipiniup Ynpgutine piypnid wquundw hpudwup
jujugynid £ npylu jupquuyuwhwljui nnyd, ntunh b whwnp L wyuh-
it wjb hhpwntim upgp:

bPhwplt, wju Jupgquynpnidhg plund £ twl, np «<wthwdwntntjh
wpunpp» kqpoypp whwnp L dEjtwpwigh pugunuytu jupgquuywhuw-
juwt hwpndwt hwdwnbpunnd, hul] wyju phwypnid wyn wpwppp
whwp b wntsdyh wohmwmnwipwihtt qupnujuinipjniuubph juwnwp-
dwlp, gpubinpyh wohuwunwuph Juypnid b wphownwtiph dwdtpht:

Ujnnithwuntipd, dkp hwdngqwdp, nlju) ghypnid weljw E hpudw-
Jub pug, b Junwhmpmniip §npgikint wniuql nuunudiuyuwunhw-
pulswljut gnpdwnnype hpujuwiwugunn wtdwig dwuny vwhdwidus
Lupwhpupp wtwnp b jpugnighy Yupquunpjh, b vwhdwindh Jtpghtuhu
nupuiswndwl htwpuynpmipmniip jupgquuyuwhwliut wy fowfu-
wunidubphg:

Bpb Jupquuywhwlwi winydh Yhpundwi jupgh’ pugunpn eyt

9 Sk’ BouapuukoBa M. A. OcoGeHHOCTH PacTOpP)KEHHs TPYAOBOTO JOrOBOpa C Mearo-
rudeckuMu pabotHukamu // Kommenrapuii cynebHoit npakruxu. Bem. 10 / mox pen. K. B. SIpo-
menko. M., 2004:
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wwhwboknt dwuny nplk juughp skup mbutnud, wmyw ntuntdbunuu-
nhwpulswjut gnpswnnyp hpwljwtwgunn wudh Ynnuhg woutwnwi-
pp owpnitwllnt htnn «wthwdwntntih wpwpppr jupgquuywhwju
hrwpunnud nhnwpybp, bp Jupshpny, &hownn dninkignid sk b wuhhdt
utnugunud £ wyn wpwpph gpubinpdwt Enubwlubpt nt dudwbwlyp:

vunphtt winpunupdly b bwl 22 J4owpkl nunwpuip b hp'
BUu1/4054/02/16 punupughwlwut gnpény 2019 pduljuuth dupunh 28-h
npnodwdp hwynul) L hbnlbyuy hpwjuwlwt ghppnpnonidp. «d&nwpkly
nuunwpwbl wpdwbwgnnid k, np wpiwwnnnh tjundwdp Juinwhnip-
iup Ynpgubine piwypnid optunnh Ynnuhg gnpdwwnnih hwdwp uwh-
dwtgl] E womwwnnnh tjuundwdp tbpgnpdmipjut jhpundwt tplnt
wnuppbpuy

1) gnpdunnih twpwdbnuntpyudp wohwnwipwyhtt yuwjdwbwgnph
nsnud’ wnwig wohiunnnht hwwybu Swinigknt wwpunwluinge-
Jul, jud

2) Yupquuuhwlul yunwupubunynppui jhpuend tuubu-
Ynpuytu npytu Jupquuuwhwlwt nnyd Jhpunking wohwnwtipu-
1ht wuydwbwgph nisnudp, nph ghypnid gnpdwnnit ywpunwynp k
wwhwyuwibk] Jupquuyuwhwlwui wnydh Jhpundwt plpugulupgp:
Ldwt wyjpuunnpup twhwntubint tywnwlp, 48pupkl] nunwupwuh
guwhwwndwdp, woiwwnnnh b gnpswwnnih swhtph hwjwuwpwlyppnidu
E tjuwnh mubbwn], np htwpudnp b hppundh&wljubp, bpp wohiunn-
nht jupgquuyuhwlut yuunuupwbtwnyniput tipwupltne jupgp
wuwhywtbp b wthwuywun wyhwnwipwihtt yuydwtwghpp sinistp
Yupnn E jpugnighs Jiwubbp hwugib gnpswnnthtl withwpyh withw-
dwswthnipjnit wnwewgubiny wopnwwnnnh b gnpdwwnnih pwhtph dhol
(ophtiuly ek wohiwnnnp hpwywpully b qunnthp, jud ppudwlub
wpdbtpubp nyuwuwnpybhu ynipwulwt Juwu £ hwugpb) gnpswnniht)»:

PnJutinuljuyhtt wonidny hwdwdwy (huknyg 22 Jdnwpkly punw-
pwith nhunwplyuwip wyymhwintpd dkp hudngdwdp Yhpehtu nnipu k
Byt ppuduiut tnpdp dEjuwpwitint hp vwhdwbwnpulju (hwuqgn-
poippnitubph oppwtimljhg: Opkuunhpp sh uwwhdwiunid gnpsunnih
httwpwynpnipinitp Junnwhnipnitp Ynpgutint hhdpny jnistint wohuw-
nwtpwyhtt yuydwbwghpb wnwg jupquuywhwlui minyd Jhpunbkine:
Udbiht, punudbiup dkly hnnpdws E vwhdwidws wybt dwuht, ph husybu
whkwp £ Jhpundh Junuhmpmup Ynpgubint hhdpp, b wyn tnpdp
hunuwl] vwhdwind E, np wquudwt hpudwup jhpunymd E npytu
jupquuyuwhwlwl nnyd:

dhpngpyuyp hwodh welkny Jupsmd Lup, wfjuy nhupnid utigh-
np whwp Enisdh opkiunpujutt thnthnpunipniuiubph Swtwwyuphny:
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Bqputhwgnid

Udthnthtyny Jtpngpugp whnp b wpdwiwgpkip, np niunidi-
nuunhwpuljsujut gnpéwnnyp hpwlwbwginng wbdh hbkn Junw-
hnipjniup Ynpgutiint hhupny wojuwnwpuyht yuydwbwgph nusdwi
htunhunnunp juhun ptph E jupquynpjus: Zunwlgus sk «wtthw-
dwwnbnbh wpwpp» Eqpnyph pndubinulnipmniip, b whqud jujunpny-
Jwsd sk Jtipohhu htwpuwynp dkjuwpwtidwt ninnnipyniup: Zunwlgk-
Jwsé sk twl, pk nuunidbwnuunhwpuljsuljut gnpswnnyph hpwulw-
twgdwt htwnn wthwdwwnbnbih wpuppp huswybu b Epp whwp E npulinp-
Jp ulzluulmulhpul]h'u ululpmuﬂlulhmp]mhhhp]} Juwnwpknt opowtiwly-
tbpnwd, ph’ tkpuph twl wolunnnh’ wouinwuliphg nnipu gpuling-
Unn Juppugpdp: ,

Utp Jupshpny wyu hhupp whwp k tkpunh wntijuqh ph wpluw-
nwtiph phpwugpmd, pk’ npuithg wpwy Jwd hkwnn wolunnnh npulin-
pwés wipwupnuljub, hwjunuunhwpulswjut b pphwjut opkupny
htnwyipny ghunu)npmpjudp junwpdus wpuppbbpp npnowljh
dwpnipnit nmubkbwm phypnid: Upjuwwnnnh dwutwynp Yyubupnid
npulinpué Juppwghdp Jupnn E hhdp nuntw) wopmwnwpuwyhtt hw-
npupkpnipnitubph pupupdwi hwdwp, tpk wjit hwipuwyiugyt) E jud
ynpnid £ fmhun wipwpnjuljut jud hwjwhpwulwb punype: Ophtwl,
bpt wiqud nunigsh’ Jujuunmpjudp qpundtnt thwunp hwipughi
sk, myw dhlitinygt E, wytt ywhwnp E ghunwplydh npytu «<ntuntdbiunguu-
nhwpuwlppuut gnpswnniyyph htnn withwdwwnbnbjh wpupp»: dbpow-
whu, dbp hwdnquudp, ywhkwnp E nwuppbpuljus dninkgnid npulinpygh
«cuithwdwnbnt)h wpupp»-h UEjhwpubimpjut hupgmd’ wuydwbw-
Ynpws Yppnipntt b puunhwupulnipnit uinwugnn wbdwbg nwph-
puyhl fudpny:

MAHE KAPANETAH — Pacmopiicenue mpyooeozo 002060pa ¢ pabomuuka-
MU, 6bINOIHAIOWUMU 00pa3osamenbhble Pynkyuu. — K yucily oCHOBaHUM MpeKparie-
HUSL TPYZOBOTO JOTOBOpA 10 MHHIIMATHBE Pa0OTOMATENsl 3aKOHOIATENh OTHEC TaKKe
OCHOBaHHUSI yTpaThl JOBEepHs K PaOOTHHKY, CaMOCTOSTEIBHON TOJOCHOBOW KOTOpPOH
SBIISICTCA COBEpIICHHE PAaOOTHUKOM [ESHHSA, HECOBMECTHMOTO C TIPOIODKCHHEM
BBIITOJTHEHUS BOCTHTATENbHONH (yHKIMU. B oTnmume OT psma OpyrHX OCHOBAaHHH
PacTOpXKEHHSI TPYIOBOTO JOTOBOpA JaHHOE OCHOBAHWE OTIMYACTCS OTCYTCTBHEM
OTIpEe/ICIIEHHOCTH | JIOIyCKAeT pa3IndHble ToNKoBaHML. [Ipobiema 3akimrogaeTcs B TOM,
9TO 3aKOHOJATEIICM YETKO HE OMPEICICHBI KPUTSPUH, IO KOTOPHIM MOYKHO OINPEICIUTD,
COBMECTHMMO JIU TO HJIM MHOE JICHCTBHUE C BOCIIUTATCILHOW (DYHKIIUCH UM HET.

JlaHHas CcTaThsi MOCBSIIEHA WHCTHTYTY PACTOPXKCHHS TPYIOBOrO JOTOBOpa C
JIIIOM, BBIMOJHSIONIAM O0pa30BaTeIbHYIO (YHKIUIO, [0 WHHUIUATHBE PabOTOIATEN,
MPEJICTABJICHBI CYIICCTBYIONIUE K HEMY HaYYHBIC ITOJXOJIbI, OIBIT 3apYOCIKHBIX CTPAH H
cyneOHas npakTuka Pecnyoimkun ApmeHus.

KitioueBble ci10Ba: Hecogmecmumulii NOCMYNOK, pacmopiicenue mpyoo6oco 002080pd,
pacmopoicerue mpyoogozo 002080pa NO NpuuuHe Ympamvl 008epus, BOCHUMAMENbHAS DYHKYU,
pacmopaicenue mpyoosozo 002080pa ¢ pAbOMHUKAMU, 8LINOTHAIOWUMU BOCNUMAMENLHYIO QYHKYUIO
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MANE KARAPETYAN - Termination of Employment Contract with Employees
Carrying out Educational Functions. — In the grounds for termination of the
employment contract at the initiative of the employer, the legislator also included a
ground for loss of confidence in the employee, the independent basis of which is the
permission of an employee performing an educational function, an action incompatible
with the continuation of work. Unlike a number of other grounds for termination of an
employment contract, this basis is characterized by a lack of certainty and gives rise to
heterogeneous interpretations. The problem is that the legislator has not clearly regu-
lated, by what criteria should it be determined whether this or that act is compatible with
the educational function or not? This article presents the institute of termination of an
employment contract at the initiative of an employer with a person performing an
educational function, existing scientific approaches to it, the experience of foreign
countries and the judicial practice of the Republic of Armenia.

Key words: inappropriate behavior, termination of employment contract, termination of
employment contract based on loss of trust, educational function, termination of employment
contract with employees performing educational function
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COPYRIGHT IN ARTIFICIAL INTELLIGENCE GENERATED RE-
SULTS

ARPINE HOVHANNISYAN, NUNE POGHOSYAN

The paper discusses the possibility of protecting artificial intelligence results un-
der copyright from the point of view of the author of the work, the conditions of protec-
tion and the rights granted as a result of protection. In modern world, artificial intelli-
gence creates works that, if created by humans, would inevitably be considered copy-
righted works and would be subject to legal protection. There is still no unified ap-
proach to the recognition of copyright to the results created by artificial intelligence,
while the solution to this issue can be of theoretical and practical importance.

In the course of the research, general philosophical and traditional-legal methods
were used. The research was based on both legal sources (RA Law on Copyright and
Related Rights, Berne Convention, judgments of the RA Court of Cassation and foreign
courts), as well as scientific works such as published books, scientific articles, etc.

The article raises the question of the possibility of legal protection of works cre-
ated by artificial intelligence within the framework of other legal structures, including
the legal regulations regarding the persons organizing the creation of the work.

Key words: artificial intelligence, copyright, author, creativity, originality, moral rights,
persons organizing the creation of the work

Along with the rapid pace of technological development in the modern
world, new challenges for the development of law are emerging. As a result of
the creation and implementation of artificial intelligence, today it is possible to
use various search engines (for example, Google Search), recommendation sys-
tems (used by YouTube, Amazon and Netflix), human speech understanding
systems (for example, Siri, Alexa), self-driving cars (like Waymo), creative
tools (ChatGPT and AI art), automated decision-making and strategic game
systems (like chess and Go), and more. Artificial intelligence is used by large
social networks to solve various problems. For example, the UK House of
Commons Digital, Culture, Sport and Media Committee in its 2019 report
raised the possibility of using artificial intelligence to combat hate speech on
social media'. Today, Facebook uses artificial intelligence to identify and re-
move hate speech’, misinformation®, and other harmful posts from its content.

Artificial intelligence is also involved in the creation of intellectual prop-
erty objects. For example, in 2016, a painting called "The Next Rembrandt" was
presented at an exhibition in Amsterdam, which was obtained using deep learn-

! House of Commons Digital, Culture, Media and Sport Committee, Disinformation and
‘fake news’, Eighth Report of Session 2017—19, Published on 18 February 2019 by authority of
the House of Commons, available at <Disinformation and ‘fake news’ (parliament.uk)>

2 https://ai.facebook.com/blog/how-facebook-uses-super-efficient-ai-models-to-detect-hate-
speech/

? https://ai.facebook.com/blog/heres-how-were-using-ai-to-help-detect-misinformation/

77



ing systems of artificial intelligence. Based on a study of 346 works by the
Dutch artist Rembrandt, the system replicated the artist's brushstrokes, use of
light and shadow, facial features, symmetry, and expressive style of the subjects
and obtained the artist's portrait®.

Another example an artificial intelligence machine system called DALLE-
2. As a result of running it, it is possible to obtain images by entering certain
words that describe them. In other words, this system converts text into images
through an encoding-decoding chain’.

Through artificial intelligence, it is also possible to receive various music,
symphonies, articles, videos, portraits, video games, TV episodes, poems, sto-
ries, new words, simulations of this or that situation, characters, summaries,
designs, etc.

In order to create such results of artificial intelligence activity, to promote
innovations, technological progress, to receive economic benefits from them, to
protect them from using, copying, and transforming in various ways, it is impor-
tant to protect these results from a legal point of view. Therefore, the existence
of such wide opportunities for creation of intellectual property objects by artifi-
cial intelligence gives rise to such legal questions as, for example, the possibil-
ity of protecting the results of artificial intelligence under copyright, the need to
recognize artificial intelligence as a possible subject of copyright.

Although there is currently no unified definition of the concept of artificial
intelligence, the existing approaches to its nature and concept generally con-
clude that it is a complex software system performing such problem-solving
functions as are typical of human intelligence. Thus, for example, according to
J. Fetzer so-called artificial intelligence refers to things that, as a result of some
process, have a certain property—intelligence—because they were created,
designed, or manufactured that way®. J. McCarthy notes that the creation and
use of artificial intelligence is aimed at understanding human intelligence
through the use of computers, however, Al is not limited to methods that are
biologically observable’. H. According to Surden, artificial intelligence should
be described as the use of technology for the purpose of automating the solution
of problems that usually require human intelligence®.

There are various subfields of artificial intelligence, one of which is ma-
chine learning. The logic of the latter's work is to identify essential patterns in
the available data and use them to solve this or that problem. In other words, a
machine learns by taking data from a knowledge or experience base and gener-
ating results that can be used later by other algorithms to solve a problem’. Such

* https://medium.com/@divya.dixit/the-next-rembrandt-3631f4¢04b98;

https://www.nextrembrandt.com/

3 https://medium.com/geekculture/what-is-dalle-2-what-to-know-before-trying-the-
groundbreaking-ai-e7a585f2edf0; https://openai.com/product/dall-e-2

Fetzer, J.H. (1990). What is Artificial Intelligence?.In: Artificial Intelligence: Its Scope

and Limits. Studies in Cognitive Systems, Kluwer Academic Publishers vol 4. Springer, pp 3-4;
Dol:. https://doi.org/10.1007/978-94-009-1900-6_1

7 McCarthy J. (2007), What is artificial intelligence? Computer Science Department Stan-
ford University, Stanford, CA 94305; http://www-formal.stanford.edu/jmc/, Revised November
12,2007, page 2;

8 Surden H., Artificial Intelligence and Law: An Overview, 35 Ga. St. U. L. Rev. (2019).
Available at: https://readingroom.law.gsu.edu/gsulr/vol35/iss4/8; page 1307,

? Lee JA, Hilty R., and Liu KC, “Artificial Intelligence and Intellectual Property”, Oxford
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systems play a major role in the creation of intellectual property objects.

Machine learning has its types. As such, supervised learning, unsupervised
learning and reinforcement learning are mainly distinguished. In the case of
supervised learning, the data serving as a basis for learning contains information
that is missing in the test data unknown to the system, and the task of the Al is
to predict with maximum accuracy which information is missing in the test data
based on its learning. In the case of unsupervised learning, the Al must reveal
the internal structure of the data given to it, the accuracy of which is not
checked by any external source. It is believed that this kind of learning is more
similar to the process of learning by a person, because, for example, when a
person learns to see, no one explains to him how to do it'’. In reinforcement
learning, the Al learns as a result of interaction with the environment, which
includes the Al's actions to change the environment and the punishments or
rewards received in response, and the goal is to maximize the rewards''.

Although there is currently no artificial intelligence operating completely in-
dependent of human intervention, there is a segment of artificial intelligence op-
erations that cannot be explained by humans and is often referred to as the "black
box" of artificial intelligence. Artificial intelligence deals with the reception, rec-
ognition, storage, analysis of large amounts of data, the discovery of connections
between them, the reception and transmission of results, in which a certain part of
its steps are unknown even to programmers. It is still not clear which features of
the training data are used to achieve the goal set by the Al and to obtain the ex-
pected result, and it is due to the ability of the Al to perform, independently create
and reason about tasks beyond human capabilities that it is considered "intelli-
gent". However, such ability is limited by the learning problem posed and the data
provided for training, since all three of the above-mentioned types of machine
learning activities are highly dependent on human input, which in each case can
be expressed in the formulation of the learning task, its design, and the develop-
ment of an algorithm for its implementation, in the forms of providing initial data
for training'”.

Referring to the possibility of protecting the results created by artificial in-
telligence under copyright (in particular, in the subfield of machine learning), it
is necessary to consider it from the point of view of the subject of copyright, the
conditions of protection and the rights granted as a result of protection.

One of the debatable issues surrounding not giving copyright protection to
the results created by artificial intelligence is the traditional approach that copy-
right applies only to works created by a human author.

For example, in the Berne Convention on the Protection of Literary and Artistic
Works", which was adopted in 1886 and later amended many times, the concept of
authorship is not clearly defined. Nevertheless, some authors, referring to the provi-

University Press, United Kingdom, 2021, page 8; DOI: 10.1093/0s0/9780198870944.001.0001
' Pam Frost Groder, ‘Neural Networks Show New Promise for Machine Vision’ (2006)
8(6) Computing in Science & Engineering 4.
' Supra note 9, pp. 12-25;
2 1bid, pp. 26-27;
Berne Convention for the Protection of Literary and Artistic Works amended on Septem-
ber 28, 1979 available at <https://www.wipo.int/wipolex/en/text/283698>
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sions of the convention, find that it refers only to the works of human authors'*.

Regarding this issue, there are similar approaches in the positions ex-
pressed by the courts within the framework of various judicial cases. Thus, for
example, on the basis of the regulations defined in the EU Copyright Directive,
the EU Court of Justice expressed the position that authorship is strictly related
to the author's personality””.

In another case, which involved a monkey's copyright in a photo of
himself, the U.S. District Court for the Northern District of California denied
recognition of the monkey's copyright, thereby upholding the view that the
creation of the work is attributable only to humans and only human-made
results can be protected by copyright'®. Such an approach in itself excludes the
recognition of copyright to the results created by artificial intelligence, unless a
significant creative contribution has been made by a human being'’.

In Australia, too, only a natural person can be the author of a work'®,
which excludes the recognition of copyright in the results created by Al In
Acohs Pty Ltd v Ucorp Pty Ltd case, the High Court of Australia held that the
computer-generated HTML code underlying information sheets was not
copyrightable because it was created by a computer program, not a human'. In
this case, both the creator of the computer program and the person who enters
information into it cannot be considered the author®.

There are countries, such as Great Britain, South Africa, New Zealand,
Ireland, where computer-generated work is considered work created in the
absence of a human author’’. These countries recognize the copyright of
computer-generated results of the person who performed the actions necessary
to create the result”. For example, in Nova Productions Ltd v Mazooma Games
Ltd case, the High Court of England and Wales had to decide whether elements
of a computer game created using bitmap images created by a developer were in
fact the developer's work. The court took into account that the developer created
these images, in which he implemented the rules and logic on the basis of which
each element of the game was created. Therefore, he is the entity by whom the
means necessary to create the work were taken, and he must be considered the

' Ginsburg, J.C. (2018). People Not Machines: Authorship and What It Means in the Berne
Convention. I1IC 49, 131-135, DOI: https://doi.org/10.1007/s40319-018-0670-x

!5 European Court of Justice (2011a) Painer v. Standard Verlags GmbH C-145/10; Euro-
pean Court of Justice (2012) Football Dataco Ltd v. Yahoo! UK Ltd C-604/10;

16 Naruto v Slater, case no. 15-cv-04324-WHO (N.D. Calif. 2016);

17 Abbott R. B. (2016) I Think, Therefore I invent: creative computers and the future of pat-
ent law. Boston College Law Review, Vol. 57, 1079-1126; Available at
SSRN: https://sstn.com/abstract=2727884 or http://dx.doi.org/10.2139/ssrn.2727884; Yanisky-
Ravid S. (2017), Generating Rembrandt: Artificial Intelligence, Copyright, and Accountability in
the 3A Era--The Human-like Authors are Already Here- A New Model, Mich. St. L. Rev. 659-
726, Available at: https://ir.lawnet.fordham.edu/faculty scholarship/956

'8 Copyright Act 1968, s. 32;

' Acohs Pty Ltd v Ucorp Pty Ltd [2010] FCA 577;

%% Thalainen, J. (2018). Computer creativity: artificial intelligence and copyright. Journal of
Intellectual Property Law & Practice, 13, 724-728, page 3;

2! Supra note 9, page 176; Miernicki M., Irene Ng (Huang Ying), (2021) “Artificial intelli-
gence and moral rights”, Al & Society 36(2), 321; DOI:10.1007/s00146-020-01027-6

MacCutcheon J (2013) The vanishing author in computer-generated works: a critical

analysis of recent Australian case law. Melbourne University law review 36:915-969;
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author of the work™. However, what actions should be considered "necessary
actions" is still the subject of various debates™".

Referring to the issue of human-author of a work from the point of view of
the Republic of Armenia's legislation, we should note that Article 6 of the RA
Law "On Copyright and Related Rights" (Law) stipulates that the natural person
who created the work is recognized as an author. And in accordance with Article
4, Part 1, Clause f of the same law, the results obtained without human creative
activity with the help of technical means are not considered the object of
copyright. Regarding the issue, the Court of Cassation expressed the position that
"Creativity is an immaterial good, the result of the spiritual activity of people, the
immaterial result of the intellectual activity of a person"”. In other words, under
the current legal regulations, only a person can be recognized as the author of a
work in RA, which in itself excludes the recognition of the copyright of artificial
intelligence. Nevertheless, in the current era of rapid technological developments,
the possibility of legal protection of the results of artificial intelligence should not
be excluded, and the further possibility of copyright recognition should be
considered from the standpoint of the legal personality of artificial intelligence.

Legal personality is the ability of a person to have rights, to bear responsibilities,
to acquire and implement them through his actions. It is strictly related to the subject's
autonomy, the ability to make independent decisions, implement them and bear
responsibility for them. The autonomy of artificial intelligence implies that it should
act completely independently of humans, without human control, independently
posing problems and creating their solutions. It is in the presence of such autonomy
that one can talk about the possibility of granting rights to artificial intelligence,
setting responsibilities for it, and taking legal responsibility on its own. Meanwhile,
currently, even the most advanced computer programs and robots are not capable of
acting independently beyond human supervision: they are limited by the problem
posed by the person, the continuously performed instructions, the predetermined
framework of the processes, even if at a certain stage of the processes a person cannot
explain as a result of which actions the program gets a certain result. Therefore,
artificial intelligence cannot independently enter into legal relations, realize its rights,
duties and be responsible for them. Finally, as noted by B. Smith, legal personality as
a legal concept aims to regulate human behavior’®. Therefore, at least the possibility
of artificial intelligence being the holder of copyright is debatable.

Referring to the next key condition for providing protection under
copyright to this or that object, that it is the result of creative activity, A. Bridy
believes that if creativity is not defined as an absolutely human characteristic,
but can be understood as a set of certain characteristics of behavior, then it can

2 Supra note 10, p. 2;

* Davies CR (2011) An evolutionary step in intellectual property rights—artificial intelli-
gence and intellectual property. Computer Law and Security Review, University of Glamorgan
27:601-619; Perry M, Margoni T (2010), Thomas, From Music Tracks to Google Maps: Who
Owns Computer Generated Works?. Computer Law and Security Review, Vol. 26, pp. 621-629,
Available at SSRN: https://ssrn.com/abstract=1647584; Lambert P (2017) Computer-generated
works and copyright: selfies, traps, robots, Al and machine learning. EIPR 39:12-20;
DOI:10.31228/osf.io/np2jd

23.19(J), 2007 decision of the Cassation Court of the Republic of Armenia;

26 Smith B. (1928) “Legal Personality.” The Yale Law Journal, vol. 37, no. 3, pp. 283-99.
JSTOR, https://doi.org/10.2307/789740.
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be embedded in the codes of machines”. D. Schoenberger tried to reveal the
possibility of creativity by artificial intelligence from the standpoint of
cognitive psychology. Examining creativity and intelligence as psychological
phenomena, the author notes that the first is typically characterized by the
features of innovation and usefulness, the evaluation criteria of which are
interconnected fluency, flexibility, originality, elaboration, uniqueness, and
intelligence is the ability to acquire and apply knowledge and skills or
psychological quality that includes the ability to learn from experience, adapt to
new situations, understand and apply abstract concepts, and use knowledge to
manage the environment. Therefore, a link between creativity and intelligence is
hypothesized, and creativity requires a minimum level of intelligence®.

In 1950, A. Turing developed a test, known as the "Turing Test",
according to which a computer exhibits rational behavior if it is able to respond
in a human-like manner when communicated in natural language, and the
person communicating with it would assume that the communicator is human®.
However, this approach was later replaced by the Lovelace test, according to
which computers can be considered intelligent only when they have the ability
to create independently. In other words, a computer can have intelligence if the
person who created it cannot explain how the computer gets this or that result™.

Essentially, all the mentioned approaches are based on the idea of
intelligence being a characteristic of a person and the idea of mutual connection
between creativity and intelligence. It implies that the ability of artificial
intelligence to demonstrate creativity in the process of creating a result directly
depends on the presence of a certain level of intelligence. Although the above-
listed characteristics of creativity may be present in the work, in each case it is
necessary to find out to what extent they are the result of intellectual activity,
and not, for example, chance.

Various courts have also addressed the question of the possibility of
creativity during the creation of a certain result by artificial intelligence. For
example, the EU Court of Justice expressed the position that the works that are
original, the result of the author's free and creative choice, and in which the
author's creativity is expressed, can be the object of copyright protection®. That
position was also found later in a number of other cases, where the EU courts
adopted the concept of the result of the author's own intellectual activity’.
Following this concept, many authors find that the results created by automatic
Al systems do not meet the specified criteria and therefore cannot be considered

" Birdy, A. (2016). The Evolution of Authorship: Work Made by Code. The Columbia
Journal of Law & The Arts, 39(3), 395401, DOI: https://doi.org/10.7916/jla.v39i3.2078;

28 Schénberger D. (2018) Deep Copyrlght Up - And Downstream Questions Related to
Artificial Intelligence (AI) and Machine Learning (ML) in Droit d’auteur, 4.0 / Copyright 4.0, DE
WERRA Jacques (ed.), Geneva / Zurich (Schulthess Editions Romandes) pp. 145-173., Available
at SSRN https://ssrn.com/abstract=3098315, pp. 3-4.

» Turing A. M., (1950) Computing machinery and intelligence, Mind, Volume LIX, Issue
236, October pp- 433—460 DOI: https://doi.org/10.1093/mind/LIX.236.433

3% Bringsjord S, Bello P, Ferrucci D, (2011) ‘Creativity, the Turing Test, and the (Better)
Lovelace Test” Minds and Machmes 11(1); DOI 10.1023/A:1011206622741

Infopaq C-5/08 Judgment of the Court (Fourth Chamber) of 16 July 2009;

2 BSA: C-393/09, Judgment of the Court (Third Chamber) of 22 December 2010; Painer:
C-145/10, Judgment of the Court (Third Chamber) of 1 December 2011; Dataco: Case 604/10,
Judgment of the Court, (Third Chamber) of 1 March 2012;
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original works and be the object of copyright protection®.

The US Supreme Court also referred to the standards of originality and
creativity of copyright. The court found that only those parts of a work that are
the author's creation can be protected under copyright, and the mere selection,
coordination, and arrangement of information were not considered factors that
give the work originality. In this case, the court initiated the application of the
"minimum plausibility" standard, which implies that works created by artificial
intelligence are nothing more than mechanical work, and if a person does not
invest originality in them, then they cannot be protected by copyright™*.

An approach similar to the above-mentioned positions is also adopted in
the legal regulations of the Republic of Armenia. From the wording of Article 3,
Part 1 of the Law, it follows that a work is the unique result of the author's
creative work. In other words, our legislation also defines the conditions for
copyright objects to be the result of their originality and creative activity.
Therefore, in order to be protected under copyright, results created by artificial
intelligence must also meet these standards.

There are some authors who believe that even in the case when the result of
intellectual activity was created with the help of artificial intelligence, the
originality of the work can be present if the human contribution in obtaining that
result is significant™. Perhaps this was also the position expressed by the Internet
Court of Beijing in China, where the court, although it confirmed that machines
cannot create the subject matter of copyright, and the essential thing here is that
they are created by humans, but found that the human contribution that had led to
the creation and use of the object, deserved some protection under copyright®®.

In our opinion, such situations, when the work is created by a person with
some technical support of artificial intelligence, are different from those
situations when a person only voluntarily determines certain scopes of work
creation, and the actual result is realized by artificial intelligence. In the first
case, the question of the possibility of protection of the work under copyright is
simpler, because the conditions regarding both the human author and creativity
can be met, while in the second case, the question of the demonstration of
creativity by artificial intelligence and the determination of the author of the
created work is at least debatable.

33 Madeleine CB (2018), Artificial intelligence and the creative industry: new challenges for the
EU paradigm for art and technology by autonomous creation, in Woodrow BARFIELD and Ugo PA-
GALLO (eds), Research handbook on the law of artificial intelligence, Northampton, MA : Edward
Elgar Publishing, pp. 511-535, DOI: 10.4337/9781786439055.00032 Deltorn, Jean-Marc and Macrez,
Franck (2018), Authorship in the Age of Machine learning and Artificial Intelligence. In: Sean M.
O'Connor (ed.), The Oxford Handbook of Music Law and Policy, Oxford University Press, 2019
(Forthcoming), Centre for International Intellectual Property Studies (CEIPI) Research Paper No. 2018-
10, Available at SSRN: https:/ssrn.com/abstract=3261329 or http://dx.doi.org/10.2139/ssr.3261329;
Lauber-Ronsberg, Hetmark A. and S., 2019. The concept of authorship and inventorship under pres-
sure. Does artificial intelligence shift paradigms? Journal Intellectual Property law and practice 14: 570-
79; DOI:10.1093/jiplp/jpz061

3% Supra note 9, pp. 164-168; Feist Publications, Inc. v Rural Telephone Service Co., 499
US 340 (1991);

3 Bob L. T., Iglesias S. M, Ben-Tal O., Miron M. and Gémez E., 2019, Artificial Intelli-
gence and Music: Open Questions of Copyright Law and Engineering Praxis, Arts 2019, 8(3),
115; https://doi.org/10.3390/arts8030115, page 4.

** Beijing Feilin Law Firm v Beijing Baidu Netcom Science Technology Co., Ltd., No 239
Minchu (Beijing Internet Ct. 2018).
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Perhaps the position of the Chinese District Court regarding the
recognition of copyright to the results created by artificial intelligence has been
unique and different. The court found that the article created by Tencent's
Dreamwriter Al Writing Robot was copyrightable because it met the
requirements of a written work, and its content showed the selection, analysis,
and decision-making of relevant information and data. In addition, the scope of
the article's form of expression was predetermined as a result of the activities of
the petitioner's work team, therefore, in this respect, it also met the requirements
of copyright’’. Essentially, with this example, the court gave less weight to the
claim of the human author and emphasized the existence of the condition of
originality of the work. Until then, the accepted approach is that such works
should be recognized as public property due to the lack of individuality and
originality. But the court's position indicates that if the work meets the criterion
of originality, it should receive legal protection™.

Based on such diverse approaches to the possibility of showing creativity, in
the theory, the person who created the artificial intelligence, the programmer, the
person who invests input data in it, or the owner of the artificial intelligence are
considered as possible subjects of copyright in relation to the results created by
artificial intelligence. We believe that the recognition of copyright to the results
created by artificial intelligence of all the mentioned entities cannot be
unambiguous, and the contribution of each of them to the manifestation of
creativity can be significantly different in various situations. For example, the
programmer predetermines the frameworks in which the artificial intelligence
should work, but in each case the latter gets the work with one or the other
characteristics, often as a result of a "choice" unknown to him. Or, no matter how
significant the contribution of the person providing input data to the artificial
intelligence, the final result created may not be the result of his independent creative
efforts and creative choice, but be mediated by the work of the algorithm of the
software system. As for the owner of the artificial intelligence, the latter may be the
holder of property rights to the mentioned works, but not the author of the work.

It should also be taken into account that recognition of copyright aims to
protect the author's economic and moral rights to the results of intellectual
activity. Therefore, when determining the subject of copyright for the results
created by artificial intelligence, attention should also be paid to the fact of who
will own the moral rights to that work. In this regard, M. T. Sundara Raya notes
that in an environment where machine learning is becoming more commonplace
and machine "creativity" is of increasing interest, moral rights of authors can
help distinguish and protect the rights of human authors®. According to
Rigamonti, the author is granted moral rights because the work expresses the
author's personal characteristics™. M. Miernicki believes that the definition of
moral rights pursues the goal of recognizing the author of the work and

37 Shenzhen Tencent Computer System Co. Ltd. v Shanghai Yingxun Technology Co., Ltd.,
No 14010 Minchu (Shenzhen Nanshan District Ct. 2019).

3% Supra note 9, pp. 172-173;

3% Sundara Rajan M. T. (2019) “Moral rights: the future of copyright law?” Journal of Intellectual
Propeﬁ%/ Law & Practice, 2019, Vol. 14, No. 4, p. 257-258; DOI: https://doi.org/10.1093/jiplp/jpz008

4 Rigamonti CP (2006) Deconstructing moral rights. Harvard International Law Journal /
Vol. 47:353-412;
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prohibiting the making of changes to it, the protection of the author's interests,
so to answer the question of granting such rights to artificial intelligence, it is
necessary to find out whether the Al can have such interests and whether such
interests should be protected by law within the author's moral rights*'.

The moral rights of the author have been enshrined in a number of
domestic and international legal acts, including the Berne Convention, which
states that regardless of the author's property rights and even after their transfer,
he has the right to demand protection of the authorship of the work and to
prohibit its distortion in any way, its alteration, or to carry out such humiliating
actions that may endanger his honor and reputation”. With that norm, the
convention defines the author's moral rights to the author's authority and the
integrity of the work. The first includes the right to be recognized as the author
of a work, which implies a certain social recognition and appreciation®. The
second concerns not modifying the work and not using it in a way different
from the author's intention™.

In our country, part 1 of Article 12 of the Law provides that the moral
rights of the author ensure his intellectual and personal ties to the work. The
exhaustive list of personal non-property rights of the author includes the rights
of authorship, author's name, author's reputation and dignity, publication,
revocation. In our opinion, the definition of such rights originally aims to
protect the personality of the author and the reflection of his personal
characteristics in his work. Therefore, such rights can exist and have meaning
only in the case when the legal protection is aimed at the protection of the work
created by the human-author as a result of his own independent, creative
activity and creative choice, and the author's personality in it.

Perhaps the current view in favor of the recognition of personal non-
property rights to the results created by artificial intelligence boils down to the
fact that these rights serve a higher public function, taking into account the need
to protect the integrity of the work and the public status in general®.

However, existing analyzes show that there is still no unified approach to
copyright recognition of results created by artificial intelligence. It is difficult to
document the simultaneous presence of all copyright conditions in these works.
In some cases, they do not meet the requirement of human authorship, and more
often, it is not clear whether artificial intelligence can demonstrate creativity
and the work be original. Trying to abstract from the idea of creativity and
following the approach adopted by Great Britain, the possibility of legal
protection of the results created by artificial intelligence can be considered
under the concept of "the person who organizes the creation of a work" applied
by our legislation. Although the mentioned persons are not considered the
authors of the work, their actions aimed at organizing the creation of the work

I Supra note 20, p. 322;

2 Berne Convention for the Protection of Literary and Artistic Works amended on Septem-
ber 28, 1979 available at <https://www.wipo.int/wipolex/en/text/283698>

* Ciolino DS (1995) Moral Rights and real obligations: a property-law framework for the
protection of authors’ moral rights. Tulane L Rev 69:935-995

 Supra note 21, pp. 319-329;

45 Rushton, M. The Moral Rights of Artists: Droit Moral ou Droit Pécuniaire?. Journal of
Cultural Economics 22, 15-32 (1998). https://doi.org/10.1023/A:1007454719802
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are subject to legal protection. Moreover, organizing the creation of a work also
implies the performance of certain mechanical work, which is also present in
the operations of artificial intelligence. The actions of both the programmer, the
person providing the original data to the artificial intelligence, and the owner
thereof are essentially aimed at taking the necessary measures to create the
work. This or that result is born as a result of the combination of these means
and the operation of the artificial intelligence algorithm, so the possibility of
legal protection of the results created by artificial intelligence under that
institution can be made a subject of discussion.

Summarizing, let's note that today artificial intelligence creates such works
that, if created by humans, would inevitably be considered copyright works and
would be subject to legal protection. They can have certain originality, and
often a person himself cannot clarify the steps taken by artificial intelligence in
the process of creating such works. Such works cannot fail to receive legal
protection, because these results are ultimately created for the purpose of
achieving a certain economic benefit, and it is necessary to prevent any illegal
encroachment on them by providing legal measures. Under the currently
existing regulations, the protection of such works under copyright has much
vulnerabilities, so it is necessary to consider the possibility of legal protection of
works created by artificial intelligence as objects of intellectual property within
the framework of other legal regulations, including those referring to the
persons organizing the creation of the work.

ULorLG 20492UL0EUSUL, LNERULE MNNNUSUVL - Uphbumnulwi puing-
quwinpnul vinkpdwé wpynibpakph djunndudp hkngpiwlughl ppunfmépp — Uo-
Juwnwtpnid puttwuplynid Eu wphbunmujut pubujuinipjubt uintndws wppuw-
wnwbpttpp hinhttwljuyhtt hpuwyniiph tbppn yupwnuwuknt httwpwynpnipmiin
wpfuwnwiiph htnhttwlh, wuwynyuintbulnipjut yuydwibtph b quynyw-
umpjut wpyniupnmd nwpudwnpynn hpunitupubph mbuwlymnithg: Ujuop wp-
htunwljut pwtwuinipmniip unbndnd E wyiyhuh wopiwwnwipubp, npnup
dwpynt nnuhg unbndus (hubnt wupuqunid wiuntuwbjhnpbt jhwdwnp-
Jthtt htnhtwlughtt vnbndwgnpdmpmitiubp b Gupwlw Yhukht hpuduljub
wuonyuinipjui: Uphtunwlut pubwlwiniput unbndwé wpnniuputph
tjundudp hinhttjuyhtt hpuwyniiph Swbwsdwt onipe phinhiu dhwubwlju Un-
wnkgnud siw, Uhsntin uyn hwpgh jnusnidp jupnn E nibktw) nbuwljut b gnpstw-
Jut juplnp ywbwlnipmni

ZEnwgnunnipjut phipwgpnid oguinugnpédyk) Eu ptinhwtnip thhihunthuwyw-
Jul, wjwinuijwi-hpwuljut dkpnnubp: ZEnwgnnnipjut hwdwp hhdp tu
pugniuygl) hywbu hpwuwluwt wnpmipubp («ZEnhttwughtt hpwyniuph b hw-
nwlhg hpwyntuputph dwuhb» opklp, ftinth Ynudtughw, 22 Jdnwpkl nunw-
pwith, onwpkplpu nuwnwpwubph nhppnpnonidutp), wjuytu k) ghnwlub
wounnpniitp” hpuwnwpulws gppbp, ghnwlju hnpjwstbtp b wyb:

npjusnid pupdpugty b hpu]ulwb wy junniguljupgbph, wn pynod
unbndwgnpénipjutt wpupnudp juquujbpynng whdwig Jepupbpuy hpuju-
Jupquynpnidubph opowtmjutipnid wphtunwljut putwlwinipyub untndws
wpumnwtiptiph ppuwuljut wwynyuinipjut htwpwynpnipjut hupgp:
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Pwunh punbp — wphbunwwl pubulwinipndl, hkphluulughl ppun/nibp, hk-
nhlwl;, vnkndwgnpébwlwinipmnt i, phaphunpynipinil, widiulwl ny gniypuyhl ppuw-
Ynilphkp, unknéwgnpénipyul uinkndénidp juquukpuynn wadhip

APIIMHE OI'AHECSH, HYHE ITOT'OCSH — Aémopckue npasa na pe3yib-
mamel, CO30aHHble UCKYCCMBEHHbIM UHmenleKkmom. — B cratbe paccMmaTtpuBaercs
BO3MOXKHOCTh OXPaHbI MPOU3BEJCHUN, CO3JAHHBIX HCKYCCTBCHHBIM WHTEJUICKTOM, B
paMKax aBTOPCKOTO IIpaBa C TOYKH 3PCHHUSI CAMOro aBTOpa NPOU3BEACHHS, YCIOBHS
OXpaHbl M TpaBa, MPEAOCTaBIsIeMble B pe3ylbTaTe oxpaHbl. CerojiHs UCKyCCTBEHHBIN
MHTEJUICKT CO3/1aeT MPOM3BE/CHUS, KOTOpbIE, B CIy4ae MX CO3JaHHUs JIOJAbMH, HEH3-
0C)KHO CUHTAIIUCH OBl AaBTOPCKUMU MPOM3BEACHUSAMH M TIOJJICKATH OBl MPaBOBOM OXpa-
He. Ha pe3ysbraThl NpU3HAHUSI aBTOPCKUX IPaB, CO3/IaHHBIC MCKYCCTBEHHBIM WHTEI-
JICKTOM, TIOKa YTO HET CJMHOTO TOAXOJa, M0 KpaiHeH Mepe pelleHHe 3TOTo BOIpoca
MOJKET UMETh TCOPETUYECKOE W MPAKTUUECKOE 3HAUYeHHE. B xoje uccieoBanus ObUIH
UCIIOJIb30BaHbI 001e(hUI0co(CKUE, TPATUIIMOHHO-TIPABOBEIC METO/IBI.

HccrnenoBanre OCHOBaHO KaK Ha IPABOBBIX UCTOYHUKAX (3aKOH 00 aBTOPCKOM
npaBe U CMEKHBIX MpaBax, bepHckas koHBeHIws, mo3uimu Kaccanmonnoro cyna PA,
WHOCTPAHHBIX CY/IOB), TAK U HA HAYYHBIX pa00OTaX, U3JJAHHBIX KHUTaX, HAYYHBIX CTATh-
SX U T.JI.

B cratbe paccMaTpuBaeTcsi BOIPOC 00 WHBIX MPABOBBIX KOHCTPYKLHM, B TOM YHC-
Jie BOIPOC O JIHIAX, OPraHU3YIOIMX CO3JaHNe MPOU3BEACHUsS, B PAMKaX BO3MOXKHOCTH
MPaBOBOW OXpaHbl IPOU3BEACHHN, CO3ITaHHBIX UCKYCCTBEHHBIM HHTEIUICKTOM.

KuroueBrbie ciioBa: ucxyccmeeHthﬁ urnmeleKkm, adenopckoe npaeso, aemop, meop4iecmeo,

OpUCUHATIbHOCMb, JTUYHblE HEeUM)YUWeCMEEeHHble npaesd, 1uyd, opeanusyrouue cozoanue npous’eec)e—
HUs
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LULLLE EMEJULh ZUUULUUCULDP, BrUdUSRSARE3NRY
2023. Ne 1. 88-99 Lplwlpul ppunfniip
https://doi.org/10.46991/BYSU:C/2023.14.1.088

UGNHUYUL UQUSNRE3UL BY, UBNUUUL
ULQGMHFULUELRNRESUL U NhNYUO
ZULSUQNIONRE3NRULLELE 22 LA £LEUUUL OLELUS 2N,
LURUSEUYUO PrUuquuuraeudnrahuverbu
unuoYnn, Ub cure 2urser

ShQ'UL UPUNL3UL

Znnjuidp wlhpdws E 22 pphwjuts tinp opkiugppny twhiwinbuqws ubnwljui
wquunipjul b ukinuljut wbdbnudjubhnipjut nhd ninnyus hwigugnpénipmni-
Ukph hpujuupquynpmudutphtt websynn Up gupp Jhdwhwpnyg hwpgbph n-
untdwuhpnpyutin: Znnjush pppwtijubpmu hwdbdwwnwlwt Jepnidnipjut hh-
dwt ypw puguwhwyjnyly b puquuphy junhpubp, npntp jupnng b puguuwpun
wqnk) hwigugnpénipibikph npuljdwb gnpéplipugh dpu uwpuptng hpujw-
Yhpwn gnpéntubtmpqut ptwljuint phpwgpp: Znpjush sppwbulubpnid junwp-
b Eu opktuppmpjut jpudowljuwbt nminnjws dh owpp wnwowplnipmiubp:
Uwutunpuytu oyt E np inp opkunpmipjudp dhwynpydly Eu ppiwpupnipiut
b ubpunuy punyph pruh gnpénnnipmitutph hwigujuqutpp, vuljugt ppwpw-
nnipjuit Junutiquynpnipniat wgbih pupdp E putt ulipuniuy punyph pruh wy qnp-
snnnipmibbphp, b ngpu wnwbdht twppwntudw hhdtwhwpgp pug b dund:

Quunyly k, np wnwyk] pwt mmwpophtiml] E ubnwljut hwpwpbpnipjut
wlwbwlnudp’ npybtu ubkpuniwy punypeh peuh gnpénnnipnibtnh hwhgujuquh
opjjnpy Ynnuh npulinpdutt wmnwdtiwugnidp: Uknwjut hwpwpbpnipiut tdw-
twlnudp jud «<hdhnwughwiy wnwyb) punpny b tpkuwtbpht, tpp dipphtuttpu
thnpdnud Lt tdwtwljl) hpkug sunnubiph jud wy swhwhwuttiph ukpuniwg hw-
nupbpnipmibbppn: Tinpunupd E junupgl) tub swipuging hwiqudwptib-
nh ny hwenn diwytpuydwip, hsh wpmynipmy’ pltiwplyny hngyush hdwuwnny
12 mwupht sjpugus wbdp wyjhu sh hwdwpynud wboghwljw Jhdwlnid qunitnn:

Lutwupyyl i aupwig tpw hudwdwjimipjuwit npoulhwn hwdnqunipp»
Alwlbpydwt pugpuhwpnyg wwppbpp: Updwbwgpydt) E np Ynigkughnt
unpdbph, hyybu twl wpnwuwhdwiyuwt Epyputph pptwlub opkunpnip-
jadp twhwnbujws hwbigunbuwlubph wphbunwlub tkpdnidsnudp dbp
pptwub opktunpmipjut Ukp, wnwg npuip ntnuyiwgubint b wnwg hwy-
Jh wplbkjnt wqquhl opkiunpnipjut wowidiwhwnlmpmibbtpp” jupnng &
niuktw) uhuwn puguuwljut hknbwpubp:

Pwtunh punkp - dwppn: vkpwlwh wquinnippul b whdkpidfubjpniyepub pkd
nuppywé hubgunbkuwlhkp, 22 Gnp pplwlul opkhughpp, ppiwpwpniyenil i ubpuniuy
phnyph ppip qnpénnnipinibbkp, ukpwluml hupwpbpnipyul lubwlnidp jod vkpw-
qwl Juppphlbpp pujupupkip, vkpwlwl GEppunpubgnid, 12 nuphpl sjpugud wid,
huwnlwduyinippul npoundpwn hundnguniip, dwblwlwl ynpingpnuphu, gnnidhaq
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Nbwp £ gk, np 22 tnp pphwljub opktughppp puquwphy nh-
wnwulniuiiphg puy; wnwy £ twpulht pphwlub optiugpph hwdk-

dwwn: Puquuphy htunhnninubp Bupuplyt] o jppugny b wpdw-
nwljwl hnhnjunipeniulkph, pig npoud’ hsybu hdwunughi, wybygbu
£ (Eqquunpudwputiwlut b Egpnipwjhtt wnnudubpny, husp, Junwhw-
puip, Jupnn £ hwbghguby ppujwlhpun wpuluhugh goiphtugdwinp
. hwigugnpénipyniiubph npuljdwt gnpéplpwgh wpynitwybtnnie-
jut pupdpugdwin: Uwljuyl, htyybu guujugws hpuduljub wljn, o-
pEtunpuut jupquynpnid jud dupgjughtt dinph jmupupwtgnip wp-
quuhp, wyt htinnt £ juunwpyuy (hutinig b hbnnwqu snnidutpt nt thn-
thnjumipniutbpp dudwbwlh hpwdwyuljuuh G

Uju hudwunbpunnid hwnfjuwbu jpunpuwhwpnyg Eu pynid pplw-
Jut opkiugppnid ubpjuyugyus dwpnnt ubnwlju wmquunnipjui b wb-
Aintudpubhmipjut nhd ninnyué hwbgunbuwlubph opkunpuljut tnp
Jupquynpnidubpp, npntp, hd Jupshpny, Ypnd b jphuwn Jh&whwpnyg
punyp b Unn wyuquynid Eipuljw Eu junppuyht jpudswljdwic:

2Z-nud hwiguynpmipjuip YEpwpbpnn Jhdwjugpulju ndjugik-
nh nuunidtwuhpnipiniup hwunnd E, np hsybu hwiguynpnipiniut
punhwipuybu, wytytu £ ukpwjut hwigugnpénipniutpp dwubw-
Yynpuytu Ytpohtt wnwuphubkphtt gpubnpnid Bt wdh dhnnmdbp, husp
huhunn puguuwlju b dinwhnghy gnpdpupwg bk Zwogh wotbing twb
wjt hwiquuwtpp, np ubknwljwt hwigugnpénipniutipp wjwinupwn
nuuynid Eu wpwyl] junbtunnwhtt hwiugunbuwlubkph pldht, wyu
wwwnltpt hpnp whwqtwgnn E: Uwluyt hwpl £ hwuwnb), np puttwply-
Ynn hwigunbtuwlubph wéh vhnnmdubph, puighwinip hwiguynpnipe-
jut Junnigyuspnid nputg nkuwjupup Yorh jud swpdpupwugh ni-
untdtwuhpnipiniup nnipu E unyt hnnpjwsh ppowtwukphg, huly yE-
pnuojw) pughwipuut ghnwpynudt withpudtown b ugph hpunw-
wnipniut pungstint wpnidny:

22 unp pphwljut opkiugppny wbdh ubnwljut mquunnmiput b uk-
pwluwb wbdbkntudjubhnipyut phd nmnnywé hwigunbuwlubpp Gu-
puplyt] Eu wpdwnwlwb thnthnpunipniuubph: Unp hpuwjulupqu-
Ynpdwdp dh pwpp hwiguljuqutp uwnwgk] B wyp dbwlbkpynidubp,
dvhwynpyty B ppuwpwpnipjut b ubpuniwy punyph ppuh qgnpénnnip-
jnibiibiph hwiguluqutpp, twwnbuyty k inp hwiguljuqd” 16 tnuphl
sijpugws wudht uknwljwt hwpwpbpnipnit jud ubkpuniw) punyypeh wyp
gnpénnnipnibutp jud dwijulut ynningpubhw uvnbnst) jud wp-
wnuwnnbk] wnwewplbip (gpnidhug): Fptwpwpnipjut b ukpuniw) puniy-
ph pruh gnpénnnipnitubph hwbgunbtuwlubph dhwdnpnidp wuydw-
twynpdws k uytt hwiqudwpny, np ppuwpwipnipiniup ukpuniwy puny-

U Sk'u 22 pphwljut tnp opkiugppnid nkn quius hwjkguljupquht Uninkgmutikph
1 tinp ptunpuinuntbtph dkjuwpuindwt nintgnyg: Gypnuuyh junphnipn, Gp., 2022, ke 287:
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PR pruh gnpénnnipjut mwpunbtuwly B Uufuyt hwply | thwunky, np
wnbkunipjub ke upyty k, np pruwpwupnipjut Junnubquynpnipmniut wyb-
1h pupdp k, put ubpuniw punyph pruh wy gnpénnnipniuukphup, pw-
uh np ppbwpwpnipmitp Jupnn b junwupdt] pugunuybu hunndy
umpjnp nqudwpnne §nnquhg, husybu bwb Jupnn b wpwewgily
hphnipnit, muppbp ubnwupuljubp b wyt: Fotwpwpnipjut pupdp
Juubquynpnipniup guydwbwynpjuws k twb wyt hwihqudwipny, np
wjt Jupnn k Juubgl) ung JEpupununpnpuljut wnnnonipniupd: Uju
hwdwwnbtpuwnnid hwipl k uoky, np tinidnnh dwpduh dbe ubnwljub ukp-
puthuigdudp qnignpnué ubpuniwy punyph ppuh gnpénnnipnitttpt
odnjwé Lu owwn wykh pwpdp hwbpuwht Junuwiquynpnipjudp, b
npuig hwudwp whwnp L vwhdwibt pphwhpuduiut ukpgnpénipjut
wnwyl] juhunn dhengutp: Fpuwpupmipju wnwdhtt hwbiguljwuquhg
hpwdwpnudp ywhwp E phnwpyk) npybu wnwewnbd puy, putiqgh tpdws
hwiguljuquh opkuunpuljwt vwhdwinudp, hwwnntl unipjEljnh wnlw-
mipniup b ukipuniwy punyph pruh gnpdnnmipinitubph htinn hwdwb-
dwl vwjghwubph wnuwynipiniup ppuwpupnipjut wpwbudht hwhgw-
Juquh qnynippniip pupdinud thn wibgunwlwhwpdwp, hwinuugbu’
hwiugwgnpdnipiniip hwiuguljgnipjudp Juunwpbjhu npu npuldwuib
wnusnipjulp wnwewgnn puquuphy qnpstwlwt putnhpubph hwdw-
nbkpunnid: Uwljuy, hpwdwpybny ppuwpwpnipjut wowudhtt hwb-
guuquhg, opkuunppp uvwhdwb] E dh hwigulwuqd, nptt hpp dbwybkp-
wynulubph wtnpudwpwbwut punypny b winpnonipjudp ninnuljh
quybownwph k pynu:

Ujuygbu' 22 tnp pphwljut opkiugppnid yyunnwuuwiwumnipinta
E vwhdwinnid ukpuniwy punyph pruh gnpénnnipiniutph hudwp: Znn-
Jus 198-h wnwohli vwuh hwdwdwji «Uknwlul hwpwpkpmpynip
Jud ubpuniw) punyph wy] gnpénnnipniuttpp, wy pynud’ ubknwljut
hwpwpbpnipjut tdwbwlnudp jud uknwlw yuphpubpp pujupuptp,
npnlp Juwnwpyb] i hwigugnpénipjniihg iinidwé wudh Judpht hw-
Juwrwl Jud tpw Judpt winbubny® hwigugnpénipiniihg wninidws
wtdh Jud wy wudh tjundwdp ppunipinit gnpswunpliny fud nu qnp-
dwinplint uywrtwhpny Jud hwgugnpénipiniihg inidws wudh wb-
oquwjut Jhdwlju oquugnpstiny’ wuwwndynud E wquuuqpiiudp
kpbphg kg nwph dwdlnny»: buswybu nkutnid up wyu hwiguljwg-
Unid Jhwynpyly Eu htyybu ppuwpwpnipyjul, ukpuniwy punyph pruh
gopénnnipnLuttnh hwiguwqdtpp, wjiytu k) peuh jud whoqhwlul
Jhdwljt ogunnugnpstiny Phqhijujut whwnwjupwupn gnpénnnipiniu-
ubph hwtgwlwuquh Yntuypbkn gpubinpnudp, pwth np npybku opjkljnnhy

28k unyt mbnp:
3 Sk u UrraroB A.H. Oco60 Tsxkue nocineacTsus n3HacuwioBanus / CoBeTckas FOCTULIMS.
1968. Ne 10:
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Ynnuh gpubinpmud twppiwnbuyl) £ twb ubpwlwb Juphpubpp padu-
pupbip: Uwluyt whwpwlwpwpn gnpdnnnipjut hhojwy npubnpnidp
hp Junwbquynpnipjudp b punypny bwybu qghenid £ ukpuniwy punyph
ppuh gnpénnnipnitttpht: Uhukph E np ubpputhwiugdudp qnignpn-
Jwé ubnwljw ppunipniut odnws E wykjh pupdp hwipuyhtt Junub-
quynpnipjudp: Opkuunpnpkt whwnp E vwhdwidbt wytt hunwly swhn-
nnohsutinp, npnug hhdwb Jpw htwpuwydnp Yihth wwppbpuyt) ubnw-
Jwt punyph pruh gnpénnmipnitubpp b pruntpjudp qnignpnpus whw-
nwlwpwpn gnpénnnipnibutpp: Ldwt hpujuljupquynpnudp poygp
Juw Jhtuwgnpst] hpwduwljuwt npnpwljhnipjut uljqpniupp b juywu-
wnh hwtigugnpénipjniuibph dhown npuljdwbip: Fwtt wyt k, np ubkpunin-
ghuynid ubpuniw) punyph gonpénnnipniuubph dhwutwjut hwuljw-
gnipnit gnynipjnil snih, npuip Jupnn tu hul] wdkbwpuquuqu
punyph, hull ppEwlut optuunpnipjut ke tdwt wunpny hwuljwugnip-
jut jhpwpnidt wbptngniubh B

Unwyb] pwl tmupophtiwl k ubnwljwb hwpwpbpnipjut bdwbu-
nudp’ nputu putwplynn hwiguluquh optljnhy Ynnuh ppulinpdwt
wnwbdbwgnidp: Uknwljwt hwpwpbkpnipyut tdwbtwlnidp jud «pdh-
nwghwiy wnwylk) punpny E kpkjuwubpht, tpp yipghtikpu thonpdnud Eu
uwdwbwlt) hpkug sunnutph jud wy swhwhwutbph ukpuniw) hwpw-
pEipnipniuubpp’: Uju ubnwljwb quppwugsh ppubnpdwit dtip nplk w-
ntpu snith puttwpyynn hwigunbuwlh htwn, b yunwhwlwb, hwdw-
wnbkpunhg Jupjws kqpnyputph gnpéwénidp ny vhwyt jpwpunnnid E o-
npktugpph ukpphtt npudwpwunipniup, wyk jupng k jpowgniy ndjw-
pnipnibikip wnwewgut] hpwjwlhpwn gnpépupwugnid: Npyku ubnw-
jwt hwpwpbpmipjut tdwbwlnid Jupnn L hwinbu qu twb tkppw-
thwugdwdp sqnignpnjuwsd dhoynulpwyhtt ynhwnniups, husp bu hp Junub-
quynpmipjudp twybu qghgnid £ winidnnh dwpduh dbe ubpputhwug-
dwdp qnignpnjud ubnwljub ppunipjutp:

Upnwuwhdwyut Gpypubph pphwlut opktunpnipjut niunid-
twuhpnipiniup Jyuynud k, np inidnnh dwpduh dke ubpputhuibgdudp
qnignprjwé ubnwlwt ppunipjut hwdwp vwhdwiymd £ wpwbdht
pphwluh yunwupwbunympmit: Ujuybu Spubuhwgh pphulub o-
npkuugpph (ghpp I «Uwpnnt phd mnnjusd hwtgutputp b quugup-
ubkp», pmdht II «Uwpnnt gid mnndwé nintidgnipiniubpr, giniju II «U-
&h dhqhjuut b hnghjut wudbnudpubihnipjut nbd ninnJus nnbd-

4 St'u B. Gwpuygbuul, «Uiswihwhwubbph tjundudp junwpdng peih ubpw-
Jul hwbhgugnpsmpnitubph pptwhpujulut pinipughpp Zuwjwunwh Zwbpuyb-
wnnipniinud»: @hY. wnku. dp.00.05 - «pphwljub hpwynitp b Yphuhttwinghw, pphwulw-
nwpnuljui hpuyniup» dwubwghnnipjudp hpwdupwbuljut ghunippiuttph phl-
twdnih qllmuﬂlulh wuwmnhgwith hwdwp, Gp., 2019, ke 9:

> St u https://www.krasotaimedicina.ru/diseases/children/sexualized-behaviour

6 Sb'u Yronosuoe npago. OcoGennas wacts / Ilox pex. B.H. Ietpamesa. M., 1999, Ep 93 — 94:
Sk u twli https://www.investigative.am/images/grakanutyun/Dzernark 1.pdf
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gnipjniuttp, duu 3 «Uknwljut wgpbuhwttph dwuhby, wnwghtt ww-
pugpuwd) hnppus 222 - 23-p vwhdwtmd £ pptiwpupnmipjut hwuljw-
gmpiip npyhu guijugws ubpwlwh Ubpputhwigiul wlwn, his
punyp b np uyh nukbw, npp unwpby b wg widh tundudp $hah-
julut ppunipjnit gnpéwinpbint, uwywntwhph, hwpljunpuph fud
hwpbmipjut vhongny”: buyywuthuwyh ppkwlut optuunpnipjudp «UL-
pwljuwl wquunmpjuit phd ninnjus hwtgugnpdnmipniuutp» Ytpnw-
onipjudp XIII pmduh hnnws 179-p yuunwupiwmbtwwnynipjntt £ uwh-
dwinid ubknpwljut wgpbuhugh hwdwp, npp juwnwpyt) £ opwy jud w-
tw) gwbwwywphny Jud npnowlhh hpkph jud wpwputph dhengny
nnidnnh dwpdhtt Gkpputhwbglny®: Uhnbpjwunubkph pphwlut o-
pklugpph hnnqws 242-h hwdwduyh' «Uudp, n peunipnil gnpsunpk-
1ny, prunipinit gnpéwnplint uywntwhpny, wy] gnpénnnipmniutbpny
jud uyuntw)hputpnyg unhynid £ niphy wdh upwplybnt ubnuljut
prunipjub, npp kupwnpnid £ winidnnh dwpduh dby ukpwljub Lwhw-
wuphn] ubpputhwignd, dbnuynp b ppbwpwpnipjub hwdwp b
wuwndynd £ ny wybkh pwb mwutbkpynt mwph dwudjbnn] wquunw-
qpidudp Jud hhugbpnpny junbkgnphwyh wniquupny»’: Uuqhwh o-
phiugpmipput hudwduyt' prhwpupmpmt ' hwdwpynid nnidnnh
hudwduwyumpjut puguljumput yuydwbtbpnid ubnwlwubt tkppw-
thwignudp, tpp hwigwnpp hwunwwnuybu sh hdwgh] wynwhuh hw-
dwdwjinipjut wnjuwynipjut dwuhu!:

Ppujuwhwdbdwwnwulut Epnidnipniup gnyg £ mmwjhu, np wnw-
ounbd hpwjwluwt hwdwljupg niukgnn dh owpp tplputpnid tinidnnh
dwpduh dbe ubnwlwl tkpputhwigdwdp qnignppjws pounipjut nk-
uwljubpht wpynud £ wpwyl) mhuwn pphwhpudujut gpuhwnwlwt:

dhpngpyuhg bjukn wpwewplnud kU 22 pphwljut opkugppnid
Juwwnwnt) thnthnpunipinit b ukpuniw) punyph pruh qgnpénnmipniuttpp
uwhdwib] hknbyuy Yhpy «npjws ... Ukpumwy punyph peith qnpén-
nnipjniubitpp

Snidwsh dwpduh dbk ubnwlwb tkpputhwugdwdp qnignppdus
ubpuniwy punyph gnpdnnnipnitiutpp, npnup juwnwpyl) Eu Jkpehthu
Judpht hwjupwl jud tpw judpt wtnbubny® hwigugnpénipnt-
uhg nnidws wbudh fud wy; wudh tjundwdp ppunipnit gnpéwunpling
jud nu gnpswnpbint uywntwhpny Jud hwtgugnpénipjnithg nnt-
dws wbdh wbhoquwlut Jhdwljt oquuugnpstiny (pugwunnipjudp 12
wnwnhb sjpugus wbudh!) yuwndynd k...»:

7 Sk'u Holit Yronosusiii koxexe ®panunn / Hog pen. H. @. Kysuenosoii, D. ®. IoGe-
raiigo. M., 1993:

8 Sk u Yronosasiit koxexe Mcranmm / Tox pen. H.®.Kysnenosoii, ®.M.Pemernukosa. M., 1998:

° Vronosusiii koneke omnanaun: 2-e usa. / [lox pen. b.B.Bomkenkuna. CII6., 2001:

10 Sk 'u AKT 0 CeKCyalbHBIX IPECTyILIeHnsX, 2003, ko 42:

11 Uju nliypp whwp | twjuwnbugh npybiu wnwd by swipwugung hwiqudwip, hul
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Uuhpwdtown L uwhdwil] twb ppuh whwnwljupwpn wpwpph hu-
dwup wnwtdht pphuljut yuunwupwiwnynipmnit: Ldwb wpwewply
wnntb hul juunwpyt) Ehupbuwlwt pphwljut hpugnitiph nbuntpjut
ubky, U uyt Yupnn b wbnuyuwgyt) pphufut opttunpoipyjudp: ‘Lol L,
nn prunipjnit gnpéwunplinyg jud nu gnpdunplint uyuntwhpny, his-
whku twl tnidnnh whoqwjutt Jhdwlju ogunuugnpsbtiny whwnwljwpw-
nn gnpénnnipnibubp Jupnn o junwpgt) bwb suhwhwutbph juwn-
dwdp, dhsntn wnju hpujuwljwupgquynpduwt yupwgquynid wyn wpupp-
ukpht sh wpynud pphwhpujuljut quwhwnwlwb: Unwowplynid k
htnlywy judpugpnipyudp inp hwiguljuqd twpuwnbub) 22 pphuljut o-
pkuugpph 18-pny qilunid. «Uknwljwt wbdbkntdubihnipjut b ubknwljut
wquunipjul phd ninnjus hwugugnpdnipniuubpy’ «Uhwnwljupupn
wpupph Juuwpnudp, npp sh qnignpby iinidnnh dwpduh dby ubinw-
Jut tkpputhwigdudp b juwnwpyl) £ vinidnnh jud wy wbdh tjuwn-
dwdp ppunipjnit gnpswinpbiny, ppunipjnit gnpdwunpbint uywntwhpny
Jud nnidnnh woguuljutt yh&wljn oqunuugnpstiyng...»%

Cun npnud, wyu hwbhgwlwquh opljinhy Ynnuh npubinpnidubph ke
Jupnn kb tkpundb] wnljw hpujuwupquynpdudp twpunbugws uk-
puljut hwpwpbpnipjut tdwbwlnudp jud vkpwlut Juphpubpp pw-
Jupupbip:

znnws 198-h 2-pn dwuny uwhdwigly Eu dh pwpp tnp dwbipug-
tnn hwiquiwipbbp: tpubg Uk wpwbdtwbnid £ «Ukpdun]np wqqu-
Jwuh Jud qnigpultpne Jud twpljht qnigpuljbpnge Ynnuhg, pttnwk-
Qi npmipjudp Jud hwsdwinudmpjudp yuyjdwiunpus ungkih
Jhdwlnd quuuynn wudh tjuundwdp, ympulut jud w) jupudw-
dnmipjultl Uk quiynn wudh tjuundwdp» npuljju] mbuwlp: LoJws
dwipugunn hwbquuwpt wph b pujunid hp wunpnynipjudp, hwwn-
Juwtu tpp junupp Ypwpbpnud £ qnigpuljipnep ud twpujht qnigpi-
Ykpnep: Pupuhtt hwuljwiwgh E, np wju npnyph twpiwnbudwdp thnpd k
Juwwnwpyt) 22 opktunpnipniip huwdwywnwupiwkgul) pinhu squ-
Jbpugyués Uwnwdpnijjub Ynugkughuyh® nponyputpht: Uwluyt wl-
ubkpl £, np Ynugkughnt inpdbph «copy paste»-p puuin Junnuiquynp b wt-
hhdt wpwlunhlw L, pwigh wnwtg nputp nmknujtwgubint b opkuuy-
poipjut hwdwlupghtt hintgplnt niukund Bup vh yhdwly, tpp puny-
pny hnswlnn, punpnonid wnynn b ppiwhpujulwi utnpdh junnigdws-
ph hkwn nplbk wnbsnipinit sniukgnn unpdbpt wphbunwlwiunpbu qk-
nbknnud kb pphwlwb opkiunpnippul dke: Twubw]npuwybu’ opkiun-

gnpénn hpwjwlupquynpnidt wuptnnibkih b, higshtt juiinpununtwip hbnwuqu sw-
punpuiipnid:

2 k. Yupuybwyul, upy. wohu., ke 11:

B3 Gypnwuyp unphpph Ynbdkughwt Ywtwbg tjundwdp ppumpjub b ptnwik-
Jui pounpjut juwijowupgbdwt b gpu ghd wuypwph dwupt: Unwdpny, 2011:
https://rm.coe.int/168046246d
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nopkt vwhdwiws sk «qnigpuljip» hwuljugnipmniup. "ty wyupplpw-
Juinipjudp Jud htnbuuhynipjudp wudhp whwnp £ hwunhykt jud
ubnwlwb hwpwpbpnipinit niuktwb, npytugh hwdwpytu qnigpuybp-
tbp, wpyn'p UkY ubnwljwb wlnp, ophtwl dwpdiw]wgwnh hbwn,
yJws whdwtg nupdunid £ qnigpuybpubp b wp: Uju b hwdwptnype
puquuphy nphunnwpynudubpp quihu B wyugniglng, np tpdws unpup
sh Jupnn Euunitbwl hwdwpyby. gnpénn udpugpdudp b opkunpnipe-
jutt htbnwgqu (pudowuljdwdp wju Ggpnyputpp whwnp L JEpuowpunp-
JEu Jud mpyh «qnigpuljtip» hwujugnipjut Ukjuwpwunipiniup:

Lutiwplyny hwiguljuquh wewyl] swupwgunng hwiquuwipub-
nhg hwmnjuybtu nipwgpuy £ 198-pnp hnnwsh 4-pn dwup, npp uvwhdw-
unud k. «Ubknwljut hwpwpbkpnipinitup jud ubpuniwy punyph wy qop-
dnnnipniuttinp, wyp pynd’ ubnwljut hwpwpbpnipjut tdwbwlnudp
Jud ubnwlwt Yuphpubpp pudupuptp, npnup junwpygby Bu 12 -
nhu sjpugws wudh tjundwdp (...)» Loqwsd unpdt wdpnnonipjudp
huwpwpnud £ putwplynn hwiguuquh punypt nt junrnigquspp b
hpwwnwy jpudswldwi Juphp nibh: Lwplht hpujwlupgugnpdudp’
wloquwljut Jhdwlnid quniynn wbd Ep hwdwpynid twb 12 mmwpht
sipugus wudn: Lnp hppwdulupgquynpdudp, hd upshpny, wnbknh k ni-
ukghk] Ynywhwn Yphynud, pwtqh unyu hnnpjwsh hdwuwnny 12 wmwpht
sjpugws wudp wyjbiu sh hwdwpynd wboquwljwt Yhdwlnid qunuyny:
Uju hdwuwnny Yhpwnkih sk twb hnpgws 3-h 1-htt dwuh jupquynpni-
Up, npp uwhdwinud £ «wbiogwlub Jh&wlnmd quninn whbd, np hp
dhqhujutt ud hngkljwt Jhdulny wuydwbwynpjwsd h Jhdwlh sk
npdunpmipni gnyg iy jud njufupt) hp wpwuppp jud ghunwlghy
hp tjundwdp Juunwpynn wpwupph punypep, husybu twb 12 mwupht
sijpugws wbudp»: Unwgynd k, np bph, ophtiwl, swthwhwu wtdp 10
nwpkijut tpEough hwdwdwjinipjudp Jipghtthu htn uknwljut hw-
npupbkpnipinit nibkbw, nw sh Jupnn ghnyb] npybu ubkpuniw punyph
pruh gnpénnnipinil: Uju pugpnnnidt withpwdbown E hpuwnwy snlly,
pwigh wjlt Jupnny b winuntwh htnbwiputph hwuqbgut: Zwupl &
ok, np unp pphwlwt opkuugpph uljqpuwjutt mwppkpwlnid 12 wnw-
npht sjpugws wtdp twhpwnbujws kp wtoquwljutt Jhdwlnid quugnn
wbhdwbg opowbwlnud, hull hbknwqu (pudouldudp (9-23289-
11.04.2022-MP-011/1) wy wthhdt YEpwny sh twhuwnbuy by:

Pwitit wyt £, np hnnuws 198-h 5-pn dwunid tpynid k. «Uniju hng-
Jush hdwunn] wioghwlwi Jh&wlnid guingnn t hudwpdmd hubgu-
Ynpht phdwnpnipinit gnyg nwnt jud hp tqundwudp juwnwpynn w-
pupph punypp ghwwlghint htwpuwynpnipinithg qpyué wbdp»:
Uwnwgynud E, np 12 mmwupht sjpugus wbdt wyju hnpdush hdwuwnny sh
hudwpynid woqguwjut Jhdwlnid gunnuynn: Spwdwpwbwljus hwpg
swgnid’ wyju yupwquynid n’ pb E ubpuntwy punyph polih qnpénnnipynt-

94



up (pphwlubt hpwyniiph nmbumipjui dky huyur puguluynmd E
pounipjul hwuugnpibp Juuws whdh nuphpughtt vwhdwih
htw), tpp todus wmudh tjundudp uny hwbguljuquh opyljinhy Ynnup
Juqunn npuk wpupp sh Juunwpynid: Lutwplyny opkiunpuljut wb-
hhdt Jupquynpnudp jppwgnyt ndupnipjnittbp jupnn £ hwpnigbp
ppwjulhpun wpwlinhuymd  hwpu]npmpmt pudkokng]  wwb
«<hpiownp» wpwpp Junwpws whdwbg juntuwthbnt pphuljub ww-
nwupumbwwnynipiniihg: LEpt wpwewnplywsd unyt hwiguljuquh pun-
pootwl wupuquymy npubu Swipughng hwbquuiwbp jupny £ bw-
hurwntuyty «untjt hnpJush wnwehtt dwuny twppwntudws wpwppp 12
nwpht sjpugus whdh tjundwdp junwupbp, yundymd t...», hisp
own wykjh hwdwwwpthwl b hwdbdwnwpwp wijingbih hpudulwp-
quynpmd k:

‘unp pptwljut opkiugpph hnnpdws 199-h 1-ht dwup vwhdwunid k.
«Ubknwljwt hwpwpbpnipniip jud ubpuniw) punyph wy) qgnpénnnipe-
miuubpp, wyy pynud” ubpwljuw hwpwpbpmpjut tdwtulnudp jud uk-
nwljul Juphputpp pudupuntp, npntp juwnwpyb) Eu ownwdh, gnuy-
pp nsbswmgbing, Juwubint jud Jbipgutint uvywuntiwhpny jud hwugw-
gnpénipiniihg wnidwé wudh Wynipwub jud wy jujudwsdnipniut
ogunugnpsdtiny Yud wrwhg bpw hudwdwjinipjut nnowudhin hwng-
Unmuph fud tnyt Enuwbwljubkpny tpwb ubpwljut hwpwpbpnipyub jud
ubipuniuy punyph wy) gopénnmipnitiuibp Juunwpbnit hapunnptyp, b-
pt pugujuynid Eu unyyt opkuugpph 188-pn Yud 189-p1 hnpwsny tw-
huunbtudws hwuguiptibiph hwnluuhoubpp (...)»:

Zupy E ujuwnt), np hnnpuwsé 198-h Jbpnidnipjudp tkpjuyugdus
Uh owpp Wjwnupnidbp juupws uknwlut hwpupkpnipjut Gdw-
twldwt jud ubnwljut juphpubpp puduwpuptint hbn, wpphwljut Bu
twl uny hnpJwsh Juywlgnipjudp, ntunh nputp Ypyht Jhpnistne
wthpwudbownnipniup puguljuynid E: Lnp opktunpnipjudp plunjuyudby
k plwplnn hwgwluqup opjtljinpy Ynnup wwpiwnhp hwinfuthy
hwdwpynn wpwppubph spowtiwlp, ubkpuniwy punypeh qnpénnnipniu-
ukiph hwdwwnbpuinmd gl £ bwb ubpwljwt hwpwpbpmipjut tdw-
twljdwt jud uknwijut yuphpubph paupupdwt dwuhi, hull twhulht
hpu]uwlupqunpludp vwhdwinjws oy pymd hwdwubnwljub gop-
dnnnipnitubp Juunwpbnit» dbwlbkpynudp tnp opktiugppnid sh og-
wnwgnpéyty, puwtth np hwmdwubnwlju gnpénnnipniuubpp bu ukpuniwg
punyph gnpénnnipinitiubp kb, b nppug wnwudhb ohpnunpdut wh-
pudbownnipiniup puguljuynid £

Pujuljubwswth punpuhwpnyg k puttwplynn hwtgugnpénipju
Juwnwplwl tnp bqubwlh twpunbumdp: Gjugbu pugh bwpilhb o-

14 Sk'u 22 pplwljwb tnp opkliugppnid nkn quus hwjkgulupgquht Uninkgnidik-
ph b unp htunpunninibph dEjuwpwbdwi ninkgnyg, ke 290:
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phuunpnipyudp twpwnbu]ws tnutwlubtphg, hnnpqus 199-ny twpuw-
nbujwsd wpwppp jupnn E junwpdl) bwb «unwig bpu hwudwdug-
unipjut npowdhwn huwinquniuph»: Unwig widh hudwdwjunipjut ubk-
puwljut hwpwpbpnipjniutpp npny Gphpubph pptwljut optunpnipe-
judp huwdwpynid i pptwpwpnipjnit: Uwubtwynpuybu, UUUL o-
pEtunpnipyudp uknwljwt hwbgugnpénipjniutibpp punpnoynid L np-
whu ubknwljul ppunipjut guijugus mkuwly, ubpwlwt hwpwpkpnipe-
niuubkp jud Jupp, npp wiknh £ niiktinid wnwbg innidnnh huwnwly hw-
twdwjimpyub’: Ubqhulwt opktunpmpjut hudwdwy  polwpu-
poipinit £ hudwpynid wninidnnh hwdwduwinipjut puguljuynipjui
yuydwbubpnud ubpwljw ukppwithwignidp, tpp hwuguynpp hwuwnw-
nuybu sh hdwgh] wnuyhuh hwdwdwjinipjut wnjuynipjut duuhb's:
Niypuhbiugh ppwljut opktugpph hnqjws 152-h hwdwdwyh' ppiwpu-
pnipjnit £ hwdwpynud. .. «Ubknwljut punyph gnpdnnnipmnibubp juwnw-
nEp, npnip juyyuws ki ubnwlju opqutubpnh jud nplk wy wnwuplw-
1h dhongny wy] wtdh dwpdht htpwnnguyht, wbw) jud opwy ubppwu-
thwigdub hkn wpwig nmdnnh judwdnp hudwduyinpyub (poiupw-
nnipnLi)»!:

Yupsmd bl dhwbywbwlnpbt ppuljmb whnp b hudwpk) wy
hwiquuwipp, np 22 opkunpmipjudp wowbg nnidws wbhdh hwdw-
dwjinipjut npowuhwnn hwunquUnitiph ubnwlwb hwpwpbkpnipmiup sh
hwdwpynid ubpuniwy punyph pouh qopénnnipnil, pwtigh tydws w-
npupph b innidwsh Jud wy wudh tjundwdp ppunipinit gnpdwunnpbing,
npuw uywrbwihpny jud tpw wboqwlwt yYhdwli oquuugnpstiny
ubpuniwy punyph qopénnnipjnibttph Juwbquynpnipjut  wwppk-
poipjnibb wlukpl E, b npblk hwdwnbpunnid nputp sybwnp E unyhwg-
Jtt: Uwljuytt jughpubp Jupnn Eo wnwowtiu) <hwdwdwjunipjui ny-
oundhwnn huninqum ip» Ahwljipuyyudwt htw, puth np wyb puuljutiuswth
wtnpny k, nddup £ vwhdwbwquunt), pk np nhwypnid £ hwdnquniupp
nnowdhw, hul np nhwypmd’ ns, pugh wyn hwpgh wkh k puppuind,
tpp funupp ykpwpbkpnud £ putiwplynn hwigunbtuwlhi, npp nnbinh £ ni-
kgl wuniuhukiph Yud gnigpuytpubph dholt: Fupn E ujupugpty wyt
ntwpbtpp Yud hpwghdwlubpp, Epp wtdp whwnp £ unwbw ubnwljut
hwpwpbpnipjnitt nibbtwnt hwdwdwyunipenit, hy duing jud thubw-
Uny whwp kE nipdh wyy hwdwdwjinipinip, htyybu wyt whwp b «ud-
npugnpyh» b wp: Uju b dh pupp hwdwptunype hwpgkp dunid b pug, b
nputp whwnp E huwduwyuunwupuwt duind dEjtwpudkt jud b whwnp k
Juwwnwplh opktunpuljul hnnjumpmb putwplyny hwbguluqdh
wftijh npnowlh dtwlkpuybint hudwnbpuinnid: Yupsmd U wpnw-

15 Sh:u https://www.justice.gov/ovw/sexual-assault.
16 Sk u AKT 0 CeKCyalbHBIX IPECTYIUICHUSX, Lo 42:
17 https://meget.kiev.ua/kodeks/ugolovniy-kodeks/razdel-1-4/
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vwhlwiyut phpibph ppudulub dpwlnypht pinpny, onwpushi’
<hundwdwjuinipyjut nnowdhwin huninquniip» dbwEpuynudp whwp £ hw-
k] unyu hnnjwsh nhuwynghghwhg, jud whwp kE wnw) npu opkiunpu-
Jut huwnhnwl punpnonidp, husp, hwpdh wntbng JEpnowpunpup, pw-
Juijutiht papn Yht:

22 unp pptwluwi opkiugpph hnpdws 202-p yuwnwupwbwwnynip-
b £ vwhdwinud qpmudhiigh hudwp: Uwubu]npugbu’ aodus hng-
Jwdp Jtpiwgpius b «16 nmwpht sjpugus widht ubkpwlwh hwpupk-
pnipjntt jud ukpuniwg punyph wy] gnpénnmipniuubp jud dutljulub
wynniungpubhw unbndly) jud wpnunnl) wnwewpltp (gpnudhug)»: Up-
nwuwhdwiyut tpypubph pphwjut opktunpnipjudp gpnidhtigh hw-
dwup yquunuwupiwbtwwunynipinit hhpdtwlwinid twhunbudus sk, b wju
hwdwwnbpunnid ppbnpkt yuwndth t dhuyt bpkluugh tundwdp uk-
nuwjut hwigwip Juwnwpbnit odwinultp'®: Uwlwjt npny plpuk-
powd, ophtiwly Uduwnpuhugnud®®, Uks Aphnnwithuynid?, SYtnhuynid,
Eunnthuynud? b wyj, wyt hwdwpymd E hwigugnpénipinil, pn n-
poud” wju kgqpnyph tkpunisnudp hhubwuind juuws b Lubqupn-
wnkh Ynudbughwjh npnypubph jiiuwgnpsdw htwn?z

znipws 202-h 1-ht dwup vwhdwind b «SEpbjundujut jud
hwunnppuljguljut nkjuuninghwttph oquugnpsdwdp 18 wwphb jpw-
gué wmtdh Ynnuhg 16 mwupht sjpuugus mtdhtt hwiunhynid wnwewplk-
Ip b hwimhuydwbt ninnus gnpsnmipintt uinupkp ukpwljui hw-
puwpbpnipjutt ud ubpuniwy punyph wyp gqonpénnnipynitubph, wn
pymd’ ubnwljut hwpwpbpnipjut tdwbwldwt jud vkhwlub ju-
phputpp pwdupupbnt jud dwtujut wywnpingpudhw unbnstne
Jud wpununplnt tyuwnwlny, Epk puguljuynid kb unyyt opkiugpph
189-nn Jud 198-201-pn hnnpuwsubpny twhwwnbujws hwugwuputph
hwwnljwuhoutpp (...)»

Uju unpwdniénipiniip nupwlniubih k, pwbqh wju hwiigunbuw-
Jh pugujunipyut qupuquynid tdwb wpwppp §npuldbp npybtu po-
wnwiihph b bpkpawgh pwhbph nbd ninndws hwbhgugnpdnipniu (Znpdws
239. Gphluwyhtt ywnpulnipjut jud wynpujugpuljut punyph Wnipbp
Jud wpwpluikp yqunpuwunbnt jud nupwstint htwn juwws qnp-
dnnnipniuttp Juuwpbmt hwltp jud tkpgpuydtip) jud 189-py
Jud 198-201-py hnpjwsubtpny twhmnbujwsd hwugutpubph twjiw-

B Sku https://www.whitelawpllc.com/blog/2022/february/is-grooming-a-crime-/

¥ Sku https://www.justice.vic.gov.au/safer-communities/protecting-children-and-families/

grooming-offence
2% Sk "u https://www.abvsolicitors.co.uk/sexual-offences/criminal-accusations-and-charges-

of-sexual-grooming/

21 Sk u http://www.assembly.coe.int/LifeRay/SOC/Pdf/DocsAndDecs/LanzaroteHandbook-
RU.pdf

22 Sk'u https://rm.coe.int/prems-095719-arm-2576-lanzarote-convention-leaflet-a5-web/
168097a5d9
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wuwwnpwuwnnipinil, npp owwn wykjh jphun £ yuwndnud, hulj wyu hw-
wnntl] unpuh ubpunidnidt wyn Junnubquynp wpupputph ntd ppiwhpw-
Jujut hwpljunpuwiph hwdwwyuwwnwupimt dhongubph Jhpundw h-
puwut junspugnun fupn L puntwyg:

Udkulthu nbd std dhowqquyhtt wmwpplp wuwydwbwgpbpny uwh-
dwijws whinnipjul wupnunpnipmniubbph junwpdwbp, wyy bnp-
Ubkph npnyputph hiybdktnwgdwip huyphiwut opktugpnipjudp,
wbjht’ wyn wupnunpoipmibbpp whnp £ yunowd junwpybh,
pwtigh nu hpwjulut ywhnnipjut Jipndwt hhdtwpwpbphg E, uw-
Juytt wyny wdkup whwnp £ wpdh hwpdbujun b mpudwpubwju ip-
wny, b ket npuk wpwpph hwdwp wppkb hul 22 pphwlub opkuug-
poipjudp vwhdwidws E pauduljubwswth phun quunwuppwtwnynie-
i, wyw qnun kqpnipwpwbujut ywnpuip unknstint hwdwp tnp
hwiguljuqutph twpwnbudwt Juphp pninpnyht sju: Pusybu JEpt
wpnkl todkg Yninfkughnt tnpubph, hiswbu twb wpnwuwhdwiywh
Epyputnh pphwljut opkuunpnipyudp twhwntujuws hwiguntuwljuk-
nh wphbunwlwb tkpunisnidp dkp ppEwljut opkiunpnipjut vk, w-
nwtg npuip nknujuugubint b wpwtg hwyyh wnubnt wqqujht o-
pEuunpnipyutt wnwbdtwhwunlnipniuutpp, jupny £ nibbktw) juhun
puguuwlui wqnpkgnipinit b hwhqkgub] wbwpnupwgh nt wuhhdb h-
pujulupquynpnidubph twhwnbudwn:

TUT'PAH CUMOHSH — Hexomopbie 80npochl Kacawouwuecs HO6bIX NpaAso-
Ppezynupoeanuil npecmynieHuil nPomue «noio6oll HenPUKOCHOBEHHOCHU U NON060U
c60000b1» no nogomy YK PA. — CraTbsl NOCBSIEHA UCCIEIOBAHUIO Psija CHOPHBIX BO-
MPOCOB, CBSI3aHHBIX C IPABOBBIM PEryIMPOBAHHUEM NpecTyIuieHUi npotuB «[lomoBoit
CBOOOJIBI W TOJIOBOI HENPUKOCHOBEHHOCTH», INMPEIyCMOTPEHHBIM HOBBIM YTOJIOBHBIM
kozekcoM PecnyOnmku ApMenns. B paMkax cTaTbu Ha OCHOBE CPaBHHMTEIBHOIO aHAIIHM3a
BBISIBJICHO MHOXKECTBO IPOOJIEM, CIIOCOOHBIX HETaTHBHO MOBIMSATH HA MPOLIECC KBAIH(DU-
KaIy TMPECTYIUICHUH, HAPYIIINB HOPMAJIBHBIN X0/ IPaBOOXPAHUTEIIFHON AEATEIHHOCTH.
B pamkax ctatbu AaH psij peKOMEHAAUWN M0 M3MEHEHHUIO 3aKOHOJATeNhCcTBa. B wacTHO-
cTH, OBIJIO OTMEUYECHO, YTO TPECTYIUICHHUS W3HACWIOBAHNS M HACWIIHCTBCHHBIX IEHCTBUIA
CEKCYaJIbHOTO XapakTepa OOBEIMHEHBI HOBBHIM 3aKOHOJATEIHCTBOM, OJHAKO OMACHOCTD
W3HACWIIOBAHUS BBIIIE, YeM APYTHX HACHIBCTBEHHBIX JICHCTBHUII CEKCYalIbHOTO XapaKTepa,
1 BOTIPOC O €0 OTACIHHOM 3aKPEIUICHHH OCTACTCSI OTKPBITHIM.

KoncraTupoBaHo, 4To 00Jiee YeM CTPAHHO BBLICIATH «AMUTAIIMIO MTOJIOBOTO aKTa»
KaK IpOsBICHUE OOBEKTHBHOI CTOPOHBI MPECTYIUICHHUS HACHIBCTBCHHBIX JICHCTBHI
CEeKCyaJIbHOTO Xapakrepa. lIMuTanus moIoBoro akra 4aiie BCero BCTpedaercs y JeTew,
KOTJ]a OHH TBITAIOTCS UMHTHUPOBATH MOJIOBBIC OTHOIICHUS CBOUX POIUTEICH WIH JPY-
THX B3pPOCIBIX. YTIOMHMHAJIOCH TaKXKe O HEyAauHOH (OPMYIHPOBKE OTAMYarOIIUX 00-
CTOSITENBCTB, BCJICACTBHE YEro JIMIO, HE JOCTHUriIee 12-JeTHero Bo3pacra o CMBICITY
00CyXTaeMoi CTaThH, YK€ HE CINTACTCS HAXOIIIIUMCS B OECIIOMOIIIHOM COCTOSIHHH.

OO6CyXaeHbI MPOOIEeMHBIE dJIEMEHTHI (POPMYIUPOBKH «0€3 pa3yMHOTO COTIACHS
MOTEpPIIEBIIErOY». 3apUKCHPOBAHO, YTO MCKYCCTBEHHOE BBEICHHE B HAIlE yTOJIOBHOE
3aKOHOJATEeIILCTBO KOHBEHIIMOHHBIX HOPM, a TaK)Ke MPECTYIUICHUH, MPEeIyCMOTPEHHBIX
YTOJIOBHBIM 3aKOHOAATEIECTBOM HHOCTPAHHBIX TOCYJApCTB, 0€3 MX JOKAIN3aluu 1 0e3
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ydyeTa ocobeHHOCTEH HaIlMOHAJIBHOT'O 3aKOHOAATCJIbCTBA MOXKCT MMETH BCCbMa HEra-
THBHBIC IIOCJICACTBUS.

KiwueBsble ciioBa: npecmyniieHus npomue noiosol c60000bl U HENPUKOCHOBEHHOCTU Ye-
J06eka, Hosvlll Yeonosuwill kooekc PA, usnacunosanue u Hacunbcmeennvle 0elicmeus CeKcyab-
HO20 Xapaxkmepa, uMumayusi NoJl08020 AKMa i yOO8ilemeoperue nojoeoti nompebHocmu, noio-
60€ NPOHUKHOGeHUe, AUYo, He Ooocmueuiee 12-1emne2o 603pacma, y8EpeHHOCHb 6 CO2NACUl,
0emcKas NOpHo2PaApUsl, SpyMUHe

TIGRAN SIMONYAN - Some Questions Regarding the New Regulations of
Crimes Against "sexual inviolability and sexual freedom' by the New Criminal Code
of the Republic of Armenia. — The article is devoted to the study of a number of con-
troversial issues related to the legal regulation of crimes against "Sexual freedom and
sexual inviolability" provided by the new Criminal Code of the Republic of Armenia.
Within the framework of the article, based on a comparative analysis, many problems
have been identified that can negatively affect the process of qualifying crimes, disrupt-
ing the normal course of law enforcement activities. Within the framework of the arti-
cle, a number of recommendations for changing the legislation are given. In particular,
it was noted that the crimes of rape and sexual assault are united by the new legislation,
but the risk of rape is higher than other sexual assault and the question of its separate
fixing remains open.

It is stated that it is more than strange to single out “imitation of sexual inter-
course” as a form of the sexual assault. Imitation of sexual intercourse is most common
for children when they try to imitate sexual relations of their parents or other adults.
Reference was also made to the unfortunate wording of aggravating circumstances,
whereby a person who has not reached the age of 12 within the meaning of the article
under discussion is no longer considered to be in a helpless state.

The problematic elements of the wording "without the reasonable consent of the
victim" are discussed. It has been recorded that the artificial introduction of conven-
tional norms into our criminal legislation, as well as crimes provided for by the criminal
legislation of foreign states, without their localization and without taking into account
the peculiarities of national legislation, can have very negative consequences.

Keywords: crimes against sexual freedom and inviolability, the new Criminal Code of the
Republic of Armenia, rape and sexual violence, imitation of a sexual intercourse or satisfaction of
a sexual need, sexual penetration, a person under 12 years of age, consent to sexual activity,
child pornography, grooming
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