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THE EVOLUTION OF LEGAL ASSISTANCE
GEVORG DANIELYAN

The article reveals the evolution of the legal foundations of legal support in the coun-
tries that gained independence in the post-Soviet era, as well as its socio-political and ideo-
logical antecedents based on the example of Armenia. Particularly, it is shown, that in the
Soviet state legal system, the attitude regarding the advocacy, at least as a part of the state
structure, have not been completely revised, but is accompanied by new justifications.

On the other hand, we discussed the problem that formation of an advocacy called to
guarantee the right to a fair trial receives obstacles from the so-called “state mentality”.

In particular, an advocate is perceived as a litigant who defends criminals by all means,
therefore a state is not obliged to “excessively” cover the needs of free legal support.

The article thoroughly discusses the prerequisites for the evolution of legal assis-
tance/legal support, especially the factor of legal culture, clear positions are expressed
relating the issues arising from the scientific and practical dimension, and for overcom-
ing the existing problems, and a number of legislative recommendations are offered,
reference was made in a form of predictions.

Key words: Legal assistance, advocate, fair trial, public defender, advocacy, advocacy se-
cret, principle of competition, evolution

In the context of outlining the directions of the formation of legal culture,
what is of key importance is the structural and procedural basis on which the
subjective human rights are brought into existence, in particular, what kind of
role in their system is assigned to the advocacy called to provide legal assis-
tance. In all post-Soviet countries, a cautious attitude towards the institutions of
legal support to people has been openly observed in the activity of the state
government, which is explained by the fact that in authoritarian systems that do
not have stable traditions of democracy, they still do not have a clear and ade-
quate idea of the practical role of non-state structures for the protection of hu-
man rights, the latter is considered as a sector operating outside of state control
and providing unrestricted assistance to criminals, and accordingly, an atmos-
phere of mistrust prevails towards the latter.

The authorities of the newly established independent states see a strong threat
to their power, a counterweight, in structures of that nature, therefore, formally
remaining within the framework of democracy propaganda, in practice they either
do not apply at all to enshrining the legal foundations of such structures or clearly
obstructing their formation, significantly slowing down the whole process. It is not
by chance, that the formation of the mentioned legal foundations in Armenia is
also related to the late period, which we will discuss below.

The problem also acquires additional complications in connection with the
question that in the environment of officials with a completely Soviet legal and
political culture, it is extremely difficult to adequately understand the place and
role of legal support institutions in the political system as well. Basically, the
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various trends and interpretations regarding this issue, in our opinion, can be
conditionally divided into two groups:

a) Advocacy is called to support the judiciary and

b) the fundamental task of advocacy is the protection of the client's rights.
Let's note in advance that both of these approaches are not sufficiently scientific
and are highly vulnerable in terms of emphasis, content, and imperativeness of
questioning.

In this research, we did not limit ourselves to revealing the role of advo-
cacy in the context of post-Soviet legal and political preconditions, but equally,
take into account the need for a complex analysis desired to ensure the actual
role of democracy in systems with stable traditions of democracy.

At the same time, we consider it necessary to emphasize that the starting
point of scientific research concerning advocacy is perhaps limited to providing
legal assistance to a person, while the most significant aspect is ignored without
radically reviewing the foundations of the latter's relationship with justice and
law enforcement agencies, the mission of legal assistance to a person will re-
main unfinished. Advocacy, also as an independent structure, must be endowed
with the components of independence and immunity characteristic of the afore-
said bodies, be able to guarantee the true independence and unfettered profes-
sional activity of the representative of his community, the lawyer.

In general, giving great importance to the complex research of the compo-
nents of the human rights system, we cannot ignore recording that the judg-
ments and evaluations expressed in the sources of domestic jurisprudence re-
garding the mentioned components are not always distinguished by the neces-
sary systematicity, with adequate disclosure of the actual place and role of a
specific component, including setting standards for competition between rights.
Ultimately, the same fundamental rights cannot have the same legal value and
degree of protection. The fact that the mentioned rights are enshrined in the
same source of law, the Constitution, does not mean at all that they are of equal
value, in particular, the freedom of assembly cannot have the same legal and
political value and level of protection as the right to life, etc.

Concerning the mentioned approaches, first of all, we consider it appropri-
ate to present some initial judgments and conclusions, the justifications of
which will be discussed below, slightly deviating from the traditional research
methodology:

— Supporting the judicial power, which is mainly manifested by support-
ing the interest of justice, is not essentially in conflict with the protection of
person’s rights by providing him legal support. Separating the above-mentioned
tendencies from each other or opposing to each other has no reasonable justifi-
cation. This question is precisely addressed in Opinion No. 16(2013) of the
Advisory Council of European Judges and the Advisory Council of European
Prosecutors “On the Relationship between Judges and Lawyers” “... the quality
and effectiveness of judicial proceedings depend, first of all, on proper proce-
dural legislation, as well as rules on essential aspects of civil, criminal and ad-
ministrative proceedings. States must establish such provisions following Arti-
cle 6 of the Convention. Judges and advocates should be involved in the process
of developing such provisions, not for the benefit of both professions, but for
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the benefit of fair administration of justice”. Thus, professional, corporate inter-
ests are not an end in themselves, they must be unconditionally subordinated to
the interest of justice. The professional characteristic of an advocate is that he
supports the interest of justice by providing legal assistance.

— In the context of guaranteeing the right to a fair trial, it is considered
adequate not to give preference to any of the mentioned approaches, but to pri-
oritize providing legal assistance consistent with the realization of the right to a
fair trial as a result of their harmonization. Underlying this conclusion is the
rationale that legal support is more closely related to the right to a fair trial than
to furthering the interests of justice.

— Advocacy as a structure should not be identified with any of the structures
already defined by legislation, it is a structure with an independent status endowed
with special public powers and may be granted the status of a legal entity under pub-
lic law. It is not about recognizing a constitutional body endowed with public power,
but about the status of a legal entity under public law, in which case being endowed
with public power is not a mandatory condition. Accordingly, the Chamber of Ad-
vocates should be considered not just an autonomous non-state structure, but a sys-
tem that fully guarantees the interests of advocates in public relations. In practice, the
latter is mostly perceived as a tool for controlling the activities of advocates, includ-
ing disciplinary prosecutions, while the latter has almost no real authority when
criminal prosecution is carried out against the advocate. We believe that, along with
the above-mentioned arguments, as well as to guarantee the unfettered activity of
advocates at least to a minimum extent in countries that do not have stable democ-
ratic traditions, it is appropriate to grant the Chamber of Advocates the authority to
consider petitions for consent to initiate criminal prosecution based on actions arising
from the powers of advocates. In this case, it should be noted that the advocate has a
greater need for protection from directed prosecution than the prosecutors. More-
over, the basis for this conclusion is also the moral and psychological atmosphere in
which the advocate is not only considered a criminal defender of criminals but is also
simply identified with the client he defends. Unfortunately, cases of beating the ad-
vocate directly in the police administrative building are also recorded'.

— Legal assistance is consistent with the right to freedom of action, which
means that it can be provided not only in prescribed ways but also in ways that
do not conflict with the Constitution and laws and do not conflict with the rights
of others. Of course, the advocate has a dual status, in particular, the latter acts
not only as a private person, but also exercises obvious public-legal powers, but
this cannot at all oblige the advocate to exercise only the powers established by
the Constitution and laws. Accordingly, part 1 of article 5 of the Law “On Ad-
vocacy” stipulates that advocacy activities are carried out “by all means and
methods not prohibited by law”.

Let's make only one significant reservation in this regard: the constitu-
tional norm of free action defines at least three components: a) a person is free
to do everything that does not violate the rights of others, b) it does not contra-

"In particular, the fact that on February 9, 2023, in the administrative building of the Ere-
buni Police Department in Yerevan, the police officers beat two advocates in the office of the
police operatives who were carrying out their professional activities, especially for providing
legal assistance to minors (link: https.//www.facebook.com/watch/?ref=tab).



dict the Constitution and laws and ¢) no one can bear duties that are not defined
by law. Among the mentioned components, the legal precondition that a person
is free to do anything that does not violate the rights of others needs further
analysis. In particular, it is not legitimate to be guided by the primitive mental-
ity that the use of rights should be unconditionally stopped in all cases if the
rights of others are violated. In the case of such a simple and precise approach,
the need to predetermine the priority of possible rules of conduct from the point
of view of competition of rights is merely ignored®.

— QGuaranteeing the advocate's ordinary activity cannot be limited only to the
rules of procedure and courtesy, because the institution of immunity from liability,
intended only for judges, and partially also for prosecutors, practically makes the
advocate vulnerable. Moreover, such guarantees are especially necessary in the
case of government bodies and officials who still do not have stable traditions of
democracy, and who do not adequately perceive the real role of advocacy yet.
Only the fact that a high-ranking official, perceiving the advocate as an entity pro-
tecting criminals, calls on them to refrain from supporting the latter, is enough to at
least enshrine the advocate's right to immunity from criminal liability by legisla-
tion. Moreover, this proposal can be considered realistic only if the right to revoke
immunity is reserved for the Council of the Chamber of Advocates’.

Several other jurists have researches on the need to review the bases of ju-
dicial or investigative actions applied to advocates, but I think it is necessary to
put forward a more radical and realistic legal solution®, which we referred to
above. In many international legal documents, there is also fixed physical im-
munity of advocates®, which is also important, but it is not enough to guarantee
the normal activity of the advocate in the necessary dimension.

The theoretical and legal prerequisites for forming advocacy are perhaps
determined by legal and political culture, in other words, purely political per-
ceptions and expectations, as well as professional ones, especially constitu-
tional-legal positions play a specific role. Finally, the character of regional in-
terstate, often also universal international relations is of crucial importance,
because the real possibilities of legal cooperation, including advocacy in inte-

% For a comprehensive survey of rights competition issues, see Michael Sachs, Basis of the
General Doctrine of Fundamental Rights in Germany. Subjective public rights in administrative
law, Yerevan, Tigran Mets, 2012, p. 15-28.

3 This point of view is thoroughly researched by T.I. by Shakirov. International standards of
independence and accountability of advocates, Shakirov T. R., Text of a scientific article on the
specialty “Law”, link to the article: https://cyberleninka.ru/article/n/mezhdunarodnye-standardty-
nezavisimosti-i-podotchetnosti-advokatov.

* See, for example * Nowak M., Commentary on the U.N. Covenant on Civil and Political
Rights. Kehl: N.P.Engel Verlag, 2005. P. - 383, 384. I'oioBanoB C.C., ['apantiu He3aBUCHMO-
CTH ¥ HEIPUKOCHOBEHHOCTH aJJBOKaTOB, Bonpocs! coBpeMeHHO# 1opuctpyaeHnuy, 5(66), 2017
r., link to the article” https://cyberleninka.ru/article/n/garantii-nezavisimosti-i-neprikosnovennosti-
advokatov, Baiiman B.A., HacronpHas kHura afBokara: nocrareitusiii kommenrtapuii k Oeze-
pajbHOMY 3aKOHY 00 aJBOKATCKOil AesTeNnbHOCTH U afBokarype. / B.A. Baitnan // - M.: FOctu-
muHbpopM, 2017 1. - C. 98. lemunosa JI.A., AnBokarypa B Poccun: yue6uuk // JI.A. J[lemuniosa,
B.U. Ceprees. - M.: FOctunmadopm, 2016. - 569 c. Cypososa K.}O., Opranuzamnuonnas nes-
TEeJBHOCTb a/jBoKaTa: nmoHsTHe u coaepxanue / K.I0. CypoBoBa // «AiBokarckasi IpakTHKay,
2016, Ne 5. - C. 26 and etc.

5 This point of view is thoroughly researched by T.I. by Shakirov: “International Standards
of Independence and Accountability of Lawyers”, Shakirov T. R., Text of a scientific article on
the specialty “Law” Report to the aricle: https://cyberleninka.ru/article/n/mezhdunarodnye-
standarty-nezavisimosti-i-podotchetnosti-advokatov.
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gration activities, are outlined by those factors. In particular, it became evident
that with the direct support and participation of Turkey, in the context of the
criminal prosecutions and trials initiated by the Azerbaijani law enforcement
bodies against hundreds of prisoners of war as a result of the 44-day war
unleashed by Azerbaijan, as well as in the courts, is to talk about human rights
protection activities in the case of the injured Armenians who appeared in the
criminal defendant's chair, is already from the absurd genre.

And this is not a purely domestic phenomenon, it has already acquired a
broad geography and has become a challenge for all humanity. Now, as briefly
as possible, let me address the legal and political prerequisites of the establish-
ment and evolution of domestic advocacy, which are directly related to the the-
ses proposed by us above. I was lucky enough to be one of the committee mem-
bers for the first bill in this area. The latter consisted of two other members: the
President of the Bar Association Mr Misha Piliposyan and jurist Koryun Na-
hapetyan. Already on June 18, 1998, as a result of our developments, the Law
“On Advocacy” was adopted, which was radically different from the Soviet
legal bases in force until then. Our task was to make perceptible positions that
were unusual for the mentioned period, the legality of some of which is con-
tested even today, not only for politicians, but also for wide circles of jurists as
well. Perhaps, I will single out the most important ones:

— firstly, back in 1979, the law of the USSR “On Advocacy” and the stat-
utes of the Union republics of the same name, the advocacy as an independent
structure was called to support: a) protection of human rights and legal interests,
b) the implementation of justice, c) preservation and strengthening of socialist
legitimacy and d) educating people in the spirit of respecting laws and caring
for people's welfare, maintaining labor discipline, respecting the rights, honor
and dignity of others, as well as the rules of socialist coexistence. As you can
see, advocacy has been perceived in terms of public ideology, as an attachment
of the party and state apparatus, especially the investigative and judicial system.
Overcoming such intentions is not an easy task.

First of all, we tried to formulate the long-term mission mentioned above as
adequately as possible, that is: “Advocacy is a type of human rights activity rec-
ognized by the Constitution and laws, which is aimed at realizing the interests
pursued by the recipient of legal support by means and methods not prohibited
by law” (Part 1 of Article 4 of the Law “On Advocacy”). I would like to mention
that this wording was also fixed by the current law “On Advocacy” with a partial
editorial intervention: “Advocacy is a type of human rights activity carried out
by an advocate and is aimed at the implementation and protection of the rights,
freedoms and interests of the person receiving legal assistance by all means and
methods not prohibited by law” (Part 1 of Article 5).

Although this wording was maximally consistent with international legal
standards and international best practices, in the case of formed stereotypes, it
caused a great resonance both in the political and professional spheres. Many,
especially the representatives of the judiciary and the prosecutor's office, ex-
pressed concern that advocates thus ceases to support the interest of justice,
which is their primary mission.

Our explanation at the stage of public debates was basically as follows:
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human rights activities by their nature cannot contradict the interest of justice if
we understand this term adequately and do not unnecessarily equate it with the
process of detecting a crime. The interest of justice is not a universal value, but
is only one of the essential components of the fundamental right of a person to a
fair trial, therefore, in turn, it is called to contribute to the guarantee of that
right, not to prevail over the latter.

The mentioned approach, with a slightly different aspect, was again con-
firmed by the current law “On Advocacy”: “The body conducting proceedings
in criminal cases provides free legal assistance through the public defender's
office in cases provided for by the legislation of the Republic of Armenia or
international treaties, or if the interest of justice requires it” (Part 4 of Article
41). In other words, the existing law also prioritized to the unhindered exercise
of a human right to a fair trial rather than the discovery process.

Let us add that not only the right to a fair trial but also the interest of justice
does not in itself prevent the detection of crimes, otherwise, they obstruct their
disclosure by illegal means, in violation of the principle of proportionality, which
should be acceptable from the point of view of public interests as well. In all cases,
the reinterpretation of the role of the advocate contributed and contributes to the
professional growth not only of advocates but also of law enforcement agencies
and courts, on the whole new incentive to be knowledgeable has emerged.

Another problem is the structural, institutional status of advocacy. By the way,
in the text of the 2015 amendments to the Constitution, the norms on advocacy
were included for the first time through the efforts of the Chamber of Advocates. Of
course, the latter's expectations, moreover, with completely legal justifications,
were much higher, while the political forces and the professional community were
not ready to fully accept them yet, so it was possible to establish at least the follow-
ing in the context of the constitutional right to legal assistance: “To provide legal
assistance, advocacy activities based on independence, self-government and equal-
ity of rights of advocates are guaranteed. The status, rights and duties of advocates
are defined by law” (Part 2 of Article 64 of the Constitution).

As we can see, this norm does not directly address the institutional status
of advocacy but outlines its essence and status boundaries. In general, the ques-
tion is often raised as to what the Chamber of Advocates is: is it a public or-
ganization with a special status, and if so, on what basis were the functions
typical of public authority assigned to it? In the depth of these judgments, other
questions of the exact nature are often raised: to which branch of government
does the prosecutor's office belong: judicial or executive, are the control bodies
not an independent branch of government, etc.?

I think we have to overcome some stereotypes in this matter. First of all,
advocacy is now an independent, self-governing structure provided for by the
Constitution, so in this case, we are dealing with a structure that has acquired
status under the Constitution: thus it should be regulated not by a law, to reserve
a status from an institutional point of view, but the status must be should be
derived based on the Constitution. “... the status, rights and duties of advocates”
(Part 2 of Article 64). It follows from what has been said that the structures
provided for by the Constitution should not be subject to the so-called general
rules of the register, but act under the power of the Constitution. In such cases,
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it is necessary to register not the structure with constitutional status, but the
latter's staff, which is necessary from the point of view of making the regular
activity of the main structure uninterrupted and effective.

As for the prosecutor's office in the context of similar questions, the latter
should not be imagined as part of this or that branch of government, but as an
independent constitutional body serving the principle of separation and balance of
power. Many Latin American countries have preferred not three, but four or even
six branches of government with their primary laws, trying to consider controver-
sial bodies as independent branches of government. Without referring to the legal-
ity of these approaches, let's just note that not all constitutional bodies must nec-
essarily be involved in this or that branch of government, some of them are called
to guarantee the balancing mission of the government, therefore, their way of
working should not be openly related to the executive power, but try to remain
within the limits of their autonomy set by the Constitution.

I find it expedient to briefly address the key issues of advocacy in Arme-
nia, first of all, overcoming and filling gaps in the legislative foundations. First,
it is welcome that advocates not only take the initiative to improve the legisla-
tion themselves but also have a vested interest in vetting the drafted bills. But
even more valuable is the mission of bringing to life the truly complex and chal-
lenging culture of applying the law and the analogy of law from the point of
view of overcoming the loopholes of the law. Unfortunately, there is still an
unwarranted wariness of these very important institutions in state systems: as a
rule, they only try to fill the gaps in the law by adopting new, large-scale laws,
which leads to the unnecessary burden and loss of professionalism of the par-
liament and law-enforcement bodies’.

Summarizing the judgments regarding the issues related to the selected
topic, I present the following general conclusion:

The constitutional mission of advocacy cannot be limited either to legal as-
sistance or merely to guaranteeing the supremacy of the interest of justice, be-
cause such extreme perceptions make the latter unnecessarily vulnerable, as a
result of which neither goal is fully realized. Both the interest of justice and the
right to legal assistance do not contradict each other, but complement each other
and ensure the necessary harmony of these ideas, since both are to a greater or
lesser extent meant to guarantee the right to a fair trial. The interest of justice
does not imply an unconditional limitation of the right to a fair trial, on the
other hand, the realization of the right to a fair trial is not possible without ade-
quate protection of the interest of justice.

Thus, the right to a fair trial cannot be entirely consistent with the interest
of justice, therefore, in the conditions of this relative competition, it is appropri-
ate to reserve the preference for such criteria for fixing and realizing the right to
a fair trial, which are more consistent with the fundamental values and compo-
nents of both legal assistance and the interest of justice.

8T addressed this question in detail in the article entitled “Current Issues of Overcoming
Legal Conflicts and Legislative Gaps”. “Collection of materials of the conference of the Faculty
of Law of YSU”, 1(3) 2019, Ch. Editor: G.S. Ghazinyan. - S.: YSU Publishing House, Yerevan -
2020., pp. 5-26.
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COLMATEHO-TIOTUTHYECKAE U WACOJIOTHIECKHE MPEANIOCHUIKA. B gacTHOCTH, TIOKa3aHoO,
YTO B COBETCKOW TOCYAapCTBEHHOM IMPAaBOBOW CHUCTEME OTHONIICHHE K aJBOKaType, 1o
KpailHe Mepe, KaK K 4acTH TOCYJAapCTBEHHOTO YCTPOMCTBA, MOJIHOCTHIO HE MEPEecMOT-
PEHO, U COMIPOBOXKAAETCS HOBBIMU 0OOCHOBaHHUSAMHU.

C npyroii CTOpOHBI, ObIIa 3aTpoHyTa MpodIeMa TOro, 9To (GOPMHUPOBAHUIO AJIBO-
KaTypbl, IPU3BaHHOW MOJHOCTHIO TapaHTUPOBATh MPABO HAa CIPABEAIMBOC CyJcOHOE
pa30oupaTenbCTBO, MPEMATCTBYIOT TaK HA3bIBACMBIC IMPOSBICHUS «TOCYIApCTBEHHOTO
MEHTAJIUTETa». B YacTHOCTH, aJBOKAT BOCHPUHUMAETCS KaK KCTEIl, 3allUINAONIHA
MPECTYIMHUKOB JIFOOOW [IEHOM, MOATOMY TOCYAapPCTBO HE 0053aHO «YPE3MEPHOY MOKPHI-
BaTh MOTPEOHOCTHU B OCCILIATHOM FOPUINICCKOI TOMOIIIH.

B crathe mompoOHO pacCMOTPEHBI MPEAMOCHUIKA JBOJIOIUH FOPUAMICCKON MO-
MOIITH, 0COOEHHO (haKTOp MPaBOBOI KyJBTYPHI, BEICKa3aHBI YETKUE MO3UIMK MO0 OTHO-
IICHUIO K BOIIPOCAM, BOSHHUKAIONIMM Ha HAyYHO-PAKTHIECKOM YPOBHE, IPEOJOICHUIO
CYIIECTBYIOIIUX IMpoOieM, cHOopMyITHPOBAH PNl 3aKOHOAATENBHBIX PEKOMECHIAINH, a
TaKXK€ BBIIBUHYTHI HEKOTOPHIEC IPOTHO3HI.

KiroueBble ciioBa: ropuouueckas nomowsb, adgokam, npaso Ha cnpageonugoe cyoebHoe
pazbupamenvcmeo, 00UWECBEHHbIN 3AUWUMHUK, A0BOKAMCKASA OesAMeNIbHOCMb, A080KAMCKAS
matina, RPUHYUN KOHKYPEHMHOCHU, 380H0YUSL
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THE STRATEGIC PERSPECTIVE FOR THE EXECUTION OF
JUDGMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS

ARTYOM SEDRAKYAN

Strategic aspects of execution of the European Court of Human Rights judgments
are analyzed in this article.

In the author’s view, a strategic perspective matters also for the execution of
judgments; State agencies should be armed with the ability to anticipate, prepare, and
get positioned for further challenges. He suggests that there is an objective need to
ensure the responsible involvement of relevant state bodies in the process of execution
of judgments, clarifying the toolkit of interaction between them. With this view, several
strategic steps are highlighted.

The author concludes that the adoption of a national strategy for interaction will
increase the understanding of “shared responsibility” among state institutions within the
process of the execution of judgments of the Strasbourg Court.

Key words: European Convention on Human Rights, European Court of Human Rights,
strategic perspective, execution of judgments, interaction, national strategy, shared
responsibility, rule of law, human rights, human rights standards

A “perspective” is a particular way of thinking and viewing things that de-
pend on one’s experience.' Perspective matters as it helps form a holistic vision
of what you do. The strategic perspective is especially important as it “develops
the competitive mindset™ of those responsible for a particular thing to be done.
It combines the processes of observation and orientation, and it opens room to
identify all the circumstances that hinder the achievement of the final result and
contribute to it. Without a strategic perspective, it becomes hard to face chal-
lenges, and it becomes easy to miss the big picture ahead of you.

Such an understanding is essential today, especially when things and their
processes have become rapid, and leaders face incredible pressures to deliver
immediate results. The leaders and their teams must be able to look beyond
short-term goals and outcomes. With this view, therefore, they must adopt a
strategic perspective and act on that perspective. This is also true with regard to
the process of execution of the European Court of Human Rights (ECtHR)
judgments®, where the state agencies should be armed with the ability to antici-

! See, e. g., Oxford Advanced Learner’s Dictionary, Tth ed., Oxford University Press, 2000, p.
1085 and Cambridge Dictionary (https:/dictionary.cambridge.org/dictionary/english/perspective).

2 What Is Strategic Perspective? Bv Zach Lazzari. 3 June 2019,
https://smallbusiness.chron.comy/strategic-perspective-14365.html.

* For more details on the execution of judgments of the ECtHR, see “The Execution of the
Court’s Judgments” in Law of the European Convention on Human Rights, D.J. Harris,
M. O’Boyle, E.P. Bates & C.M. Buckley, 3rd ed., Oxford University Press, 2014, pp. 180-199,
“The Execution of Judgments” in The European Convention on Human Rights, Clare Ovey &
Robin C.A. White, 4th ed., Oxford University Press, 2006, pp. 496-502, and “Enforcement of
Judgments” in Taking a Case to the European Court of Human Rights, Philip Leach, 3rd ed.,
Oxford University Press, 2012, pp. 83-106.
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pate, prepare, and get positioned for further challenges. Put differently, strategic
thinking capabilities should continuously be developed within the state institu-
tions in implementing international human rights standards, including the guar-
antees enshrined in the European Convention on Human Rights (ECHR).

Previously, 1 was personally involved in the process of execution of the
ECtHR judgments, and I can testify from within that this process is a complex one;
it is a multi-layered and multi-angled process in which various actors are involved.
Although these actors are both national and supranational, I will focus on national
actors and their interaction in this article, given the fact that, from a strategic
perspective, the issues to be faced (or that have been faced) are mostly domestic.

Within the framework of the following questions, I will introduce my un-
derstanding of the [possible] future strategic perspective regarding the execution
of judgments.*

A.From a strategic perspective, what is the execution of judgments,
and why is it a domestic process?

Armenia is a Council of Europe member state.’” The execution of judg-
ments for Armenia, thereby, is essential.

From a strategic point of view, its effectiveness is important in two ways:
on the one hand, it contributes to the protection and promotion of human rights
in Armenia; on the other, it makes it possible to introduce international legal
standards into domestic law and practice while ensuring the fulfillment of the
state’s international obligations.

In general, the execution of judicial acts is an integral part of justice. In
this sense, it is not possible to ensure the full implementation of justice if there
are no clear mechanisms for executing (implementing) the judicial acts that are
adopted as a result of justice. The same logic applies to the implementation of
judgments of the bodies operating under international human rights treaties (in
this case, the ECtHR). The more developed the structure of the execution of
judgments, the greater the possibility of ensuring human rights in a specific
member state of the Council of Europe.

Alternatively, in the strategic perspective context, the execution of
judgments of the ECtHR is essential as it includes the guarantees for the rule of
law in Armenia. Further, under such an umbrella, domestic law and legal
practice are being developed through implementation of European and
international human rights standards. Several results in Armenia are obvious
examples to prove this: e.g., strengthening the legal framework to combat
torture or other forms of ill-treatment, or establishment of new mechanisms for
alternative service and non-pecuniary-damage compensation.’

The authorities should manifest and promote among the state institutions
that these human rights standards are not someone else's; they are our own ones
as they are adopted and issued by the supranational body that operates with our

* In this article, the phrase “execution of judgments” is used to refer to the execution of
both the judgments and decisions of the European Court of Human Rights.

> Armenia joined the Council of Europe on January 25, 2001 (the country profile is available
at https://www.coe.int/en/web/portal/armenia).

® For brief information on the reforms undertaken within the execution of judgments of the
ECtHR is presented at the website of Armenia’s Government Representation before the European
Court of Human Rights, https://echr.am/en/legislative/legislativeammendments.html.
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participation. Moreover — and most importantly — they are consistent with our
national Constitution as they are in line with the requirements of our
constitutional grand norms.

So, this was my answer to the above question in terms of strategic view.
But I also need to find the answer to the question in the text of the Constitution.
In this regard, two groups of constitutional provisions will be considered.

(1)The correlation between Article 3 and Article 6 of Armenia’s
Constitution: Article 3 of the Constitution declares that “[t]he human being shall
be the highest value in the Republic of Armenia.” It also states that the respect
for, and protection of, the basic rights and freedoms of the human being and the
citizen “shall be the duty of the public power.” Moreover, the public power
“shall be restricted by the basic rights and freedoms of the human being and the
citizen as a directly applicable law.” In turn, Article 6 provides that state bodies
and officials “shall be entitled to perform only such actions for which they are
authorized under the Constitution or laws.”

Given the mentioned provisions, some conclusions are necessary to be
made: (a) In practice, state agencies often bypass Article 3, especially when
dealing with the process of the execution of judgments; (b) They prefer “hiding”
behind Article 6 although they should be reminded that Article 3 is a “non-
amendable” provision, which means it shall never be subject to amendment.’
And if the matter is about the execution of judgments and, hence, the
implementation of human rights standards, then they should not try to avoid
their own share of responsibility.

(2)The correlation between Article 5 and Article 81 of Armenia’s
Constitution: According to Article 5, the Constitution shall have “supreme legal
force,” and statutory laws “must comply with constitutional laws, whereas
secondary regulatory legal acts must comply with constitutional laws and
[statutory] laws.” It also declares that in case of conflict between international
legal norms and those of statutory laws, “the norms of international treaties
shall apply.” As regards Article 81 of the Constitution, it states that “[t]he
practice of bodies operating on the basis of international treaties on human
rights, ratified by the Republic of Armenia, shall be taken into account when
interpreting the provisions concerning basic rights and freedoms enshrined in
the Constitution.” This means that state authorities are limited in their actions or
inactions with international legal practice.

Some conclusions are necessary to be made here: (a) Public authorities
have broad and enduring discretion under Article 5, as the number one law in
Armenia is obviously the national Constitution that has provided for specific
functions and authorities; (b) But this discretion is not unlimited, so the state
bodies, when dealing with human rights, must both implement international
legal standards and create and implement their own standards, as [in principle]
required by the Constitution; (d) This is essential from the point of view of the
execution of judgments, which many today often simply fail to follow.

B. From a strategic perspective, to what extent are domestic actors
held accountable?

7 The Constitution provides, as follows: “Articles 1, 2, 3, and 203 of the Constitution shall
not be subject to amendment” (Article 203).
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The open question remains: If the execution of judgments is a domestic
matter, how do state bodies interact during the process of execution?

Armenia ratified the ECHR in April 2002. In December 2003, the position
of Government Agent before the ECtHR was created, with its office [the Justice
Ministry’s Department of Relations with the EctHR] to assist the Government
Agent in conducting their functions. Today, this role is run by the Representative
of Armenia on international legal matters with the Office of the Representative.®
And upon consensus, and in the conceptions of competent state bodies at the
domestic level, this body, or simply the Government Agent Office (GAO), is
responsible for co-ordination of the execution of judgments since 2004.

In Armenia, the GAO has a solid legal status and sufficient authority, with
many years of background and intensive experience in executing judgments.
However, it is not enough to clearly define the GAQO’s role as co-ordinator. As
concluded at the Tirana Round Table in 2011, it should be ensured that “the role
of the co-ordinator is clearly defined, if appropriate, in legislative or regulatory
acts, or through established working methods.” With this message in mind and
given that the current legal framework does not sufficiently address this issue,
the importance of indicating the Government Agent’s role as co-ordinator is
deemed necessary. Such an explicit regulation may increase the “clarity”,
“visibility”, and “legal certainty” of the law and, thus, will strengthen the co-
ordinating role in practice.

At least in the last ten years, the execution of judgments in Armenia has
been quite successful, sometimes even exemplary. This means that the
Armenian model of the execution of judgments, with its positive track record,
has been relatively effective and has somewhat evolved along with the
challenges of the times."

Along with the aforementioned, however, the Council of Europe system of
execution is being improved. Within the development of the ECtHR
jurisprudence, the same is true with international experience. Besides, new ideas
are coming to life, updated tools are being used, and new opportunities are
being viewed. Therefore, the national model of the execution of judgments, and
the current legislation and practice need to be continuously improved in line
with the modern standards and the challenges of the time. Moreover, there is an
objective need to ensure the responsible involvement of other state bodies in
this process, clarifying the toolkit of interaction between them.

(D) But what steps must be taken to enhance the synergies between
state bodies? In order to identify the need for changes concerning the

¥ The Law on Representative on International Legal Matters, HO-141-N, adopted 10 July 2019.

? Guide to good practice on the implementation of Recommendation CM/Rec(2008)2 of the
Committee of Ministers on efficient domestic capacity for rapid execution of judgments of the Euro-
pean Court of Human Rights, (CDDH(2017)R87 Addendum I, as adopted by the Steering Committee
for Human Rights (CDDH) at its 87th meeting, 6-9 June 2017 in Strasbourg, para. 17).

19 The effectiveness of the Armenian model of execution was also facilitated by the use of
new working methods developed by the Committee of Ministers of the Council of Europe in 2011
(Human Rights Files, No. 19, p. 35, https://echr.am/resources/echr//pdf/1468c3fde0d097cf21
fcbac9c153e028.pdf). Under such methods, the new opportunities created favorable conditions for
developing domestic practice in Armenia. This was also supported by the adoption of the 2019
Law on the Republic of Armenia Representative before the European Court of Human Rights
(currently: The Law on Representative on International Legal Matters).
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improvement of the very interaction, the following steps were involved in the
provision of this analysis:

(a) The Armenian current legislative framework was analyzed as regards
the interaction between the GAO and other state bodies'';

(b)The relevant Council of Europe documents were studied12;

(c)The background of the GAO’s positive achievements in executing
judgments, as well as the assessment of needs for further improvement was
analyzed. It was indicated that the Government Agent, with his team, has the
necessary status and authority to establish more effective and smooth interaction
with other state institutions in Armenia.

In order to enhance the effectiveness of interaction between the GAO and
other bodies involved in the process of execution of judgments, there is a need
to, firstly, evaluate the domestic law and practice as regards the very interaction
and, secondly, to look at those dimensions that raise legal and practical
difficulties. In this regard, the following issues were identified to be addressed.

First, Armenia needs to review and re-evaluate its own toolkit in this
domain, taking into account, inter alia, the suggestions by the Steering
Committee for Human Rights (CDDH), adopted in 2017." It is to be concluded

" Including: (a) The Law on the Representative of Armenia before the European Court of
Human Rights, currently: The Law on Representative on International Legal Matters [«Uhowq-
quhtt hpwjwlwt hwpgkpny ukpjuyugnigsh dwuhb» 22 opkipt pugnidty k 10.07.
2019 p., 20-141-U]; (b) The Government Decree on the Order of Implementation of Functions of
the Representative of Armenia before the European Court of Human Rights [22 Junwdwpnip-
qul «Uwpynt ppudniiipubph pnyuut pgunwpuinid Zujwunwh Zwbpuwbnnt-
pjut ukpyuyugnigsh jhwqnpnipniiubph hpujuwiwgdwi jupgp hwunwnb] duuhis
04.08.2020 1o. phy 1289-L npnonid]; (¢) The Statute of the Office of the Representative of
Armenia before the European Court of Human Rights [<< yupsuwtimh «Uwipnnt hpwyntip-
ubiph Epnuyulut gunupuinud Zujuunuih Zubpuybnnpyub tkpljuyugnigsh
qruubkiyuyh jubntwnpnipniap hwunwnbine dwuhy 23.08.2019 . phy 1181-L npn-
omud]; (d) Decree on Interagency Commission [2Z Jupswybiinh «Uhgghpuinbusmljui
hwtdtwdnnny uinknstint, npu Juqup b wohtwnwluwpgp hwunwnbnt vwuhb»
17.12.2021 . phy 1443-U npnonid]; (e) and other legal acts, applicable for the process of
interaction and those agencies involved in the process.

'2 In particular: (a) Interlaken (2010), Izmir (2011), Brighton (2012), Brussels (2015), and
Copenhagen (2018) Declarations [political declarations, available at https://www.coe.int/en/web/
execution/political-declarations]; (b) Recommendation CM/Rec(2002)13 of the Committee of
Ministers to member states on the publication and dissemination in the member states of the text of
the European Convention on Human Rights and of the case-law of the European Court of Human
Rights (adopted by the Committee of Ministers on 18 December 2002 at its 822nd Session),
Recommendation CM/Rec(2008)2 of the Commiittee of Ministers to member states on efficient
domestic capacity for rapid execution of judgments of the European Court of Human Rights
(adopted by the Committee of Ministers on 6 February 2008 at the 1017th meeting of the Ministers’
Deputies), Recommendation CM/Rec(2019)5 of the Commiittee of Ministers to member States on
the system of the European Convention on Human Rights in university education and professional
training (adopted by the Committee of Ministers on 16 October 2019 at the 1357th meeting of the
Ministers' Deputies); (¢) Guide to good practice on the implementation of Recommendation (2008)2
of the Committee of Ministers on efficient domestic capacity for rapid execution of judgments of the
European Court of Human Rights (as adopted by the Steering Committee for Human Rights
(CDDH) at its 87th meeting, 6-9 June 2017); (d) Report on measures taken by the member States to
implement relevant parts of the Brussels Declaration (as adopted by the CDDH at its 91st meeting,
18-21 June 2019); (e) Implementation of judgments of the European Court of Human Rights, PACE
(adopted by the Assembly on 29 June 2017, 26th Sitting).

Guide to good practice on the implementation of Recommendation (2008)2 of the Com-
mittee of Ministers on efficient domestic capacity for rapid execution of judgments of the Euro-
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from the current regulations that, even if there is assistance from various
domestic actors when requested, the GAO is practically alone in the functions
related to the execution of judgments. In such a situation, in fact, discussing
"shared responsibility,” which are very important for the rapid and effective
execution of judgments, becomes challenging. With regard to this need, the
setting up of an effective inter-institutional body devoted to the execution of
judgments can be a solution to this issue. Such a platform for interaction
between the GAO and other state agencies may, in principle, have a significant
potential to achieve their effective involvement and coordination.

Secondly, establishing a contact-persons mechanism will be another step
to enhance the synergies between the GAO and other state bodies involved. As
noted in its report on the implementation of some provisions of the Interlaken
and Izmir Declarations, the CDDH stressed that "the formal appointment of
contact persons in other ministries and public authorities with whom the co-
ordinator will liaise may also facilitate the process [of execution of the ECtHR
judgments].” Furthermore, the Brussels Declaration has explicitly called for the
establishment of "contact persons" for human rights matters within not only the
Executive but also the Legislative and the Judiciary. This mechanism may serve
as an alternative to the platform for interaction or may complement it. The latter
seems a better solution.

Thirdly, the Brussels Declaration has also emphasized the importance of
the role of national parliaments in the process of execution. Given the
parliamentary system of governance in Armenia, an active role of the
Parliament and pro-active involvement of the national parliamentarians must
necessarily be ensured within the execution process. This, too, will have a
positive impact on legislative development as the general measures reflected in
the ECtHR judgments usually imply amendments to the statutory laws.

And last, but not least, a national strategy for interaction is needed to enhance
the necessary synergies. In general, the role of concept papers or strategic
documents is important for the coordination and monitoring of any process more
effectively. In this sense, significant progress can be made to increase the
efficiency of the execution process by developing a strategy (roadmap) for
interaction between the competent authorities, as well as an action plan, if
necessary, for its implementation. These matters will be further detailed below.

(2)What factors should be considered when developing an effective
platform for interaction? In order to properly and strategically view the
interaction between the GAO and other state bodies in the process of execution,
it is necessary to see what are (or what can be) the circumstances that contribute
to the primary objectives. It is worth noting that the problem of increasing the
effectiveness of the execution of judgments has been regularly discussed in
many relevant documents of the Council of Europe. The political declarations
adopted in Interlaken (2010), Izmir (2011), Brighton (2012), Brussels (2015),
Copenhagen (2018), and Reykjavik (2023) are some examples among others.

pean Court of Human Rights (as adopted by the CDDH at its 87th meeting, 6-9 June 2017). See
also: Report on measures taken by the member States to implement relevant parts of the Brussels
Declaration (as adopted by the CDDH at its 91st meeting, 18-21 June 2019).
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For example, in Interlaken, the urgent need was stressed for the Committee
of Ministers to develop the means which will render its supervision of the
execution of judgments “more effective and transparent”, and Izmir reiterated
the call for such a necessity and invited the Committee of Ministers to apply
fully the principle of subsidiarity, “by which the States Parties have in particular
the choice of means to deploy in order to conform to their obligations under the
Convention.” These two political documents paved the way for the further
development of interaction mechanisms. Brighton took an additional step
forward. It encouraged the state parties “to develop domestic capacities and
mechanisms to ensure the rapid execution of judgments.” In Brussels, it was
called “to develop and deploy sufficient resources at national level with a view
to the full and effective execution of all judgments, and afford appropriate
means and authority to the Government Agents or other officials responsible for
coordinating the execution of judgments.” The Copenhagen called on the states
parties to take “further measures” in order to strengthen the “capacity for
effective and rapid execution” at the national level, including through the use of
inter-State co-operation. As to Reykjavik, it was pledged to “redouble our efforts
for the full, effective and rapid execution of judgments, including through
developing a more co-operative, inclusive and political approach based on
dialogue.”"

All this indicates the need to improve the mechanisms of the execution of
judgments, including the need for a new quality of interaction. In this regard,
several factors need to be taken into account when developing an effective
platform for interaction:

(a) To reinforce the support and authority of the GAO, as co-ordinator, and
of their actions;

(b)To overcome the challenges and possible practical obstacles in
interpreting certain judgments (with the aim of identifying the measures
required);

(c)To develop a strategy (roadmap) and, when appropriate, an action plan
concerning interaction, to enhance the synergies between the GAO and other
state bodies;

(d)To further increase the involvement of parliament, as well as the
interest of parliamentarians, the courts, and civil society representatives;

(e) To increase the visibility of the work of the Committee of Ministers."

The bottom line is that the GAO is not the only player to be responsible for
the process of the execution. The execution of judgments (and, hence, the
implementation of international legal standards) is a part of domestic and
foreign policy. And given that the Executive [the Cabinet] is responsible for
both policies'®, the competent members of the Cabinet must "share" this

' These political declarations are available at https:/www.coe.int/en/web/execution/political-
declarations.

It is noteworthy that the Committee of Ministers is the key actor to supervise the execu-
tion of judgments of the European Court of Human Rights [Article 46(2) of the ECHR: “The final
judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise
its execution™].

Article 146 of the Constitution provides that the “government shall, based on its pro-
gramme, develop and implement the domestic and foreign policies of the State.”
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responsibility. Besides, law enforcement agencies, and the Office of the
Prosecutor General, in particular, play a key role in ensuring the rule of law and
accountability of public authorities in the country. And the work of the courts of
law is important; the role of judges is hardly to be overestimated. Parliament
should play a principal role here, too."”

C. If something should be done, how should it be done from a strategic
perspective?

As highlighted above, a strategic perspective combines the processes of
observation and orientation. In order to have a systemic approach and to form a
holistic vision as regards the process of execution, as well as with the aim to
establish a more effective interaction between the GAO and other state bodies,
some main steps'® might be considered:

(1)Inter-institutional platform: Developing an efficient inter-institutional
expert body will contribute to the effectiveness of the domestic execution proc-
ess. This can work in full, extended, or narrowed composition for a smooth
interaction between the GAO and other state institutions. Such a platform will
involve all the bodies concerned, with significant potential to achieve their
fuller participation, as well as with a view to the swift execution of judgments
and implementation of the Convention law, in general.

For many years, Armenia lacked an institutional platform for interaction.
Interaction, thereby, was largely developed within existing practice. In December
2021, an interagency commission was formally established to coordinate the
implementation of international obligations, including the execution of judgments.
Such a first step is important. However, it should be considered only a formal step
to increase the effectiveness in practice. Big results are yet to be visible.

(2)Contact-persons mechanism: For an effective interaction, strong support
can, alternatively, be establishing a mechanism of contact persons appointed by
relevant state bodies. They will interact with the GAO on a daily basis and help
identify targeted measures to implement a particular judgment or decision.

This mechanism can also be considered with the view to increasing the
Parliament’s involvement. In the process of execution of judgments, the
parliament and parliamentarians should have a pro-active (but not re-active)
role. The maximum involvement of the national Parliament and
parliamentarians may have a strong and positive impact on the execution
process, especially in terms of the implementation of general measures.'’

(3)Developing a national interaction strategy: The strategy should have the
purpose of enhancing the synergies between the GAO and other state bodies.”

'7 The parliamentarians are not proactive in practice; they are hardly even active. No
statutory law has been initiated by the parliament within the framework of the execution of judg-
ments of the European Court of Human Rights. This in itself speaks volumes.

'8 Several steps mentioned here were discussed within the Council of Europe project on the
execution of judgments in Armenia.

' The Parliament might be another tool for increasing the visibility of the execution proc-
ess (via organising thematic debates or annual execution readings, involving possible educational
and/or training components, among the others).

2% Within a Council of Europe project, a draft model strategy has been developed by na-
tional and international consultants for the implementation of the judgments of the ECtHR. As
earlier as possible the national strategic documents should be adopted, the implementation of
which will further contribute to the improvement of the necessary process of execution of the
ECtHR judgments.
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It should focus on the process and practice rather than on the theory and formal
messages. It should identify the practical obstacles and the required measures.

Such a strategic document should also highlight the role of the GAO as a
co-ordinating unit, the practical essence of the inter-institutional body, the key
actors to be involved, contact persons, and their activities to enhance the
effectiveness of interaction.

Besides, the strategy could be used to function the co-ordination
mechanism because the domestic authorities rarely observe human rights issues
from the same perspectives as the GAO or the Committee of Ministers. The
view of the authorities is narrow and limited to their own role and the
competencies they have in the system of government.”'

Along with this, the adoption of a comprehensive strategy will assist in
shaping the strategic vision and will positively affect the process of execution in
three ways. First, special importance will be given to the procedures and
working methods of the Council of Europe Committee of Ministers. Secondly,
the national authorities’ views will become visible: i.e., how the government
views the case or the priority and logic of execution of that strategic action in a
specific situation. Thirdly, this will increase the understanding of ‘“shared
responsibility” among relevant state institutions within the process of the
execution of judgments of the Strasbourg Court.

urssnu UM UUSUL — Jwpgn: ppun/piipikph Efpnupulpud ngunnwpw-
bp Japnblph Juvmupluh nuquudwmulol AEpwblupp — Zknhuwlyp J&hnubph
Juunupdwt hwdwp jupbnpmd E nwquudupujut hbpwbjupp. yhnwlub
dwpuhubpp whwnp £ qghtidws (hukt hbnwqu dwpnwhpudbpubpp jutijuow-
wnbubnt, pputg yunpuunygtnt b hwdwyuwunwujpwbtwpwp ghppuynpybnt
Jupnnmipjudp: Cungdynid k, np gnynipinit nith ydhnubph juunwupdwi gnp-
Spupwugnid whnwljub hpwjwunt dupdhutbph wuwnwupwiwnnt ukpgpuy-
Jwénipnittt wywhnybnt opjkljnnhy wuhpwdbownnipinit, b ywhkwp E hunw-
Ytgyh upwbg dholi thnjugnpsulignipjutt gnpshpujuqup: Uju mmbuwilniihg
wnwownlynid tu Uh pwith nwquujupulwb puybp:

Zknhtwlp kqpuhwtgnud £, np thnjugnpdulgnipjub wmqquyhtt nwquuqu-
pnipjul pupniunudp jpupdpugih yhnwljut hwunwnmpniubbph «pugu-
Jus yquunwupwtwnynipniiy qunuthwph pdpeuntdp Unpuupnipgh puwnw-
nuith J&hnutiph junwpdwt hwdwnbpunnud:

Pwiunh punkp — Jwppnt ppumbphbph Eypnyulul Inifkighw, Uwpnnt p-
puyniiphbph Eypnwulwl punwpal, nwquuyupulul hkpwblup, Japnbbph ju-
wwpnid, hnfignpSwygnieinil, wqquyhl pwquuyupnipmnil, pusjnjunéd wunnwupnw-
unmnyeinil, hppun/nilph gEpuwluynipntl, dwpgnr ppunfniipblkp, dwpnnt ppuyniip-
blip surpuslipolitp

2! For example, the Judiciary normally would be concerned with the issues on fair trial and
remedies; the prosecution services would be normally interested in the questions of investigations
and criminal matters, etc. Yet both might not see the connection and the common root causes of
the violations, such as for example deficient administrative practices in both institutions or lack of
accountability.
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APTEM CEJPAKSIH — Cmpamezuueckan nepcneKmusa ucnoinenus peuie-
nui Eeponeiickozo cyoa no npagam uenoseka. — B cTaTbe aHAIU3UPYIOTCA CTpaTETU-
YecKue acIeKThl UCIIOJIHeHHs perieHnid EBponelickoro cyna rno npaBaM 4eloBeKa.

ITo MHEHHUIO aBTOpA, CTpaTeTUYECcKas MEPCIEKTHBA aKTyaJlbHA M JUIS HCHOIHEHUS
cyneOHbIX perieHnH. ['ocytapcTBEHHbIE OpraHbl JOJDKHBI OBITH BOOPY)KEHBI CIIOCOOHO-
CTBIO IPEABUAETh, TOTOBUTHCA M IO3UIMOHUPOBATHCS K JaJbHEHIINMM BbI30BaM. OH
MOAYEPKUBAET, YTO CYIIECTBYET OOBEKTHBHAS HEOOXOAMMOCTH OOECIEYNTH OTBETCT-
BEHHOE Y4acCTHE COOTBETCTBYIOUINX TOCYJapCTBEHHBIX HHCTUTYTOB B IIPOIIECCE MCION-
HEHUs! CyIeOHbBIX PELICHUH, YTOUHUB MHCTPYMEHTApHI B3aMMOICHCTBHUA MEXKIYy HUMH.
C 5Toli TOUKM 3pEHHUS BBIACISACTCS HECKOJIBKO CTPATETMUECKHUX [IAroB.

ABTOp IIPUXOJUT K BBIBOAY, YTO IPHUHSITHE HALIMOHAJIBHON CTPAaTeTUH B3auMO/IEH-
CTBHS MOBBICUT IIOHMMaHHE «OOIIEil OTBETCTBEHHOCTH» CPEIH IOCYNapCTBEHHBIX WH-
CTHUTYTOB B IIpoIlecce UcIoaHeHus petneHnid CtpacOyprekoro cyna.

KiroueBsble ciioBa: Esponeiickas konsenyus no npasam uenosexa, Eeponeiickuii cyo no
npasam 4enoeexa, cmpameuieckas nepcnekmusd, UCnONIHeHUue cyOeOHbIX peuenutl, 83aumooeli-
cmeue, HAYUOHAbHASL cmpameus, 00Was OMEemCcmeeHHOCHb, BePXOBEHCINEO NpAsA, NpaAsa
uenosexa, CMaHoapmvl NPag 4eno8exd
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THE FOURTH INDUSTRIAL REVOLUTION AND THE NEW PATH
OF LAW

TARON SIMONYAN

The contemporary accelerating changes in technology lead to drastic transforma-
tions in economy, social and political structures, as well as legal practice and the very
essence of law. The present research is a try to bring to the light the evolution of indus-
trial revolutions and realize the transformations and developments of law and legal
practice throughout the First, Second, Third and Fourth Industrial Revolutions.

Taking into account the consequences of the previous industrial revolutions and
the ongoing nature of the Fourth Industrial Revolution, the research defines some gen-
eral developments / paths in the law, especially the transformations in legal practice
(Practical Perspective); transformations in teaching law (Educational Perspective) and
transformation in the essence and perception of law itself (Theoretical Perspective).

Based on the research two possible social structures, with economic, political and
legal order, have been proposed: negative and positive.

Key words: industrial revolutions; accelerating changes; artificial intelligence; LegalTech;
transformation in legal practice; transformation in teaching law; transformation in perception of law

The world we are living in has new features that make unprecedented differ-
ences with the past social, political and legal environments. The main features
include the temp, periodicity, amplitude and phases of changes a person faces dur-
ing his/her lifetime. This makes a real life of persons, societies, states and, in gen-
eral, humankind full of new challenges and deep gaps of solutions for them.

The fast-social transformations are an inherent part of these types of reali-
ties. Sometimes, they create the sense of chaos, and the socio-political, state-
legal, financial-economic challenges are met on the edge of chaos, where or-
ganization of social life becomes a complex issue requiring new methods and
new paradigms. The paradigm changes are required also for legal perspective on
social realities.

These kind of phases in change sometimes are called “revolutions”, which
start in the deep levels of a social environment with interconnected complex
structures, evolve during some transitional time and with accumulating fluctua-
tions' explode in a very short period of time, creating a wide range of bifurca-
tions” of future developments.

If we look around, it will not be hard to see that the socio-political, techno-
logical, state-legal and other environments around us are behaving in the man-

! One of several changes in size, amount, quality, etc. that happen frequently, especially from
one extreme to another. - https://www.oxfordlearnersdictionaries.com/definition/english/fluctuation
There are certain locations in parameter space, however, where changes are explosive.
The system crosses over an invisible boundary and the landscape of attractors alters dramatically.
Such changes are called bifurcations. - Russ Marion, The Edge of Organization, Chaos and
Complexity Theories of Formal Social Systems, Sage Publications, 1999, p. 20.
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ner of accelerating changes, which create the feeling of chaos or at least the
edge of chaos with different bifurcations.

This is very similar to the notion of “revolutions”, a new step or wave of
developments that, for example, Alvin Toffler was speaking about a few dec-
ades ago. He separated three stages of developments of civilizations and socie-
ties: (1) agricultural, (2) industrial and (3) informational’. Another author —
Klaus Schwab, the director of the World Economic Forum, has introduced his
views in his famous book — The Fourth Industrial Revolution®. Unlike Alvin
Toffler’s approach, Klaus Schwab defined this phase of accelerating changes as
the continuation of the industrial revolution, naming it as the Fourth Industrial
Revolution or otherwise — Revolution 4.0 or 4IR . According to his definition,
the main goal of the research was to emphasize the way in which technology
and society co-exist, meanwhile sub-goals create a framework for thinking
about the technological revolution that outlines the core issues and highlights
possible responses’.

Before digging deep into the possible resonances of the new — the 4™ in-
dustrial revolution on society, we need to realize the dynamics of the industrial
changes till now.

The Fourth Industrial Revolution is not a specific time period or epoch in
the history of mankind, but rather refers to a wave of technological development
over a period of time that has (had) a significant and widespread impact on all
aspects of people’s lives®.

What we, as lawyers, are interested in, is the challenge to the legal practice
and legal theory, because we (as practitioners and theorists) have a feeling of
being runners left behind social transformations, we want to regulate human rela-
tions, but find themselves in the past with no idea of the real horizon of changes
in present and future. This brings us to the idea of Heisenberg’s “the principle of
uncertainty”, which states that “one cannot assign exact simultaneous values to
the position and momentum of a physical system”, and that “the more precisely
the position (momentum) of a particle is given, the less precisely can one say what
its momentum (position) is””. This principle has been developed in quantum me-
chanics, but social scientists believe that we are at the borders of the quantum
societies and world, so sometimes these principles are the tools for unlocking the
fog of incomprehensive realities®. For lawyers, dealing with the pure legal princi-
ple of legal certainty, pursuing justice based on the rule of law, it is hardly bear-
able to face the principle of uncertainty, which is becoming the common rule of
social reality, especially in the phase of the industrial revolutions.

In any case, we will have a short look at the history of industrial revolu-

* Alvin Toffler, The Third Wave, Bantam Books, 1989.

4 Klaus Schwab, The Fourth Industrial Revolution, World Economic Forum, Geneva, 2016,
https://law.unimelb.edu.au/__data/assets/pdf file/0005/3385454/Schwab-
The_Fourth_Industrial Revolution Klaus S.pdf

> Tbid. p. 9.

® Andra Le Roux-Kemp, “The Fourth Industrial Revolution and a New Policy Agenda for
Undergraduate Legal Education and Training in England and Wales”, Journal of Law, Technol-
ogy, and Trust, 2(1). 2021, pp. 1-35, p. 4.

7 Stanford Encyclopedia of Philosophy, https:/plato.stanford.edu/entries/qt-uncertainty/

¥ Chris Jay Hoofnagle, Simson L. Garfinkel, Law and Policy for Quantum Age, Cam-
bridge University Press, 2022.
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tions from the legal perspective trying to stipulate reasons and tendencies of the
development / changes, targeting the essential changes in the legal practice and
the perception of law itself.

HISTORICAL PERSPECTIVE

With the help of domesticated animals, the agrarian revolution started its
way in the Armenian Highlands and Middle East (around 10,000 years ago),
spreading all over the world, when there was a shift from foraging to farming.

It combined the efforts of animals with those of humans for the purpose of
production, transportation and communication. The agrarian age lasted till the 18"
century and gave to humankind the birth of law - in general, then the slavery law,
Roman law, the Middle Ages law, customary law, canonical law, etc.

According to Klaus Schwab, the “agrarian revolution was followed by a
series of industrial revolutions that began in the second half of the 18" century.
These marked the transition from muscle power to mechanical power, evolving
to where today, with the fourth industrial revolution, enhanced cognitive power
is augmenting human production”.

The first two industrial revolutions started in Europe, the third one was ini-
tiated in the USA and the fourth one is underway in the global world.

The First Industrial Revolution started in the mid-18" century. The dis-
covery of steam engines started to drive industrialization. A set of manufactories
started to emerge creating the new realities of the industrial world with the wave
of colonial policy and the new perception of law, based on the ideas of Enlight-
enment, Reformation, Natural Law, Social Contract theory, and in general - the
birth of the modern (classical) law, or the law as we know it today.

Literally “the law was used to tame the industrial beast. In 1802, the Parlia-
ment of the United Kingdom passed the first of a series of Factory Acts, to protect
workers in the mechanised cotton factories.'’ In France, Napoleon regulated the
coal mines in 1810 and installed a mining inspection in 1813."" In 1831, Prussia
dealt with its steam engines and in 1838 with the upcoming railroads, introducing
a regime of strict liability.'”” Law also facilitated the industrial revolution. The
British patent system, for instance, was continually evolving and responding to
the needs of the industrialising economy, without any legislative reform." Inven-
tors could easily obtain and enforce patent rights, which encouraged them to de-
velop new technology. In the 1830s, several German states, such as Baden and
Saxony, changed their expropriation legislation to facilitate the construction of
railroads.'* In other words, law played a pivotal role in regulating and facilitating
the industrial revolution.”” The other way around, the First Industrial Revolution

° Klaus Schwab, ibid, p. 11.

YE.P. Hennock The origins of the welfare state in England and Germany, 1850-1914,
Cambrldge University Press, 2007, 73-85.

' Loi concernant les mines, les miniéres et les carriers 1810; Décret contenant les disposi-
tions de police relatives a lexp101tat10n des mines 1813.

12 Miquel Martin-Casals (ed.), The Development of Liability in relation to Technological
Change Cambridge University Press, 2010.

3 Sean Bottomley, The British patent system during the industrial revolution, 1700-1852,
Cambridge University Press 2014.

Jonatan Bromander, Expropriation i Sverige — en rittshistorisk analys, examensarbete
Juridiska institutionen Uppsala 2020.

Marec Steinberg, England’s great transformation: law, labor, and the Industrial Revolu-
tion, The University of Chicago Press, 2016.
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seems not to have had any direct impact on the legal sector (legal education, legal
professions, legal methodology) "’°.

In other words, in parallel with the first industrial revolution, as its result
or as its facilitation, new branches of law and even new legal consciousness
have emerged, such as Constitutional Law in the USA, French Republic, Po-
land, German states, etc., Human Rights (Social Rights, Labor Law, Economic
Rights) in Europe and USA, Construction Law in the United Kingdom of Great
Britain, French Republic, German states, etc., Civil Law (Ownership, Contracts,
Delicts (Torts), etc.), Commercial Law in the Netherlands, Belgium, France,
Austria, UK, USA, etc.

Moreover, Napoleon's Civil Code (1804) was the pure manifestation of the
tectonic changes, which took place at that time of the First Industrial Revolution
along with the political and legal revolutions.

Another important feature of this period of time was that the main legal-
political teachings, governing Europe and the whole world in the 20" century
and fighting or cooperating with each other, emerged during the rule of the First
Industrial Revolution. Those teachings were Communism / Socialism, National-
ism, Liberalism, Nihilism, etc.

It is hard to agree with some ideas that those changes did not have any di-
rect impact on legal education. We can emphasize the great changes in the legal
education we have had since the 18" century based on the needs and require-
ments of the economy, social and political transformations. Whether those
changes were shaped directly or indirectly by the First industrial revolution, is
not so important, as they were real and transformed the legal education dramati-
cally, giving birth to a set of new law schools with new syllabuses in Europe,
USA and Russia.

The Second industrial revolution, which started in the late 19" century
and into the early 20" century, made mass production possible, fostered by the
advent of electricity and the assembly line'’. Meanwhile, we should not forget
that along with the emerging new wave of revolution the fuel of the First Indus-
trial Revolution had not been run out. It continued to grow and to develop with
a growing network of railroads and new factories from the USA to Europe,
Russia, British India, and Japan.

The Second Industrial revolution changed the energy of steam engines with
the energy of electricity. Since then, the successor of animals’ and humans’ muscles
was not the steam (as it was in the First Industrial Revolution), but electricity.

Fortunately, or unfortunately, “[1]Jaw increasingly had to deal with interesting
legal questions raised by the ongoing industrialization. One example was electric-
ity, which was mostly invisible, powerful and had an incredible arrangement of
new, fascinating possible applications. Lawyers had to figure out how they could
legally frame this elusive matter. All kinds of difficult legal issues emerged. What
was electricity? An object? Which legal qualification should it receive? Electricity
could be produced, measured, traded, stolen, etc. Other difficulties arose. The In-

' Bruno Debaenst, “The Digital Revolution from a Legal Historical Perspective”, Law,
Al and Digitalization, (ed) Katja de Vries and Mattias Dahlberg, Juridiska Fakulteten, I Uppsala,
2021, pp- 23-36, p. 24.
Klaus Schwab, ibid, p. 11.
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dustrial Revolution developed organically; over the years, each country or even
each company had developed its own standards. Lawyers and engineers gathered
at international conferences to develop universal standards, for instance, regarding
electricity."® The Second Industrial Revolution increasingly fuelled the legal de-
velopment. New branches of law popped up and old ones blossomed. “Industrial
law” became the hot topic of the day. Industrial law included inter alia patent law
that had to deal with the numerous conflicts arising out of scientific discoveries
and technical advances. Industrial workplace accidents also received increasing
attention from lawyers because of the many liability issues that arose”".

Practical issues in the legal regulations forced the academics of law to
multiply their efforts to develop legal theories and practical solutions for new
challenges in social, economic and political life. These challenges influenced
the law itself. They stimulated the development of insurance law and contempo-
rary social law.

Taking into account the Bolshevik Revolution in Russia and emergence of
a new communist state in the map of the world, the social and socialist law
started to develop in the USSR faster than in the other part of the world.

In any case, it will be justified if we agree with an idea that “[i]n compari-
son with the First Industrial Revolution, the Second Industrial Revolution seems
to have had some influence on law, through the development of new areas of
law; otherwise, the influence was rather limited”.

Maybe the reason was that during this very specific period of time the world
faced two World Wars and an unprecedented destruction. Because of those fac-
tors the attention of law was directed to the development of international law with
its mechanism of prohibition of use of force (1928 - the Kellogg-Briand Pact,
1945 - UN Charter), settlement of disputes, elimination of consequences of wars
(International Humanitarian Law) and creation of international organizations
(League of Nations, United Nations, etc.) that would deal with them.

The Third Industrial Revolution is connected with the digital age,
which is very native to almost all people living in the modern world, because
their view of the world, perception of reality, thinking and even legal con-
sciousness have been developed in this very period of time. “It is usually called
the computer or digital revolution because it was catalyzed by the development
of semiconductors, mainframe computing (1960s), personal computing (1970s
and 80s) and the internet (1990s)”*'. “The start of the Third Industrial Revolu-
tion is generally situated in the 1940s, with the development of the first modern
computers (Alan Turing).” In the 1970s and 1980s, the personal computer (PC)
conquered the world. In the 1990s, the Internet developed with the speed of
light, linking together computers from all over the world.”” Among the inven-

'8 Milo¥ Vec, Recht und Normierung in der Industriellen Revolution. Neue Strukturen der
Normsetzung in Volkerrecht, staatlicher Gesetzgebung und gesellschaftlicher Selbstnormierung,
Klostermann Vittorio 2006.

' Bruno Debaenst, ibid, p. 26.

20 Bruno Debaenst, ibid, p. 26.

21 Klaus Schwab, ibid, p.-11.

22 Miichael Haenlein & Andreas Kaplan, ‘A Brief History of Artificial Intelligence: on the
Past, Present and Future of Artificial Intelligence’ [2019] California Management Review 61(4) 5 (6).

2 Bruno Debaenst, ibid, p. 27.

25



tions one should also mention: newer sources of energy - nuclear power, and
massive progress in electronics.

This new wave has been trying to help humans not only with the help of
the “surrogates of muscles” (as it was in agriculture, the 1* and the 2™ industrial
revolutions), but also with the help of calculations, sharing information, verbal
and written communication, etc., something that helps human brain. “The move
from analog electronic and mechanical devices to pervasive digital technology
dramatically disrupted industries, especially global communications and energy.
Electronics and information technology began to automate production and take
supply chains global. ... Intellectual property became more valuable than the
products and properties during this era. Industrialization, globalization, and the
free market economy flourished during the 3™ industrial revolution. The world
became into a fingertip of citizens”>*.

Maybe, a little bit belated, but the strong regulations on supply-chain have
been developed in the USA and in the European Union”, as well as the EU
member states. The regulations require industrial companies to carefully man-
age Human Rights, social and environmental impacts throughout their supply
chain, including their own business operations, and going far beyond the exist-
ing legislation at national level. This was possible only because of the fast-
growing information technologies, without which there could not be any oppor-
tunity for due management of Human Rights, social and environmental impact
throughout the supply chains.

This period of time is special also for the promotion of liberal values and
liberalism as a whole. Communism, nationalism, as a way of social life, could
not compete with liberal economy and yielded the hegemony of social con-
sciousness to liberal values, which promoted democracy, human rights, rule of
law, etc. Some scientists announced that this was the demonstration of the vic-
torious potential of liberalism and thus it was the final destination of societies -
the end of history*®. Was the Third Industrial Revolution the result of liberalism,
as a way of socio-political and state-legal organization of humans’ life, or did
the prerequisite of the Third Industrial Revolution (development of semiconduc-
tors, mainframe computing, personal computing, internet - digitalization as an
approach) create the basis for liberalism to win the competition? That could be a
subject for eternal debates. The fact is that the Third Industrial Revolution
started in the USA and gradually took over the world, creating a new social
reality of interconnected persons, organizations, groups, parties, which inter-
acted with each other, sharing information, feelings, ideas, goods, money, etc. at
an incredible speed (especially through online social networks). The sense of

* Engr. A. K. M. Fazlul Hoque, The 4" Industrial Revolution: Impact and Challenges, Con-
ference paper, Conference: National Conference on Electronics and Informatics jointly organized by
Bangladesh Electronics Informatics Society and Bangladesh Atomic Energy Commission held at
Atomic Energy Centre, Dhaka, 4-5 December 2019: https://www.researchgate.net/publication/
337830441 4th_Industrial Revolution- Impact and Challenges

%3 On February 23, 2022, the European Commission presented its proposal for a law on corpora-
te sustainability obligations — the Corporate Sustainability Due Diligence Directive (CSDD). The Bun-
destag has passed the Act on Corporate Due Diligence Obligations in Supply Chains (July 16, 2021),
which can be considered as an implementation of the EU requirements. Meanwhile, Germany has pro-
vided more detailed regulations rather than the EU act. The Law enters into force on January 1, 2023.

?% Francis Fukuyama, The End of History and the Last Man, Free Press, 1992, 2006.
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new social reality has even changed the perception of statehood and law. The
governments have had to enter the digital age and reorganize their administra-
tive and regulatory functions, as well as state services through digital tools (e-
gov, e-state services, e-documents, etc.).

Maybe one of the reasons for the victory of liberalism against communism
was the opportunities of technological progress that gave a competitive advan-
tage to liberalism. In any case, after the collapse of the USSR, a new wave of
legal reforms started from Eastern Europe to Caucasus, Middle Asia and China.
The legal reforms, once again, have been initiated to match the norms of social
behavior to the social changes arising from digitalization of the information and
growing interconnection among people. In the meantime, those legal reforms, as
well as promotion of democracy, human rights, rule of law and constitutional-
ism, have been trying to fill the gap of legal consciousness and legal culture of
the specific societies striving for the benefits of digital age but have been lack-
ing the realization of the legal requirements and legal culture that were meant to
serve them. There is an opinion that “however, despite the many fundamental
changes brought by the computer, we can meanwhile also observe that the gen-
eral impact of the Third Industrial Revolution on law has not been that drastic.
The way in which legal professionals process and share information may have
changed because of the computer, e-mail and the Internet, but these technolo-
gies have not fundamentally transformed the way lawyers work.”” Lawyers are
rather conservative, and they do not like to change their usual modus operandi.”®
It is this force of tradition that explains why it took (takes) so long for many of
the predictions from the nineties to become real. ... Another observation is that
— just as with the previous two industrial revolutions — lawyers quickly con-
quered the unchartered territory created by the new Industrial Revolution”.*

In any case, we must accept that, even now, on the edge of the next indus-
trial revolution, we still lack of matching or approximation of legal regulations
with the accelerating changes of socio-economic developments, and, what is
more important - the legal education, which is the main hope for the states to
educate professionals who will deal with the complexity of legal systems, have
not fulfilled their minimum assignments yet, but have to face the new chal-
lenges of the Fourth Industrial Revolution.

The Fourth Industrial Revolution marks its start while most of the progres-
sive world is still in the complexity of reality filled by the previous (third) industrial
revolution. Moreover, some states and societies are still in the First or Second In-
dustrial Revolution, not speaking about the backward societies that are still in the
agricultural age, but all of them feel the breath of the new wave of revolution. The
Fourth Industrial Revolution “is characterized by a much more ubiquitous and mo-
bile internet, by smaller and more powerful sensors that have become cheaper, and
by artificial intelligence and machine learning. Digital technologies that have com-
puter hardware, software and networks at their core are not new, but in a break with

" Willem H. Gravett, Is the Dawn of the Robot Lawyer upon Us? The Fourth Industrial
Revolution and the Future of Lawyers, 2020, 23 Potchefstroom Electronic Law Journal 1.
Charles Sainctelette, De la responsabilité et de la garantie (accidents de transport et de
travailgé Bruylant, 1884, 49.
Bruno Debaenst, ibid, p. 29-30.

27



the third industrial revolution, they are becoming more sophisticated and integrated
and are, as a result, transforming societies and the global economy”.*’

The new technologies that transform the whole society include but are not
limited to: “artificial intelligence and cognitive computing, robotics, Internet of
Things (IoT), autonomous vehicles, 3-D printing, digital currencies, block-chain
and distributed ledger technology, nanotechnology, biotechnology, materials
science, energy storage, and quantum computing’'.

The driving forces behind these evolutions are the advancements in com-
puting, where the speed, power and capacity have been doubling every two
years.”> The new revolution, however, “is not only about smart and connected
machines and systems. Its scope is much wider. Occurring simultaneously are
waves of further breakthroughs in areas ranging from gene sequencing to
nanotechnology, from renewables to quantum computing. It is the fusion of
these technologies and their interaction across the physical, digital and biologi-
cal domains that make the fourth industrial revolution fundamentally different
from the previous revolutions”.”> “These features of 4IR animate disruptions in
all aspects of society. The disruptions go beyond connecting smart, advanced
machines and systems and the growing harmonization and integration of multi-
ple disciplines and inventions: these developments are spurring conceptual
breakaways and breakthroughs, forcing functions that are altering our ways of
being, doing, perceiving, and thinking”.**

LEGAL PERSPECTIVE

Trying to understand the impact of the Fourth Industrial Revolution on law, or
finding out some interaction paths with the last one, we can see some familiarities
with the previous industrial revolutions. And that is normal, as the influences of the
previous patterns have still been in force and will be. Maybe, they will be unlimited
in time, but are paralleled with the influences of the new patterns.

As a result of these influences and especially having in mind the great push
by the Fourth Industrial Revolution, some general developments in the law can
be identified:

(a) transformations in legal practice (Practical Perspective);

(b) transformation in teaching the law (Educational Perspective),

(c) transformation in the essence and perception of law itself (Theoretical
Perspective).

The technology of legal practice is changing rapidly. Predictive coding is
transforming discovery in litigation. Start-ups like Ravel,”” Lex Machina,’® and

39 Klaus Schwab, ibid, p- 12.

3! Engr. A. K. M. Fazlul Hoque, ibid.

32 Benjamin Alarie, Anthony Niblett & Albert H Yoon, ‘Law in the future’, 2016, 66 (4),
University of Toronto Law 423 (424); Jerry Kaplan, Artificial Intelligence, What Everyone Needs
to Know, Oxford University Press 2016.

33 Klaus Schwab, ibid, p. 12.

3* Virginia Bacay Watson, The Fourth Industrial Revolution and its Discontents: Govern-
ance, Big Tech, and the Digitization of Geopolitics, Hindsight, Insight, Foresight: Thinking about
Securité/ in the Indo-Pacific, September, 2020, pp. 37-48, p. 38.

3> Ravel Law. 2015a. Ravel: Data Driven Research www.ravellaw.com (accessed Decem-
ber 305 2015).

¢ Surdeanu, Mihai, N allapati, Ramesh, Gregory, Walker, Joshua, and Manning, Christo-
pher D., Risk analysis for intellectual property litigation, Proceedings of the 13th International Confer-
ence on Artificial Intelligence and Law. New York, NY: ACM, 2011, pages 116-20.
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the Watson-based Ross’’ are garnering attention and enlisting law firm sub-
scribers, These and other developments in text analytics offer new process mod-
els and tools for delivering legal services, promising greater efficiency and,
possibly, greater public accessibility®®

All these new tools in the legal services create a new age of LegalTech,
leading to a new reality in legal practice, where “the result of legal commoditi-
zation is a software service or product that anyone can purchase, download,
and use to solve legal problems without hiring an attorney, or in current par-
lance, a kind of computerized legal application, a “legal app .’

Legal applications or other service based applications with Al create more
complex problems for lawyers, as “[t/he Al universe needs regulation, and the
many applications of Al raise numerous ethical and legal issues.”” In many
cases, law does its trick by applying old rules to new problems.” Liability ques-
tions arising from self-driving cars can be studied in tort law, and smart con-
tracts are part of contract law.” ... Change is on the way. The only question is
how fast or fundamental this change will be. Compared to the previous indus-
trial revolutions, this one is going much faster. It is evolving at an exponential,
rather than linear pace.” Therefore, some predict a complete “disruption”,
where “law as we know it” will disappear and transform into something new.
Authors such as Richard Susskind — who already made quite accurate predic-
tions in the 1990s — predict that the legal profession will change more in the
coming twenty years than in the previous two hundred.””

It is required from lawyers to get more and more broad view on the new
realities brought by the Fourth Industrial Revolution, in order to stay in the
wave of legal services or in general, legal practice. A very different and com-
plex set of issues are arising almost in all spheres of practice from Intellectual
Property and Copyright* to Legal Education®’

37 Ross Intelligence. 2015. Ross: Your Brand New Super Intelligent Attorney
WWW. rossmtelhgence com/ (accessed December 0, 2015).

¥ Kevin D. Ashley, Artificial Intelligence and Legal Analytics, New Tools for Law Prac-
tice in the Digital Age, Cambridge University Press, 6th printing, 2019, p. 6.

3% Kevin D. Ashley, ibid, p. 8.

40 Michiel Fierens, Stephanie Rossello and Ellen Wauters, ‘Setting the Scene: On Al
Ethics and Regulation’, in Jan De Bruyne and Cedric Vanleenhove (eds), Artificial Intelligence
and the Law (Intersentia 2021), p. 49.

! Jan De Bruyne and Cedric Vanleenhove (eds), Artificial Intelligence and the Law, In-
tersentia, 2021; Woodrow Barfield & Ugo Pagallo (ed.), Research Handbook on the Law of Arti-
ficial Intelhgence Edward Elgar Publishing 2018.

2 Jan De Bruyne, Elias Van Gool and Thomas Gils, ‘Tort Law Damage Caused by Al
Systems’, in Jan De Bruyne and Cedric Vanleenhove (eds), Artificial Intelligence and the Law
(Intersentla 2021), p. 359.

4 Klaus Schwab, ibid, p. 8.

* Richard Susskind, Tomorrow’s lawyers. An Introduction to Your Future (second edi-
tion), Oxford University Press, 2017, p. xvii.

> Bruno Debaenst, ibid, p. 32 33.

6 Ruth L. Okediji, Creative Markets and Copyright in the Fourth Industrial Era: Recon-
figuring the Public Benefit for a Digital Trade Economy, International Center for Trade and Sus-
talnable Development (ICTSD), Issue Paper No. 43, 2018.

47 Andra Le Roux-Kemp, “The Fourth ]nduvtrzal Revolution and a New Policy Agenda for
Undergraduate Legal Education and Training in England and Wales”, Journal of Law, Technol-
ogy, and Trust, 2(1). 2021, pp. 1-35; Taron Simonyan, “Practical Challenges of'a Lawyer in XXI
century: Artificial Intelligence”, Articles of the annual conference of the Faculty of Law YSU,
2018, Yerevan, pp. 35-45.
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Taking into account the above-mentioned and trying to sum up all the fea-
tures of the industrial revolution in a scheme, we will use Petre Pisecaru’s ta-
ble*®, and will add a new column for Law.

49
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The drastic changes bring new challenges and new opportunities not only
for technology engineers but also for the engineers of societies, politics and law.
These challenges and opportunities are capable of transforming the structure of
power (political and other) in societies and in the world, as the capacity of eco-
nomic and political power is now measured not only or not even by the amount
of real estate (Middle ages) or moveable capitals and stocks (Industrial period),
but rather by the big data one owns or possesses.

Moreover, if the 1¥" and 2™ industrial revolutions are about exchanging the
human muscles with the steam and internal combustion engines (coal, oil, elec-
tricity), the 3™ and 4™ are about exchanging the human brain with new non-
human thinking systems and intelligence (robotics and artificial intelligence). If
during the 1* and 2™ industrial revolutions the political influence upon the crea-
tion and interpretation of legislation was in the hands of those group of people,
who owned “energy flow” of coal, oil and electricity, the 3™ Industrial Revolu-
tion has brought the power to big data owners (Google, Facebook, Tweeter,
etc.), who control the flow of information in a society. As it concerns the Fourth
Industrial Revolution, the power is generated in and by the artificial intelli-
gence, and those who create, control and direct the analytic and decision making
algorithms of different artificial intelligences in economy, finances, politics, etc.

8 Petre Prisecaru, "Challenges of the Fourth Industrial Revolution," Knowledge Horizons
- Economics 8, no. 1 (2016), pp. 57-62, p. 57.
4 The Law’s column was added by the Author.
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Thus, they will be the ones who will influence the legislative processes much
more than other agents in the society.

As Klaus Schwab emphasizes, the growth of inequality within local and
global societies, it is connected with different factors of consequences from the
Fourth Industrial Revolution: “The discussion on economic and business impacts
highlighted a number of different structural shifts which have contributed to ris-
ing inequality to date, and which may be further exacerbated as the fourth indus-
trial revolution unfolds. Robots and algorithms increasingly substitute capital for
labour, while investing (or more precisely, building a business in the digital
economy) becomes less capital intensive. ... As all these trends happen, the win-
ners will be those who are able to participate fully in innovation-driven ecosys-
tems by providing new ideas, business models, products and services, rather than
those who can offer only low-skilled labour or ordinary capital®. Moreover,
“ontological inequality will separate those who adapt from those who resist — the
material winners and losers in all senses of the word. The winners may even
benefit from some form of radical human improvement generated by certain seg-
ments of the fourth industrial revolution (such as genetic engineering) from which
the losers will be deprived. These risks create class conflicts and other clashes
unlike anything we have seen before.”"

But, it is not the last transformation we will face when speaking about law.
I believe it is apparent what the new structure of power can do with such social
phenomena, as law. It can transform not only the legal practice, or legal educa-
tion, but even the essence and nature of law as we know it since the 18" cen-
tury, as it hits the very basics of the values, which create the notion and percep-
tion of law.

In this part of the world we define the law as “mandatory regulatory rules
of conduct, accepted and implemented by the state authority, and conditioned
by the nature of a society / human, as well as expressing the freedom of a hu-
man”. The static thing in this definition is that it is still the state authority that
accepts and implements mandatory regulatory rules of conduct. The changing
phenomenon is that the nature, essence of a society / human and the freedom of
a human have been transforming in an accelerating regime for the last decades.
This means that the main fundamentals of law are in the process of active
change, such as: values of ethics, freedom, equality, perception of justice and
law, as well as the appearance of a new subject, which pretends to the same
rights that are possessed by humans.

I have already mentioned about different changes we undergo now in the
society level, including socio-economic and socio-political developments. The
important features of these developments are also the problem of the rising ine-
quality between peoples and members of societies, based on the unequal distri-
bution of technological tools and information, which having a very big opportu-
nity to deepen the gap between those possessing big data, information flow and
algorithms of artificial intelligence and the ones, not possessing them.

On the individual level, we are facing the challenge of one of the funda-
mental issues we could not even imagine before. The issue of who is an indi-

3 Klaus Schwab, ibid, p. 86.
3! Klaus Schwab, ibid, p. 92.
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vidual, is becoming a new subject of discussion in parallel with the rise of tech-
nologies and artificial intelligence. This issue is becoming a real subject more
and more, as the accelerating changes in technology, which lead to socio-
political and legal transformations, bring to the fact of changing not only what
humans do, but also who they are. The big data analyzing functions, new tools
of artificial intelligence and the whole development patterns suggested by the
Fourth Industrial Revolution affect the very identity of human beings and other
related factors, such as - consumption, sense of privacy, ownership in circular
economy, intellectual property and copyright, nature of relationship between
persons (interpersonal, family and other relations), social hierarchies, metaverse
relations of virtual reality, virtual personality, rights to such personality, rights
to be forgotten and to be deleted as a virtual personality, genetic technologies
(genetic prediction and personalized medicine) and ethics, classical education -
hierarchical system, new financial tools (block-chains, bitcoins, etc.), and last
but not least - the legal personhood of artificial intelligence.

The last issue is becoming a subject of discussion not only in the scientific
level™, but also in practical and in judicial litigations. For example, a robot
named Sophia received a citizenship,” a chatbot programmed to be a seven-
year-old boy became the first Al bot to be granted official residence in Japan™,
the European Parliament accepted a report on a special legal status for robots
(electronic person) for possible liabilities,”> a number of domestic judicial cases
on artificial intelligence have already their decisions, etc.

All these developments and factors, challenges and opportunities make us be-
lieve that it is time for lawyers to try to expand the horizons of legal practice, legal
education and perception of law, taking into account the new reality of the quan-
tum age of technologies, artificial intelligence and metaverse, otherwise they will
be behind developments, losing the main regulatory function of social relations,
the amplitude, fluctuations and speed of which are far ahead from the law itself.

These challenges may create different types of inhumane and/or inefficient
social structures with economic, political and legal order (negative version):

52 Lawrence Solum B., Legal Personhood for Artificial Intelligences, 70 N.C. L. Rev.
1231, 1992, p 1231, https://scholarship.law.unc.edu/nclr/vol70/iss4/4/ , Hatziavramidis K. S.,
Esq., Artificial Intelligence & The Law: Pros And Cons, 2018, p. 383,
https:/lintar.untar.ac.id/repository/penelitian/buktipenelitian_10288001_3A220716.pdf

3 Cuthbert O., Saudi Arabia Becomes First Country To Grant Citizenship To A Robot,
Arab News, 26 October 2017, https://www.arabnews.com/node/1183166/saudi-arabia

3% Cuthbertson A., Artificial Intelligence “Boy” Shibuya Mirai Becomes World's First AI
Bot To Be Granted Residency, Newsweek, 6 November 2017, https://www.newsweek.com/tokyo-
residency-artificial-intelligence-boy-shibuya-mirai-702382

> European Parliament, Committee on Legal Affairs. Report With Recommendations To
The Commission On Civil Law Rules On Robotics (2015/2103(INL)), pp. 17-18,
https://www.europarl.europa.eu/doceo/document/A-8-2017-0005_EN.html

*® Gill v. Whitford, US Supreme Court, (138 S. Ct. 1916 (2017)), Rucho v. Common
Cause, US Supreme Court, (139 S. Ct. 2484 (2019)), Spokeo, Inc. v. Robins, US Supreme Court,
(136 S. Ct. 1540 (2016)); Kraus v. Cegavske, No. 82018, 2020 Nev. Unpub. LEXIS 1043 (Nov.
3,2020); Williams-Sonoma Inc. v. Amazon.com, Inc. (N.D. Cal. 3:18-cv-07548); Asif Kumandan
et al. v. Google LLC (N.D. Cal. 5:19-cv-04286); Vance et al v. Amazon.com, Inc. (W.D. Wa.
2:20-cv-01084); Vance et al v. Facefirst, Inc. (C.D. Cal. 2:20-cv-06244); Vance et al v. Google
LLC (N.D. Cal. 5:20-cv-04696); Vance et al v. Microsoft Corporation (W.D. Wa. 2:20-cv-
01082); Janecyk v. IBM Corp. (Cook County Cir. Ct. Ill. 2020CH00833); Jordan Stein v. Clarifai,
Inc. (Cook County Cir. Ct. I1l. 2020CH01810); K. et al v. Google, LLC (N.D. Cal. 5:20-cv-
02257); Williams et al. v. PersonalizationMall.com LLC (N.D. IIl. 1:20-cv-00025).
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(1)an unorganized society with a nihilistic atmosphere regarding law and
legal culture, because law has nothing to do with the dynamic relations it tries to
regulate. As a result, it leaves the real life behind and stands as archaic institu-
tion, creating large gaps, which will be filled with other social norms, such as
canonical rules, religion, customary norms, traditions, moral norms of particular
groups, taking all societies to a atomization age or even extremist solutions for
human behavior;

(2)a dictatorial society, where legislators and governments will try to im-
pose outdated law upon the social environment far ahead of it, because the clas-
sical law and political order is understandable for them, and they are not able or
unwilling to develop new legal mechanisms and tools, which will meet the chal-
lenges of the new realm. By doing so, such societies will be forced to cease the
developments not only in technologies but also in legal culture;

(3)a society with a new layered system, where the winners (those who pos-
sess the big data, algorithms of artificial intelligence, technology of influences,
as well as the quantum technologies) take all power and transform it into man-
datory will expressed in law. As it was correctly mentioned before: “/t/ he pen-
dulum could swing back to a world where elite - the small number of people
who operate and understand quantum technologies - have more command over
ideas and the matters of what is correct and incorrect’’. This will lead to so-
cieties with classes full of discriminations in the old (racial, financial, etc.) or
new versions, where the ones who have the algorithms (the power) will govern
the ones who are feared to lose the access to the system of informational net-
work (metaverse).

In the meantime, the same challenges may create anthropocentric and/or
very efficient social structures with economic, political and legal order (positive
version) - a very organized society with an effective legal and political mecha-
nism for social coexistence and common development. This ought to be positive
and effective not only for all human beings (without any discrimination), but
also - an example of social coexistence with the technologies created by humans
and even non-human, artificial intelligence, which adapts to the fast-changing
transformations of the quantum age realities much more effectively than any
human being does. By doing so, technologies, their creators or the ones who
possess the algorithms of the information flow/analysis and decision makers
will not compete for superiority with other parts of society, but rather will be-
come a unique bridge between humans’ time perception and the time of acceler-
ating changes.

The positive version of developments requires much more energy and input
than the negative ones, as the last ones will come to life automatically, if nothing
is done for the positive option. But the positive version of the future requires hard
work on morality, ethics and law, as the leading social norms free from any dis-
crimination. It also requires transformation of what we believe is morality, ethics
and law, in order to prepare them for the unpredictable changes they are called to
predict and regulate. Moreover, morality, ethics and law must work together in
harmonized state, in order not to limit the sphere of influencing of each other.

57 Chris Jay Hoofnagle, Simson L. Garfinkel, ibid, p. 355.
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The classical paradigm of jurisprudence with its education and practice is
not capable of meeting the challenges of the Fourth Industrial Revolution with
its artificial intelligence and quantum technologies. It needs to be developed
itself, like we had it in the 18" century (after the 1% Industrial Revolution),
when the old, archaic, feudal and canonical law had to give its way to the new -
classical law, we know it today as the organizer and the tool for predicted be-
havior in our private, social, state and international life.

The Fourth Industrial Revolution is some kind of transitional period for
law, because it gives a set of opportunities to jurisprudence to develop and/or
define new features and nature of law that will be an effective tool for regulat-
ing human and non-human (but intelligence) behavior in the new realm of
metaverse, quantum age of acceleration and coexistence with new members of
our common “human life”.

What will be the next step after the Fourth Industrial Revolution, is hard to
predict. But we can assume that if it goes well, and the coexistence of technolo-
gies and humans takes place without any apocalyptic results, it will be a shift to
a new type of society and humanity, with its socio-economic, political and legal
philosophies and paradigms.

Surnu UrUNu3OL — IZnppnpny wpynthwpkpulwh hknunhnfimipmiip o
ppun/mbph dnp ninhl— Skuuninghwubpnud wpwgqugnn wpnh thnthnpunipmnib-
ukpp hwighgunud ki wpdwnwlwt jhpyuithnunudubph ntnbunmpniiond,
unghwjuut b punupului junmigusputpnid, husyhu bwb hpuwdulub
wpwlwnhluwynid n1 hpwyniuph knipjub dke: Unyh hkwnwgnuinipniub wpnnt-
twpbkpwlju hinuhnhunipmnitubph Bnpnighwt ytip hwubknt b Unweht, Gpy-
nnp1, Gppnpn ne 2nppnpn wppnibwpbpuljwt hbnuhnmpniubbph pupwg-
pnid hpwyniiph nt hpujuljub ypuluhlugh Yipyuhnjunidubpt nt qupqu-
gnudubpp ghnulglnt thnpd k:

Zwoyh wntbiny twpunpn wpynibwpkpuwt hbnuihnmipeniiutph htwn-
Lwlpltpp b 2nppnpy wpymbwpbpuljwi hbnuhnunpjub pipughly pinypep
htunwgnunnipniip vwhuwbind E hpudniipnid npny punhwinip qupqugnid-
ki / ophtwswthnpyniilikp, vwutunpuybu’ Yepyuhnfundibp hpuguljui
wpwlnhjunid (gnpstwljutt mbuwtlynit), YJepyuhnmdubkp hpwyniuph
nuuuwyjuindui dky (Yppuljubh nbuwblni) b YEpywihnpunidubpt hpwynib-
ph pujudwb Ukp (nkuwjut mkuwlyynib):

Zhdt]tny hbwnwgnuinipput Jpw' wowewplyl) ko kplnt hwpudnp’
npulub b puguuwljwi unghujulwi jurnguspltp’ winkuwljwi, punw-
pwljui b hpuduljub jupgtpny:

Pwiunh punkp — wpyniiwpbpuluml hknuihnpunipinibbkp, wphbunwliul pu-
lhwlwhinipinil, wpwqugny hnhnfunipiniGbkp, ppujwiwl wkpbnnghwikp, §Epau-
thnjunidbkp ppujulul ypulupluynid, jEpwyunhnfunidakp ppun/niiph puuwyuin-
vwl Uk, §hpyunpnjunidikp ppun/niiph palwypul ukp

TAPOH CUMOHSH - Yemgepmasa npomvluiniennan pegonioyus u HOGblil
nyms npaea. — COBpEeMEHHbIE YCKOPSIOIINECS U3MEHEHHUSI B TEXHOJIOTHSIX MPUBOIAT K
PaaMKaIbHBEIM MPEOoOPa30BaHUSIM B YKOHOMHUKE, COIMATBHBIX M IOJUTHUYCCKUX CTPYK-
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Typax, a TaKKe IOPUIMYCCKON MPAKTHKE W caMmoil cyTu mpaBa. Hacrosimee uccienosa-
HHUE MPEICTABIACT COOON MOMBITKY MPOJUTH CBET HA 3BOJIFONHUIO MPOMBIIUICHHBIX Pe-
BOITIOIIUI ¥ OCO3HATH TPAHC(OPMALIUU U PA3BUTHE MPaBa M HOPUANICCKON PAKTUKU HA
npotspkeruu [lepsoit, Bropoit, TpeTbeit 1 UeTBepTOI MPOMBIIIIEHHBIX PEBOJIOLIHIA.

[IpuanMas BO BHEUMaHHWE IMTOCIEACTBHUS MPEABIIYIINX MPOMBIIIICHHBIX PEBOIIO-
UMW ¥ TIPOIOJIKAIOIIUICA XapakTep UeTBepToi MPOMBIILIEHHON PEBOJIIOLNH, UCCIIEI0-
BaHWE OMpeAeIsAeT HEKOTOphIe O0IIye TEHACHIIMK/IYTH B TIpaBe, 0COOCHHO TpaHCchop-
Maluu B ropuamdeckoit mpaktuke ([IpakTudeckas mepcriekTuBa), TpaHchOpManud B
npernogaBaHuu npaBa (OOpa3oBaTeNbHas MEPCIIEKTUBA) U TpaHCPOPMAITUS B CYITHOCTH
W BOCHpUATHH camoro mpasa (TeopeTudeckas mepCcreKTuBa).

Ha ocHoBe wuccnemoBaHus ObUIM TPEIJIOKCHBI JIBE BO3MOXHBIC COIMATBHBIC
CTPYKTYpPBI C JKOHOMHYECCKHM, MOJUTHYCCKHM ¥ MPABOBBIM MOPSIKOM: HEraTHBHAS U
MO3UTHUBHASL.

KiroueBblie cjioBa: NPOMbIULIEHHblEe pesollioyUulU, YCKOpeHue MSMeHeHMﬁ, uCKyCCI’I’lS@HHblIZ

unmeniexm, lopuoudecKue mexrHonio2uu, mpaHcopmayus 6 puouUtecKol npakmuxe, mpasc-
Gopmayus 8 npenooasanuu npasda, MpaHcHopMayus 6 60CRPUAMUL NPABa
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CONTEMPORARY MATTERS OF CONSTITUTIONALIZATION
OF LEGAL NORMS IN THE REPUBLIC OF ARMENIA

NARINE DAVTYAN

The article examines the issues of constitutionalization of law in RA. The consti-
tutionalization of the right is one of the contemporary problems of modern constitution-
alism, which is currently of interest not only to specialists in the field of constitutional
law but also to scholars dealing with problematic issues in other branches of law, the
article studied the Constitutionalization process, which is of great importance in terms
of guaranteeing the supremacy of the Constitution and is meant to ensure the compli-
ance of normative legal acts with the requirements of the Constitution.

The process of constitutionalization was studied from an institutional point of
view, conventionally classifying it into two main groups.

First, it is the units, operating in the field of public service which is entitled to sub-
ject the drafts of normative legal acts to legal examination. One of the important goals
of such examination is to provide law-making bodies and officials with conclusions on
the conformity of the legal acts reflected in the drafts of the aforementioned normative
legal act with the requirements of the Constitution.

Second, as a result of the constitutional reforms of 2015, the role and importance
assigned to the Constitutional Court in order to ensure the constitutionalization of the
legal field was studied. The Constitutional Court, as a constitutional supervisory body,
is called to ensure the supremacy of the Constitution, which is carried out within the
framework of concrete and discrete control.

Keywords: constitutionalization of law, supremacy of the Constitution, process of constitu-
tionalization, legal examination

The theory of the state and law considers the important issues of the emer-
gence and development of the legal system, providing the main elements of its
improvement with signs of constitutionality. Among the main trends covering
all the aspects of the process of development and improvement of the legal sys-
tem, first of all, it is necessary to distinguish the elements of the process of con-
stitutionalization, especially in the field of legislative regulation.

The constitutionality of social relations means the concurrence of the real
and the proper (defined by the Constitution). Constitutionality implies the con-
stitutionalization of sectoral legislation and legal practice, that is, compliance of
legal principles and norms with the spirit and letter of the Constitution.

The constitutionalization of the right is one of the contemporary problems
of modern constitutionalism, which is currently of interest not only to special-
ists in the field of constitutional law but also to scholars dealing with problem-
atic issues in other branches of law. The study of the problems of constitution-
alization of law implies the definition of the role of the Constitution as the basis
for the development of the legal system of the state, as well as the definition of
the mechanism of regulation of public relations by constitutional principles
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within the framework of judicial constitutional normative control, which, ac-
cording to a number of modern approaches, has law-making features.

Despite the existence of a significant number of scientific studies on this
topic, some issues related to constitutionalization need a multi-faceted study. It
should be noted that research in this field was carried out by A. S. A. Vagyan,
G. G. Harutyunyan, I.V. Kravets, V. I. Kruse, A. A. Liverovsky, and others.

The term "Constitutionalization" is used in the narrow and broad sense of
the word. In a narrow sense, constitutionalization implies the reflection of cer-
tain provisions in the norms of the Constitution. This is the most common ap-
proach in constitutional jurisprudence, which is reflected in various legal dic-
tionaries. For instance, the Big Legal Dictionary describes the term "Constitu-
tionalization" as "fixing any provision in the text of the Constitution, giving it
constitutional force."'

In a broad sense, the term "Constitutionalization" means the implementa-
tion of the principles and norms of the Constitution in the field of legislation
based on the decisions of the Constitutional Court.”

Based on the judicial interpretation of constitutional provisions in modern
doctrines, considers constitutionalization and legislative support for their im-
plementation within the framework of constitutional teleology as a science of
the goals and problems of constitutional regulation.’

According to V. I. Kruse, constitutionalization should be considered as the
constitutionalization of a legal system, which is continuously being formed,
gradually acquiring constitutional quality and national consciousness.

A group of theorists considers constitutionalization from other perspec-
tives, in particular, from the perspective of "ideological" constitutionalization,
which implies the construction and interpretation of sectoral norms by the legis-
lator in the spirit of constitutional values, principles, and goals. "Normative"
constitutionalization ensures compliance of sectoral legislation with the provi-
sions of the Constitution, which are elaborated and concretized in practical con-
cepts. "Practical" constitutionalization includes the constitutionalization of the
practice of law and politics.’

Thus, Constitutionalization is the subordination of the entire legal system
to the Constitution, which forms its core and predetermines the development of
this system, which implies the formation of such a legal system in which the
supremacy of the Constitution and the law is ensured. The degree of implemen-
tation of constitutional norms shows the quality of the constitutional order in the
country. Constitutionalization leads to the strengthening of the constitutional

! Bonb1oii Topumiueckuii ciosaps / [B. A. Bexnos u ap.]; Iox pen. A.51. Cyxapesa, B.E.
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ABaKbsm C. A. Koncruryus Poceun: npupona, 3ommonust, coBpeMeHHocTs M. 2000.528.

3 Kpasen U. A. KOHCTHTYIHOHHAS TEIEOIOTHs H OCHOBbI KOHCTHTYIIMOHHOTO CTPOSI: Ha-
YHHO-TIDAKTHHECKOe H3/IaHHe: Wznarensckue pemenus, 2016. C. 8-9.

4 Kpyce B. M. KOHCTHTYILHOHAIM3AIKA [IPaBa: OCHOBBI TEOpHH: MOHOrpadus.M.:Hopma:
napa-M2017.240c.

Jlexcun U. B. KoHCTUTYIIMOHHOE NPaBO U KOHCTUTYLIMOHHBIN CyeOHBIN mpolLece B CBe-
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order; predetermines and connects the effectiveness of the application of consti-
tutional legislation and the activity of state bodies.

It should be noted that the need to concretize the Constitutional norms is
due to the fact that many of the norms related to the rights of citizens operate
through branch legislation. In addition, the Constitution is perceived as a long-
term legal document. By adopting normative acts specifying the provisions of
the Basic Law, the legislator gets the opportunity to more fully use its regula-
tory and also political, social, and moral potential in the interest of social pro-
gress.

The process of constitutionalization in the Republic of Armenia is of great
importance in terms of guaranteeing the supremacy of the Constitution. It is
designed to ensure compliance of normative legal acts with the requirements of
the Constitution. Constitutionalization as a legal process has its own form and
content.

The first refers to the institutional mechanisms of the legal system, through
which compliance of legal acts with the Constitution is ensured, the second is
related to substantive issues, that is, the compliance of the rules of conduct fixed
or to be fixed in normative legal acts with constitutional norms and principles.

According to lawyer G. B. Danielyan, in principle, the legal system
should exclude such a phenomenon of legal regulation as the adoption of in-
complete and controversial legal acts. In this sense, in the course of legislative
activity, the competent entities must identify the legal needs of the society,
make a proper assessment of them, and adopt normative legal acts correspond-
ing to their content. The proper assessment of social needs should be based on
the individual demands of citizens that have arisen at the current stage of consti-
tutional development. The content of the constitutional activity of the legislative
bodies of the state authorities should lead to the fixation of citizens' demands in
legal norms.’

Considering the above-mentioned, it should be noted that the process of
constitutionalization can be conventionally classified into two main groups from
the institutional point of view.

First, it is the units, operating in the field of public service which is entitled
to subject the drafts of normative legal acts to legal examination. One of the
important goals of such examination is to provide law-making bodies and offi-
cials with conclusions on the conformity of the legal acts reflected in the drafts
of the aforementioned normative legal act with the requirements of the Consti-
tution.

The general regulations of legal expertise are provided in the RA Law "On
Normative Legal Acts" (hereinafter "the Law"). In particular, according to Arti-
cle 6 of the Law "On Examination and Terms of Draft Normative Legal Acts",
the drafts of legislative and sub-legislative normative legal acts are necessarily

6 Sk'u Q. R, Mubhbyuh «Ppujwlub npnpwlhmpyul, hpugniiph whwnghwgh
(hwdwdwinipjui) b hpujulwh wlnh dbkjuwpwtnipjut hnjuhwpwpbpnipjui
wpnh hhdtwpunghpubpps , «PFudplp Gphwith hwdwjuwpwih. bpujugqhunnipniis
Bplwt 2016 Ne2(20), ko 3-17:

"Tamxues T A. KoHctutynmoHHas HICHTHYHOCTP U MpaBa YeioBeka B Poccun// YaeHHBI
€ 3anucKky opuandeckoro ¢gaxynsrera. CI16: donn «Yuusepcurer». 2017, Bem. 42-43.
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subject to state-legal examination. Exceptions are some cases provided by the
Law. The examination is carried out within 15 days by the Agency for Expert
Examination of Legal Acts of the Ministry which, develops and implements the
government's policy in the field of justice. The specified period may be ex-
tended for another ten days. With regard to the normative legal act subjected to
examination, a conclusion on its compliance with the Constitution and the Law
is prepared.

It should also be noted that according to Part 7 of the aforementioned Law,
if the Legal Acts Examination Agency of the Ministry does not issue an expert
opinion on the draft of the sub-legislative normative legal act or does not extend
the period for providing the opinion, then the body adopting the act may accept
it and send it for publication without an expert opinion. Although this provision
provides an effective regulation in terms of meeting deadlines, it is quite prob-
lematic from the point of view of ensuring constitutionalization.

In addition to the regulations provided by the above-mentioned Law, en-
suring the constitutionalization of draft Laws is also carried out in accordance
with the constitutional law "Rules of Procedure of the National Assembly", as
well as the Work Regulations of the National Assembly (hereinafter the "Work
Regulations"). In particular, according to Article 35 of the Work Regulations,
"the conclusion of the Staff on the draft law is submitted to the President of the
National Assembly and the head committee within three weeks after the draft is
put into circulation. The conclusion includes:

1) the results of the examination on compliance of the project with the re-
quirements of the Constitution and other laws".

It should also be noted that the legal subdivisions operating in the public
bodies also play an important role in the law-making process from the point of
view of constitutionalization, which give conclusions on the drafts of normative
legal acts to be adopted in terms of compliance with the Constitution.

Second, the Constitutional Court has a special role in ensuring the consti-
tutionalization of the legal field. The Constitutional Court, as a constitutional
supervisory body, is called to ensure the supremacy of the Constitution, which
is carried out within the framework of concrete and discrete control.

As a result of the constitutional reforms of 2015, the role and importance
of the Constitutional Court were emphasized in terms of ensuring the constitu-
tionalization of the legal field. In particular, it should be noted that:

1. The list of disputable legal acts in the Constitutional Court has been ex-
panded. According to Article 168 of the Constitution, sub-legislative normative
legal acts, among others, were considered objects of constitutional control.

2. The institution of individual applications has been improved. Unlike the
previous edition of the Constitution, according to the current provisions of the
Constitution, an individual application can be submitted by any individual or
legal entity if the latter disputes not only the provision of the normative legal act
applied to him/her but also the interpretation of that provision by legal practice.
In addition, under the previous edition, only the provisions of the law applied to
the applicant could be disputed with an individual application.

3. The role of the President of the Republic has been changed in terms of
ensuring constitutionalization. According to Article 123 of the Constitution, the
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President of the Republic monitors the preservation of the Constitution, and one
of the important ways of exercising this authority is ensuring constitutionality
through constitutional monitoring.

4. The range of entities entitled to appeal to the Constitutional Court has
been expanded, etc.

It should be noted that the constitutional monitoring institute provides the
opportunity to implement the constitutionalization process more efficiently and
systematically.

Constitutional monitoring includes the daily analysis of legal norms and
law enforcement practices in order to bring them into line with the latest re-
quirements of the Constitution. Moreover, the effective implementation of the
power of the President to carry out constitutional monitoring will contribute to
the constitutionalization of the legal field to a certain extent.

It should also be noted that according to the Constitution, the President of
the Republic, refusing to sign the adopted law, has the right to apply to the Con-
stitutional Court within 21 days to decide the issue of compliance of that law or
its provisions with the Constitution. In addition, the President of the Republic
has the right to apply to the Constitutional Court to verify the constitutionality
of normative legal acts.

The Constitutional Court, in its turn, participates in the process of constitu-
tionalization of legislation, that is, establishes a connection between constitu-
tional principles and norms and legislative regulations of various branches of
law. It not only exercises control over the adopted normative legal acts but also
predetermines the constitutional development of the state.

Regardless, it is about concrete or discrete constitutional control, the Con-
stitutional Court makes one of the following decisions in accordance with Part 9
of Article 68 of the Constitutional Law "On the Constitutional Court":

1) On recognizing the disputable act or its disputable provision as consis-
tent with the Constitution;

2) On recognizing the disputable act or its disputable provision as consis-
tent with the Constitution according to the interpretation of the Constitutional
Court;

3) On recognizing the disputable normative legal act in whole or in part as
contrary to the Constitution and later setting a date.

4) On recognizing the disputable normative legal act in whole or in part as con-
trary to the Constitution and later setting a date in connection with its invalidation.

The Constitutional Court also carries out functions of ensuring constitution-
alization related to international treaties, in particular, through preliminary consti-
tutional control. Although the competent department issues a preliminary opinion
on international treaties in terms of compliance with the Constitution before sub-
mitting them to the Constitutional Court, the final decision on the matter is re-
served to the Constitutional Court. This being the case, the Constitutional Court is
authorized to adopt only one of the following decisions:

1. On recognizing the obligations stipulated in the international agreement
as conforming to the Constitution.

2. On recognizing the obligations stipulated in the international agreement
in whole or in part contrary to the Constitution.
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In terms of content, when talking about constitutionalization, it should be
noted that the Constitutional Court, by revealing the constitutional content of
this or that legal norm, or recognizing the norm as contradictory, ensures the
supremacy of the Constitution.

In terms of content, from the point of view of ensuring constitutionaliza-
tion, the provisions related to the fundamentals of the constitutional order estab-
lished by the Constitution and the basic rights and freedoms of humans and
citizens are of great importance because the majority of normative legal acts are
related to those provisions.

In addition, in terms of ensuring constitutionalization, the principles of cer-
tainty and proportionality stipulated by the Constitution are of particular impor-
tance, by application of which the highest quality of constitutionalization is
guaranteed.

Thus, the Constitutional Court referred to the constitutional principle of
certainty in a number of its decisions. In this regard, a number of positions ex-
pressed by the Constitutional Court in its decision SDO-1488 of November 15,
2019, are interesting, namely:

a) "The principle of the legal state, among others, also requires the exis-
tence of legal law. The latter should be sufficiently accessible, the legal persons
should have the opportunity to determine which legal norms are applied in the
given case in appropriate circumstances. The norm cannot be considered a
"law" if it is not formulated with sufficient accuracy to allow legal and natural
persons to conform their behavior to it; they should have the opportunity to
foresee the consequences that this action may cause" (SDO-753 of 13.05.2008),

b) "(...) within the framework of the adoption of the principle of the rule
of law, the legal regulations laid down in the law should make the person's le-
gitimate expectations predictable." ( SDO-1213 of 09.06.2015),

c) "(...) one of the most important features of the legal state is the suprem-
acy of the law, one of the main requirements for ensuring which is the principle
of legal certainty, the regulation of legal relations exclusively with such laws
that correspond to certain qualitative features: clarity, predictability, accessibil-
ity" (SDO-1270 of 03.05.2016),

The Constitutional Court has also referred to the principle of proportional-
ity in many of its decisions. Summarizing the essence of a number of its legal
positions, the Constitutional Court notes that:

"... the principle of proportionality derives from Article 1 of the Constitu-
tion (principle of the legal state)", (SDO-917),

According to the decision SDO-1546 of the Constitutional Court of June
18, 2020:

"...any limitation of the fundamental right is possible only by law, and due
to the principle of proportionality, the requirements related to the limitations of
the fundamental right by law are as follows:

1) the legitimacy of the purpose of the restriction, that is, its definition by
the Constitution;

2) means selected for limitation:

a) suitability to achieve the goal defined by the Constitution;

b) the necessity to achieve the goal set by the Constitution;
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c) equivalence to the meaning of the limited fundamental right and free-
dom".

Summarizing the above, it should be noted that constitutionalization is an
important task from the point of view of ensuring the supremacy of the Consti-
tution. That is why a multi-faceted study is needed, as well as the development

of legal regulations.
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HAPUHE JABTSH — Axmyansnsie 60npocsbt KOHCMUMYyUWUOHAIUIAUUU NpPA-
606bix Hopm 6 Pecnyonuke Apmenus. — B cTatbe paccMaTpuBarOTCS BOIPOCH KOHCTH-
TYIHOHATM3aNNU 1IpaBa B PA. YuuThIBas, 94T0 KOHCTUTYIIMOHATM3AIHS TIPABa SIBISICTCS
OJTHOW M3 aKTYaJbHBIX MPOOJIEM COBPEMEHHOTO KOHCTHTYIMOHAJIHM3Ma, YTO B HACTOSI-
1iee BpeMsi HHTEPECYEST HE TOJIBKO CICIHAINCTOB B 00JIACTH KOHCTUTYLIMOHHOTO MPaBa,
HO M YYCHBIX, 3aHUMAOIIUXCS MPOOJIEMHBIMU BOMPOCAMU APYTUX OTpACICH mpaBa, B
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CTaThe paccMaTpHUBACTCSl NPOLECC KOHCTUTYLHMOHAIU3ALWHU, KOTOPBIH HMEET Ba)KHOE
3Ha4YEHHE C TOYKH 3peHMs1 oOecrniedeHust BepxoBeHcTBa KonctuTynmu u npusan obec-
MEYUTh COOTBETCTBHE HOPMATUBHBIX ITPABOBHIX aKTOB TpeboBaHmsIM KoHCTHTYIHMH.

[Iporecc KOHCTHTYIIMOHATH3AINH OBUT PACCMOTPEH C HHCTHTYIMOHAIBHON TOUKH
3peHMHs, KOTOPBIA YCIOBHO OB pa3fesicH Ha IBE OCHOBHBIC TPYIIIIHL.

Bo-niepBrIX, monpa3ieneHus, NeHCTBYONMME B chepe MyOIudIHON BiacTH, 00Ja-
JATOT MOJTHOMOYHMSMHE MOABEPraTh MPOEKTHl HOPMATHBHBIX IPABOBBIX aKTOB IOpHIMYE-
ckoit akcnieptrze. OMHOM U3 BaXKHBIX MEJIEH TaKOW KCTIEPTU3HI SBIISETCS MPEIOCTABIIC-
HHUE MPaBOTBOPYECKUM OPTaHAM W JOJDKHOCTHBIM JIMIIAM 3aKITIOYCHUH O COOTBETCTBHU
HOPMaTHBHO-TIPaBOBBIX aKTOB TpeboBaHusiM KoHcturynuu.

Bo-BropbIx, nzyuena ponb u 3Hauenne Koncruryunonnoro Cyna B cdepe obec-
MEYECHUS] KOHCTUTYLMOHAIN3AIMY TIPABOBOTO TI0JISI B CBSI3M C KOHCTUTYLIHOHHBIMHU H3-
meneHusiMu 2015 rozma. KC kak opran KOHCTHTYLMOHHOTO KOHTPOJIA TPU3BaH obdecre-
YUTh BEPXOBEHCTBO KOHCTHTYLHH, YTO OCYLIECTBISICTCS B paMKax aOCTPaKTHOTO U
KOHKPETHOT'O HOPMOKOHTPOJIS.

KuroueBblie ciioBa: KOHCcmumyyuonaiusayusl npaed, 6epxo6eHcmeo Koucmumyuuu, npo-
yecc KOHcmumyyuonaiusayuu, npaeosds Ikcnepmusa
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THE GENESIS OF SYSTEMIC CONFLICTS IN THE PERIOD OF
THE USSR COLLAPSE AND STATE FORMATION IN THE
POST-SOVIET PERIOD

VARDAN AYVAZYAN

The object of the study is the genesis of systemic conflicts in the paradigm of the
phenomenology of statehood, with its inherent methodological and methodical ap-
proaches to the mechanisms of formation and building of the state task, which presup-
poses the systems of interacting institutions that determine the structure of public ad-
ministration.

The subject of the study is the main trends of statehood formation in modern his-
tory, a systemic crisis of administration in the decline period, and the actual trajectory
and mechanics of statehood formation in the post-Soviet space and in the world after the
collapse of the USSR. Special attention is paid to the analysis of key causes of the
emergence of systemic conflicts as a result of differences in content, understanding, and
installation of the structure of state building on an operational level without a qualitative
legal metric of legitimacy of state-formation. The genesis of systemic conflicts of con-
stitutional and legal regulation in the conditions of the growing scale of global integra-
tion, as well as the critical need for an effective supranational level of legal regulation
within the framework of a systemically full-fledged international law.

The study concludes that due to systemic conflicts, ensuring common understand-
ing, interpretation and application of the guiding principle of the Rule of Law becomes
ambiguous and makes the formation of a common unified global legal space impossible.
As a result, as an objective consequence, integration processes, in the absence of a sys-
tematically organized legal discipline, go into the mode of "self-determination" where
the principle Rule of Law based on a system of legal norms on the long term basis, is
replaced with a conventional system of situational agreements oriented on the rules of
the short-term basis of the current conjecture.

Key-words: Genesis, legal genesis, systemic conflicts, sin, Constitution, constitutional
regulation, the Rule of Law, the USSR, world order, civilization

The moral, cognitive, and methodological aspects of the problem.

In his book "The Morality of Law", the famous American jurist Lon Fuller
starts with the selection of the following construct:

Sin, vol. 1. Voluntarily deviate from the path of duty prescribed to man by
God. Webster's New International Dictionary Sin is sinking into nothing-
ness*(Fuller Long A, 2007, p. 13).

Adopting this concept for highlighting legal issues through “systemic con-
flicts”, we denote a “sin” in the context of the genesis of conflicts in the system
of state formation. “To commit a sin” in science is the assumption of unreason,
leading to a logical ambiguity of the studied subject area because the latter im-
merses a scientist into the void of ignorance. In this setting, the qualitative
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property of any science to have the right to be a science and realize its purpose
functionally as an essential uniqueness is postulated. Otherwise, it is something
else, and then a sin is committed as an act when that “something else” replaces
the existing.

This is a primary basic cognitive conflict in the system of scientific knowl-
edge, which triggers the deformation of the essential manifestation of the object
by its subjective perception of the observer, forming a curved spatiality in
(pseudo, sublimation) the reality, i.e., the deformation of the reasonable touch of
the observed object, and this is certainly the basis of the entire genesis of sys-
temic conflicts in the processes of law formation and state formation.

Ignoring this primary basic component will make the insurance of the logi-
cal adequacy of jurisprudence, political science, administration, and all related
subject areas as a science and rationality, the creation and establishment of
states, as well as the legal formation of the world order impossible, and this is a
sin that can lead to the disappearance of the sin-bearer itself - the human world.

As an independent entity the legal essence of sin, can be represented in the
ontological construct of the bearer of sin, as the subject responsible for the as-
sumptions of the act of deviation from duty and the object of duty itself, which
determines the objectivity of sin. Therefore, the subject, the bearer of sin, com-
mits a sin before the established order of obligation.

In particular, jurisprudence is sinful to humanity to the extent that it cannot
(although it should) explain the nature and essence of law, provide a fundamental
system of knowledge that allows to design the architecture of state building in the
conditions of the world legal order, establish a legal space in which the state
building will be formed, as well as to start its operation with its subsequent opera-
tional administration. In this regard, in his book “Critique of Pure Reason”, the
well-known German philosopher E. Kant rightly notes that lawyers are still look-
ing for a definition for their concept of law (Kant L., 1998, pp. 730-731).

We can say that the President of the Russian Federation V.V. Putin had in
mind the same circumstance in one of his interviews, in which he notes, “Who-
ever does not regret the collapse of the Soviet Union has no heart; whoever
wants to recreate it in its previous form has no head -
(https://ru.citaty.net/tsitaty/633404-vladimir-vladimirovich-putin-kto-ne-
zhaleet-o-raspade-sovetskogo-soiuza-u-togo-n/»).). In the format of our toolkit,
this thought can be interpreted as “The one who rejoices at the collapse of the
USSR has no conscience, no heart (and this is sinful and immoral), and the one
who believes that it can be recreated in its previous form has no mind, and this
creates cognitive conflict, which is also sinful.”

One of the most famous works of the philosopher and futurist Francis Fu-
kuyama “The End of History and the Last Man” (Francis Fukuyama, 2015), is
directly related to the topic under discussion. The manifestation of sin lies in the
fact that the natural essence of a person is eliminated, along with all the accu-
mulated civilizational cognition and rationality, with the abolition of philoso-
phy, art, and instead, launching an “event history” (already cognitive disso-
nance) in which a postmodern subject is formed without a construct of obliga-
tion in the format "Liberal Democracy". This is, in fact, a declaration of “free-
dom from sin, freedom from the freedom of a natural person, freedom from
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everything” and the abolition of obligation in general, in fact- canceling the
civilized legal order.

At the same time, it establishes a new cognition in which Aristotelian logic
and scientific character are suspended. Therefore, constructive "liberal democ-
racy" should not prove anything, even if it is in the minority. There is an aboli-
tion of traditional rationality, the creation of a new culture of political ethics, the
establishment of significance and dominance of the minority over the majority,
and the establishment of a new era.

At the same time, the statements of former US Secretary of State John Kerry
in Berlin can be qualified as a sin: “We Americans highly value freedom in gen-
eral, and freedom of speech in particular. With us, anyone has the right to be stu-
pid if he wants to be.” (https://vk.com/@wpristav-rss-209740668-1293694745).

Another illustrative example of a sin is the professor Noah Yuval Harari's
attempt in his newfound scientific research (Yuval Noah Harari, 2015 by Vin-
tage; Yuval Noah Harari, (Harvill Secker, 2016), Yuval Noah Harari, (Jonathan
Cape, 2018).) to conceptualize the "objective " nature of the end of the human-
istic era and the beginning of a new civilization (with the change of the natural
person as the substantive basis of civilization to the "supernatural person”, with
the transition to the incomprehensible hypostasis of "already a different non-
human and non-civilization", something incomprehensible, unknown, beyond
responsibility in general, in which all traditional institutions will not have a
place to be, with the replacement of the traditional understanding of administra-
tion as an entity in a different format, as a dialectic of controlled chaos with a
“constitutional” setting of the assumption of “uncertainty” in everything, the
end of reason and the abolition of cognition and scientificity in general. This is
a new era of the “subject of the supernatural”, and it is very likely that the term
“man” itself can be abolished as the substantial basis of the planet’s population.

In such an incredible paradigm, similar to a dystopia, the concept of the
state and law will disappear “naturally”, just like jurisprudence, political sci-
ence, and administration, they will simply be repudiated as was the case with
the history of the CPSU.

As a result, the world order will be fundamentally different, in which there
will be no state based on human rights because there will be no man himself.

The bearer of this sin, unfortunately, objectively is humanity itself in its
immanent legal personality.

A sin in the administration system manifests a deviation from fulfilling of
one's functional purpose.

Law is a system of preventing a sin and ensuring the integrity of the ad-
ministration system.

The above examples are the primary signs of reality and the program of
replacing the Law with the Rules.

In this formulation, cognition may be outside the logical necessity of con-
structing a cause-and-effect chain of evidence for something.

Consideration of the nature of this sin requires special methodological
tools based on the phenomenological synthesis of political, sociocultural, eco-
nomic, and other institutional components of state formation to provide the re-
quired capacity of scientific tools and to cope with understanding the complex
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task of state building, its installation of administration, functioning, and pro-
gressive development.

Scientific research, especially the decision-making system without which it
is impossible to manage at all, should be based on a system of objective funda-
mental knowledge with its own theoretical base, methodology, methodological
apparatus, and application tools within those subject areas in which the opera-
tional administration of goal-setting objects and systems as well as the release
of the final product are determined.

Subject area - state - state building

In our consideration, the basic object is the state as a phenomenon and all
related subject areas, essentially including all areas of scientific and practical
activity, philosophy (including theosophy and theology), jurisprudence (includ-
ing necessarily the philosophy of law, jurisprudence), political philosophy, po-
litical science, conflictology, sociology, economic theory, cybernetics, and other
related disciplines. Based on this, an unambiguous construct is established for
such key objects as the state, legal genesis and state formation, etc., reflecting
their essence.

Without a fundamental understanding of the legal nature of the state,
knowledge of the “intrinsic nature of political power, constant under changing
circumstances, determining the path along which forms of government develop,
and not determined by these forms” (Anthony de Yasai, 2016, p. 11), the state
simply will not be visible, tangible, distinguished and formalized as a basic
entity and functional. Therefore, it will not be designated as a control object in
the process of analytical operation and generation of conclusions for decision-
making.

In particular, in the case of an uncontested need for operational legal con-
solidation, the duality of state administration as a result of a systemic conflict
"constitutional ambivalence" of statehood has led to:

* loss of controllability in the last period of the USSR. The fact is that So-
viet Law, based on the socialist concept of the theory of state and law, with the
corresponding methodology for building a legal space, with its system of law
formation, is fundamentally different from the methodology of law formation
based on the ideological and theoretical platform of capitalist statehood.

One of the main trends in legal analysis was aimed at establishing the the-
sis asserting that the collapse of the socialist regimes in Russia and its satellites
was objective and inevitable. Unfortunately, the topic of the collapse of the
USSR was not a priority object of scientific research (mainly for reasons of
political inexpediency and the policy of forgetting everything that is associated
with communism). The transfer of the main emphasis on the transition of capi-
talist law formation, as well as the focus and conjecture of research activities,
has reduced the request for fundamental research on the causes and nature of the
collapse of the USSR to a minimum.

Meanwhile, China has not only continued but also developed the whole
theory of socialist and communist state-building with the applied result of
launching the phenomena known as “Chinese Miracle, two systems - one coun-
try; peaceful supremacy, economic expansion of China as No.l Economy, Chi-
nese socialism, etc.” despite the fact that the USSR was the source of the theo-
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retical and practical plan. It should also be noted the strategy of internal self-
isolation of the scientific base and the policy of non-advertising and information
protection of intellectual activity in the field of state and law. With this respect,
it comes as a surprise that fundamental works on Chinese socialism, state build-
ing and law formation, and the experience of successfully overcoming methodo-
logical and methodological challenges are not a priority request in the countries
of the former USSR.

Regarding the ascertaining of the collapse of the socialist camp, the consis-
tency of the ideology and theory of communism, socialism, Anthony de Yasai's
statement is indicative: “It is difficult to say what exactly is refuted by this col-
lapse. Should such an attempt always end in such a failure? I see no compelling
reason for this in one form or another” (Anthony de Yasai, 2016, p. 12)

The systemic conflict of "Developed socialism" arises as a result of the
lack of a conceptual model of the stage of the subsequent transition on the path
to Communism. The research capacity of this conflict is of a fundamental nature
and cannot be fully disclosed within the framework of one article; in connection
with this, we designate systemic conflicts only in the context of its manifesta-
tion with targeted application on the following points:

» The controlled process of the predictable dialectical development of society

and statehood, due to the systemic conflict, switched to the mode of evolu-
tionary self-formation with the launch of a situational administration system and
the principle of empirical auto-correction.

The conceptual model for a new qualitative level of economic develop-
ment was confined to the formula “The economy must be economical”, and had
no backed up fundamental concept for a new stage within the framework of the
ideological and theoretical base of socialist statehood, with the identification of
all implementation parameters, taking into account qualitative transformations
in all areas (as was done in China with a clear description of the stages and pro-
gram for the implementation of reforms). As a result of this, the genesis of the
systemic conflict "Jump to Nowhere" occurred - the sin of immersing the social-
ist state into uncertainty, emptiness, and nothing with the inevitable outcome of
its collapse.

 Initiation of structural changes in the functioning of the state, which were

ambiguous in their political, economic content and goal-setting; in fact, in-
stitutional transformations under the “Perestroika” brand, without scientific and
practical justification and applied convergence, based on the mere declaration
“glasnost and perestroika, new thinking”, the syndrome of political sublimate
slogans, violated legal bases, transformed the institutions of the state building
into the format of a “self-forming web”, with the inevitable paralysis of the
functional viability of the state administration system.

* Quite a natural outcome, as a result of the already existing systemic con-
flicts was the inability to correct the dysfunctions of basic institutions, which
led to a loss of controllability in all areas.

* Ensuring the constitutional legal order of the state became untenable.

* A dual constitutional and legal regulatory body was formed, actually

composed of the traces of the resettled administration system where “the
infrastructures of state institutions and functionality of public administration
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had already been resettled.” On the one hand, each element of the administra-
tion system had to correspond to the normative legal acts while, on the other
hand, Perestroika, as an initiative form of a reform independent of organic inter-
connections and compliances with the constitutional regulatory norms, had
powers to establish and change the status of functions of the state bodies; that is
to say, while the constitutional status of the functional as a unit of the admini-
stration system corresponded to the constitutional legal regulations, Perestroika
entitled the functional to feel free to change its administration format for im-
plementation including the so-called "household account 1, 2, 3". In fact, the
“double legitimacy” had increased, launching parallel regulations without rec-
onciling the entire hierarchy of the administration system from top to bottom,
and in the opposite direction, thus paralyzing all the processes of the state ad-
ministration system.

» At the same time, the genesis of the “Ambivalence” systemic conflict was

launched, in which any element of the administration system was to be by
the ideological theoretical base of the old (prohibiting private ownership of the
means of production) and the current administration system as a web of “self-
organizing functionalities using political and public administrational resources
of the old system creating ambiguity not only in the decision-making system,
but also in the interpretation of all processes in the paradigm of a new (market)
not yet systematically established, but already present as an ideological and
theoretical concept (with elements of a market economy assuming private own-
ership of means of production - the so-called cooperatives) - yet being unaware
of its conflict potential in relation to the official constitutional arrangement.
This had been seen at all hierarchical levels of the state administration of the
USSR - from the Republics, ministries, departments, enterprises and organiza-
tions to the individual citizens.

* The systemic conflict of "Ambivalence" gave rise to the systemic con-
flict of

"Duality of the public administration system"; as a result, a two-factor in-
stability was formed at all levels - from production, logistics, and financing to
the functioning of the planned economy as a whole. Because of chronic instabil-
ity at all levels, the principle of state-planned administration, as the main
mechanism for ensuring the welfare of society, had become unfeasible. The
main aspect of the increase in ambivalence was the formula for choosing the
current economic reality - on what ideological and theoretical basis to identify
the state of statehood - the economic dilemma - the socialist market or market
socialism, with the associated political dilemma - state or private ownership of
the means of production. The presence of this dilemma itself meant that the
former statehood no longer existed, while the new one was wandering between
the above dilemmas. At the same time, the scientific level of understanding the
phenomenon of the market economy was untenable for solving the above di-
lemmas, especially in the face of growing uncontrollability at that time. In fact,
this meant paralysis of the constitutional legal administration. In reality, the
paralysis of the constitutional legal regulation launched the genesis of law.

* Creeping decentralization and self-governance as an operational reality,

demanded “its independence from the old” and was not yet aware of the
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meaning of “constitutional independence as a separate subject” of legal genesis,
lacking un understanding of the significance and purpose of the legal system in
general. In the manifestation of this systemic conflict, the subject declaring
independence does not understand the legal meaning, content, and purpose of
independence” (the genesis of pseudo-sovereignty).

* The project of a renewed form of government of the USSR and its

operational process led to the deformation of the constitutional order of the
USSR.

* The next step was Belovezhskaya Pushcha and the denunciation of the
USSR, after which a parade of declarations of independence followed in the
Union Republics.

Back in 2016, I began my scientific article “Conflictogenic Nature of the
Rule of Law Principle and the Genesis of Systemic Conflicts of Constitutional
Regulation” with the following thoughts:

“The modern world in its current state can be characterized as a process of
conflicts with unprecedented dynamics of generation and, accordingly, global
system challenges across all sections of the aggregate social process - from the
national level, defining key problems of development, formation, structural
reforms (especially for countries with transitional and developing economies) to
open questions of system formation of global interaction of the entire world
community. Undoubtedly, the functional effectiveness of all approaches and
solutions to these challenges, as well as the implementation mechanisms already
in practice, are directly linked and dependent on the system of legal consolida-
tion within the framework of national and supranational law formation within
the framework of system uniformity, which allows to synchronize the actions of
law within the common legal space ( global action) taking into account the di-
versity and specifics of systems of sovereign law.” (Ayvazyan V.N., 120-127)

The scientific research, especially the decision-making system without
which public administration is impossible in general, should be based on a sys-
tem of objective fundamental knowledge with its theoretical base, methodology,
methodological apparatus and application tools within those subject areas in
which the operational administration of goal-setting objects and production
systems are determined.

As a result, the process of state formation was inevitably doomed to ob-
struction. The state bodies of the current statechood (the Supreme Council, not
yet the Parliament) launched in the legal space of the administrative law of so-
cialist statechood with constitutional powers, an anti-constitutional act - the Dec-
laration of Independence, abolishing the current statehood, with the transition to
an undefined statehood, with essential uncertainty, in fact forming a mutational
formation with public administration system of the previous statehood, launch-
ing not just the ambivalence of the state building, but in fact laying the founda-
tion for the annihilation of statehood.

Unfortunately, there is no a term in the word stock of jurisprudence, politi-
cal sciences and other related scientific disciplines. It has not been designated,
has not yet been defined, as a result of which a conceptual and legal entropy is
formed, which inevitably triggers a cognitive dissonance that abolishes any
metric of rationality, while all institutions, by inertia, worked as a mechanism of
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the old public administration system. The most difficult (somewhat ridiculous)
in connotation of a systemic conflict is that the operating control system works
by inertia and, in fact, is already illegitimate. That is, it functions in the space of
non-legal regulation with the worst constitutional consolidation through ovula-
tion tools outside the legal semantic review, but with the status of the main law,
which prohibits the objectivity of the state as an object of constitutional legal
consolidation with a clear ideology.

At the same time, the principle of the inadmissibility of any level of crys-
tallization of the essential identification of the state is established, without
which not only sovereignty as a feature of independent will is unacceptable, but
also any ideological issue is also prohibited. As a result, the systemic conflict of
state formation is accompanied simultaneously by the emergence of systemic
conflicts of constitutional regulation. The source itself in the chain of the false-
ness of the genesis of statehood, in this case, is the document “Declaration of
Independence”, which is not classified by its legal status, in which there is no
constitutional content to justify the object of dependence and independence
(from what? - the answer is “from the dictates of the center! We ourselves want
to control our fate - How ? Not like now!).

This complex and invisible aspect (the phenomenon of the annihilation of
law) of the recursion is the genesis of state formation and the genesis of the
system of constitutional regulation, which, within the framework of epistemol-
ogy and cognitive sciences, are classified as a special phenomenological class of
self-referential concepts. Undoubtedly, the scientifically analytical apparatus of
jurisprudence, unfortunately, abolished the philosophy of law as a mandatory,
basic, initial institutional component of deductive thinking in the field of state
and law, with the transition to the trend of positive law, which historically trans-
formed legal thinking at the inductive level of practical priority in a narrow
range of legal thinking and essentially abolished the essence of law. This is the
reason for methodological blindness and has launched a systemic relapse of the
replacement of legal analytics purely within the framework of methodological
aggregation at the level of law enforcement as a rule. Such annihilation is a
clear example of a systemic conflict, when an object operationally exists and
functions in the absence of a reasonable observer who is aware and singles out
the object of observation in the analytical form, on the basis of which, with a
proper level of understanding of the phenomenon of the object of observation,
with subsequent transfer of the interaction process to the plane of the subject of
administration - the object of administration.

The erasure of historical memory, the de-installation of the analytical in-
tegrity of the scientific heritage, and the formation of current positive scientific-
ity serve the opportunistic interests of the situational layout with the priority of
short-term planning.

The methodology of long-term, medium-term and short-term planning as a
single entity is replaced by purely short-term planning, at the same time, the
strategy is based on the iterative pursuit of situational solutions to achieve es-
tablished goals on a long-term time scale.

As a result of cognitive conflictogenicity, the systemic conflict “War for
Peace” is functioning today, based on constructive uncertainty and the principle
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of mandatory uncertainty as a sign of the democratic arrangement of a modern
state building. This is an unconscious systemic conflict triggering Chaos.

The author declares no conflict of interest.
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qJULrMUL USIUQBUL - Jwdwlupquyhl hwljudwmnmpinibbbph éw-
gnullnupwhnipiniip RPUZU ipyniquwl i hkwpimphpnuyhl thogh yhmulwino-
quugul gnpéplpugniy — Zkinwuqnuunipjut opjkljnp hwdwlwpquyht hwljw-
dwpunnipniiiph swgmdbwpubmpntul | ybnwwuingpub hwpugnygnd’
hpku punpny dbpnpupwtulut b dbpnyuljut Uninbkgnidubpny, ywhnwlwuh
Jurnygh dbwnpuiwi jupmgulupgbpn] npwbu thnjugnpsulgnn hluwnp-
unntnubph hwdwupquyhtt hwdwihp, npnugny npnoynid £ whwnwlwb Ju-
nujupdwt junnigwsdpn:

Niunidtwuhpnipjutt wopwplub inpugny yundnipjut vk whnwlw-
unipnit Abtwynpbnt hhpdbwlwt Jhnnwdukpt B, junwjupduit hwdwlup-
qujhtt dguwdundp thmquub dudwbtwljuopowinid, ywhnwlwinipjut dhw-
Unpuwl hwunwgh htinwghst nt jurnmguljupgp hnjunphpyuyhtt tnupws-
pnud WUZU thynignidhg hbwnn, b wpuwphnid: Unwbdtwhwnntly nipwnpnip-
it E nupdynid hwdwlupquyhtt hajudwpunnipniuiiph hhpdtwljut gun-
fwnutph yYbpmnidnipjuip, npnup wuydwbwynpjws tu yhknwlubwohunige-
jutt Junpnigwéph gnpswnwljut dwjuppulnid pnutinpuljnipijut b tkpgp-
Udwl pupnidwl nwppbpnippudp wpwlg whnwljuiwgnjugdwl (kghinhdnip-
jut npujujuinipjut hpudwlut dknphlugh:

Unwlidht-wnwudhtt ghunwupyynid L swhdwbwppujut b hpuduliwuh
Jupquynplut hwdwlwpquyhtt hwlwunipmnitutph Swgnidp qnpuwy huinkqp-
dwt w&nn Swjwih b thupdtp hwdwlwupquyht dhowqquhtt hpwyntuph opow-
twuipnd hpwuluwt jupquynpdwb wpynitudbn yekpuqquphtt dwup-
nuh suypwhtn wmthpwdbynnipjut hwdwnbpunnid:

Ushuwnnwtiph hhdtwjut Eqpujugnipniut wyt &, np hwdwlupgujht
hwljudwpunipmnititiph ywwndwnny hpwyniiph ghpuwluynipjut wnwow-
wnuwp uljgpniph punhwunip pudpptdwl, dEjtwpuitdw b jhpupdwt wywhn-
Unudp nununmd k ny dhwtipmbwl, b withtwp |k puninud dhwubwljut hwdwy-
huuphuyhtt hpwduwlwt hwppnipjut Ahwynpnudp:

Upnyniupnid, npytu opjkljnnhy htwnbwtp, htnbkqpughnt gnpdpupwugut-
np hudwljupqus hpujuljub ghnwujupg pugulunipiut yquydwbubpnid
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wighmu ki «hliptinpnodwbys nkdhuh thnuwphitny pjupudwdljtn hpudw-
Jut tnpdbph hwdwlwpgh Ypw hhdiwé hpwyniuph ghpulumnipyub
uljgpniuphti:

Pwiunh punkp - Swgnidlwpuwbinypinil, ppugulul Swgnidliupuwbnipndl, hui-
vwlupquyhl hwjudwpunnyenidbkp, Jknp, Uwhdwinuppnieinil, vwhdwiunpuhpu-
Yywlwl Jupqui/npnid, ppun/nilph qhpwuynipmnil, PUZU, wopnuphwlupg, punw-
pulippnijnti

BAPJIAH AMBABSH — I'enesuc cucmemnuix KOH(IUKmMog ¢ npoyecce pacna-
0a CCCP u zocyoapcmeooodpazosanus 6 nocmcosemckuili nepuod. — OObEKTOM HC-
CIIEZIOBAHUS ABISAETCA TEHE3UC CHCTEMHBIX KOH(IMKTOB B MapagurmMe (heHOMEHOJIOTHH
TOCYIapCTBEHHOCTH, C NMPHUCYIIUMH €My METOJOJIOTHUYECKUMH M METOIMYECKIMH IO~
X0JaMH, MeXaHU3MaM# (pOPMUPOBAHHUS M IIOCTPOCHUS TOCYAapCTBEHHOCTH, KaK COBO-
KyIMHOCTH CHCTEMBl B3aUMOJEHCTBYIOIIMX MHCTUTYTOB, OIpPEIEISIONIUX CTIPYKTYpYy
TrOCyJIapCTBEHHOT'O YIPaBJICHUS.

[Mpenmerom mnccenoBaHus SIBISIIOTCS OCHOBHBIE TEHJEHIIMHM TOCYIapcTBOOOPa3o-
BaHUsI HOBEHIIIEH NCTOPHH, CHCTEMHBIN KPU3UC YIIPABICHUS B IEPHOJI pactiaja, hakTuye-
CKasl TPAeKTOpHsI M MEXAHUKA CTaHOBJIEHUS T'OCYJapPCTBEHHOCTH HA MOCTCOBETCKOM IIPO-
crpadctBe ¥ B mupe nocie pacnaga CCCP. OrnenbHoe BHMMaHHME B paboTe yneiaeHo
aHaJM3y KIIFOYEBBIX MPUINH BOSHUKHOBEHUS CHCTEMHBIX KOH(INKTOB, KaK IIOCCICACTBUE
pa3Iuymii B collepKaHNH, TOHAMAaHAN ¥ MHCTAJUIAIMNA KOHCTPYKIUH TOCYIapCTBEHHOCTH
Ha OIEpPaIlliOHHOM YpOBHE 0€3 KaueCTBEHHOW NPABOBOM METPHKH JISTUTUMHOCTH TOCY-
nmapcTBoobOpazoBanus. OTIOENBFHO paccCMaTPUBACTCS TEHE3WC CHCTEMHBIX KOH(IMKTOB
KOHCTHTYIIHOHHO-TIPABOBOTO PETYJIIMPOBAaHUSI B YCIOBHSX HAapacTaIOMIero MaciTaba
TJI00aTFHOM MHTETpAIMi W KPUTHYECKOH HEOOXOIMMOCTH HAMYHUs JEHCTBEHHOTO HAJ-
HallMOHAJIBHOTO YPOBHS MPAaBOBOTO PEryIMPOBaHUS B paMKax CUCTEMHOrO M MOJIHOLEH-
Horo Mexaynapoasoro IIpasa.

OCHOBHBIM BBIBOJIOM paOOThl fABJIsI€TCS TO, YTO BeiieacTBue CucremHbix Koo-
¢mKkTOB OOEcreYeHre €IMHOTO MOHUMAHUS, TOJKOBAaHHMS M TPHUMEHEHUs BEIyILIEro
npunnuna Bepxosenctsa [IpaBa cTaHOBUTCS HEOTHO3HAYHBIM, & (JOPMHUPOBAHHE OOIIIE-
TO €IMHOTO MHPOBOTO IMIPAaBOBOTO MPOCTPAHCTBA - HEBOZMOXKHBIM. B pesynmbpTaTe Kak
00BEKTHBHOE TIOCCIICACTBHE, HHTETPAI[IOHHBIE TIPOIIECCH B YCIOBHAX OTCYTCTBHUS CHC-
TEMHO-OPTaHM30BaHHON MPABOBOH MWCIMIUIHHEI MIEPEXOAT B PEKUM «CaMOOIIpeere-
HUS» C 3aMEHOM NMPHHIINIIA BEPXOBCHCTBA TpaBa, OCHOBAHHOTO HAa CHCTEME IPaBOBBIX
HOPM Ha JIOJTOCPOYHOH OCHOBE, HA KOHBCHIMOHAIBHYIO CHCTEMY CHUTYAI[HOHHBIX JI0-
TOBOPEHHOCTEW, OPUEHTHPOBAHHBIX Ha MpaBUIIaX KPATKOCPOUHOM OCHOBBI TEKYIIEH
KOHBIOHKTYPBHI.

KiroueBble ciioBa: cenesuc, npasozenes, cucmemmuvie Kongnuxkmul, zpex, Koncmumyyus,
KOHCIMUMYYUOHHO-npagogoe pecyauposanue, eepxogercmeo npasa, CCCP, Muponopsadok, yueu-
auzayus

53



LULLLE EMEJULh ZUUULUUCULDP, BrUdUSRSARE3NRY
2023. Ne 2. 54-60 Uwhdwlunpulpud ppun/nibp
https://doi.org/10.46991/BYSU:C/2023.14.2.054

THE ISSUES OF IMPROVEMENT FOR THE INSTITUTE OF
CLAIM SECURITY IN ADMINISTRATIVE PROCEDURE

SAYAD BADALYAN

The Code of Administrative Procedure (CAP) in the Republic of Armenia needs to
improve its regulations for the institute of securing a claim. Chapter 15 of the CAP
(Claim Security) has imperfect regulations that are not in line with current procedural
legislation. Adjustments in Article 83 and Chapter 15 of the CAP could contribute to the
improvement of the institute of securing a claim in administrative procedures. Article 83
of the CAP is one of the most discussed articles since it entered into force. It introduced
the suspension of an administrative deed by force of law and not by the court, which
poses inevitable risks, such as an opportunity for plaintiffs to abuse their rights. Overall,
the issues with Article 83 and Chapter 15 of the CAP highlight the need for consistent
adjustments and a systemic solution to the problem in order to improve the institute of
securing a claim in administrative procedure. In this context, it is proposed that the
general rule should not be the suspension of the administrative deed, and then the
definition of exceptions to that rule, but Article 83 of the CAP should define only those
cases when accepting a challenging claim suspends the performance of the
administrative deed. However, it's important to note that this does not imply that the
execution of an administrative deed should never be suspended in cases not listed in
Article 83 of the CAP. In such instances, the court may still order suspension as a
means of securing the claim if there are pertinent grounds.

Keywords: institute of securing a claim, administrative procedure, Code of Administrative
Procedure, suspension of an administrative deed, temporary protection, administrative deed,
challenging claim

The institute of securing a claim is currently one of those needing
improvement in administrative procedure. Chapter 15 of the Code of
Administrative Procedure of the Republic of Armenia (hereinafter referred to as
“the CAP”) (Claim Security) is notable for its incomplete and imperfect
regulations, which are not in line with the current trends in the development of
procedural legislation. Meanwhile, it is impossible to consider the issues of the
institute of securing a claim in the administrative proceedings and to find
effective solutions without also referring to the provisions of the suspension of
the administrative deed, as defined by Article 83 of the CAP. Under such
conditions, only consistent adjustments in Article 83 and Chapter 15 of the CAP
could contribute to the improvement of the institute of securing a claim in
administrative procedure.

In general, Article 83 of the CAP is one of the most discussed articles of
the Code since it has entered into force. The matter is that the mentioned article
introduced into the legislation an essentially new institute for procedural
legislation: suspension of an administrative deed by force of law and not by the
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court. Still, the further practice of applying this article revealed the inevitable
risks associated with it, which remain relevant to a certain extent, despite a
number of amendments made to the CAP since its adoption.

It should be noted that the legal consequence of the suspension of an
administrative deed in case of a challenging claim is not unique, it works in one
form or another in several European states as well (e.g. Germany', Georgia®).
Also, many are states which legislation does not provide for the suspension of
an administrative deed by virtue of accepting the claim into proceedings. (eg.
Czech™, Estonia®). In this case, the issue is solved using the general procedural
institute of securing the claim’. Thus, this matter has no uniform international
(European) standards.

The most significant risk associated with Article 83 of the CAP was, of
course, the creation of a great opportunity for the plaintiffs to abuse their rights
in the form of applying to the court with apparently groundless claims and
avoiding the performance of the administrative deed until the trial is completed.
That was the reason that, after the adoption of the CAP, supplementations were
made to Article 83 aimed at expanding the list of exceptions to the rule of
suspension of the performance of an administrative deed. Currently, the number
of these exceptions is 8§ instead of the initial 2. We are sure that the number of
these exceptions will rise over time unless the logic of this article changes, that
is, the general rule should not be the suspension of the administrative deed, and
then the exceptions defined to this rule, but Article 83 should define only those
cases when accepting a challenging claim suspends its performance. Of course,
the foregoing does not mean that the performance of an administrative deed
should not be suspended in cases not listed in Article 83 of the CAP, it's simply
in that case the suspension can already be done by the court as a means of
securing the claim, if there are relevant grounds.

Keeping up with the policy of defining exceptions in Article 83 of the CAP
will deviate from the path of giving a systemic solution to the problem and will
lead to only ad hoc solutions. For example, why the administrative deed on
termination of the subsoil use right is on the list of exceptions, while the
administrative deed on termination of any conditional water use permit that
causes irreversible damage to water resources is not on that list. Or why the
administrative deeds adopted by the Compulsory Enforcement Service are on
that list, and, for example, the administrative deeds of the Urban Development,
Technical, and Fire Safety Inspection Authority are not among the exceptions.

The next problematic issue related to Article 83 of the CAP is the

! The Code of Administrative Procedure of Germany, Article 80,
https://www.gesetze-im-internet.de/englisch_vwgo/englisch_vwgo.pdf

2 The Code of Administrative Procedure of Georgia, Article 29,
https://matsne.gov.ge/en/ document/download/16492/48/en/pdf

* The Code of Administrative Procedure of Czechia, § 73,
https://unece.org/fileadmin/DAM/env/pp/compliance/C2016-143 Czech/
Annex5_CodeAdministrativeJustice.pdf

The Code of Procedure of the Administrative Court of Estonia, § 249,

https://www.riigiteataja.ee/en/eli/527012014001/consolide

> The European experience in this field is more thoroughly analyzed in the justifications for
the adoption of the Law HO-384-N “On Supplementations and Amendments to the Code of
Administrative Procedure of the Republic of Armenia”.
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following: what is suspended when the court accepts the challenging claim into
proceedings? It is noteworthy that according to Article 83, not the
administrative deed is suspended, but its performance. This allows us to
conclude that the goal of the legislator was originally to provide for the
suspension of only those administrative deeds that imply performance, for
example, administrative deeds on imposing administrative liability in the form
of a fine, administrative deeds on public legal monetary claims, etc..
Meanwhile, there are administrative deeds that do not even imply performance,
for example, the state registration of ownership rights to real estate. Does
accepting a claim to invalidate the state registration of ownership rights to real
estate suspends the performance of the state registration or, in general, what
does "suspension of the state registration" mean, what legal consequences does
it cause for the owner, etc.? Of course, the development of judicial practice has
ignored this issue, and all administrative deeds, regardless of whether they
imply performance or not, have been considered within the scope of Article 83
of the CAP. The foregoing is clearly proved by points 4 and 4.1 of Part 1 of
Atrticle 83 of the CAP, which set exceptions to the suspension of administrative
deeds on imposing an administrative penalty in the form of suspending or
depriving the right to drive vehicles and of administrative deeds on termination
or suspension of the right to subsoil use. If the administrative deed has
terminated any permit, then such legal relationship has already ceased, and even
if we consider such administrative deed to be enforceable, then it has already
been performed and the fact of the termination of the permit exists. Does later
submission of a challenging claim by the addressee of the permit restore the
operation of the permit? We think it does not. In such conditions, the means of
temporary protection of the rights of the addressee of the permit should not be
considering the performance of the administrative deed as suspended by
accepting the challenging claim into proceedings but applying the means of
securing the claim at the request of the addressee of the permit, for example,
"temporary satisfaction of the plaintiff's claim", if there are sufficient grounds
for measures to secure the claim.

Taking the above into account, in our opinion, Article 83 of the CAP
should be put down in the context of its original purpose, which, we believe, the
legislator wanted to put in the norm, that is, to provide the consequence of
suspension by force of law only for those administrative deeds that imply
performance in the form of confiscation of funds from the addressee of the
administrative deed in favor of the state or municipal budget (first of all, these
are the administrative deeds regarding administrative liability in the form of a
fine and public legal monetary claims). This solution, we believe, will also
ensure a reasonable balance between public and private interests. For example,
even if a person goes to court only to delay the payment of a public legal
monetary claim, then this itself will not be very problematic in terms of public
interest, because if the claim is really groundless, the money will sooner or later
be confiscated (moreover, the administrative court has also the opportunity,
upon the petition of the administrative body, to place a lien on the plaintiff's
property in the amount of the public monetary claim until the end of the case
examination). The situation is different when the performance of the
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administrative deed does not imply confiscation of money, but elimination of
violations of legislation by the addressee in any field. For example, if the Urban
Development, Technical, and Fire Safety Inspection Authority, by its
administrative deed, obliged an entity to eliminate the violations of fire safety
requirements, then the mechanical suspension of the performance of such an
administrative deed, which can be done by filing an apparently groundless
claim, violates the balance of public and private interests to the detriment of
public interest. Surely, in this case, the plaintiff should not be deprived of the
legal opportunity to achieve the suspension of the performance of the
administrative deed, but this should happen by the court taking a measure to
secure the claim, if there are relevant grounds. Of course, the mentioned
opportunity can work only upon the improvement of the institute of securing a
claim in administrative proceedings which will be referred to below.

As already mentioned, Chapter 15 of the CAP dedicated to the institute of
securing a claim with its three articles is not in line with the current trends in the
development of procedural legislation and needs a thorough revision. In
particular, part 1 of Article 91 of the CAP defines only the possibility of the
performance of a judicial act becoming impossible or difficult as a basis for
applying a means of securing a claim. Meanwhile, there are practically many
cases where failure to take measures to secure a claim will not make it
impossible or difficult to perform a future judicial act, but if such measures are
not taken, significant damage will be caused to the plaintiff or the protection of
the latter’s rights will be nullified.

For example, in the case of obliging claims, currently the remedy of
"temporary satisfaction of the plaintiff's claim" can never be applied, even if the
claim is apparently justified because even if the examination of the case lasts for
several years, the plaintiff will eventually get the administrative deed they seek
for, that is, there is no evidence of impossibility or difficulty in performing the
judicial act. It is another matter that the absence of the administrative deed
sought by the plaintiff during the examination of the case may cause irreparable
damage to the plaintiff, and make the judicial protection of rights pointless. For
this reason, we consider it important to include, in Article 91 of the CAP, the
instances where failure to implement security measures may result in significant
harm to the plaintiff or make it impossible to protect their rights, as a basis for
the application of such measures.

The next issue is the limited measures of securing a claim defined by
Article 91 of the CAP. In order to increase the efficiency of the institute of
securing a claim, we consider it necessary to supplement that list with such
measures of securing a claim, as prohibiting not only the participant in the trial,
but also other administrative bodies or other persons from performing certain
actions related to the subject of the dispute and obliging the participant in the
trial, other administrative bodies or other persons to perform certain actions
related to the subject of the dispute. Moreover, taking into account this
recommendation, it is also necessary to make amendments to Article 19 of the
CAP, so that the persons and bodies against whom the specified means of
securing a claim have been applied, have the opportunity to acquire the status of
a participant in the trial, which will enable the latter to use the procedural
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opportunities related to the securing of the claim (for example, submission of
petitions for counter-security, replacement, modification and cancellation of the
security of claim)’.

In the context of the amendments we proposed for Article 83 of the CAP,
it is also essential to consider the inclusion of a provision in Chapter 15 of the
CAP that envisages the suspension of the disputed administrative deed, either
wholly or partially, as a means of securing the claim.

The next important issue is to determine the criteria for applying means of
securing a claim under the CAP, which is completely absent in Chapter 15 of
the CAP. We recommend to define the following as such criteria:

- the means of securing the claim shall be proportional to the submitted
claim and the goal pursued by securing the claim;

- the means of securing the claim shall ensure a reasonable balance
between the plaintiff, the other participants in the trial, and the public interests;

- when taking measures to secure the claim, the court shall also take into
account the “prima facie” justification of the claim;

- the means of securing the claim shall not create obstacles or lead to the
impossibility of any person's activity or of the exercise of the powers of the
administrative body or lead to the latter's violation of the requirements
established by the legislation.

Among the criteria mentioned above, the criterion of “prima facie”
justification of the claim deserves special consideration. There prevails an
erroneous stereotype in the RA legal practice, that if the court expresses an
attitude regarding the justification of the claim in the context of this or that
interim decision before the publication of the final judicial act, then this is an
evidence of the court's bias and should have legal consequences of at least
challenge or recusal petition presented to the judge. Meanwhile, when taking
measures to secure a claim, the legislative confirmation of the criterion of “prima
facie” justification of the claim is very important to have an effective institute of
securing the claim and to prevent cases of abuse of procedural rights. In order not
to give rise to speculations in any case, we propose to specially emphasize that
taking measures to secure the claim by the court, taking into account the “prima
facie” justification of the claim, cannot itself be considered as evidence of the bias
of the administrative court, a basis for challenge or recusal, an appeal or review of
a judicial act, as well as a basis for disciplinary action against a judge.

Therefore, the suggested solutions concerning the institute of securing a
claim and suspension of administrative deeds in the event of a challenging claim
align with the current trends in the evolution of procedural legislation.
Implementing these solutions can significantly aid the reform of the institute of
securing a claim in the administrative procedure by ensuring a reasonable
balance between public and private interests in this domain and preventing
instances of procedural rights abuse by parties involved in the proceedings.

® This issue is currently also present in civil procedure. Article 129 of the Code of Civil
Procedure also provides for the possibility of applying the discussed means of securing the claim,
but the persons, against whom these measures are applied, do not have the opportunity to become
a person participating in the case in any status and to make use of the procedural tools related to
securing the claim.
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CAS BAJAJISIH — IIpoénemsl cosepuieHcme08anus uHcCmumyma ooecne-
YeHUus UCKA 6 AOMUHUCHMPAMUBHOM CyOonpou3eoocmee. - B HacTosiee BpeMs UH-
CTUTYT OOecIieueHHs] UCKa SIBISETCS OJHUM M3 WHCTHTYTOB aJMHHUCTPAaTHBHO-IIPO-
[iecCyaIbHOT'O 1paBa, Hy>KAAIoMXCs B ycoBepiueHcTBoBaHuM. [1aBa 15-as (Obecneue-
HHE 1CKa) AJMUHHCTpPaTUBHO-IIpolieccyansHoro koaekca PA (nanee AIIK), Beinensier-
Csl HEINOJIHOLICHHOCTBIO PEryJISiMi, KOTOPble HE COOTBETCTBYIOT COBPEMEHHBIM TECH-
JEHIMSAM Pa3BUTHS NPOLECCYaJbHOTO 3aKOHOJATENbCTBA. |'apMOHWYHBIE PETYIISLUH
cratb 83 m TnaBel 15 AITK moryr cmocoOcTBOBaTh peOPMUPOBAHUIO WHCTHUTYTA
obecrieyeHHns HCKa B aJIMHHHACTPATHBHO-TIpOIlecCyabHOM MpaBe. B menmom, Ctaths 83
AIIK siBrisieTcst OHOM M3 caMbIX 00Cy)KIaeMbIx cTaTet Kogekca ¢ MOMEHTa ero BCTYII-
JIeHUs B cHiTy. Bompoc B TOM, 4TO C TIOMOIIBIO JAHHOK CTaThH ObLT BHEIPEH HOBBIH, O
CyTH, MHCTUTYT IPOLECCYAIbHOTO 3aKOHOJATENECTBA — NMPHUOCTAHOBJIICHHUE NEHCTBHSA
aJIMUHUCTPATUBHOI'O aKTa B CHIIy 3aKOHA, a HE CY/IOM, YTO NPUBOJMUT K BO3PACTaHHUIO
pHCKa 37I0ynoTpedIeHNs] IPaBOM CO CTOPOHBI MCTLHOB. MTak, BOIPOCH!, CBSA3aHHBIE CO
cratbeil 83 u rasoii 15 AIIK, TpeOyIoT rapMOHMYHBIX U CUCTEMaTH3UPOBAHHBIX peTy-
JMPOBAHUH JUIsl PElICHUH NPOOJEeM, CBI3aHHBIX C 00eCIeYeHHEM HMCKa B aMUHHCTpa-

59



TUBHOM CYAOIPOM3BOJCTBE. B 3TOM KOHTEKCTE MpEIaraeTcsi OTKa3aThCs OT OOMIEro
NpaBWiIa O NMPUOCTAHOBJICHUS WCIIOJNHCHHUS aJMHHUCTPATHBHOTO aKTa, MPEIIOJararo-
IIET0 YCTaHOBJICHHUE OTACIBHBIX MCKIFOYCHUI U3 3TOr0 mpaBmia. Bmecto 3Toro, B cTa-
The 83 AIIK HEoOXomMMO OTPENeNUTh T€ CIIy4aH, KOTJa MPUHATHE UCKa 00 ocrapuBa-
HHUY aJIMUHUCTPATHBHOTO aKTa MPUOCTAHABIUBACT €ro HCHoaHeHue. [Ipu 3ToM, TaHHBIN
MOJXOM, KOHEYHO, He OyIeT UCKIIoYaTh MPHOCTAHOBJICHHE MCIIOJHEHHUS OCIIapUBACMO-
IO aKTa ¥ B IPYTUX CIy4asx, OJJHAKO JJIsl TOTO YKe MOTpeOyeTcs ompeieseHre cyua oo
o0ecrieueHnd UCKa, MPU HATMYUH COOTBETCTBYIOIIMX OCHOBaHHH.

KnroueBble cioBa: uncmumym obecneuenust uckd, aOMUHUCTIPAMUBHOE CYOONPOU3BO0-

CcmMeo, AOMUHUCTPAMUBHO-NPOYECCYATbHDII KOOEKC, NPUOCTNAHO8IeHUe OelCmEUs AOMUHUCIPA-
MusHo20 akma, obecnevenue Uckd, AOMUHUCIMPAMUBHDLIL aKm, UCK 00 OCnapueaHuu
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MANIFESTATION OF DIRECT APPLICATION OF CONSTITU-
TIONAL NORMS IN THE FIELD OF LAW ENFORCEMENT

SOSE BARSEGHYAN

The article discusses the competence of courts to apply constitutional norms and
interpret the law enforcement practice of the Constitutional Court. The article reflects
the absence of such guarantees, under which the application of constitutional norms is
not effectively implemented. In particular, the subject of discussion was the right of a
person to seek judicial proceedings to protect his/her constitutional rights, the compe-
tence of courts to apply the Constitution, the relationship between the principle of the
supremacy of the Constitution and the concept of the implementation of the Constitu-
tion as an exception by the Constitutional Court, the obligation of ordinary courts to
appeal to the Constitutional Court and at the same time justify the unconstitutionality of
a legislative norm. We have come to the conclusion that there are insufficient guaran-
tees for the interpretation and application of the Constitution in practice, as well as to
oblige courts to appeal to the Constitutional Court in order to make the unconstitutional-
ity of the norm the subject of constitutional justice, since the existing legal institutions
contradict each other and create difficulties in practice. The effective application of
constitutional norms, the introduction of flexible and applicable mechanisms of consti-
tutional justice are proposed.

Key words: constitutional norm, direct application, interpretation of Constitution, su-
premacy of Constitution, application of Constitution, applying to the Constitutional court, consti-
tutional justice

During the exercise of rights and duties by legal subjects, it is the task and
purpose of law enforcement to provide proper state-legal support and guarantee
by a competent or responsible official through exercising its corresponding au-
thority. For example, in the form of issuance of relevant permission or a certifi-
cate, implementation of state registration, satisfaction of a claim, etc'.

The above-mentioned also applies to the implementation of constitutional
rights and responsibilities by law enforcement agencies in the framework of the
application of constitutional legal norms. It should be noted that the direct ap-
plication of the constitutional norm is often presented more as an opportunity
for judicial protection of individual rights. In particular, the most characteristic
feature of the direct application of constitutional norms is that a person can use
judicial protection for the rights reserved to him directly, based on the constitu-
tional regulation, and the court cannot reject that demand, justifying that there is
no legislative or sub-legislative legal act specifying the given norm”. However,
it should be noted that such an approach is a rather narrow definition of the

! See Hepcecsinu B. C. O61mas Teopus pasa U roCyAapcTBa. YueGHHK Ui IOPUIHIECKHX
BY30B U (pakynbreToB. — M.: M3narenbckas rpynna HOPMA—HWNH®PA-M, 1999. — 485c., avail-
able at http://kursach.com/biblio/0010019/507.htm (02.02.2020)

See Benrepos A. b. Teopus rocynapcrsa u mpasa. YuebHUK, 3-e u3a. — M.: IOpucmpy-
nmennus, 2000. — 528 c.: available at http://www.bibliotekar.ru/teoria-gosudarstva-i-prava-
4/22 .htm (24.04.2020)

61



direct application of the constitutional norm since the application refers to all
bodies of public power and not only to the court. At the same time, such word-
ing ensures only the protection of violated rights and does not provide the pres-
ervation of constitutional rights and the prevention of their violation. Simulta-
neously, the text of the Constitution, including Article 3 of the Constitution,
itself testifies that the addressee of the observance of the constitutional provi-
sion is, first of all, the public authority. However, taking into account the objec-
tive and volume limitations of the scientific article, in this work, we will try to
address some features of the direct application of constitutional norms by the
courts in the light of the Constitution (2015 edition).

When directly applying the constitutional norm, different situations may
arise: a) when the constitutional norm does not require any specification and is
sufficient by itself for the regulation of the legal relationship,; b) when the con-
stitutional norm regulating the relationship is not specified by any legislative
norm, despite the fact that it is necessary, c) when there is a specific legal norm
regulating the given relationship.

In the first case, it should be observed whether a constitutional norm is a
directly regulating norm of the relationship, when it does not require specifica-
tions. For example, the same person may be elected as President of the Republic
of Armenia only once. Since the Constitution (2015 edition) enshrines only the
basic rights and freedoms of a person and a citizen as directly applicable rights,
it has become controversial whether this deprives a constitutional norm that
does not need additional privatization of its ability to be directly applied. How-
ever, we believe that for such cases, the constitutional norm should have been
capable of not relying on other legislative regulations.

The issues may arise in the second case when additional regulations are
required for the implementation of the constitutional norm. However, such regu-
lations are not stipulated in the legislative acts.

Finally, in the third case, a problematic situation might be when we are
dealing with such a legal norm, the application of which raises the question of
unconstitutionality.

In cases where the constitutional regulation needs legislative specification
but there are no corresponding legal regulations, then proper legal mechanisms
should come to the rescue to ensure the application of the constitutional norm.
Such a legal mechanism should be, for example, a legal analogy. We believe
that this approach should be demonstrated when applying the Constitution
(2015 edition). Chapter 3 of the Constitution has a certain peculiarity, consider-
ing that the latter were stipulated as the goals of the state's policy and are char-
acterized by gradual implementation. Despite the mentioned, we are certain that
Chapter 3, together with other legal norms, should be able to regulate and pre-
determine the meaning and essence of these legal norms.

Let's now discuss the direct application of constitutional norms by the courts
as a law enforcement body. When directly applying the constitutional norm, it
seems, at first glance, that the court should have the authority in case of conflict
of norms, based on the principle of the hierarchy of norms (the highest legal force
of the Constitution), to apply the constitutional norm itself. Particularly, according
to Article 40(1)(1) of the Law "On Normative Legal Acts" adopted on March 21,
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2018, in case of conflicts between the norms of normative legal acts, the norm of
the normative legal act with higher legal force is applied.

After the constitutional amendments of 2015, the Constitutional Court, in
its CCD-1683 decision of April 11, 2023, states: The constitutional provisions
concerning the basic rights and freedoms of man and citizen achieve their regu-
latory goals through legislation and its application, but in the given process of
legal regulation it is necessary to prevent threats to basic rights in the face of
exceptions to constitutional provisions, deviations from them, legislative con-
flicts with them and violations of the constitutional provisions. One of the im-
portant guarantees to prevent those dangers is the supreme legal force of the
Constitution; due to this also, the fundamental legal significance of the provi-
sions of the Constitution, as well as norms stipulated in Article 3 (3) of the
Constitution, as a basis of the constitutional order defining that "Public
power is limited to the basic rights and freedoms of a person and a citizen as a
directly applicable right". Simultancously, there is another legal institution: the
implementation of constitutional justice exclusively by a special constitutional
body. Therefore, when discussing the issue of the application of constitutional
norms by the courts, the question of the relationship between the direct applica-
tion of constitutional norms, as norms with the highest legal force, and the re-
quirements to implement constitutional justice exclusively by a special constitu-
tional body inevitably arises. In particular, the correlation between these two
different institutions leads to the fact that addressing the hierarchy of constitu-
tional and legislative norms to resolve the issue of the inconsistency of the leg-
islative norm is outside the scope of the courts' powers as exclusively the juris-
diction of the Constitutional Court. But, at the same time, the court is obliged
not to apply the legislative norm with lower legal force but is obliged to apply
the higher legal rule, in this particular case, the constitutional norm. By virtue of
the Constitution (Article 169 (4)), courts refer to the Constitutional Court re-
garding the constitutionality of a normative legal act to be applied in a specific
case before them, if they have reasonable doubts about its constitutionality and
find that the solution of the given case is possible only through the application
of that normative legal act. This is not exempt from being problematic: in prac-
tice, it is not possible, even through the application of another normative legal
act, not to apply the normative legal act regulating the relationship without justi-
fying why it should not be applied. In other words, the law-enforcement body
does not have the opportunity, according to Article 40(1)(1) of the Law "On
Normative Legal Acts", to apply the norm of a normative legal act with a higher
legal force, because it cannot justify it without the Constitutional Court, and at
the same time, the requirement to refer to Constitutional Court for the court, in
turn, causes confusion with its wording. In order not to apply a normative legal
norm, the law-enforcement body must first address the question of whether the
given legal norm is really not subject to application, and whether it has the au-
thority not to apply it. At the same time, when applying the constitutional norm,
the court (including any law-enforcing body) must justify why it does not apply
the legal norm, what legal problem has arisen, that it solves the case, based only
on the regulation of the Constitution or any other legal norm. The analysis and
discussion of these issues in the reasoning part of the court's decision will also
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lead to the conclusion of the issue that this legal norm does not correspond to
the constitutional norm. And as it was already mentioned, the answer to that
question can be given only in the scope of jurisdiction of the Constitutional
Court, discussing the possible unconstitutionality of the legislative norm. More-
over, the wording "reasonable doubt" means that not every doubt should be the
subject of the Constitutional Court's examination, but those that will be consid-
ered such by the Constitutional Court. For example, the Constitutional Court
stated in the procedural decision No. CCPD-10 of January 14, 2022, by reject-
ing the examination of the case: It directly follows from the content of the pro-
vision of the Constitution that the jurisdiction of the courts to apply to the Con-
stitutional Court exists only if the following two conditions are present at the
same time when the courts: 1. have reasonable doubts about the constitutional-
ity of the normative legal act to be applied in the specific case before them; and
2. find that the solution of the given case is possible only through the applica-
tion of that normative legal act. Under the conditions of such regulations,
there is a situation where the courts have to justify the existence of their duty.
Which is not an effective legal framework for the principle of the rule of law,
the requirement that the law-enforcement body should be limited by human
rights, and the realization of a person's right to a fair trial.

Constitutional Court, in its SDAO-212 decision of October 26, 2021,
stated: “According to Article 169 (4) of the Constitution, the "reasonable suspi-
cion" can be substantiated by the court if, among other conditions submitted to
the application, the court has submitted sufficient justifications that the uncer-
tainty of the norms submitted to the Constitutional Court for verification is im-
possible to overcome by the court exercising its powers and by providing an
exhaustive judicial interpretation ensuring sufficient clarity of the legal norm. In
other words, the court applying to the Constitutional Court is obliged to justify
how it tried to interpret the disputed legal norms in order to dispel doubts about
the clarity of the contested legal norms, and what their final legal content is,
using the entire methodological toolkit for the contested norms' interpretation,
justifying the inconsistency of that content with the Constitution”. In such prac-
tice, although the Constitution (2015 edition) defines the duty of the court to
apply to the Constitutional Court, the former legal structure of applying to the
Constitutional Court was preserved, as far as the new regulation does not create
prerequisites for the effective fulfillment of the mentioned duty. The issue also
has links with the principle of legal certainty and the requirement to define
clearly powers for law enforcement agencies.

It seems that in the conditions of our current legal regulation (Article 169
(4) of the Constitution), the court has no choice but to appeal to the Constitu-
tional Court’. In the meantime, it remains unclear the wording for the court to

3 In a similar way, the decision of the Plenum of the Supreme Court of the Russian Federa-
tion "On some issues of the application of the Constitution of the Russian Federation in the ad-
ministration of justice by the courts" states: “According to the Article 15 (1) of the Constitution of
the Russian Federation, the Constitution has the highest legal force, direct effect and is applied
throughout the territory of the Russian Federation. (...) In cases where a provision of the Consti-
tution contains a reference, the courts must apply the law governing that relationship when con-
sidering the case. In case of uncertainty regarding the compliance of the law to be applied in a
specific case with the Constitution, the court applies to the Constitutional Court with an applica-
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justify that the solution of the given case is possible only through the applica-
tion of that certain normative legal act. In fact, acting on the presumption of
compliance of legal norms with the Constitution for law-enforcement bodies,
there is no actual legal duty imposed on the latter, based on the supremacy of
the Constitution, and from the need to protect human rights, to effectively initi-
ate the resolution of the issue of the constitutionality of the norm, even though
the Constitutional Court. Moreover, in the case of such legal regulation, it be-
comes easier for the court to be guided by the regulation of the legislative norm,
without delving into the disclosure of the essence of the constitutional norm.
Although in the light of the Constitution (as amended in 2015), it is not the dis-
cretionary authority of the court, but the duty to apply to the Constitutional
Court for the clarification of the constitutionality of the act, which, we believe,
is completely justified and is a guarantee of ensuring the application of constitu-
tional norms. However, when the direct application of the constitutional norm
is realized by the court through the Constitutional Court, in our opinion,
there is a lack of effective mechanisms. Thus, there is no practical legal
mechanism to oblige the court, during the discussion of legal relations subject
to the regulation of constitutional norms, to address, first, the question of
constitutionality and the need to apply to the Constitutional court.

Moreover, the Constitutional Court clearly stated in its decision’ CCD-
1459 of May 7, 2019: “General jurisdiction and specialized (non-constitutional)
courts are constrained not only by the Constitution but also by law, otherwise
they can act either as legislators or as bodies of constitutional justice. (...) In
addition, unlike the Constitutional Court, which is constrained only to the Con-
stitution when administering justice (Article 167 (2) of the Constitution), all
other courts are bound by both the Constitution and laws (Article 164 (1) of the
Constitution). Therefore, the law cannot be abolished, invalidated, revised by
those courts, but can only be applied. (...) Changing the statutory powers of any
court in legal practice in order to expand them, regardless of the reason, is in-
admissible, and to reduce them means their non-implementation or improper
implementation, which, depending on the circumstances, can be tantamount to
denying justice”.

With the same decision, the Constitutional Court, referring to its other
CCPD-7 decision’, on rejecting the examination of the case on determining the
question of compliance with the Constitution, on January 25, 2019, stated: ”As
a means of ensuring the supremacy of the Constitution, the final and binding
interpretation and application of the Constitution is the exclusive compe-
tence of the Constitutional Court, and all bodies of public power can interpret
and apply the Constitution within the framework of their powers established
by the Constitution and laws, especially if, in accordance with Article 3 of the
Constitution, it is about directly applying law, that is, the basic rights and free-

tion regarding the question of the compliance of the law with the Constitution”. - see IInenym
BepxoBHOTO cyna Poccniickoit @enepanyn: [Toctanosnenne ot 31 oxrsidps 1995 . N 8 "O
HEKOTOPBIX Bolpocax npuMeHeHus cynamu Koncturynuu Poccuiickoii @enepanuu npu
OCYIIECTBICHUH PaBOCY IS
* See Constitutional Court CCD-1459 decision of May 7, 2019.
However, in our opinion, this decision again does not clearly reveal the essence of the
possibility of applying the constitutional norm by the courts.
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doms of human and citizen, to which all public power is limited”.

At the same time, the Constitutional Court stated that verification of con-
stitutionality is the responsibility of all courts. The Constitutional Court espe-
cially emphasized that: “(...) all courts, and not only the Court of Cassation,
must incidentally verify the constitutionality of the normative legal act to be
applied and are obliged to apply to the Constitutional Court in the presence of
the mentioned prerequisites. (...) In the case of the interpreting the requirements
of the law, documenting their uncertainty is nothing more than recording the
problem of constitutionality. Making the existence of that problem a basis for
"liberation" from the fulfilling the requirement established by law and expand-
ing or limiting one's powers means a unique solution to the problem of constitu-
tionality by a non-Constitutional Court, which is impermissible”.

In conclusion, whether the court can interpret the law in line with the
meaning and essence of the constitutional provision in case of an ambiguous
regulation of the law. If not, how or in what cases does the court generally
interpret and apply the Constitution? If we take into account the above inter-
pretation of the Constitutional Court in its decision, in case of an ambiguous
regulation of the law, it is not the Constitution that is interpreted and applied
by the court, but the court is obliged to document the existence of a constitu-
tional problem and apply to the Constitutional Court".

Thus, we can state the following problems.

a. At first, it reaffirmed the duty to apply to the Constitutional Court.
However, the constitutional regulation (Article 169(4) of the Constitution) has
remained such that applying to the Constitutional Court is possible only through
the court justifying its suspicion and excluding the application of another legal
act for issuing its judicial act. In other words, applying to the Constitutional
Court becomes the last necessary measure. However, if the court is deprived of
the actual (but not theoretical) opportunity to personally interpret and apply the
Constitution, then applying to the Constitutional Court should be considered
very necessary and not considered a "last resort".

b. Although the legal practice has established both the necessity and the
competence (with certain limitations) of interpreting the Constitution by courts,
but if there are no effective mechanisms for its implementation, then the theo-
retical position is not actually realized. What should it mean, on the one hand,
to interpret and apply the Constitution by courts, and on the other hand, to be
bound by the laws, and in the case of proving their uncertainty during the
interpretation of the requirements of the law, to apply to the Constitutional
Court in a mandatory manner, and on the other hand, to apply to the Consti-
tutional Court only in case of reasonable doubt and if it is not possible to ap-
ply another law (legal norm), excluding the application of one law (legal

6 Ukraine has adopted a different approach in this matter, ensuring the right of a person to
have his case examined within a reasonable time. In particular, if the court finds that the current
law does not comply with the Constitution, it applies the constitutional norm as a directly appli-
cable norm, and after making its decision, it refers to the Supreme Court to resolve the question of
the constitutionality of the contested legal norm in the Constitutional Court-see Judge Tetiana
Brezina The principle of direct effect of the norms of the constitution and the specifics of its
application by the court, National law journal: Theory and practice- 2008, p. 28: available at’
http://www.jurnaluljuridic.in.ua/archive/2018/1/part 2/8.pdf
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norm). These requirements exclude one another, even more so if we also take
into account the fact that the court must justify and give reasons for its actions
in each case.

Thus, the regulations and their practical interpretation of the right to apply
to the Constitutional court, as well as the duty of applying constitutional norms
in general, need to be reviewed, clarified, and coordinated, which should be
aimed at ensuring the maximum provision of the direct application of constitu-
tional rights. We believe that the existence of the Constitutional Court as a body
implementing constitutional justice should not undermine the demand for con-
stitutional norms to have the highest legal force and be directly applied, but
there should be effective legal mechanisms to not make the existence of such a
demand meaningless. One of such guarantees is that the courts do not just act
based on the presumption of compliance of the law with the Constitution but
take measures as much as possible to reveal the meaning of the constitutional
norm. In particular, the obligation to interpret the legal norm in accordance
with the essence of the constitutional provision as much as possible should be
an expressly defined requirement. Secondly, such a guarantee can be the duty to
apply the legal norm in accordance with the general constitutional principles
and the fundamentals of the constitutional order, and also not to consider ap-
plying to the Constitutional Court as a last resort, that is, the court has the op-
portunity to apply to and take the position of the Constitutional Court regarding
the constitutional norm in any case. Finally, the reassessment of the role and
Jurisdiction of the Constitutional Court can also be such a guarantee. The pri-
mary task of the Constitutional Court should be not so much the compliance of
the wording and application of the law with the Constitution, but rather the
interpretation and development of the Constitution and the reveal and interpre-
tation of the essence of the constitutional norm.

UNUt FULrUBN38UL — Dwhdwhwnppulwi fnpdkph widpowlwa [hpun-
vwl gpubnpnudp ppuguwippun oppmnnid — Zonpwst winpununind £ nu-
wnuwpwbibph §nnlhg vwhdwbungpujut inpdbiph Jhpundwi b Uwhdwbwn-
pujuwt nuunwpuih hpujuihpur ypulnhumd npjuws dbjiwputnie-
miuttpht: Uohwwnwtpp phinwupynud E vwhdwbwnpuljut tnpdtph Yhpwun-
dwt wppynitwybn hpujuwtwugdwt withpudbown tpushihputnh puguljuwnipe-
niip: Twubwdnpuybu phtwpljiwt wewpu ki qupdl)] wbdh hp wwhdw-
tunpuljub hpwyniipubph hwdwp punulut yuownywinipniihg ogunnybkiny
hpwyniupp, puunwpwibph Ynnuhg Uwhdwbwnpmipjut jhpundwt hpudu-
unipynilp, Uwhdwbwnpmppul npubu pupdpugniyi nid mukgnn hpujulwb
wljnn (hubnt b vwhdwbwnpuljwh wppupununnipjut htunhnninibph hw-
pupkpulgnipniip, Uwhdwtunpuljut yunwpwt ghdbne b opktunpuljut
unpuh hwjuuwhwdwbunpuljwiunipniip hhdbuynphnt wupnwljuinipn-
up: Gqpwhwgh) E, np puguljuynid Bu pujupup tpuppuhpubpp Uwhdwbwn-
poipiniup Ukjbwpwibint b Yhpwnting, htywhu twb puunwpubbbph Ynnlhg
unpuh  hwjuwuwhdwbugpujuinipmniip  vwhdwbugpujut - wppupunw-
nnipjul wnwupluw nupdiubnt hwdwp yuydwtwynpdws wyt ppnnnipjudp, np
dvhwdwdwiwl gnympinit niukt vh pwith hptunhwnnmuntkp, npnup pkb vhgnigh
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ny mbhuwwinpkl, vwuyt gnpshwuinid hwjuwund Bu dhdjwug, b nddw-
poipnibuttp i wnwewinid wyny hpwjwinpubipnh thwunwgh hpugdwt hw-
dwp: Znpjusnid wnweownpjus kqpuhwignidubptt nignué . vwhdwbiw-
nnuljut tinputptt wpynibwdbn b widhowljunpku Yhpwunknt, opktunpujui
unpdbph hwjwuwhdwbunpuljuiniput pttwupfdwit mynus vwhdwbwng-
pujuwt wppupuguunipyub ot b Yhpwnekih dbjuwithquubph ubpppdwt
puttwpynudubphte

Pwtunh punbp - vwhdwbwnppulmb Gnpdkp, widhowlmb [hpupnid, Uwhiu-
hwppnipyul JEjiwpwianid, Uwhdwlugpnipyui ghpuluynipeinil, vwhdwiunpulub
wppupuguanLpnLl

COCD BAPCEISIH - Ilposagnenue nenocpeocmeeHH020 NPUMEHEHUA KOH-
CIUMYYUOHHBIX HOPM 6 chepe npagooxpanumenvnoi deamenvHocmu. — B cratbe
00CyX/TaeTCsi KOMIIETCHIIMS CY/IOB MO MPUMCHEHUIO KOHCTHTYIIMOHHBIX HOPM U TOJKO-
BaHUs MPABONPHUMEHHUTEIBHOM npakTrku KoHCTHTYIMOHHOTO cyna. B craThe oTpakeHO
OTCYTCTBUE TAKHX TapaHTHi, B YCIOBHSAX KOTOPBIX MPUMEHEHHE KOHCTHUTYLHOHHBIX
HOPM 3P PEKTUBHO HE peau3yeTcs. B 4acTHOCTH, MpenMeToM 00CYKISHHS CTaIH Tpa-
BO JIMIIA JOOWBATHCS CyNEeOHOTO pa30MpaTenbcTBa JJIS 3aIUTHl €T0/e€ KOHCTHTYITMOH-
HBIX MPaB, KOMIIETEHIIHS CYJ0B MPUMEHATh KOHCTHTYIHIO, B3aUMOCBSI3b MEXK/IY HPUH-
UUIOM BepxoBeHCTBa KoOHCTHTYUHMM M KOHUenuuei ocymiectBieHus KoHCTUTylmuu B
MOpsiIKe UCKIOUeHUsT KOHCTHTYIMOHHBIM CyIOM, 005S3aHHOCTh OOBIYHBIX CYAOB 00-
pamathcsi B KOHCTUTYIIMOHHBIN CyZ ¥ OJTHOBPEMEHHO OOOCHOBBIBATh HEKOHCTHUTYIIH-
OHHOCThH TOU WJIM WHOW 3aKOHOJATECILHOW HOPMBI. MBI MPHIIUIA K BBIBOAY, YTO OTCYT-
CTBYIOT JIOCTaTOYHBIC TapaHTHUU IJIi TOJKOBAHUS W TpuUMeHEeHUs KOHCTUTYyLUHM Ha
MPaKTUKE, a TAaKXKe UL TOro, 4ToOBl 0053aTh CyAbl oOpamathcs B KOHCTHTYIIMOHHBIH
CyJl, C TeM YTOOBI CIIeJIaATh HEKOHCTUTYLIUOHHOCTh HOPMBI MPEIMETOM KOHCTHTYIIHOH-
HOTO MPaBOCY/Hs, MOCKOJBbKY CYIIECTBYIOIINE MPABOBbIE MHCTUTYTHI MPOTHBOpEYAT
JpYT APYTY ¥ CO3/IaI0T TPYAHOCTH Ha mpaktuke. [Ipemioxkeno 3 dexkTuBHOE MPUMEHE-
HHE KOHCTUTYILMOHHBIX HOPM, BHEJPEHHE T'MOKHMX U MPUMEHHUMBIX MEXaHH3MOB KOH-
CTUTYLIMOHHOTO TIPaBOCYANSI.

KuroueBbie cioBa: KOHCMUmMYYUOHHAA HOpMdA, npsimoe npumerneHue, mojlKoedHue Kown-
cmumyyuu, 6€pxo6eHcmeo Koz—tcmumyuuu, KOHCmMUm)yYyuoHHoe npaeocyc)ue
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https://doi.org/10.46991/BYSU:C/2023.14.2.069

THE FACTORS DETERMINING THE FEATURES
OF THE ADMINISTRATIVE PROCEEDINGS

TATEVIK NAHAPETYAN

In the article, the author focuses on the factors determining the features of the ad-
ministrative proceedings. The author concluded that without the development and defini-
tion of state management procedures, without the formation of a modern legal institution
of administrative proceedings, it is not possible to have effective management, including
limiting the number of illegal acts adopted by entities holding public authority in the field
of management, as well as guarantee the effective implementation and protection of hu-
man and citizen rights. The author emphasizes that the separation of certain features for
the purpose of classification of administrative proceedings and their coordination is pri-
marily intended to facilitate the analysis of a separate type of administrative proceedings
and the extraction of its substantive characteristics, thus also evaluating the justification of
the initiative of the Legislator to define administrative proceedings as a separate type in
some areas of relationship regulation.

Keywords: Administrative proceedings, human rights, state authority, public relations,
right to be heard, administrative act, administrative bodies

Depending on the extent to how human and citizen rights and freedoms are
preserved, whether these rights are protected, and most importantly, how they
are realized by the state authority, predetermine the course and development of
society and the state.

Thus, Article 3 of the Constitution of the Republic of Armenia stipulates that
the human being shall be the highest value in the Republic of Armenia, the inal-
ienable dignity of the human being shall constitute the integral basis of their rights
and freedoms, so the respect for and protection of the basic rights and freedoms of
the human being and the citizen shall be the duty of the public power.

Thereby, human beings is are of the highest value, and the respect and pro-
tection of the basic rights and freedoms of a human and a citizen are the respon-
sibilities of the public authorities.

These cornerstone provisions established by the Constitution are the most
important basis of the legal system of Armenia in general and are particularly
fundamental for the administrative proceedings itself. The mere recognition of
the rights and freedoms by the State is not enough. It is also necessary to create
conditions for the realization of these constitutional values, to define the content
and order of realization of the powers of the executive power and officials, un-
derstandable for all participants of public relations.

It is also no coincidence that the right to proper administration has been
enshrined in the Constitution, which includes everyone's right to an impartial,
fair, and reasonable examination of the cases related to him by the administra-
tive authorities, to get acquainted with all the documents related to him during
the administrative proceedings, until the adoption of the individual administra-
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tive act which can intervene the right and the right to be heard.

Article 40 of the Constitution of the Republic of Armenia stipulates, that
everyone shall have the right to impartial and fair examination by administrative
bodies of a case concerning him or her, within a reasonable time period: in the
course of administrative proceedings, everyone shall have the right to get famil-
iar with all documents concerning him or her, except for the secrets guarded by
law, State and local self-government bodies and officials shall be obliged to
hear the person prior to the adoption of an interfering individual act thereon,
except for the cases prescribed by law.

Administrative proceedings, as a type of administrative procedural activ-
ity, are inseparably connected with state administration and public power-
bearing bodies. It is a part of managerial activities.

Social management and one of its types, state management, are one of the
most important conditions of society's life activity and derive from the social
nature of society itself. The joint activity of people presupposes its organization,
which in turn represents, first of all, bringing people together for a common
activity and secondly, a certain defined procedure of their activity. Thus, we can
state that the essence of state administration is its organizational activity, the
nature of which comes down to the following: form one or another body of pub-
lic authority, develop an action plan, provide the necessary resources for its
implementation, distribute common problems among the participants of the
relationship and unite their actions and efforts, regulate daily activities (estab-
lishing rules of conduct), monitor compliance with set goals and activities
(monitoring and control), to apply means of persuasion and coercion to the par-
ticipants of managerial relations. '

The proper provision and effective protection of human and citizen rights
and freedoms is one of the most important tasks of the legal state. In those areas
where the legal status of a person or the organization created by him is "vulner-
able", a more detailed legislative regulation is required. Such a sphere, of course,
can also be considered the sphere of activity of public authority, where the body
holding public authority, in the form of an official, has dominant powers. In deal-
ing with authorities, a person may be in a "vulnerable" legal situation, so it is the
establishment of appropriate structures by law for the realization and proper pro-
tection of his rights and legitimate interests that can protect him from any kind of
arbitrariness. Thus, the development of effective structures regulating administra-
tive, legal relations and, in particular, administrative proceedings is an important
tool for the development of democracy and the formation of civil society and one
of the fundamental problems faced by any legal state.

Moreover, the presence or absence of an administrative procedure in this
or that area cannot be evaluated as a mere technical issue because the presence
of an effective procedure in a specific area has a decisive effect on achieving the
expected result.”

! Administrative procedures: monograph / ed. L.L. Popov, S.M. Zubarev. — M.: Norma:
INFRA-M, 2018, page 14.
Deirdre Curtin, Herwig C. H. Hofmann, Joana Mendes, “Constitutionalising EU Ex-
ecutive Rule-Making Procedures: A Research Agenda”, European Law Journal, Vol. 19, Issue 1,
2013, page 3
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In administrative law, perhaps, the term "administrative proceedings" is
given a broad definition: the latter is mainly used as a procedure for any func-
tion performed by the executive branch. In this case, it is not taken into account
whether the given activity is aimed only at the solution of internal organiza-
tional problems or also causes certain legal consequences in external.

In the administrative law of foreign countries, the term "administrative
proceedings" is mostly used in its narrow sense. In particular, the activity of
administrative bodies is aimed at the adoption of an administrative act with
external influence. Exactly this meaning is fixed in the Law "On Fundamentals
of Administrative Action and Administrative Proceedings™ (hereinafter - the
Law). In this case, we are talking about the adoption of such an act that leads to
the emergence, modification or termination of rights and duties for entities out-
side the intra-organizational influence of the administrative body.

Thus, the term "administrative proceedings" is interpreted as an activity di-
rected at the adoption of an administrative act by an administrative body and, on
that basis, includes all the processes that are necessary to ensure the adoption
and application of such an act.

In light of the above, we can come to the conclusion that without the devel-
opment and definition of state management procedures, without the formation of
a modern legal institution of administrative proceedings, it is not possible to have
effective management, including limiting the number of illegal acts adopted by
entities holding public authority in the field of management, as well as guarantee
the effective implementation and protection of human and citizen rights.

The law does not exclude the existence of separate types of administrative
proceedings.® Quite a few legislative acts define separate types of administrative
proceedings. In particular, independent types of administrative proceedings are
defined by the RA Code on Administrative Offenses, the RA Tax Code, the RA
Law "On Licensing", the RA Law "On Enforcement of Judicial Acts", the RA
Law "On the Organization and Conduct of Inspections in the Republic of Ar-
menia", etc.

Regarding the types of individual administrative proceedings, the follow-
ing questions are particularly important:

a) Are the general provisions of the Law related to administrative proceed-
ings applicable in case of certain types of proceedings?

b) How relevant is the institution of defining separate types of proceed-
ings. Doesn't this undermine the principle of the prohibition of arbitrariness?’

At the same time, different administrative bodies use special procedures to
solve individual issues assigned to them, so it is also dangerous to overgeneral-
ize the procedures.’

Basically, the current legislative acts do not exclude the possibility of ap-

3 Article 19. Administrative proceedings is the activity of administrative body directed at
the adoption of an administrative act.

4 Article 2, part 3: Peculiarities of certain types of administrative proceedings are laid down
by laws and international treaties of the Republic of Armenia.

Administrative proceedings and litigation. Educational manual / G. Danielyan. - Yer.:

"YSU" ed., 2022, page 30.

8 Fox, William F. Understanding Administrative Law/William F. Fox, Jr—4th ed. p. cm.—
(Legal text series), page 18.
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plying the basic provisions of the Law within the framework of a separate type
of proceeding. The extent to which the principles of the Law are applicable
depends on the state of the legal regulation in each case In particular, in the case
of a "contradiction" between the law regulating a separate type of administrative
proceedings and the Law " On Fundamentals of Administrative Action and
Administrative Proceedings" on the basis of a special norm, preference is given
to the first one, which is also consistent with the requirements of the same Law.
In this case, it is simply necessary to clearly assess the nature of the norms and
find out whether it is a contradiction in the classical sense or a contradiction
manifested in the form of a feature.’

It is worth addressing the question of which norms of the Law, in particu-
lar, are applicable in the case of certain types of administrative proceedings.
Thus, the approach according to which the fundamental principles of admini-
stration laid down in the Law are applicable to all types of administrative pro-
ceedings is considered to be the most justified. As for the specifics, they can
refer only to such procedural provisions that will not be in conflict with the
fundamental principles. And if the special law defines only specifics regarding
the type of administrative proceedings, then the provisions of the Law are taken
as the basis for the regulation of other relations, if they do not contradict the
general logic of the given special law. This last situation is more widespread,
because the special laws mostly regulate only certain procedural issues, in
which case the necessity of applying the general law does not decrease at all.®

Defining separate types of proceedings is not a negative phenomenon in it-
self and does not contradict the principle of prohibition of arbitrariness, but it
should not be a goal in itself. Establishing separate types of administrative pro-
ceedings should be dictated by the need to establish more guaranteed proce-
dures for the implementation and protection of people's rights in the field of
administration, and not be determined only by fixing the easiest and "special”
conditions for the activity of administrative bodies in this or that field of ad-
ministration, which is often not consistent with the legal interests of other sub-
jects of law related to these administrative bodies.

Therefore, at the theoretical level, separating the factors determining the fea-
tures of administrative proceedings, we believe, in practice, at the stage of law-
making activity, it will be possible to ensure the unity of the principles of adminis-
trative proceedings even in the conditions of defining separate types of proceedings.

The systematic analysis of the Law and other laws regulating separate types
of administrative proceedings shows that the Legislator has a tendency to differ-
entiate between separate types of administrative proceedings in comparison to the
administrative proceedings generally regulated by the Law in the fact that not all
of its stages are mandatory, also differ in the order of notifying the participants of
the proceedings about the initiation of the proceedings, the actions carried out
within the proceedings and the conclusion of the proceedings, the legal conse-
quences of the appeal of the administrative act concluding the proceedings.

7 Administrative proceedings and litigation. Educational manual / G. Danielyan. - Yer.:
"YSU" ed., 2022, page 30.
Administrative proceedings and litigation. Educational manual / G. Danielyan. - Yer.:
"YSU" ed., 2022, page 33.
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As a result of the study of the domestic legislation, we can draw out the
features on the basis of which the administrative proceedings can be subjected
to a certain classification.

Thus, one of the characteristics is the basis for initiation of administrative
proceedings.’

According to the basis for initiation of administrative proceedings, admin-
istrative proceedings can be classified as:

1) Administrative proceedings initiated by a person (on the basis of an ap-
plication or complaint).

Administrative proceedings initiated by a person can be separated by con-
ditioning them on the existence of a dispute between the subjects, like this:

a) administrative proceedings initiated on the basis of an application.

b) administrative proceedings initiated on the basis of a complaint.

2) administrative proceedings initiated by the administrative body.

The separation of administrative proceedings with the mentioned feature
allows highlighting certain procedural features of the proceedings, which are
present in one case and not in the other.

For example, as a rule, administrative proceedings initiated by a person's ini-
tiative are considered to have been initiated from the date of receipt of the rele-
vant application or complaint in the administrative body'. Therefore, in adminis-
trative proceedings initiated by a person, the presumption that the person is in-
formed about the initiation of the proceedings legally applies. However, in this
case, the question arises as to what is the burden of the regulation of the Law,
which obliges to notify the participants of the proceedings or their representatives
about the initiation of the administrative proceedings within three days after the
initiation of the administrative proceedings based on the application to the admin-
istrative authorities. In our opinion, such a regulation does not have an objective
justification; therefore, burdening the administrative body with additional actions
within the framework of the proceedings does not follow the principle of effi-
ciency'' of the proceedings stipulated by the Law.

At the same time, the approach to notify a person about the initiation of
administrative proceedings is different within the framework of administrative
proceedings initiated by the administrative body. According to the Law, when
the administrative body initiates administrative proceedings on its own initia-
tive, it notifies the participants of the proceedings or their representatives in
accordance with the procedure established by law if the period between the
initiation of administrative proceedings and the adoption of the administrative
act is more than three days.

In this case, as well, the Law connects the duty of the administrative body

? Article 30, part 1: Grounds for initiating administrative proceedings are: (a) the application

or comr](a)laint ofaperson; (b) initiative of the administrative body

Article 30, part 2: In cases provided for in point (a) of part 1 of this Article, administrative pro-
ceedings shall be considered initiated from the date when administrative body received the application
or complaint, except for the cases when application or complaint was readdressed to the competent
administrative body or was returned to the applicant (complainant) pursuant to Article 33 of this Law..

Article 11: In excercising its powers the administrative body shall act in such a manner as to,
without undermining the performance of its powers, ensure the most effective utilisation of means
submitted to its disposal, in shortest possible term and for assuring the most favourable results.
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to notify the addressee about the administrative proceedings initiated by the
administrative body with the fact that the period between the initiation of the
proceedings and the adoption of the administrative act should not exceed three
days, which, in our opinion, is not an effective solution from the point of view
of protecting the rights of individuals, taking into account the fact , that the
maximum duration of the administrative proceedings is defined by the Law or
by the laws defining the features of separate types of administrative proceed-
ings. According to the law, the maximum period of administrative proceedings
is 30 days; however, in order to avoid notifying the addressee of the administra-
tive proceedings, the administrative body can bring the proceedings initiated on
its own initiative to the final stage within three days after the initiation, essen-
tially bypassing the right to be heard, which is a component of proper admini-
stration established by the Constitution. In this regard, in our opinion, it is ap-
propriate to formulate the norm in such a way that, according to the administra-
tive body, when initiating administrative proceedings on its own initiative, the
participants of the proceedings or their representatives are notified of the initia-
tion of administrative proceedings in accordance with the law, except if the
administrative proceedings are limited only to the final stage in cases provided
for by law.

As a characteristic of the classification of administrative proceedings, it
also could be the legal norm underlying the proceedings and implemented
within its framework.

Thus, according to the nature of the norm implemented during the admin-
istrative proceedings, we can distinguish:

1) administrative procedure of authorizing nature, which in turn can be di-
vided into subtypes;

a) administrative procedure aimed at granting the right;

b) administrative procedure aimed at registration of the right;

¢) administrative procedure aimed at encouraging a person;

2) administrative proceedings of a coercive nature.

3) protective-restrictive administrative procedure, which in turn can be di-
vided into the following subtypes:

a) administrative procedure aimed at licensing-permitting.

b) administrative proceedings aimed at supervision.

Such a classification, in our opinion, is important for ensuring an optimal
balance between private and public interests, taking into account the priorities
of preserving private interests in one case and public interests in others.

Another distinguishing feature may be the form of the administrative act
concluding the administrative proceedings.

According to the forms of the administrative act concluding the adminis-
trative proceedings.

1) proceedings aimed at the adoption of a written administrative act.

2) proceedings aimed at the adoption of an oral administrative act.

3) proceedings aimed at adopting a different form of administrative act.

In summary, we can state that the separation of certain features for the pur-
pose of classification of administrative proceedings and their coordination is pri-
marily intended to facilitate the analysis of a separate type of administrative pro-
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ceedings and the extraction of its substantive characteristics, thus also evaluating
the justification of the initiative of the Legislator to define administrative proceed-
ings as a separate type in some areas of relationship regulation.

SUEGIPY LUZUNGSSUL - Jwpwlwl qupnyph wnwidiwhwwnlne-
JaLaakpp wuydwhunpng gnpénbbkpp — Znnjudsnd hknhtulyp kqpuihwighy E,
np wnwig yhnwlwb junwjupdwb pipuguljupgbph dpuldwy b vwhdwi-
dwl, wnwtg Jupswlwt Jupnyph wpphwljut ppuwjuluit httunhwnninh
Alwynpuwtt htwpuwynp sk niubtw) wpynitwybn jupwjupnud, wyy pynid”
uwhdwbuwthwll] hwupuyhtt hpjpwbnipmnit Ypnng umpjkjunubph Yonuhg ju-
nujupdwt npppunid punnitynn ny hpwjuwswth wljnbph pwbwlp, htywytu
twl tpuppuwuynply dwpnnt b punupwgnt hpwyniupubiph wpnnitwgbn hpw-
gnilt n1 yuwomwuwnipnitp: Zknhttwult pungdnud k, np qupswlut Jupniype-
ubph nuuuljupquwi tyunwlny npnowlhh hwnjuthpubph wrpwbdugnidp
b punn npu hwdwlwupgnidp wnweht hipphtt tywnwl niubt nnipht nupd-
ul] wnwtdhtt mbkuwh Jqupswlwt Jupnyph JEpndnipniup b ppu pnduib-
nuljught pinipugnh yiphwunidp, hst hp hkppht poy junw quwhwnt] hw-
pwpbpnipjniuiiph jupquynpdw npny phwquyuntbtpnid Jupswluit Ju-
pnypp npybu wpwbdhtt mbuwl vwhdwibnt opkiunph twpiwdbknunipjut
wprupugyudnipniip:

Pwunh punkp — Jupswlwl Jupniyp, dupnn: ppun/nilpblp, whnwluh unu-
Ywpnud, hwapuyhl hwpwpbpnyeniabkp, jujwd jhbhknt ppun/nibp, Jupswliwi win,
Yyupswlul dwpdhi

TATEBUK HAT AIIETAH — @akmoput, onpedensaiouue ocobennocmu aomu-
HUCMpamueHnozo npoyecca. — B cTathe aBTOp aKLEHTHpyeT BHHMaHHE Ha (akTopax,
OIpEEIAIOHUX 0COOCHHOCTH aJAMUHUCTPATUBHOIO IIPOM3BOACTBA. ABTOP IpPHUIIEN K
BBIBOAY, YTO 03 pa3paboTKH M OIpeleNeHHs IPOLENyp IOCYIapCTBEHHOTO yIpaBie-
Hust, 06e3 QopMUPOBAaHUA COBPEMEHHOrO IIPABOBOTO HHCTHUTYTAa aJMHHHCTPATHBHOTO
IPOU3BOJCTBA HEBO3MOXKHO 3(Q(EKTUBHOE YIpaBIeHHE, B TOM YHCIE OrpaHHYCHUE
KOJIMYECTBA HENPABOMEPHBIX aKTOB, IPHHUMAEMBIX CyOBEKTaMHM ITyOIMYHOH BIACTH B
chepe ynpaBiieHUs, a TakKe TapaHTHUPOBaTh d(PPEKTUBHYIO peaH3aIvio U 3allUTy
IpaB YeloBeKa M FPakIaHWHA. ABTOP MOAYEPKHBACT, UTO BBIICICHNE OTACIBHBIX MPH-
3HAKOB C LETbI0 KIACCU(PUKANN aIMHHICTPATUBHBIX IIPOU3BOJCTB M UX KOOPAMHALINN
HPHU3BAHO, MPEX/E BCETO, OONETYNTh aHAIHM3 OTACIBHOTO BHIA aIMHHHCTPATHBHOTO
IPOM3BOACTBA W BBIACICHHUE €T0 COIACPKATENBHBIX XapaKTEPUCTHK C IEIbI0 OLCHKH
000CHOBAHHOCTH MHUIATUBBI 3aKOHOJATEJIS BBLICIUTh aMUHHCTPATHBHOE IIPOH3BO/I-
CTBO B OTJICJIBHBIH BUJI B HEKOTOPHIX c(hepax peryIupoBaHUs OTHOLICHHUH.

KnrodeBble coBa: aomunucmpamusnoe npou3eo0Ccmeo, npasa 4eioseKd, 2ocyoapcmeeH-
Has enacmov, 06WecmeeHHble OMHOUWIEHUS, NPABO OblMb GbICAVULAHHBIM, AOMUHUCHPAMUGHDYIL
aKm, aOMUHUCMPAMUGHbLEe OP2aHblL
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CERTAIN ISSUES RELATED TO THE CORPUS DELICTI OF ISSU-
ING A MANIFESTLY UNJUST JUDGMENT, VERDICT, OR
OTHER JUDICIAL ACT

ARMAN HOVHANNISYAN

In the scopes of the present article, certain issues related to the offense of issuing a
manifestly unjust verdict, judgment, or other judicial act has been discussed. Analyzing
the crime of issuing a manifestly unjust verdict, judgment, or other judicial act, it has
been noted that in many countries there is no such crime in the section of crimes against
the interests of justice. In the countries that have it, the formulation of the crime is di-
verse. Though some authors think that the judicial acts mentioned in the Article 482 of
the Criminal Code have to resolve the case on the merits, in our opinion, certain other
acts like the decision to choose a preventive measure should also be included in the
scope of acts. The requirement of having the judicial act reviewed and annulled by
higher instances is not mandatory in RA, however, the analysis of the article in detail
makes this requirement necessary to prevent abuses. Though certain countries do not
require motives as a mandatory element of this crime, we think that motives should be
required for the proper qualification of the crimes.

Key words: making of a manifestly unjust judicial act, verdict, judgment, other judicial
act, acts resolving the case on the merits, to be annulled, mercenary, other personal
interestedness, group interests

This scientific article aims at starting the discussion of issues related to the
corpus delicti of “Issuing a manifestly unjust judgment, verdict, or other judicial
act”, which causes serious problems in practice. The relevance of the topic is
expressed by the fact that almost no judicial acts have been issued in RA under
this article, and corpus delicti has not undergone serious analysis.

As the first part of the article has been included in the new RA Criminal
Code in almost the same wordings, assertions (judgments) made in regard to the
former wordings of corpus delicti made in this article are equally applicable
now too.

Pursuant to Article 91 of RA Constitution' of 1995 “In the Republic of
Armenia justice shall be administered solely by the courts in accordance with
the Constitution and the laws.”

And pursuant to Article 97 “When administering justice, judges and mem-
bers of the Constitutional Court shall be independent and shall only be subject
to the Constitution and the law.”

The complex analysis of the mentioned articles proves that in the newly
independent Republic of Armenia, a request was made before the state at the
constitutional level to ensure the existence of a strong and independent judicial
system. It is not a coincidence that the mentioned articles were equally included

! See https://pdf.arlis.am/1
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in the constitutional amendments of 2002,

In the Constitution adopted in 2015, the status of judges and administration
of justice were given greater importance, but the above-stated requirements with
slightly different wordings were preserved in articles 162 (In the Republic of
Armenia, justice shall be administered only by courts in compliance with the
Constitution and the laws) and Article 164 (When administering justice, a judge
shall be independent, impartial and act only in accordance with the Constitu-
tion and the laws.

A judge may not be held liable for the opinion expressed or judicial act
rendered during the administration of justice, except where there are elements
of a crime or disciplinary violation.) of the Constitution.

To ensure these constitutional requirements, a whole chapter is devoted to
the crimes against justice interests in both the previous and current criminal
codes. The corpus delicti, which is the subject of this research, has also been
included in that chapter.

The article 352 of the Criminal Code of former edition’® defined responsi-
bility for issuing a manifestly unjust judgment, verdict, or other judicial act by a
Jjudge with mercenary or other personal motives. The article also stipulated the
qualified types of the corpus delicti. In particular, the second part stipulated
responsibility for the same deed, which had negligently caused serious conse-
quences, whereas the third part — for the same deed, which had willfully caused
serious consequences.

The article is included in the new criminal code almost identically. The
only difference relates to the motive — the circumstance of acting based on
group interests’ was added. Thus, article 482 of the new criminal code deter-
mines responsibility for issuing a manifestly unjust judgment, verdict, or other
Judicial act by a judge starting from mercenary, other personal, or group inter-
ests. Unlike the former code, the new code does not contain aggravating and
more aggravating circumstances. Under the conditions of the new code, in case
of intentionally causing other consequences, the act must be qualified by a
combination of relevant articles.

The corpus delicti in question is also included in the criminal codes of a
number of other countries with similar wordings. In particular, article 305 of the
RF criminal code determines responsibility for issuing a manifestly unjust
Jjudgment, verdict, or other judicial act by a judge or judges, and by the second
part responsibility is determined for the same act which has caused imprison-
ment or other serious consequences’.

By section 339, the criminal code of Germany determines responsibility
for the perversion of the course of justice. According to this article, “A judge,
other public official or arbitrator who perverts the course of justice while con-
ducting a trial or making a decision on a legal issue to the benefit or detriment

2 See https://pdf.arlis.am/75780

3 See https://www.irtek.am/views/act.aspx?aid=150015

4 See https://rm.coe.int/new-criminal-code-guideline-arm/1680a72¢57

5Sechttps://www.consultant.ru/document/cons_doc LAW_10699/b9ab9819ab2d12£2938889cc0
8a5baa909989122/#.~:text=1.%20Bsinecenne%20cyapein%20(cymbsamu) %2 03aBeromo0,Ha%20cpok%
20m0%2049eTbIpex%201er
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of a party shall be liable to imprisonment from one to five years”.

The Ukraine criminal code, article 375, part one, determines responsibility
for issuing a manifestly unjust judgment, verdict, or other judicial act by a
judge’. Unlike the example of Germany, Ukraine does not require any motive to
qualify an action by this article. In case of acting out of mercenary or other per-
sonal interests or causing serious consequences, the deed is qualified by quality
corpus delicti.

The Presence of motives and incentives is not a mandatory element in Ka-
zakhstan either®.

There are also developed countries, which do not determine criminal re-
sponsibility for issuing a manifestly unjust judicial act by a judge. For example,
there is a chapter in the criminal legislation of Canada relating to crimes against
justice, but this chapter defines only such corpora delicti as involving officials in
corruption, bribing a municipal official, defrauding the government, and other
similar crimes’.

Similarly, the USA federal criminal legislation has no corpus delicti de-
voted to the issuing of a manifestly unjust judicial act by a judge'’. Only bribing
the judge, giving false testimony, disrespecting the court, not appearing as a
witness, disrupting the course of the trial, etc.'’ are considered crimes against
justice in the USA.

French legislation also stipulates a separate chapter for crimes against admin-
istering justice, in which, nevertheless, the corpus delicti in question is absent'?.

In RA, despite the responsibility stipulated for issuing a manifestly illegal
judicial act, it is worrying that no judicial acts relating to the mentioned corpus
delicti were found by results of the search in “The Datalex” judicial information
system which speaks of the fact that in practice this corpus delicti is not appli-
cable.

First, issuing a manifestly unjust judicial act is a crime of corruption with
the high degree of latency. Taking into consideration the possibility of a judicial
error, in practice no sufficient mechanisms are developed to understand when
issuing a wrong judicial act is a crime and when it is simply a result of a judicial
error.

Let’s present the relevant issues connected with corpus delicti by analyz-
ing the elements of corpus delicti separately.

The objective aspect of the crime stipulated under the article in question is
displayed by issuing an unjust judgment, verdict, or other judicial act’. Taking
into consideration the circumstance that a judgment and a verdict are acts which
are issued by a first instance court when resolving the case on the merits, the

® See https://defensewiki.ibj.org/images/d/d7/Criminal_Code_Germany.pdf
7 See https://yurist-online.org/laws/codes/crime/Criminal_Code_of Ukraine.pdf

8 See
https://www.vertic.org/media/National%20Legislation/Kazakhstan/KZ Criminal Code.pdf
See https://laws-lois.justice.gc.ca/eng/acts/c-46/page-19.html#h-117787
10 See https://www.law.cornell.edu/uscode/text/18/part-I
' See https://criminallaw.uslegal.com/crimes-against-justice/

12 See https://yurist-online.org/laws/foreign/criminalcode_fr/_doc-5-.pdf
13 See Arakelyan Sergey, Gabuzyan Ara, Khachikyan Harutyun, Ghazinyan Gagik,

Maghakyan Norik, Margaryan Anna, Simonyan Tigran, Kocharyan Vigen, Criminal Law of
the Republic of Armenia (special part) 2012, Yer., Yerevan Univ. Public..
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acts issued by the court which significantly affect the resolution of the case or
deal with important rights and freedoms of a person can be considered as other
judicial acts mentioned in the article. Such can be the decisions regarding the
selection of a restraining measure or its elimination, the postponement of execu-
tion of the judgment or elimination of the decision on conditional non-
application of a sentence, and decisions on other issues. Simultaneously, those
judicial acts which do not affect the outcome of the case and resolve only organ-
izational issues (decisions on the postponement of a court session, the order of
holding the session, etc.) are not judicial acts in the sense of Article 482.

There is also a viewpoint according to which issuing a manifestly unjust
judicial act supposes issuing of only such judicial acts, which in essence decide
the outcome of the case'®. Acts on arrest or selection of another measure of re-
straint are not included in the list of such decisions. In the case of the second
approach, an illegal decision on arrest can be qualified as an offense under arti-
cle 478 of the current code, which stipulates responsibility for illegal detention,
arrest by a competent person, or for not releasing illegally a detained or arrested
person subject to release. In the case of the first approach, the qualification of
the deed depends on the motives of the act and the chosen measure of restraint.
In our opinion, nevertheless, in this sense the approach adopted in RA is more
grounded, as there are numerous judicial acts that do not resolve the case on the
merits (are not final acts), but significantly restrict the rights and freedoms of
persons (sequestration of property — the right of free disposition of property by a
person, the decision on allowing the execution of an evidentiary action — a per-
son’s right to inviolability of private life, etc.), therefore, issuing of such acts
unjustly should not be left without criminal consequences. Even the supporters
of the viewpoint, according to which the corpus delicti of issuing a manifestly
unjust judicial act is applicable only in case of acts resolving the case on the
merits, take note of the decision N YKIIN10-11 of the Supreme Court of the
Russian Federation, dated 18 February 2011, stating that a decision on arrest
can also bring to the qualification of the deed with the above corpus delicti”.

A judicial act is considered unjust when it is made by gross violation of
requirements of the norms of substantive or procedural law. Moreover, they can
be in any part of a judicial act.

In other words, as a consequence of injustice, inconsistency arises between
the court decision and the factual circumstances of the case, stable legal regula-
tions, approaches, and theoretical analyses.

Nevertheless, it should be noted that not all, even gross violations of sub-
stantive or procedural norms should be qualified as issuing a manifestly unjust
judgment, verdict, or other act. If these violations did not result in the acquittal
of a guilty person, the conviction of an innocent person or other similar conse-
quences, there is no corpus delicti. Acts issued by courts of appeal or cassation
are considered unjust if by them the first instance court acts are groundlessly

' See, for example, Kudryavtsev V.L. Legal and procedural problems of determining the
subject of a crime stipulated by art. 305 of CC RF “Issuing of a manifestly unjust judgment,
decision or other judicial act”

See, for example, Kudryavtsev V.L. Legal and procedural problems of determining the
subject of a crime stipulated by art. 305 of CC RF “Issuing of a manifestly unjust judgment,
decision or other judicial act”
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left unchanged or vice versa, they are unreasonably changed, as a consequence
making the judicial act unjust'®.

In accordance with decision N 23-IT of RF Constitutional Court, dated 18
October 2011, in the terms of the corpus delicti in question, only a judicial act,
the illegality or groundlessness of which has been recognized under order de-
termined by criminal procedure, can be considered an unjust act'’.

This means that if a judicial act has entered into legal force, is not ap-
pealed, or is left unchanged after appealing, it cannot be considered a
manifestly unjust judicial act. In our opinion, such an approach is justified.
Otherwise, this corpus delicti will become an instrument in the hands of the
law-enforcement bodies to apply pressure on all those judges whose acts do not
satisfy.

Although in RA the interpretation of this article does not mention that an
act, that is considered manifestly unjust, should be annulled by a higher in-
stance, by some cases RA domestic courts have also come to the conclusion
given by RF Constitutional Court. In particular, by case N YC/0067/11/21, by
thedecision taken on 1 July 2001, RA Yerevan City First Instance Court of
General Jurisdiction recorded the following: “Thus, the Court, taking into con-
sideration the above, comes to the conclusion that in each case when the court
issues a judicial act which by evaluation of this or that procedural party is ille-
gal, groundless, impermissible and even absurd, but there is no_specific as-
sessment of a relevant authority, in this case — of a higher instance, yet and/or
reasonable motives, reasons regarding the possible illegality of the act, it can-
not be treated as an apparent crime. The opposite approach is very dangerous
and may have its negative impact in_the sense of restriction of independence
of the court (the judges), as each judicial act, which is by estimation of a party
illegal, can serve as a basis for starting a criminal procedure towards a body
having guarantees of inviolability”.

In another decision N YC/0253/11/21 taken on 18 June 2021, the same
court recorded the following: “And, for the part of the demand stated in the
conclusive part of the appeal, by which it was requested to acknowledge the
conformity of the decision made by judge K.P. by the civil case N
YC/24011/02/20 on 18 August 2020 with the requirements of RA Civil Proce-
dure and RA Law “On Bankruptcy”, the Court does not relate to, because, as it
has already been mentioned above, the competency of checking the legality of
the judicial act issued by a court belongs to superior court instances”.

In the indicated situation, a logical question can arise in regard to those
acts, which are not subject to appeal and, therefore, cannot be annulled. Such
are, for instance, decisions of the Court of Cassation and the Constitutional
Court. Some authors simply consider that in the case of the mentioned acts, the
deed cannot be qualified as issuing of a manifestly unjust judicial act'®. Al-

'6 See Arakelyan Sergey, Gabuzyan Ara, Khachikyan Harutyun, Ghazinyan Gagik,
Maghakyan Norik, Margaryan Anna, Simonyan Tigran, Kocharyan Vigen, Criminal Law of the
Republic of Armenia (special part) 2012, Yer., Yerevan Univ. Public..

'7See http://www.consultant.ru/document/cons_doc LAW_120709/

See, for example, Kudryavtsev V.L. Legal and procedural problems of determining the
subject of a crime stipulated by art. 305 of CC RF “Issuing of a manifestly unjust judgment,
decision or other judicial act”
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though the stated approach is unfair at first glance, it is more acceptable than
waiving the condition of annulment of the judicial act. Only courts administer
justice in the RA. This requirement is constitutional and absolute. No excep-
tions can be made to it by law. Public participants of criminal proceedings or
the Supreme Judicial Council, when initiating criminal proceedings or depriving
a judge of inviolability, are not entitled to make or express positions in regard to
the legality or justice of the judicial act issued by the judge.

Both the international and regional criteria of a judge’s independency de-
termine that a judge cannot be of his/her decision, judicial error, or different
interpretation. This is determined by the Common Charter of Judges, article 7-1,
by African Principles and Guidelines for Fair Trial and Legal Aid (article 4-2),
paragraph 66 of the Recommendation on Independency of a Judge of the Coun-
cil of Europe, paragraph 21 of Magna Karta of Judges, paragraph 25 of Kiev
Recommendations'”.

RA Judicial Code constitutional law also, following the international regu-
lations, determines by article 142 that when administering justice or other law-
provided authorities as a court, interpretation of the law, assessment of facts
and proofs cannot automatically lead to disciplinary responsibility. Hence, if
the interpretation of the law, the assessment of facts and proofs by itself cannot
lead to disciplinary responsibility, then they cannot lead to the application of
criminal-legal intervention measures either.

At the same time, though we find that for the presence of the corpus delicti
in question, as a rule, it is necessary that the fact of issuing the judicial act un-
justly, with gross violation is confirmed by a superior instance (i.e. the fact of
annulment of the judicial act), the possible situations when as a result of mutual
arrangement a judicial act with obvious violation is issued in several instances
of judicial system is also left open (for example, a first instance court, starting
from group interests, acquits a person by evidently wrong application of law,
whereas the superior instances leave it unchanged with the same interest).

In other words, in the given example, it is complicated to imagine the is-
sues of revealing the discussed crime, starting a legal process and/or subjecting
it to responsibility.

Besides, there can be situations when the judge, having certain material or
other interest, from a legal point of view issues a sound and legally reasoned
judicial act, in favour of a participant of the proceedings or one of the parties,
which is left unchanged as a result of appealing to superior instances. In such
conditions, there will be no features of the interpreted corpus delicti in the
judge’s behavior, as though there is a motive (the fact that the act was issued
starting from money or group interests), the absence of indication of a violation
of the norms of substantive or procedural law by the superior instances, and as a
consequence, the non-annulment (non-alteration) of the judicial act excludes the
legal possibility of considering the specific judicial act as manifestly unjust. We
find that in such situations when an issued judicial act is formally lawful, the
judge’s deed must be considered in the scopes of another corpus delicti (other
corpora delicti).

19 See https://undocs.org/A/75/172
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The discussed corpus delicti is formal: the crime is considered completed
from the moment of publication of the judicial act®®. Thereupon there are no
serious contradictions between the approaches. The corpus delicti is formal as in
the criminal codes of all the states which stipulate this corpus delicti only the
deed in is mentioned without determining consequences”'. Therefore, the ap-
proaches to the moment of the end of the crime are not contradictory either. A
crime is considered completed from the moment of publication of the mani-
festly unjust act by the judge™.

The subjective side of the corpus delicti is characterized by direct intent:
the criminal is conscious that he/she issues an unjust judicial act and wants to
do it. The fact, that the subjective side of this offense is characterized only by
direct intent, is proved by several circumstances. In the opinion of many au-
thors, this is evidenced by the use of the term “manifestly” in the disposition of
the article, which shows the awareness of the injustice of the issued judgment or
other judicial act by the person issuing it>.

Article 25 of the new criminal code determines the types of direct and indi-
rect intention. According to the article “The crime is considered committed with
direct intention if the person is conscious of those factual circumstances of
his/her deed, which are features of corpus delicti, and the performance of this
deed is his/her purpose/goal or the means to achieve his/her goal. The crime is
considered committed with indirect intention if the person is conscious of those
factual circumstances of his/her deed which are features of corpus delicti, and
although the commitment of this deed and commitment of the given crime is not
his/her goal, he/she commits it”. From this expression/wording, it follows indi-
rectly that the differential line between the direct and indirect intentions is the
attitude of the offender to the consequences of the deed. In his dissertation, Kar-
tashov notes that in the case of formal corpora delicti, when the occurrence of
the consequence is not obligatory, the subjective aspect of the crime can only be
characterized by direct intent™. The basis for this conclusion is the judgment
that it is not possible to foresee the possibility of dangerous consequences for
the public, not to want these consequences, but knowingly cause them, if the
occurrence of such consequences is not necessary to consider the act completed
and qualify it as a crime®.

If an unjust judgment of another judicial act is a result of an error, then in

2% See Arakelyan Sergey, Gabuzyan Ara, Khachikyan Harutyun, Ghazinyan Gagik,
Maghakyan Norik, Margaryan Anna, Simonyan Tigran, Kocharyan Vigen, Criminal Law of the
Republic of Armenia (special part) 2012, Yer., Yerevan Univ. Public..

2! See Kartashov Alexandr Yuryevich Criminal Responsibility for Issuing Manifestly Un-
fair Judgment, Decision or Other Judicial Act — criminal law and criminology, criminal-
executional law, Dissertation, Stavropol — 2004, Course on Criminal Law, Special part. V. 5/
edited by G.N. Borzenkov, V.S. Komissarov. — M. 2002. — P. 196; Criminal Law, Special part. V.
2 /edited by L.D.Gaukhman, S.V.Maksimov — M 1999.

22 See in the same place.

2 See Kartashov Alexandr Yuryevich Criminal Responsibility for Issuing Manifestly Un-
fair Judgment, Decision or Other Judicial Act — criminal law and criminology, criminal-
executional law, Dissertation, Stavropol — 2004

See Kartashov Alexandr Yuryevich Criminal Responsibility for Issuing Manifestly Un-
fair Judgment, Decision or Other Judicial Act — criminal law and criminology, criminal-
executional law, Dissertation, Stavropol — 2004

See in the same place.
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case of the presence of respective features the deed/act can be qualified as offi-
cial negligence®. A judicial error is the wrongful application of substantive or
procedural norms as a result of bona fide delusion/ignorance. In many cases,
such errors are made as the judge cannot estimate correctly the level of satisfac-
tion of evidence/proofs compiled on this or that threshold of proving. Besides,
in many cases, the inferior instances hope that even if they make a mistake in
estimation/evaluation of this or that circumstance that will not lead to annula-
tion of the judicial act. The judicial error differs from acts characterized in Arti-
cle 482 of the Criminal Code, as the latter are made consciously. The judge
understands clearly /is clearly aware that he/she administers illegal/unlawful
and unjust act, and wants fit.

In terms of evaluating the subjective aspect of the act, the use of the term
“manifestly” in the definition of the crime is also important. The word “mani-
fest”, according to Eduard Agayan’s Modern Armenian Explanatory Diction-
ary”’, is interpreted as evident, and according to the Explanatory Dictionary of
Modern Armenian Language published by the Language University after
Hrachya Acharyan28 — as apparent, ostensive, evident, explicit, known, unhid-
den.

A logical question can arise — for whom should the unjustness of the judi-
cial act be obvious? All authors studied by us consider in their works obvious-
ness as an element substantiating the intent of the act made by the judge, and so
interpreted the term “manifestly” as obviousness for the judge who has made
the act. This approach is acceptable, nevertheless, the inclusion of such wording
in the corpus delicti generally becomes redundant. The presence of motives and
the wording of corpus delicti by itself witness the fact that the act is manifested
with direct intent from a subjective aspect, therefore, the offender is clearly
aware that he/she issues an unjust judicial act.

As it has been already noted, the motive of the crime is a mandatory fea-
ture of the subjective aspect of the corpus delicti: the crime has a place only
when it is committed with mercenary or other personal incentives. According to
the new code, one more motive has been added to this group — a commitment to
crime starting from group interests. Mercenary motives can be manifested in
various ways. In particular, the offender convicting an innocent person wants to
take possession of his/her property in the absence of the latter or makes an un-
just judicial act in exchange for a bribe. If the deed is combined with receiving a
bribe, then the deed should be qualified by a combination of crimes. Other per-
sonal motivations also can have various manifestations — jealousy, revenge,
etc.”” Group interests also can be manifested in various forms. Group interest-
edness can be manifested in the form of willingness to defend the interests of a

% See Arakelyan Sergey, Gabuzyan Ara, Khachikyan Harutyun, Ghazinyan Gagik,
Maghakyan Norik, Margaryan Anna, Simonyan Tigran, Kocharyan Vigen, Criminal Law of
the Res)ublic of Armenia (special part) 2012, Yer., Yerevan Univ. Public..

2; gee http://www.nayiri.com/imagedDictionaryBrowser.jsp?dictionaryld=24&query=wljithujun

ee
http://www.nayiri.convimagedDictionaryBrowser.jsp?dictionaryld=29&dt=HY_HY &query=wiljtthwjwn
See Arakelyan Sergey, Gabuzyan Ara, Khachikyan Harutyun, Ghazinyan Gagik,
Maghakyan Norik, Margaryan Anna, Simonyan Tigran, Kocharyan Vigen, Criminal Law of
the Republic of Armenia (special part) 2012, Yer., Yerevan Univ. Public..

83



party, a clan or other groups™.

In some situations, the judges may consciously commit wrong application
or partial neglect of substantive and especially procedural norms to make the
process of the trial faster in conditions of imperfect legislation providing the
reasonable terms of criminal case examination or to achieve procedural solu-
tions that do not transgress the rights of the parties. In this case, the deed will
not be qualified by Article 482 either, however, not because of a procedural
error but on the grounds that the motives for committing the crime will be ab-
sent.

This is exactly the main reason that we, as many domestic and foreign au-
thors, find that, unlike the approach adopted by the legislators of Russia, the
Ukraine, Kazakhstan, and other post-Soviet countries, the presence of motives
in the corpus delicti under discussion is mandatory. Otherwise, the borderline
between a judicial error and the making of a manifestly unjust judicial act
would be very ambiguous, and the qualification of an act by this article — is
unjustified in many cases.

The subject of the crime is special, these are only the judges’'. This means
that intermediaries, arbitrators, and other decision-making authorities cannot be
considered the subject of this corpus delicti, even if the acts issued by them
have mandatory legal force for the parties’”. In terms of corpus delicti, subject
can be considered a person who appears as a judge or carries out actions arising
from the position of a judge™.

Finally, it is also necessary to record that the corpus delicti stipulated by Ar-
ticle 482 of the Criminal Code is a special norm for the corpus delicti of abuse of
official powers. Therefore, each time, when a judge issues a manifestly unjust act,
the deed should be qualified by Article 482 of the current criminal code.

In conclusion, it can be noted that establishing the issuing of a manifestly
illegal judicial act as a crime was an important decision on the part of the legis-
lator, nevertheless, the qualification of a deed with this corpus delicti will con-
tinue to be rare, very complicated from the aspect of differentiation and proving
of a judicial error, until the mechanisms of subjecting to responsibility for a
commitment of this act are clarified, precise features of differentiation from
judicial errors are developed.
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INDICTMENT OF THE ACCUSED IN ABSENTIA
GAGIK GHAZINYAN, PETIK MKRTCHYAN

The article concerns the essence and features of the presentation of charges in pro-
ceedings carried out in the absence of the accused (correspondence proceedings).

The authors turn to the grounds and conditions for bringing charges in the course
of proceedings carried out in the absence of the accused, to the opinions expressed in
theory regarding the institution in question.

The regulations of the institution in question are presented in the national criminal
procedure legislation and comparisons of regulations provided for by the legislation of
foreign countries are carried out.

The article also presents the positions of the European Court of Human Rights on this
issue, and in their light discusses the theoretical problems of bringing charges in absentia.

The subject of discussion is also the question of when the preliminary investiga-
tion body knows the exact location of the accused, whether the latter should take meas-
ures to notify the accused of the day and time of the indictment, and only in case of his
failure to present the charge in absentia.

In connection with the formulation of the question, the authors come to the con-
clusion that when there are grounds and conditions for absentee proceedings, and the
investigator decides to carry out absentee proceedings, then charging the accused by
video does not follow from the general ideology of absentee proceedings.

Keywords: absentee proceedings, indictment, change of charges, video communication, in-
ternational mutual assistance, public notification, removal of the defender from the proceedings

Bringing charges is followed by the decision of the competent prosecutor
to prosecute the accused.

The indictment of the accused is the procedural measure that provides the
accused with the right to be informed of the legal and factual bases of the
charge.

The right of a person to be informed of the attributed accusation has both
constitutional and conventional foundations. This right of an individual is pro-
vided for in Article 27, Part 2 of RA Constitution, in Article 6 Paragraph 3 of
the European Convention “On Protection of Human Rights and Fundamental
Freedoms, ” as well as in Article 14 Paragraph 3 of International Covenant on
Civil and Political Rights. The right to be informed of the attributed accusation
is also provided for by the RA Code of Criminal Procedure (hereinafter referred
to as RA CCP). It is stipulated by Article 18 of CCP that every person be duly
explained the reasons for deprivation of liberty and the charge-in case of being
accused in a crime. In accordance with Article 43 of the same code, the accused
has the right to be informed immediately and duly of the factual and legal bases
of the accusation in a language he understands and of the grounds and reasons
for deprivation of liberty in case of being taken into custody.
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The European Court of Human Rights has repeatedly stressed that the ques-
tion of whether the accused has been provided with sufficient information on the
legal and factual bases of the accusation in a specific case should always be consid-
ered in the context of the right to a fair trial provided for by Article 6, Paragraph 1
of European Convention on "Human Rights and Fundamental Freedoms".'

In order to efficiently exercise the right of the defense during a competitive
trial, the defense must at least have the opportunity to get acquainted with the
legal and factual bases of the accusation, to present their own statement regard-
ing them, and to participate in the process of proof. It is impossible to imple-
ment the right of defense, as well as to provide a competitive trial, if the ac-
cused is not aware of the unlawful act he is accused of and the bases of the ac-
cusation evidence.”

Article 190 of CCP RA stipulates that the investigator, having ascertained
himself in the identity of the accused, hands him a copy of the decision to insti-
tute criminal prosecution, clarifies the factual bases and legal assessment of the
charges, clarifies the rights and responsibilities of the accused, and hands him
over their complete list.

The same article also defines: "1. The investigator files a charge within 18
hours after receiving the decision to institute criminal prosecution (...)".

The requirement to institute criminal prosecution within 18 hours is a
common one, which is applied when the accused is available to the prosecuting
authority. In the event that the location of the accused is unknown, or it is im-
possible to ensure his availability for some other reason, the 18-hour time limit
for bringing charges is lifted, and the charges are submitted to the criminal court
after the accused has been put at the disposal of the body conducting proceed-
ings within 24 hours upon appearing (Article 190, Part 3 of CCP RA).

RA Court of Cassation, referring to the fact that the defendant has received
a proper procedural status for case No. YEAKD/0218/06/12 has stated that de-
tention can be applied only to the accused, i.e., the person who has successively
passed the following stages of acquiring the status of an accused:

a) making a decision on involving a person as an accused,

b) notification of the decision to involve a person as an accused,

c¢) explanation of the core of the charges,

d) handing over a copy of the decision involving the person as an accused
and the list of rights and obligations of the accused.

As a result of the actions performed in the above stated sequence, a person
is indicted in accordance with the procedure established by law, and he acquires
the procedural status of the accused. Moreover, the performance of all the men-
tioned actions must be certified by relevant documents and confirmed by the
signature of the accused and the investigator or with the appropriate note of the
investigator in case of refusal of the accused to sign.

In addition to the above-mentioned, the Cassation Court emphasizes that if
the person hides from the investigation, the decision to involve him as an ac-

' See: Deweer v. Belgium, judgment of 27 February 1980, paragraph 56, Artico v. Italy,
judgment of 13 May 1980, paragraph 32, Goddi v. Italy, judgment of 9 April 1984, paragraph 28,
Colozza v. Italy, judgment of 12 February 1985, paragraph 26.

% See: The decision of the RA Court of Cassation of August 24, 2012, case No. YSHD/0002/01/11
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cused is sufficient in order to choose his detention as a restraint measure: (...)’

It is easy to observe that the process of bringing direct charges can be im-
plemented when the accused is available to the authority conducting the pro-
ceedings, while this process becomes objectively impossible when the accused
avoids (hides from) the investigation. Accordingly, in the situation described,
there comes a need to apply such a structural procedure that will guarantee not
only further proceedings but also the principle of competitive trial and the right
of efficient defense of the accused.

The issue of remote indictment has not been studied thoroughly at the doc-
trinal level. However, some issues have gained the attention of scientists.*

There is an opinion in criminal procedural science that an indictment in the
absence of the accused cannot be considered an independent form of indictment. A
different approach leads to completely neutralizing of the procedural significance
of the mentioned institute of criminal procedure. There is no remote indictment,
and this procedural action cannot be replaced by handing over the indictment deci-
sion to the defense. As a result, the overall importance of indictment decreases, so
only bringing direct charges acquires a real procedural value.’

This means that in case the accused fails to appear, the investigator should
do his best to find out the real and not the alleged reasons, as well as provide the
accused with an opportunity to participate in the criminal proceedings and exer-
cise his procedural rights, regardless of the reasons for not appearing.

At the same time, according to another, a more common approach, the re-
mote indictment is perceived as a criminal procedure activity performed by the
person conducting the preliminary investigation, which is concluded by subse-
quent actions: a) to invite the defense of the defendant who is avoiding the in-
vestigation and b) to notify the latter about the decision to initiate criminal
prosecution against the accused (involving the person as an accused).

When considering the issue from a legal standpoint, it should be noted that
there are countries like the Republic of Moldova, the Russian Federation, etc.,
whose judicial systems have no special procedure of remote indictment of the
accused evading investigation, although the possibility of conducting proceed-
ings in absentia is still provided for.

In accordance with Article 321 of CCP of the Republic of Moldova, a case
shall be heard in the first instance and in the court of appeals with the participa-
tion of the defendant, except in cases specified in this article. A case may be

3 See: The decision of the RA Court of Cassation of April 18,2013, case No.
YAKD/0218/06/12.

* See: Apa6y.n JI. T. CpaBHHTe/IbHEI aHANHN3 3309HOTO CYAeOHOr0 pasdupatenscTaa B Poc-
cuiickoit @eneparmu u Pecry6uike Kazaxcran // MupoBoit cymps. 2008. Ne 6. C. 17-18 ; Masiok
P.B. MexyHapoaHOe COTPYJHIYIECTBO 110 YTOJIOBHBIM JIeIaM M 3209HOE YTOJIOBHOE IIPeciIeioBa-
Hue // Bectauk OT'Y. 2009. Ne 3. C. 78-81 ; TykuneB A.C. OcoOeHHOCTH 3a04HOTO BO30YKICHHUS
YTOJIOBHBIX Jiel1 // AKTyalibHbIe TIPOOIIeMBI IpaBa: Matepuaiibl Hayd. konpepenimu. Kaparanga:
KaptOU MB/I PK um. B. Beiicenona, 2002. C. 68—69 ; Tykues A.C., AxnanoB A.H., Kycannos
HI.K. OcoGeHHOCTH NPHUBIEUCHHUS B KaUeCTBE OOBUHSAEMOT'0 TI0 3209HOH (hOpME YTOIOBHOTO CyI0-
npousBojicTBa B Pecrry6mmke Kasaxcran // 3akon u Bpemst. 2004. Ne 10. C. 4244 ; Xacenos O.3.
WuctutyT 3a09HOTO OOBHHEHHMS B YTOIOBHOM cynonpon3BoacTse Pecrryommku Kazaxcran / URL:
www.rusnauka.com/l_NIO 2014/Pravo/5 154476.doc.htm ; u zp.

See: Kynpeiiuenko C. B. 3aounoe cynonponsBoactso B Poccuiickoit denepanuu o yrosios-
HBIM JIeJIaM O TSDKKUX M 0c000 TSDKKUX npecTymuieHusix: Monorpadust.- M.: IOpmuriadopm, c.
133,135.
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heard in the absence of the defendant:

1) if the defendant evades appearing in court;

2) if the defendant, being detained, refuses to be brought before the court
to the case hearing and if his/her refusal is also confirmed by his/her defense
counsel or the administration of the place of detention; (...)

The court shall decide on a case hearing in the absence of the defendant if
the prosecutor submits sound evidence that the person accused and in whose
regard the case was sent to court expressly waived his/her right to appear before
the court and to defend himself/herself personally as well as has evaded crimi-
nal investigation and trial.

Article 247 Paragraph 5 of RF CCP provides that in exceptional cases, a
court hearing on criminal cases of grave and especially-grave crimes may be
conducted without the attendance of an accused person who is outside the terri-
tory of the Russian Federation and/or declines to appear in court, unless that
person has been held accountable on the territory of a foreign state in this crimi-
nal case.’

Although the CCP of the RF does not provide a special procedure for a
remote indictment to the accused evading investigation, the investigative prac-
tice envisages that in the situations described above the pre-investigative body
sends the notification about the date of filing the charge to the address of the
residence or location of the accused in the Russian Federation. This is followed
by handing in a copy of the decision to the defense of the accused, which im-
plies bringing charges in indirect order.’

At the same time, the CCP of some countries provides for the features of
indictment in absentia to a person who avoids investigation.

Thus, for example, in accordance with Article 406 of the CCP of Latvia, if
the whereabouts of an accused are known, but he or she is evading appearance on
the basis of a summons of a public prosecutor, a copy of the prosecution shall be
issued to the accused after the conveyance by force of him or her, or sent by post
to the address for the receipt of consignments notified by such accused.

If a search for an accused has been announced, a copy of the prosecution, and
written information regarding the rights of an accused, shall immediately be issued
after the receipt of a written report regarding the arrest or detention of the accused.

If an accused is hiding in another state and a search for him or her has been
announced, a copy of the prosecution shall be issued simultaneously with the
report of the official extradition request.

In accordance with Article 297 Paragraph 5 of the CCP of Ukraine, in
case of conducting a special pre-trial investigation, the summons shall be sent to
the last known address of residence or staying of the suspect. It shall be pub-
lished in national mass media and official websites of the agencies conducting a
pre-trial investigation. The suspect shall be deemed to have been properly in-

® In this regard, the judicial board of Sverdlovsk region has recorded for a specific criminal
case that the current Russian Criminal Procedure Code does not provide for the possibility of filing
charges remotely. The execution of the mentioned action in a remote order has no procedural sig-
nificance. See: Decision No. 22-8535/2008 of the Sverdlovsk District Court of August 27, 2008.
See: KneBunos K.K Jlocyne6Hoe IpOM3BOACTBO B OTHOLICHHUH JIUL, YKJIOHSIOIIUXCS OT
YTOJIOBHOH OTBETCTBEHHOCTH 32 IpejeamMu Tepputopuu Poceuiickoit @enepanun./ mos pex. KaHz.
opuz. Hayk, gou. A.M. Barmera. — M.: IOpmmtungopm, 2018. C. 197-198.
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formed about the summons content from the moment of its publishing in na-
tional mass media. The copies of procedural documents to be delivered to the
suspect shall be sent to a defense counsel. ®

Article 206 paragraph 8 of the CCP of the Republic of Kazakhstan pro-
vides that in the case of finding the suspected outside the Republic of Kazakh-
stan and his (her) evasion to appear in the criminal prosecution bodies the per-
son, conducting the pre-trial investigation, and in the case of the appearance of
the defense counsel -the defense counsel certifies on the decision of the qualifi-
cation of an act of the suspected that the suspicion may not be declared in con-
nection with his (her) location outside the Republic of Kazakhstan and evasion
to appear in the pre-trial investigation bodies.

Furthermore, the mentioned article stipulates that if the location of the sus-
pected is known, a copy of the decision shall be sent to him (her) by means of
communication, including by mail.

If necessary, the person conducting the pre-trial investigation (investiga-
tor), with the consent of the procurator shall have the right to organize the pub-
lication of reports on the qualification of an act of the suspected in the Republi-
can mass media, the mass media on the location of the suspected, as well as in
public telecommunication networks.

Nonetheless, it is difficult to consider this method of remote indictment
as fully successful firstly because, direct sending of procedural documents,
including the decision to initiate criminal prosecution, by post, can be consid-
ered as a disregard towards the sovereignty of the state, and secondly, an-
nouncements about the decision on criminal prosecution in mass media or on
the official website of the state body cannot be considered justified, because
the accused may not have noticed them. At the same time, in accordance with
the CCP of Kazakhstan, reporting about involving the person as an accused
through mass media is not considered to be the responsibility of the official
conducting the preliminary investigation. Therefore, the officials may not take
the necessary measures to report through public telecommunication methods.
In its turn, the European Court of Human Rights considers receiving informa-
tion on criminal proceedings through mass media as a non-reliable notifica-
tion.”

Article 169 of the CCP of Georgia stipulates that, if the accused avoids ap-
pearing before an investigative authority, he/she or his/her relative shall be
given a reasonable period for hiring a defense lawyer. If he/she fails to hire a
defense lawyer within that period the accused shall be assigned a mandatory
defense. To bring charges, the prosecutor, or upon his/her instructions, an inves-
tigator, shall summon the defense lawyer of the accused and familiarize him/her
with the indictment, which shall be considered the same as bringing charges.
The defense lawyer of the accused shall confirm in writing that he/she has be-
come familiar with the charges.

¥ The CCP of Ukraine provides a separate chapter, 24-1, which regulates the features of the
preliminary investigation in the absence of the accused (proceedings in absentia). This procedure is
called "Special pre-trial procedure".
See: Uadopmars o mocranosieHnn ECITY ot 18 mast 2004 r. o nexy «ILlomonpu
(Somogyi) npotus Utamuu (xxanoda Ne 67972/01) // CIIC «KoncynbranTIlimocy.
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It is easy to note that the features of the remote indictment provided by RA
CCP, with some differences, were receptions from the procedural system of
Georgia (more on this see later).

Presenting a charge to the accused in absentia is necessary in order to en-
sure the further course of the proceedings. Thus, during the pre-trial proceed-
ings carried out in the absence of the accused, the following situations can be
distinguished:

First, the accused hasn’t been formally charged. This situation may be fea-
sible when the accused evaded the investigation before the charge was pre-
sented to him.

Second, even though the formal charge was brought before the accused evaded
the investigation, the charge was changed after the accused evaded the investigation.

Third, when the defense attorney involved in the remote indictments was
replaced by a new one, even though the formal charge was presented to the
replaced defense attorney.

Fourth, in each case of amendment of the charge by the competent prose-
cutor of the proceedings in absentia.

Another subject to discussion is the question of the circumstances under
which the system of filing charges remotely can be conducted.

According to A. Tukiev, at the time of filing a charge in absentia, among
the facts that are the standard of proof in the case, additional circumstances
specific to the given proceedings must be established, such as- the fact of the
accused's evasion of the investigation, the fact that the latter was notified of the
place and time of the proceedings, as well as the requirement to attend the pro-
ceedings in person'’:

It is noteworthy that the basis for filing charges in absentia is the impossi-
bility of ensuring the presence of the accused evading investigation. In this case
the investigator is deprived of the opportunity to file charges against the accused
in general terms. And the terms for filing charges remotely are perhaps the cir-
cumstances that are the basis for the investigator to make a decision to initiate
remote indictments (CCP of RA, Article 476). In addition, the participation of
the defense in its process is also an independent condition.

Accordingly, the structural framework of presenting charges remotely in
RA criminal proceedings can be implemented only when the investigator has
made a decision to conduct remote indictments against the accused. In other
words, the presentation of the accusation in a remote order as a judicial action
should chronologically follow the decision to transform the proceedings from
the general order to the remote order. This implies that the structure of present-
ing the accusation remotely cannot be applied earlier than the decision of the
investigator to conduct remote indictments against the accused.

According to Article 479 of the CCP of RA: "3. in remote proceedings,
the charges shall be brought by handing over the copy of the decision to initiate
criminal prosecution to the defense counsel of the accused who avoids investi-
gation, as well as clarifying to him the factual bases and legal assessment of the
accusation. The execution of the specified actions is confirmed by the corre-

19 See.: Tykues A. C. [IpoGiieMbl IpoLecCyabHOM HOpPMbI 3204HOTO YTOIOBHOIO CYAOIIPO-
H3BOZICTBA: aBTOped. AuC. ... KaHA. Iopux. HayK. Kaparanma, 2005. C. 20.
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sponding protocol, which is signed by the investigator and the defense attorney.

In order to present an accusation to the accused in remote proceedings, the
participation of the defense is mandatory. And if the accused does not have a
lawyer involved in the proceedings, the investigator takes measures to provide
the accused with a lawyer (CCP of RA, Article 478, Part 2). In addition, the
CCP of the Republic of Armenia stipulates that if the accused has not been
charged before the decision to conduct remote proceedings is made, then the
time limit (18 hours) for the filing of the charge, defined in part 1 of Article 190
of the CCP of the Republic of Armenia, begins to run, from the moment of in-
volving a defense attorney in the proceedings in accordance with Article 478,
Part 2 (CCP of the Republic of Armenia, Article 479, Part 2)."

It is quite evident that the mentioned norm provides for calculating the to-
tal term for filing charges only for those cases when the accused does not have a
lawyer involved in the proceedings. Therefore, the question arises as to how the
time limits for bringing charges should be calculated when a defense attorney
was involved in the proceedings or the defense attorney did not appear within
the specified period to participate in the process of bringing charges.

In view of the above, if a defense attorney was involved in the proceedings
before the decision to conduct remote proceedings was made, then the period
defined by Article 190, Part 1 of the CCP (18 hours) should begin to run from
the moment of making the decision to conduct remote proceedings. In case of
impossibility to ensure the presence of the defense counsel of the accused
within those terms, then the procedure set forth in part 3 of Article 190 of the
CCP of the Republic of Armenia shall analogically apply to the defense coun-
sel. Thus, in accordance with the above mentioned procedure, accusation shall
be presented to the defense counsel at the disposal of the body conducting the
proceedings within 24 hours after appearing.

The procedure defined by Article 190, Part 3 of the CCP of the Republic of
Armenia shall also be applied in the event that, although being involved in the
proceedings in accordance with the procedure provided for by Article 478, Part
2 of the CCP, the defense counsel fails to be available within the due time (18
hours). Meanwhile, when the defense attorney notified to participate in the
process of filing charges in absentia does not appear twice without a valid rea-
son to participate in the mandatory procedural action, he may be excluded from
the proceedings by the decision of the investigator (CCP of the Republic of
Armenia, Article 147).

Thus, we consider that once the investigator has made a decision to remove
the defense counsel of the accused from the proceedings, the defense counsel
should be involved in the remote proceedings in accordance with the procedure
provided for in Article 478, Part 2 of the CCP of the Republic of Armenia, start-

' According to part 2 of Article 478 of the CCP of RA, if the accused does not have a defense
attorney involved in the proceedings, after the start of remote proceedings, within a three-day period,
the investigator sends the evading accused, and in case of its objective impossibility, any of his close
relatives to the given accused remotely. a copy of the decision to conduct proceedings and providing
a ten-day period for inviting a defense attorney, as well as a written explanation of the consequences
of conducting remote proceedings and not inviting a defense attorney within that period. If a defense
attorney is not invited within that period, the investigator requests the Chamber of Advocates of the
Republic of Armenia to appoint a defense attorney.
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ing the calculation of the three-day period from the day following the day. The
decision on removing the defense attorney from the proceedings was approved by
the supervising prosecutor. In case of the involvement of a new defense attorney
in remote proceedings , the procedure provided for in Article 479, Part 2 of the
CCP of the Republic of Armenia shall be applied again.

The above-mentioned situation can occur in the event that the accused has
not been charged in the given proceedings. Therefore, if the accusation was
presented to the accused in the given proceedings through a general procedure,
then the above-mentioned structure of presenting the charges remotely, through
the defense counsel, will not be valid.

Nonetheless, if the competent prosecutor changed the accusation after the
accused evaded the examination, even though the accusation was presented to
the accused in general order, we strongly believe that to ensure the further
course of the proceedings in absentia and the right of defense of the accused, the
amended accusation should be presented to the defense counsel of the accused
avoiding the examination, keeping in mind the procedure provided by Article
190 (relevant part (mutatis mutandis)) and Article 479, Part 3 of the CCP of
RA. The same procedure should be applied in remote proceedings in each case
of changing the charge by the supervising prosecutor.

We assume that the structure of presenting charges to the defense counsel
in remote proceedings should also be applied in the case when the defense
counsel involved in the proceedings was replaced by a new one, and the charges
were presented to the previous defense counsel. In this case, the investigator,
observing the procedure provided for by Article 479, Part 3 of the CCP of RA,
must present the accusation to the new defense attorney involved in the pro-
ceedings. The mentioned regulation aims to ensure the effective functioning of
the defendant's right to defense in competitive proceedings.

At the same time, we consider that if several defenders were involved in
the remote proceedings, but at least one of them was charged, then there is no
need to charge the other defender(s).

Presenting the accusation to the defense counsel in the remote proceedings
does not exclude the application of the general procedure for presenting the
accusation to the accused in the pre-trial proceedings (Article 190 of the CCP of
the Republic of Armenia), when the investigator makes a decision to conduct
the proceedings in a general procedure based on ensuring the physical availabil-
ity of the accused. In such cases, the obstacle to filing a charge in a general pro-
cedure disappears. The legal possibility to continue the proceedings based on a
charge filed in a remote procedure ceases because a charge filed in remote pro-
ceedings can only ensure the further course of the remote proceedings, and the
procedure carried out in a general procedure requires a general procedure, per-
formance of procedural actions.

Thus, when the accused appears in the investigation or his participation in
the investigation of the case is ensured in some other way, then the direct pres-
entation of the charges becomes mandatory. Therefore, if the charges were not
presented to the accused before the decision to conduct proceedings in absentia
was made, or even if it was, but the charges were later changed, then the body
conducting the proceedings cannot refer to the fact that the charges were clari-
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fied to the defense counsel and refuse to present an accusation to the accused
who appeared for the examination.

This is also due to the fact that, in comparison with the remote procedure,
presenting an accusation to the accused in a general procedure is a more objec-
tive process arising from the latter's rights, which provides an opportunity to
ensure both the factual basis and legal assessment of the accusation, as well as
the accused's awareness of his rights and responsibilities, and in case the ac-
cused refuses to sign the protocol, the investigator has the opportunity to find
out the reasons for the refusal.

The above structure of charging the accused in remote proceedings seems
fully justified when the location of the accused who evades investigation is un-
known. However, the question arises whether the application of this same pro-
cedure can be considered justified when the location of the accused who evades
investigation is known. Still it is not possible to ensure his availability to the
proceedings (for example, the accused is outside the borders of the Republic of
Armenia and it is not possible to arrange his extradition ).

In the situations described in the jurisprudence, the following approaches
worthy of attention are put forward regarding the features of presenting charges
in remote proceedings .

Thus, P.A. Litvishko believes that in order to perform procedural actions within
the framework of mutual legal assistance, including indicting and interrogating the
accused, the investigator can send a request to the relevant consular representation of
the country where the accused is located, if this is provided for by international trea-
ties or allowed by the legislation of the state of location':

According to K. K. Klevtsov, in cases where the preliminary investigation
body knows the exact location of the accused, the latter should take measures to
notify the accused about the day and time of bringing charges, and only in case
of his failure to appear, file charges remotely."”> Mandatory notification of the
accused is fully justified when there is a suspicion that the person is not aware
of the criminal prosecution initiated against him.

In case the location of the accused who is in another country and is evad-
ing investigation is known, it is also suggested to organize the trial process of
bringing charges through international mutual assistance."*

Undoubtedly, the presentation of charges to the accused in the framework
of mutual legal assistance can ensure the condition of the accused being prop-
erly notified of the criminal prosecution initiated against him in the case of
remote proceedings, and subsequently create an opportunity to make a decision
to apply remote proceedings to the given accused.’ Therefore, we believe that

12 See JIutBumiko I1. A. OcyliecTBIEHHE YrOIOBHO-IPOLECCYANbHON IOPUCIUKIIH B 3apy-
OeXXHBIX IIPECTABUTEIbCTBAX TOCYIAPCTB: AUC. ... KaHM. Iopul. Hayk. M., 2014. C. 79.

13 See Knesuog K. K. Jlocyne6HOE IPOH3BOACTBO B OTHOLICHHH JIHLI, YKJIOHSIOLIHXCS OT
YrOJIOBHOW OTBETCTBEHHOCTH 3a IpejesiamMu Tepputopuu Poccuiickoii @enepanun./ mos pel. KaHsi.
opuz. Hayk, pou. A.M. Barmera. — M.: IOpmmtungopm, 2018. C. 201-202.

1 Qee ibid, C. 206-211.

!5 Recently, the issues of providing legal assistance with the use of typefaces have attracted
great interest at the scientific level as well, which indicates the need to use this possibility in practice.
The CCP of the Republic of Armenia does not contain norms that regulate the issues of
performing non-evidential (but procedural) actions through the use of evidence. However, a number

of international treaties simply provide for provisions that allow the use of specifics within the
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the presentation of charges to the accused in the framework of mutual legal
assistance can be considered justified when the accused does not avoid partici-
pating in the proceedings or is not aware of the criminal prosecution initiated
against him, in other words, there are no grounds or (and) conditions for con-
ducting proceedings in absentia.

Nevertheless, in the event that the basis and conditions of remote proceed-
ings are present, and the investigator has made a decision to conduct remote
proceedings, then we believe that presenting an accusation to the accused by
means of a bond does not follow the general ideology of remote proceedings. If
it is considered acceptable to present the accusation to the accused who avoids
the investigation by means of a bond, the performance of evidentiary and other
procedural actions through this means should also be accepted, which will con-
tradict the nature of remote indictments and will neutralize the purpose of
these proceedings, and the proceedings will not be considered in absentia.

The idea behind remote proceedings, that is, the accused's waiver of his
right to participate in the proceedings, cannot lead to the duty of the prosecuting
authority to provide the accused with a direct presentation of the charges. In
case of waiving the right to participate in the proceedings, the accused also indi-
rectly refuses to participate in such actions that imply his direct participation.
Therefore, in case of avoiding the examination of the accused, the preliminary
investigation body cannot be burdened with such obligations in the remote
proceedings initiated, which would assume to ensure the direct presentation of
the accusation to the accused at any cost.

Accordingly, it is worth noting that the documentation of the accused's re-
fusal to participate in the proceedings and the refusal of separate procedural
rights are the same. Therefore, if the defendant waives his right to participate in
the criminal proceedings, he also indirectly waives a number of other procedural
rights (for example, the right to cross-examination or the right to testify, the
right to directly participate in the process of presenting an accusation).'® In addi-
tion, it is not easy in practice to organize procedural actions carried out within
the framework of international mutual assistance, which may create unjustified
obstacles to the implementation of the said procedural actions, thus limiting the
further movement of the proceedings.'’

Thus, based on the above, it can be noted that bringing an accusation
through a defense attorney is considered a legal fiction enshrined in the CCP,
which provides an opportunity to ensure the further progress of the proceedings,

framework of legal aid. Among them are the Convention against Corruption (Articles 32, 46), the
Convention against Transnational Organized Crime (Articles 18, 24), the Second Additional
Protocol to the European Convention on Legal Aid of 1959. Article 9, Chisinau Convention 2002
(Articles 6, 105).

The national legislation of some foreign countries also provides for the possibility of specific
use within the framework of legal aid (for example, Canada). The legislation of many countries
provides for the use of tapes in court proceedings, rarely in the pre-trial phase:

'S Due to the above, we agree with the authors who claim that the accused's refusal to
participate in the proceedings should be evaluated as a waiver of the right to testify. See Xaun A.JL.,
AxnmoexoB A.K. Bornpocs! onTuMu3aiiy npeaBapuTesibHOro pacciaenosanust// IlepcriekTiBel
TOCYAPCTBEHHO-MPABOBOTO H COLUANLHOTO PA3BHTHS PK. - Kocranait, 2001. - C. 223.

"7 The CCP of the Republic of Armenia lacks provisions regulating the performance of non-
evidential procedural actions through the use of evidence.
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in particular, in the absence of the accused, to complete the preliminary investi-
gation and send the proceedings to the court on the one hand, and make it pos-
sible to guarantee effective implementation of the principle of competition and
the defendant's right to defense in criminal proceedings on the other. In the CCP
of the Republic of Armenia, the regulations for presenting charges to the ac-
cused in remote proceedings cannot be considered complete. However, if the
criminal procedure law is applied by analogy, it will be possible to overcome
the legislative gaps described above.

QUADPY NULPLBUL, MEShY UUrS8UL — Ukngupmubp akpjupughlyp
dbquypyuyh puguluynipyudp hpulfubugdng Jupnijpand— Znqjwusp Jbpupb-
poud E dbnunpuih pugujumnipjudp hpujwbwgynn qupnypnid (hknwljw
Jupnyp) dknunpuip tkpjuyugubint Enipjutp b wpwbdtwhwnlnipniiit-
ph:

ZEnptwljubpt winpunueinud i Jknunpuh puguljunipjudp hpw-
juwbwgynn Jupnyph pupugpnid dknunpup ubplujugubint hhupht b wuy-
dwtukphl, pubtwplynn httunhwuninp Jhpwpkpu) nbunipjut dky wpunw-
hwjndws Jupshpubkpht:

Lkphuyugynud tu wqquyjhtt ppiunuwunwdupuljut opktunpnipjui dky
juunpn wnwpu httunhnninh juinbtwupgnudutpp, b ppujuwhudbdwnw-
Jutp &t wigjugynid wpnuwuwhdwiyut Gpypubph opkunpmipjudp tw-
huunbudws jupquynpnidubph dheoli:

Znnudnid ukpyuyugynud ki twlb jpuinpn wowplugh 4Epwpkpuy Uwp-
nnt hpuynittpubph pnyuljut puunwupuih ghppnpnonudubipn, b nputg ny-
uh tkppn pubtwplynid tu htnwljw Jupnypenid dbnunputp tkpluyjugutng
nbuwgnpstwjutt hhdtwhiinhpubpn:

Lutupdwt wpwplw E puntnid twb wyb hwpgp, np Epp twawpttinie-
jutt dwpduht huynth L dbnunpjuh qunidbnt £ogphn Jquypp, wwyw Jepehtiu
wpynp yhwp t dhongutp dkntwpyh dbknunpuip tkpjujugubint opdw b dw-
Uh dwuht knunpuhtt Swunigbnt ninnnipjudp, b dhuyt tpw sukpjujubu-
nt nypmd Uknunpuip ukpjuyugh hinwljw Yupgny:

Zupgunpuul juwwlgnipjudp hknhtwlukpp hwignid Eu wyt hbwnbnipe-
jut, np Epp wpluw b (hund hipwlw Jupnyph hhuph nt wuydwuubkpp,
pluthsp npnonid E juyjugunid hipwjw Jupnyp hpujuwbwgitine dwuht, wyw
Uknunpjuihtt mkuwjuuh dhongny dbknunpuup ukpuyugubtip sh phunid hk-
nwljw Jupnyph punhwinip qunuthwpwpwinipniihg:

Pwunh pwnkp - Akpwlu Jupniyp, dknugpubp Gkpluyughly, dknunnuiph hn-
thnfum, wkuwluwy, dpowqquypll hnpioginipinil, hpuywpuwlughl  Swhnignii,
wwonwahl Jupnyphg Aknughk;

TF'ATUK KA3WUHSAH, IETUK MKPTUYSIH - Ilpeovsagnenue ooéunenusn 6
HpOU38OOCHIGE, OCYWECMEAAEMOM 6 omcymcmeue 00eunsemozo — Crtatbsi Kacaercs
CYTH U 0COOCHHOCTEU MPEAbSIBICHUS OOBHHEHUSI B IPOU3BOJICTBE, OCYIICCTBISIEMOM B
OTCYTCTBUE OOBHHSAEMOIO (320YHOE MPOU3BOJICTBO).

ABTOpBI 00pamIAOTCS K OCHOBAHHSM W YCJIOBUSM IPEABSIBICHUS OOBHHCHUS B
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XOJIC TPOM3BOJICTBA, OCYIIECTBIIIEMOr0 B OTCYTCTBHUEC OOBHHSIEMOrO, K MHCHUSM, BbI-
CKa3aHHBIM B TCOPUH OTHOCHTEIIEHO PACCMATPUBACMOTO HHCTHUTYTA.

[IpencraBnsroTCs perjaMeHThI PAacCCMATPUBAEMOrO WHCTUTYTA B HAMOHAILHOM
YTOJIOBHO-TIPOLIECCYAIEHOM 3aKOHOJATEIBCTBE M MPOBOAATCS COIIOCTABIICHUS PETyIH-
POBaHUIL, MPEIYCMOTPEHHBIX 3aKOHOIATEIILCTBOM 3apyO0e)KHBIX CTPAH.

B cratbe mpeacTaBieHsl Takke no3uinu EBpomneiickoro cyna mo mnpaBaM 4esioBe-
Ka 10 JaHHOMY BOIIPOCY, W B HMX CBET€ OOCYXTAIOTCS TEOPETHUCCKHE INPOOIEMBI
NpeabsBIeHUS OOBUHEHNH B 3209HOM IIPOHU3BOJICTBE.

[IpemmeTrom 0OCYXIEHNS CTAHOBHUTCS TAaKKe BOIIPOC O TOM, KOT/a OpTaHy Ipen-
BapHUTEIILHOTO CIICACTBUS M3BECTHO TOYHOE MECTO HAXOXKICHHS OOBUHIEMOTO, JOJDKCH
T TOCJICAHUN TPUHATH MEPBI Ui YBEIOMIICHHS OOBHHSEMOIO O JHE M BpPEMCHH
NPEIbsBICHUS OOBHHEHUS, W TOJLKO B CIy4ae €ro HESBKH IPEABbIBUTH OOBUHCHUE B
320YHOM TMOPSIKE.

B cBsI3u ¢ TIOCTAaHOBKO# BOIPOCA aBTOPHI MPUXOAT K BEIBOIY, YTO KOTJa MMEIOT-
Csl OCHOBAHUS M YCJIOBHSI 3209HOTO MPOU3BOJICTBA, U CICIOBATEIb IPUHUMACT PEIICHHUE
00 OCyIIeCTBICHUH 3a09HOTO TPOU3BOACTBA, TO MPEIbSIBICHHE OOBUHAEMOMY OOBHHE-
HUS TI0 BUJCOCBSA3H HE BEITEKAET M3 0OIICH MACOIIOTHH 3a09HOTO ITPOU3BOICTBA.

KiroueBble c0Ba: 3aounoe npousgoocmeo, npedvasienHue 008UHeHUs, UsMeHeHue 008uU-
HeHUsl, BUOEOCEs3b, MeJNCOYHAPOOHAsl G3AUMONOMOWb, NYOIUUHOE Y8eOOMACHUe, OMCMPAHEHUe
3AUUMHUKA OM NPOU3E00CMEA
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CRIMINAL PROSECUTION IN THE CRIMINAL PROCEDURE OF
THE REPUBLIC OF ARMENIA

SAMVEL DILBANDYAN

This article is dedicated to the issues of criminal prosecution in criminal proce-
dure. In the current Code of Criminal Procedure, a new ideology was introduced for the
implementation of criminal procedure problems in pre-trial proceedings. In the criminal
proceedings, the criminal prosecution has a significant role, it determines the further
course of the criminal proceedings and the boundaries of the investigation. Criminal
prosecution is apparently the driving force behind criminal proceedings, which means
that the further course of criminal proceedings is determined by it. Undoubtedly, it is
also important for ensuring the protection of human rights within the framework of
criminal proceedings.

So far, the issues of initiation and implementation of criminal prosecution have
remained unresolved in the theory and practice of criminal procedure. Although the
criminal procedure legislation regulates in detail the legal bases of criminal prosecution,
some important issues remain unsettled. Today, the replacement of the terms of the
criminal proceedings with the terms of the criminal prosecution has caused problems in
the implementation of the right to defend for the persons who were actually prosecuted,
in particular, the said person is deprived of the opportunity to exercise the fundamental
rights of the accused. The essence of the problem lies in the fact that the body conduct-
ing the proceedings, in order to fit within the terms of criminal prosecution set by the
law, strives to give a later status to the person actually prosecuted, in order to fit within
the stated terms. Meanwhile, the body conducting the proceedings performs such proce-
dural actions throughout the criminal proceedings that affect the legitimate interests of
the person who is actually under criminal prosecution.

Key words: criminal prosecution, institute of criminal prosecution, criminal proceedings,
initiate criminal proceedings, actual criminal prosecution, terms of criminal prosecution

The concepts of 'Criminal Prosecution' and the 'Institution of Criminal
Prosecution' were initially legislated in the RA Constitution (1995) and later in
the Code of Criminal Procedure. Criminal prosecution was sufficiently studied
in domestic theory of criminal procedure law and the most recognized approach
was that criminal prosecution is related to the appearance of a person in crimi-
nal proceedings. This concept has been applied in the current Code of Criminal
Procedure. However, unlike the previous version, the current Code of Criminal
Procedure provides only a definition for the concept of the 'Initiation of Crimi-
nal Prosecution' among its main definitions. The demarcation of the concepts of
'Criminal Prosecution,' 'Initiation of Criminal Prosecution,’ and 'Accused' is
crucial because the initiation of criminal prosecution is often perceived as the
involvement of a person as an accused, while it is a broader concept in terms of
content.
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To address this issue, it is essential to consider the approaches found in le-
gal literature, which are instrumental for the legislative definition and practical
application of this concept. In judicial literature, there is no unified approach to
the concept of criminal prosecution, highlighting its complexity. Similarly, in
procedural literature, there are differing opinions regarding the characteristic
features and practical significance of the concept. It's worth noting that these
concepts were scarcely explored in Soviet criminal procedure law, as criminal
prosecution was not used as a procedural category in Soviet legislation. It was
only after being enshrined in the RA Constitution (1995) and the former Code
of Criminal Procedure that it received attention in domestic procedural litera-
ture. Both domestic and foreign legal scholars have generally recognized that
criminal prosecution relates to a person's involvement in criminal proceedings.

Soviet legal scholar M.S. Storgovich has studied the function of criminal
prosecution quite deeply, we think that we should agree with his approach, em-
phasizing that "the concept of criminal prosecution indicates the accusatory
nature of that activity, criminal prosecution is the accusation, as a procedural
function, accusatory activity" ' . Of course, there are scholars who have a differ-
ent approach, particularly in the procedural literature there is no unified ap-
proach to the concept of criminal prosecution. There are scholars, in particular
L. Larin and V. Savitsky, who consider the criminal prosecution to be an evi-
dentiary action at the stage of the preliminary investigation’. The above-
mentioned scholars expressed positions regarding the concept of "criminal
prosecution" which we can say complemented each other and today the men-
tioned concept is presented as a combination of these approaches.

Criminal prosecution indeed serves as the driving force behind criminal
proceedings, significantly influencing their course and outcomes. It plays a piv-
otal role in determining the trajectory of criminal cases and, unquestionably,
holds paramount importance in safeguarding human rights within the frame-
work of criminal proceedings.

In this context, it is imperative to align with the perspective articulated in
the guide on the RA Code of Criminal Procedure, which asserts that 'a com-
pletely new concept forms the foundation of legal relations related to criminal
prosecution.! Consequently, almost all regulations pertaining to this domain
have undergone fundamental revisions in the Code. The category of 'Criminal
Prosecution' has assumed a more comprehensive character. It now encompasses
not only the initiation of criminal prosecution, decisions of non-prosecution,
and its termination but also delves into the various phases of criminal prosecu-
tion, including its suspension and subsequent renewal’. Due to this logic, in the
new Code of Criminal Procedure, a new concept of pre-trial proceedings was
applied, in the center of which is the person - the accused. According to Article
6, Clause 17 of the former Code of Criminal Procedure: "Criminal prosecution”
means all procedural activities conducted by the prosecuting bodies, and in

! See Ctporosuu M. C. Yro/oBHOE IpeciieOBAHUE B COBETCKOM YrOJIOBHOM IIpOLECCE,
M., 1951, page 58.

% See VTomoBHSIiT MpoIece, CI0Baph CIPABOYHKK, /Mo pea. B.M. Casumkoro, M., 1999,
page 186.

? See A practical guide to conceptual solutions, innovative approaches and key institutions
of the new RA Criminal Procedure Code, Yerevan, 2022. page 287.
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cases envisaged in this Code, by the injured party, with the purpose of revealing
the action prohibited by criminal law, identifying the personality of its actor,
determining whether he is guilty of a crime, and ensuring that the criminal is
punished or subjected to other compulsory measures”. The concept of criminal
prosecution is not given in the current Code of Criminal Procedure of the Re-
public of Armenia, which, in our opinion, causes certain problems related to the
protection of the rights and legitimate interests of the persons actually subjected
to criminal prosecution.

According to Article 6, Clause 42 of the current Code of Criminal Proce-
dure of the Republic of Armenia: “Charges: a hypothesis about commission of
an alleged crime by a specific person, which has factual and legal substantia-
tion”.

The concept of charge was also defined in the Article 6, Clause 20 of the
former Code of Criminal Procedure: “A statement made in the manner pre-
scribed by this Code and claiming that a named person has committed a definite
action prohibited by criminal law”.

In contrast to the previous Code of Criminal Procedure, the criminal
prosecution under the new legislation begins with the decision to involve a per-
son as an accused. This legislative regulation gives grounds for concluding that
initiating a criminal prosecution is equivalent to involving a person as an ac-
cused. With the mentioned decision, the person acquires the status of the ac-
cused and fulfils his/her rights provided by the procedural law and bears the
corresponding responsibilities. In relation to the mentioned issue, the European
Court of Human Rights and the RA Court of Cassation interpret the concept of
criminal prosecution quite widely in their case law. In the case regarding Levik
Poghosyan, the RA Court of Cassation expressed the position that it considers
the initiation of a criminal case against a person as the initiation of a criminal
prosecution and considers the appeal of the decision to initiate a criminal case
legitimate®.

Within the framework of the case-law of the European Court and the RA
Court of Cassation, it is important to clarify the issue of whether there is crimi-
nal prosecution or not in the cases of arrest and initiation of criminal proceed-
ings. In other words, whether the person who found himself/herself in the men-
tioned status can consider himself/herself to be actually criminally prosecuted
and exercise the rights provided by the European Convention on the Protection
of Human Rights and Fundamental Freedoms and the Code of Criminal Proce-
dure of the Republic of Armenia. This issue, within the framework of the legal
regulations of the current Code of Criminal Procedure, poses problems related
to arrest and the initiation of criminal proceedings. According to the Code,
criminal prosecution begins at the moment a decision to initiate criminal pro-
ceedings is made.

Arrest: restriction of the right to personal liberty without a court decision
based on an immediately arisen reasonable suspicion of a commission of a
crime or for bringing the accused before the Court’.

4 See The Decision No. EKD/0136/11/11 of the RA Court of Cassation, 22 December 2011
regarding Levik Poghosyan.
5 See Article 6, Part 1, Clause 44 of the RA Code of Criminal Procedure.
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According to the previous Code of Criminal Procedure, arrest was also
considered a criminal prosecution. According to the current Code of Criminal
Procedure, although the arrest is not an initiation of criminal prosecution, the
arrested person exercises the rights provided by the law for the accused.

According to Article 109, Clause 5 of the Code of Criminal Procedure:
“Promptly, but no later than within six hours upon de-facto deprivation of lib-
erty in a manner prescribed by this Article, a decision on arresting or releasing
him, as well as the list of rights and obligations of the accused prescribed by
this Code shall be served upon the Arrested Person.” According to the regula-
tion in criminal law, in case of arrest, actual criminal prosecution is carried out
against a person, because before acquiring the relevant rights of the accused, the
arrested person has the following rights: to know the reason for depriving
him/her of freedom, to keep silence, to inform the person of his/her choice
about his/her location, to communicate and meet with a lawyer, to undergo a
medical examination at his/her request (Article 110, Clause 2 of the Code of
Criminal Procedure).

It is evident that an arrest signifies the initiation of criminal prosecution
against the person, irrespective of the fact that, according to criminal procedure
legislation, formal criminal prosecution and its associated timeframes com-
mence upon the decision to initiate such prosecution. In the case of an arrest, it
is clear that actual criminal prosecution has commenced, and the individual in
question, as a subject of criminal prosecution, possesses the right to protect their
rights.

The question of actual criminal prosecution upon initiating criminal pro-
ceedings can be problematic. Initiating criminal proceedings marks the com-
mencement of criminal proceedings and serves as the legal foundation for carry-
ing out procedural and evidentiary actions. The absence of this initiation can
result in the termination of criminal proceedings.

According to part 2 of Article 178 of the Code of Criminal Procedure, the
protocol for initiating criminal proceedings must include the investigator's
name, surname, position, the reason for initiating criminal proceedings, a factual
description of the apparent crime as stated in the report, and the relevant article,
part, or clause of the criminal code under which the proceedings commence.
The protocol may also list any attached materials. Notably, there is no require-
ment to identify the person allegedly responsible for the crime in the protocol
for initiating criminal proceedings.

The relationship between the initiation of criminal proceedings and crimi-
nal prosecution is of practical significance. Can initiating criminal proceedings
with characteristics of an apparent crime constitute actual criminal prosecution?

This issue remained relevant even under the previous Code of Criminal
Procedure, where a criminal case was initiated not only based on the occurrence
of a crime but also against the person allegedly responsible for it. Although
Article 6 of the former Code of Criminal Procedure defined the initiation of
criminal prosecution as involving the arrest of a person, making a decision to
implead a person as an accused, and applying compulsory measures, the RA
Court of Cassation, in its precedent decisions, interprets criminal prosecution
more broadly. Specifically, the Court of Cassation emphasizes that when a deci-
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sion to initiate a criminal case suggests that a specific person has committed a
criminal act, it carries legal consequences equivalent to charging that person®.

According to the case law established by the European Court of Human
Rights concerning the concept of a “Criminal charge” the term should be under-
stood not merely in a formal (documentary) but in a substantive (practical)
sense. In this context, an 'accusation' can be defined as an official notification
by a competent authority to an individual, indicating a presumption that they
have committed a criminal offense (see Deweer v. Belgium, Judgement of 27
February 1980, Application No. 6903/75, paragraphs 44, 46, 75). In simpler
terms, the presence of “an accusation” against an individual can also be estab-
lished through actions that imply suspicion of a crime and significantly affect
the situation of the person in question (as highlighted in the Eckle v. Germany,
Judgment of 15 July 1982, Application No. 8130/78, paragraph 73, Subinski v.
Slovenia, Judgment of 18 January 2007, Application No. 19611/04, paragraph
62, and G.K. v. Poland, Judgment of 20 January 2004, Application No.
38816/97, paragraph 98).

Since the protocol for initiating criminal proceedings is considered equiva-
lent to the decision to institute a criminal case, it's essential to refer to the posi-
tion of the Court of Cassation in cases such as V. Grigoryan and V. Manukyan.
According to this position, “The decision to initiate a criminal case does not
confer procedural status upon an individual allegedly involved in a crime”. The
Court of Cassation asserts that the decision to initiate a criminal case doesn't
require the identification of the person allegedly committing the crime. This is
because the purpose of initiating a criminal case differs from granting a status or
filing charges. Additionally, the law doesn't mandate a specific level of evi-
dence for making this decision. Furthermore, during the initiation of a criminal
case, the burden of proof is solely to establish the grounds for initiating a crimi-
nal case, not to assign a status to the alleged offender or press charges. In the
case of initiating criminal proceedings, a specific level of proof is also not re-
quired. However, if the crime report documents an event, action, or inaction that
can reasonably receive a preliminary legal assessment for compliance with any
act outlined in the Criminal Code of the Republic of Armenia, it may proceed.

Criminal proceedings are initiated on the fact, but not the person, so these
assessments can only refer to the facts and cannot refer to the person or his/her
actions.

If the actions of the person who allegedly committed the crime are de-
scribed in the record of initiation of criminal proceedings and an appropriate
legal assessment is given to them, then we can say that the criminal prosecution
against the person has already started with the execution of the mentioned pro-
cedural act.

The purpose of the broad interpretation of criminal prosecution is to
preserve to the person who is actually prosecuted with the rights within the
criminal proceedings, in particular with the right to dispute the legality of
the criminal proceedings initiated against him/her. It is not excluded that
criminal proceedings are initiated against a person before the decision to

¢ See The Decision No. EKD/0136/11/11 of the RA Court of Cassation, 22 December 2011
regarding Levik Poghosyan.
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institute criminal prosecution is made, in particular, procedural and evi-
dentiary actions may be carried out.

In fact, a person who is actually being prosecuted, but does not have the
status of a private participant in the proceedings, is deprived of the opportunity
to actively participate in the proceedings. Of course, one should agree with the
approach found in the procedural literature that criminal prosecution should
consider all those actions that contain suspicions that a person has apparently
committed a crime .

Today, the replacement of the terms of the criminal proceedings with the
terms of the criminal prosecution has caused problems in the implementation of
the right to defense for the persons who were actually prosecuted, in particular,
the said person is deprived of the opportunity to exercise the fundamental rights
of the accused. The essence of the problem lies in the fact that the body con-
ducting the proceedings, in order to fit within the criminal prosecution terms,
set by the law, seeks to give a status to the actual criminal prosecution person
later, in order to fit within the stated terms. Meanwhile, the body conducting the
proceedings performs such procedural actions throughout the criminal proceed-
ings that affect the legitimate interests of the person who is actually under
criminal prosecution. Thus, there are evidentiary actions defined by the Code, in
connection with the execution of which the accused exercises certain rights. The
private participant in the proceedings, to the legitimate interest of whom the
expert examination concerns prima facie, shall have the following rights in rela-
tion to the performance of an expert examination: 1) Prior to the performance of
the expert examination, to become familiarized with the decision of the Investi-
gator on ordering an expert examination and to obtain clarification of his rights
under this Article; 2) To seek a recusal to the Expert in three days after receiv-
ing the Investigator’s decision on performance expert examination, to submit a
motion to have a person specified by him invited as an Expert, substantiating
that such person is professionally competent as well as to submit a motion to
have posed additional questions to the Expert; 3) Upon the permission of the
Investigator and the consent of the Expert, to be present during the performance
of the expert examination; 4) To provide explanations to the Expert; 5) To ob-
tain a copy of the Expert’s conclusion within 3 days of transferring such conclu-
sion to the Investigator; 6) To submit a motion on questioning the Expert or
ordering an additional expert examination or a repeat expert examination; 7) To
take part in the questioning of the Expert performed on his motion®. In fact, this
is a very crucial evidentiary action, and sufficient rights have been fairly re-
served to the interested person by the legislation, therefore, the realization of the
above-mentioned rights is of essential importance for the person who has actu-
ally been prosecuted.

According to the Part 41 of the Article 6 of the Code of Criminal Proce-
dure: “Institution of criminal prosecution: rendering of a decision by the Prose-
cutor which contains description and legal assessment of the alleged criminal
offence of a person, or submission of a criminal claim to the Court by an alleged

7 See Kanbunuknii B. B. [IpaBo cBueTens Ha 3amnTy // 3aKOHOAATEILCTBO H IPAKTHKA,
2000, Ne 2(5) - pages 11-13:
¥ See Part 1 of Article 255 of the RA Criminal Procedure Code.
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Victim”. In the current Code of Criminal Procedure, the concept of "initiation of
criminal prosecution" is given, and not the "criminal prosecution". The content
of initiating a criminal prosecution is the description of the apparent crime
committed by a person and the legal assessment given to it.

The concept of criminal prosecution is not a theoretical category, but a
concept of practical importance, which is related to the implementation of the
right to protection of a person during the execution of procedural actions. For a
person, the possibility of exercising the rights provided by the law should be
very clear and certain in practice. For this, the person must have a clear and
practical opportunity to perform actions. It is more important in case of actual
criminal prosecution, when actual criminal prosecution is carried out against a
person, and the latter is not a formally prosecuted person, because no criminal
prosecution has been initiated yet. The practical significance of the concept of
criminal prosecution lies in the fact that a person should take advantage of a
clear and specific opportunity to challenge an action that is an interference with
his rights.

The actual criminal prosecution is all the procedural and evidentiary ac-
tions carried out by the investigator, which are of an accusatory nature, suspect-
ing the person of the alleged crime.

UUUYEL MW LERUVIBUL — Lpbwjwi hbnunghpnidp Zwpummulh Zwib-
puybknnippul pphwlwh punuywpniypyméoid — Zngusp wdhpjws k pphw-
jut punwjupnipmniind ppiuljut hknwyundwt hhdtwhwpgtpht: £phw-
Jut punwupnipjut gnpénn opktiugppnid npytg unp qunuthwpwjununipe-
i dhispuunulut Jupnypnud ppiuut Jupnyph punhpubph ppujuwbug-
dwt hwdwp: £pbwljut Jupnypnid pphuljut hbnwyinnudp bywbwlwih
wnktin t qpunbgunid. npuing wuwydwbwynpynid tu pphujut qupnyph hbnw-
qu pupwugpp b putnipjub vwhdwbtbpp: Lpiwjut hbnyunnudp wnkplnype
hwigugnpsmpyut Jpwpkpjuy hppufwbugnn ppiwljut Jupnyph pupdhs
nidl k, hull nw bowbwlnid E, np npuwing £ qujdwiwynpjwsé pphuljui Ju-
poyph htnwqu pupwugpp: Uujuuljws, wyt jupunp E twb pphuljut qupny-
ph oppwtwljubpnid wtdh hpwynitpubph wuwonyuwinipyuit wwywhnydwb
hwdwp:

Uhts wjuop ppwjuts hinwyuindwt hwpmigdwt b hppwljwbwgdwt hwup-
gbpp pphwljut nwnwjupnipju hpuyntuph nbunipjut dbe b ypwlnhluw-
mud dtwghy Bu spnisywms: Bl pphujut nuunwdupnipjut opkunpnipniup
dwtipudwut jupquynpnud E ppiujut hbnwyindwt hpujwlwb hhuptpp,
puyg npnyo Juplnp hwpgkp dtwgl) Bu sjupquynpdus: Ujuop pphkuljut Ju-
poyph dwdltnbbph thnpjpwphtnudp ppuui hbnwyundwt dudjknutph
thwutnnwgh pphwlub hbnwyindwt tupupws wdwibg hwdwp wnwgwg-
b Eyguwonyuimipjut hpuynituph hpuwbwgdwt punghpubp. dwubwgnpu-
whu' tpgws wdp qpiyws E Ukqunppuih hhdbwpwp hpuniipibptt hpuljw-
twgubint htwpwynpnipinithg: Munph tnipniut wyt , np qupnypt hpulju-
twgunn dwupdhup opkupny vwhdwiws ppwjut hbnwyundwt dudljintt-
rh Uk mEnuynpybtnt hwdwp dqunid E thwunwgh pphujuit hEnwygdwi
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Eupwuplyuws wudhtt mykih n1p jupquyhdwl wnwy: Uhuspbn Jupnyypt hpulw-
twgtnn dwpuhtup pphwjut Jupnyph nne ppwugpnid junwpnd L upny-
puyhtt wyiyhuh gnpénnnipmniuttp, npnup snpowthnd L hwunwgh ppwulu
hbnwyundwi Eupuplyus wudh hpwduswth pwhbpp:

Pwuunh punbp - ppbwlwh hknwwinnid, pplwlwlh hknuybngnid hupnighy,
pplwlwl Jupnipe, ppbwlul Jupngp hwpnudbphl, huaunugh ppkului Albnwwi-
pnud, pplwlml hnwybndwl dwdjlnikp

CAMBEJI TNWJIBAHISH — Yzonoenoe npecnedosanue 6 y20106Hom cyoonpo-
uzeoocmee Pecnyonuxku Apmenusn. — JlaHHas CTaThs TOCBSIIEHA BONPOCAM yTOJOBHO-
ro MpeciieloBaHusl B YrOJIOBHOM cyaompousBoacTBe. B neiictByromem YIIK BBenena
HOBAasi MJCOJOTHS PEaM3allii YrOJOBHO-MIPOIECCYaIbHBIX 3a/1a4 B JOCYICOHOM TIPO-
M3BOJCTBE. B yrosioBHOM CynONpPOU3BOICTBE YTOJOBHOE IMPECICIOBAHUE 3aHUMAET
3HAUUTENBHOE MECTO, OHO OMpeNesieT JalbHEUIIN X0l YTOoJOBHOTO MpoLecca U rpa-
HUIBl pacclieJOBaHUs. YTOJOBHOE TNpEecieIOBaHUE, OYEBUAHO, SIBISIETCS JBHKYILIEH
CUJION YTOJIOBHOTO CYAONPOM3BOJCTBA, a 3HAYUT, JAIbHEUIINI X0l YrOJOBHOTO CYHO-
TIPOM3BOJICTBA ompeAessieTcss M. HecoMHEHHO, 3TO BayKHO U ISl 00eCTIeYeHHUS 3aIIUTHI
IpaB 4eJI0BEKa B paMKaxX yTOJIOBHOTO CYIOIPON3BOCTBA.

Jlo ceromHsmHeT0 AHA BOIPOCHI BO30OYXACHUS W OCYIIECTBICHHS YTOJIOBHOTO
NPECIeOBAaHUs OCTAIOTCA HEPEIICHHBIMH B TEOPHH W TMPAKTUKE YTOJIOBHO-
MPOIIECCYaJbHOTO TpaBa. XOTs YTOJIOBHO-TIPOIECCYAFHOE 3aKOHOAATEIbCTBO J1ETaAIIh-
HO pEriaMeHTHPYET IMPaBOBBIE OCHOBHI YTOJIOBHOTO IPECIIEIOBAHMS, HEKOTOPHIE BaX-
HBIE BOIIPOCHI OCTAIOTCSl HEYpEerylIupoBaHHBIMU. Ha ceroansiHuil 1eHb 3aMeHa yCio-
BUU YrOJOBHOTO CYIONPOM3BOJCTBA YCIOBHUSIMHU YrOJIOBHOTO MpeCcieI0BaHUS BbI3Balia
npoOJeMBl B peanu3aliy MpaBa Ha 3allUTy s JIL, (paKTHYSCKH MPUBICUYCHHBIX K
YTOJIOBHOM OTBETCTBEHHOCTH, B YaCTHOCTH, YKa3aHHOE JIMIIO JIUIIAETCS BO3MOXHOCTH
OCYILIECTBIISITH OCHOBHBIC IpaBa 00BHHsAeMOro. CyTh MPOOJIEMBI 3aKIIOYACTCS B TOM,
YTO OpraH, BEIYLIHI MPOHM3BOJCTBO, YTOOBI YJIOXHUTHCS B YCTAHOBJICHHBIC 3aKOHOM
CPOKH yTOJIOBHOTO TIPECIieI0OBaHMsA, CTPEMHUTCS MPHUIATh OoJiee TIO3HHUH CTaTyC (haKTH-
YECKOMY JIHILy, OCYIIECTBIISIONIEMY YTOJIOBHOE IIpEeciieIOBaHHE, YTOOBI YIOXKHUTHCS B
YCTaHOBJICHHBIC 3aKOHOM CpoKH. IIpym 3TOM opraH, BeXymIuii MPOW3BOACTBO, B XOJE
YTOJIOBHOTO CYAOTIPOM3BOICTBA COBEPIACT TAKHE IMPOLECCYANbHBIE AEHCTBUS, KOTOPHIE
3aTparuBarOT 3aKOHHBIE WHTEPECH! JHIA, (GaKTHICCKH MOIABEPTrafoOMIeToCs YTOJIOBHOMY
MpeciieI0BaHuUIO.

KiroueBble ci10Ba - y2o106H0e npeciedosanue, 8030yxicoeHue Y20108H020 NPecie008aHUs,
VeONI06HO NPOU3EOOCMBO, UHUYUUPOBAHUE B030YHCOEHUE Y2OJI06HO20 0elONPOU3B00CmEd, pax-
muyecKoe y20n08HOe NPecile006anue, CPOKU Y20I08HO20 NPeCied08aHUs
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THE RE-OPENING OF JUDICIAL PROCEEDINGS IN THE
ARMENIAN LAW AND PRACTICE FOLLOWING THE
JUDGMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS

ARTAK ASATRYAN

The Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as the Convention) guarantees a number of rights and freedoms
that the states that have ratified the Convention are obliged to respect in the territories
under their jurisdiction. Regarding violations recorded by the European Court of Human
Rights (hereinafter referred to as the ECtHR) created on the basis of the Convention,
there is often a need to reopen judicial cases at the domestic level. The importance of
this process lies in its central place in the execution system of the ECtHR’s judgments
and in some cases is considered as the only way to restore the violated rights.

Within the framework of this article, the legislation and practice of the Republic of
Armenia regarding the reopening of judicial cases following the judgments of the
ECtHR were studied. In particular, the relevant legal regulations of RA criminal proce-
dure, RA civil procedure, RA administrative procedure codes and other legal acts were
analyzed. As a result of the comprehensive studies carried out in the article, the gaps,
shortcomings and uncertainties of the RA legislation and practice in the discussed field
were highlighted, and relevant recommendations were made to fill, eliminate or clarify
them.

Key words: Execution of ECtHR judgments, reopening of judicial cases, revision of
Jjudicial cases, legislation of reopening of judicial cases, practice of reopening of judicial cases,
flaws in reopening legislation, practical issues of reopening of judicial cases

As explained in the Explanatory Memorandum to the Recommendation
Rec (2000) 2 of the Committee of Ministers of the Council of Europe to mem-
ber states on the re-examination or reopening of certain cases at domestic level
following judgments of the European Court of Human Rights', the Contracting
Parties to the Convention enjoy a discretion, subject to the supervision of the
Committee of Ministers, as to how they comply with the obligation in Article
46 of the Convention for the Protection of Human Rights and Fundamental
Freedoms® (hereinafter referred to as “the Convention™) “to abide by the final
judgment of the Court in any case to which they are parties.”

The Court has held: “A judgment in which the Court finds a breach im-
poses on the respondent State a legal obligation to put an end to the breach and
make reparation for its consequences in such a way as to restore as far as possi-
ble the situation existing before the breach®”. The Court was here expressing the
well-known international law principle of restitutio in integrum, which has also

! Recommendation was adopted by the Committee of Ministers on 19 and 21 January 2000
at its 694™ Session.
2 Adopted in Rome on 4 Nov. 1950; entered into force on 3 Sept. 1953.
See, inter alia, the Court’s judgment in the Papamichalopoulos case against Greece of 31
October 1995, paragraph 34, Series A 330-B.
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frequently been applied by the Committee of Ministers in its resolutions. In this
context, the need to improve the possibilities under national legal systems to
ensure restitutio in integrum for the injured party has become increasingly ap-
parent.

Although the Convention contains no provision imposing an obligation on
Contracting Parties to provide in their national law for the re-examination or
reopening of proceedings, the existence of such possibilities has proven to be
important in special circumstances, and indeed in some cases the only means to
achieve restitutio in integrum. An increasing number of States have adopted
special legislation providing for the possibility of such re-examination or re-
opening. In other States, this possibility has been developed by the courts and
national authorities under existing law.

In this article, we have set the task to review Armenian legislative norms
governing the issue of re-opening of cases in the light of the rulings and judg-
ments of the European Court of Human Rights (hereinafter referred to as “the
ECtHR”), identify the gaps and inadequate provisions, which in practice can
cause problems, or as a result of which some practical problems have already
been identified, and make appropriate recommendations for their elimination
and further streamlining. To this end, we will refer to the relevant provisions of
the RA Criminal Procedure Code*, the RA Civil Procedure Code’, the RA Ad-
ministrative Procedure Code®, decisions of the RA Constitutional and Cassation
Courts and other relevant legal acts.

Before referring to the regulations of the Procedural Codes, it should be
noted that the issue at stake was also referred to by the RA Constitutional Court
in a number of its rulings. In particular, in the decision No. CCD-1099’, the
High Court states: ““...the legal constitutional content of the judicial acts’ revi-
sion mechanism is that it ensures restoration of violated rights under Constitu-
tion and/or Convention. The latter, based on the basic principles of the rule of
law, requires elimination of the negative consequences for the victim as a result
of the violation, which in turn requires the restoration of the situation that ex-
isted before the violation (restitutio in integrum). In case the Constitutional
and/or Convention right of a person has been violated by a judicial act that has
entered into force, the restoration of that right before the violation of the law
presupposes the creation of a situation for the person that existed in the absence
of the Court act.

Below we will separately discuss provisions of the Procedural Codes per-
taining to the revision of judicial acts following ECtHR judgments.

CRIMINAL PROCEDURE CODE

The proceeding for revision of a case upon new circumstance is included
in Chapter 49 of the RA Criminal Procedure Code, which is entitled "Exclusive
Review". The list of judicial acts that are subject to exclusive review has been
significantly expanded in the wording of the new Code (Article 401).

4 Adopted by the RA National Assembly on July 30, 2021.
Adopted by the RA National Assembly on F ebruary 9, 2018.
Adopted by the RA National Assembly on December 5 2013.
7 Adopted by the RA Constitutional Court on 31 May, 201 3.
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According to Article 402.1 (3-4) of the Code, the following persons have
the right to lodge an exclusive review appeal: ....

1) the person who was a private participant in the given proceedings,
whose legitimate interests are related to the alleged new circumstance or the
alleged fundamental violation or the alleged new emerging circumstance;

2) ...

3) a private participant in the given proceedings, who at the time of mak-
ing the relevant judicial act by the international court, to which the Republic of
Armenia is a participant, had the right to apply to an international court in ac-
cordance with the requirements of the international treaty;

4) Prosecutor General of the Republic of Armenia and the deputies thereof.

Moreover, instead of the persons mentioned in Article 402 (1-3), an excep-
tional review appeal may be submitted by his/her authorized person (proxy), who
must also submit to the court the document attesting his/her powers.

The analysis of the aforementioned provisions of the Code shows that the
scope of persons to lodge a re-opening appeal on the basis of the ECtHR judg-
ment is limited. Thus, the Code stipulates that person must have been a private
party to the judicial proceedings. According to Article 6 (13) of the Code, private
participants in the proceedings are the defendant, legal representative to the de-
fendant, lawyer, victim, property respondent, legal representative of the victim
and property respondent and the authorized representative.

As we can see, these regulations sufficiently limit the chances of the per-
son involved in the examination of the application to lodge an appeal for re-
opening the case in the event of the death of the applicant who was the initiator
of the application to the ECtHR. In particular, consider the situation where, for
example, following murder the legal successor of the victim, having exhausted
the effective domestic remedies, applied to the ECtHR, claiming that there had
been numerous procedural violations during the investigation of the criminal
case, which later served as a basis for identification by the ECtHR of a violation
of the procedural aspect on the protection of the right to life. In the example
given, if we assume for a moment that the applicant had died before the ECtHR
rendered a judgment and that another person with victim status under ECtHR
case law had been involved in the examination of the complaint, it remains un-
clear whether the latter would have an opportunity to file an application for the
exceptional revision of the case. Evidently, the Code does not provide for regu-
lation in such circumstances. The situation in the context of the circumstances
described above is unclear also in the event of the applicant's death following a
decision of the ECtHR. We would recommend adding to the list of those eligi-
ble to lodge an appeal for reviewing a judicial act on the basis of a new circum-
stance the persons involved in the examination of the case in the ECtHR, who
have a legitimate interest in the review of that act.

According to Article 403 (1) (5) of the Criminal Procedure Code, an ap-
peal under new circumstances may be brought, if the fact of violation of the
right provided for by the international treaty of the Republic of Armenia has
been confirmed by the valid judgment or decision of the international court with
the participation of the Republic of Armenia, or the international court approved
the reconciliation agreement (friendly settlement) reached between the parties
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or the unilateral declaration made by the Republic of Armenia. As a matter of
fact, in contrast to Civil and Administrative Procedure Codes, the Criminal Pro-
cedure Code mentions explicitly among the grounds of an exceptional review of
the judicial act under the new circumstance, the fact of violation of the right of a
person under the international treaty of the Republic of Armenia as envisaged
by the friendly settlement or unilateral declaration. In this regard, it should be
noted that while the Civil Procedure Code and Administrative Procedure Code
do not specifically focus on the above grounds, the wording “the fact of viola-
tion of a right of a person provided for in the international treaty of the Republic
of Armenia was confirmed by the valid judgment or decision of international
court” includes recognition of the fact of violation of the rights established by
the friendly settlement or unilateral declaration as the friendly settlement or a
unilateral declaration are confirmed by a decision of the European Court.

In this regard, it would be appropriate to refer to Grigoryan and others v.
Armenia, Application No. 40864/06. The Government of the Republic of Ar-
menia made a unilateral declaration regarding this complaint, which was
adopted by the ECtHR and on the basis of which the Court, by its decision of
08.11.2018, struck out the application from the list of cases to be examined.
Subsequently, the applicants in the case lodged an appeal with the Court of
Cassation to review the judicial act, stating that the judgment of the European
Court of Human Rights was a new circumstance within the meaning of Article
419 (1) (2) of the RA Civil Procedure Code as “the fact of violation of the right
of a person envisaged by the international treaty ratified by the Republic of
Armenia (...)was substantiated by the judgment of the court acting on the basis
of the international treaty ratified by the Republic of Armenia ...”. In relation to
this appeal, the Court of Cassation stated that «(...) As a result of the literal in-
terpretation of the words and expressions of the above-mentioned norm, in other
words, due to the expression "substantiated" used in the Article 419 (1) (2) of
the RA Civil Procedure Code not to consider the European Court's decision on a
unilateral declaration or friendly settlement as a ground for reopening a case
under a new circumstance may be an overly formal interpretation. In this regard,
the Court of Cassation considers it necessary to emphasize that both the friendly
settlement and the unilateral declaration are approved by the European Court,
and the fulfilment of the conditions stipulated in them is under the control of the
Committee of Ministers".”

With regard to deadlines, under Article 404 of the Criminal Procedure Code,
an appeal for an exceptional review on the basis of an ECtHR judgment can be
lodged within four months. Calculation of the four-month period shall start from
the day of the delivery of the valid judgment or decision of the international court,
to which the Republic of Armenia is a participant, to the person who applied to
that court in the manner prescribed by the regulations of that court.

In accordance with paragraph 3 of Rule 77 of the ECtHR Rules of Court,
the judgment shall be transmitted to the Committee of Ministers. The Registrar

¥ For more details on the decision of the ECtHR on a unilateral declaration or friendly set-
tlement as a basis for reopening the case, see the decision of the Court of Cassation of October 19,
2021 on revising the ruling of the Chamber of Civil and Economic Affairs of the Court of Cass-
ation of 07.04.2006.
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shall send copies to the parties, to the Secretary General of the Council of
Europe, to any third party, including the Council of Europe Commissioner for
Human Rights, and to any other person directly concerned.

It is appropriate to note that the ECtHR Registry sends to the parties both
the final judgment that has entered into force and those that have not yet entered
into force. This depends on which body made the judgment - the Committee,
the Chamber or the Grand Chamber. Judgments of the Committee and the
Grand Chamber are final and shall enter into force upon their adoption. With
regard to judgments made by the Chamber, under Article 44 of the Convention
there are three scenarios for their entry into force. According to paragraph 2 of
the mentioned article, the judgment of the Chamber should be considered final:

(a) when the parties declare that they will not request that the case be re-
ferred to the Grand Chamber; or

(b) three months after the date of the judgment, if reference of the case to
the Grand Chamber has not been requested; or

(c) when the panel of the Grand Chamber rejects the request to refer under
Article 43

It follows from the above that the ECtHR Registry delivers to the parties in
one case a final decision which has already entered into force (Committee,
Grand Chamber), which confirms the new circumstance, while in the second
case, it delivers a decision which can take effect in up to three months period or
at a later date, depending on what further steps the parties take in relation to that
judgment (declare that they will not request a referral to the Grand Chamber;
they will not appeal the judgment within three months after it has been made; or
in the event of an appeal, the Grand Chamber will review or reject the review of
the Chamber judgment).

Taking into account the above mentioned, we recommend to make an
amendment to the Criminal Procedure Code, stipulating that an appeal to re-
view a judicial act under a new circumstance may be brought within a period
of 4 or 6 months (provisionally) following a judgment or decision of an inter-
national court to which the Republic of Armenia is participant enters into
Sforce. As a result, there will be no need to differentiate between a judgment of
the Committee, the Chamber or the Grand Chamber, in order to understand
whether it has already entered into force at the time of delivering the appeal or
not, etc. The proposed period will be sufficient even for the delivery of the
judgment that has already entered into force to the parties and lodging of an
appeal for the review of the judicial act on that basis.

As we mentioned above, the Code also reserved the right to file a complaint for
the review of the judicial case based on the ECtHR judgment to the RA Prosecutor
General and the deputy thereof. However, the Code does not specify in what terms
the latter can submit this complaint. In practice, the RA Prosecutor's Office is in-
formed about the decision from the letter of the RA Representative before the
ECtHR. But even in these cases, problems with the calculation of the time period do
not disappear, as the Representative of Armenia before the ECtHR himself/herself is
usually not aware of the date of service of the ECtHR judgment (decision) to the
applicant, and, therefore, cannot indicate the date of expiration of the four-month
period. Hence, if the RA Prosecutor General or the deputy thereof wishes to lodge a
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reopening appeal the only thing that can be done is to arrange the process "within a
safe period". This, obviously, cannot be an adequate solution to the problem. Our
recommendation seems to solve this problem as well. Thus, if we set a four-month
or six-month period for the review of a judicial act after the entry into force of the
ECtHR judgment, there will be no problems for either the applicant or the Prosecutor
General or his/her Deputy in terms of starting and counting that period.

In the context of the reopening of cases based on ECtHR judgments, the
language of the documents presented to the court acquires special importance.
The official languages of the ECtHR are English and French. In order to reopen
cases, it is necessary to attach, among other documents, also the ECtHR judg-
ment or decision to the complaint. In this regard, it is worth mentioning that all
procedural codes contain provisions on the conduct of court proceedings in
Armenian. In addition, for example, the Code of Criminal Procedure states that
the document presented to the court in another language is attached to the pro-
ceeding materials with the Armenian translation certified by the translator (Arti-
cle 27). The Civil and Administrative Procedure Codes stipulate that the per-
sons participating in proceedings submit all the procedural documents in Arme-
nian or in another language with a proper Armenian translation (Articles 16 and
9, respectively). As we can see, the regulations of procedural laws regarding
Armenian translation are not uniform. In particular, the term “proper transla-
tion” remains vague, to put it mildly.

In Armenia, ECtHR judgments are translated through the “Translation
Center” SNCO of the Ministry of Justice of the Republic of Armenia, but they
are not official translations, which is usually the case for official translations of
normative legal acts under the requirements of the RA Law on Normative Legal
Acts and other legal acts. Also, there is a question of what criteria should be
used to assess the "adequacy" of that translation if the applicant decides to
translate the ECtHR judgment on his own or even in person. For example, in
one case the appellant submitted a judgment to the Court of Cassation translated
personally, which, however, was not considered a proper translation by the
Court of Cassation and the appeal was dismissed. In other words, under the
established practice, translations done by the "Translation Center" SNCO of the
RA Ministry of Justice are deemed proper translation of the ECtHR judgments.

Summing up this issue, it should be noted that in the event only transla-
tions of the Translation Center of the Ministry of Justice are deemed “proper”,
the applicant or the Prosecutor General or his/her Deputy have a very limited
time to file a complaint, as they will have to wait for the Armenian translation
of the judgment. To this end, we would recommend, first to streamline in the
procedural codes the requirement to attach the Armenian translation of the
ECtHR judgment. This would bring clarity to the issue at stake and exclude
ambiguities. Moreover, having regard that the Court of Cassation considers
exclusively translations of the ECtHR judgments by the Ministry of Justice
Translation Center as "proper", we recommend to introduce here a legislative
clarification, which will prevent translation of the ECtHR judgments by the
appellants on their own.

Our recommendation concerning the deadline for the reopening of judicial
cases will in fact solve the time problem related to translations. In particular,
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within three months after the translation of the ECtHR judgment by the Minis-
try of Justice Translation Center and its publication on the relevant websites, the
applicants and the Prosecutor General or his/her Deputy will still have time to
lodge an appeal for the revision of the case. Moreover, in order to make the
deadlines for revision of the judicial act more predictable, it is proposed to
translate judgments of the Committee and the Grand Chamber not in 3 but in 2
months, enhancing the preparation of the appeal for the appellant in terms of
time.

RA Criminal Procedure Code states, that review of acquittals or decisions
to discontinue prosecution is permitted during the statute of limitations for
criminal liability. The exclusive review of the judicial act with the request to
prove the innocence of the convict or their committing a lesser crime is not lim-
ited in time. The death of a convict is not an obstacle to conducting an exclusive
review to restore the rights of the convict or other persons. (Article 404 (3-5) of
the new Criminal Procedure Code).

The appeal of the exclusive review must be submitted to the Court of
Cassation, or to the Court of Appeal, if the appealed judicial act was made by
the court of first instance. In case of a review appeal by the Prosecutor General
of the Republic of Armenia or the deputy thereof, copies of the review appeal
and attached materials shall be duly sent to the persons who were private par-
ticipants in the proceedings. In case of an exceptional review appeal by a private
participant in the proceedings or a person authorized by him based on the deci-
sion of the ECtHR, copies of the appeal and the attached materials shall also be
sent to the Prosecutor General of the Republic of Armenia or the deputy thereof.
The documents confirming that copies of the appeal and the attached materials
were sent to the mentioned addressees shall be attached to the appeal for exclu-
sive review (Article 406).

An exclusive review proceeding based on an exceptional review appeal
shall be initiated by a decision of a competent court. Exclusive review shall be
carried out within a reasonable time.

In case of conducting the proceedings through the oral procedure, the per-
son who filed the appeal, the authorized person thereof, the Prosecutor General
of the Republic of Armenia and private participants of the given proceedings
shall be notified about the place and time of the court session.

Initiation of an exceptional review shall be rejected by a decision if there
are any of the following grounds:

1) the appeal was not brought in line with the requirements set forth in Ar-
ticle 355 (1) or (2), or Article 406 of the Code within the period established by
the competent court;

2) the appeal is overdue, and in case of initiation, the motion to restore the
missed deadline of the appeal was rejected;

3) the appeal was filed or signed by an ineligible person;

4) the appeal was brought against a judicial act that is not subject to exclu-
sive review.

The decision to initiate or reject the initiation of review shall be made by
the competent court within one month after receiving the appeal, and shall be
sent to the appellant and the persons referred to in Article 406 (2) of the Code.
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The decision of the Court of Appeal on rejecting the initiation of an excep-
tional review may be appealed by the interested person to the Court of Cass-
ation in accordance with the special review procedure established by this Code
(Article 407).

Based on the results of the exceptional review, the competent court shall
completely or partially overturn the appealed judicial act, transfer the proceed-
ings to the relevant lower court or terminate the criminal prosecution, and ter-
minate the proceedings as well, as needed.

The court conducting the exclusive review has the right not to overturn the
appealed judicial act only if it substantiates with a strong argument that the vio-
lation registered by the decision of the ECtHR could not substantially affect the
outcome of the proceedings.

A court decision rendered as a result of an exceptional review shall enter
into force from the date of its publication. The judicial act of the Court of Ap-
peal may be appealed by the interested person through cassation.

A court decision rendered as a result of an exclusive review shall be sent
within a reasonable time to the person who lodged the appeal and to the private
participants in the given proceedings.

In case the appealed judicial act is overturned by an exceptional review
and the proceedings are transferred to a lower court, the proceedings shall be
conducted on a general basis, within the limits set by the court conducting the
exceptional review.

CIVIL PROCEDURE CODE

Chapter 58 of the Civil Procedure Code deals with the review of judicial
acts upon new circumstances. According to Article 415 of the Code, judicial
acts of a Court of First Instance and of the Court of Appeal having entered into
legal force, which are subject to appeal, orders on payment, as well as the deci-
sions rendered by the Court of Cassation on returning the cassation appeal, leav-
ing it without consideration, dismissing the cassation appeal and the decisions
rendered based on examination of the cassation appeal may be reviewed based
on newly emerged or new circumstances’.

The judicial act delivered by a Court of First Instance having entered into
legal force shall be reviewed by the Court of Appeal upon newly emerged or
new circumstances. The judicial acts delivered by the Court of Appeal or by the
Court of Cassation having entered into legal force shall be reviewed by the
Court of Cassation upon newly emerged or new circumstances (Article 416).

According to Article 417 of the Code, persons having the right to lodge an
appeal for reviewing a judicial act upon newly emerged or new circumstances
shall be:

(i) persons participating in the case and the legal successors thereof, where
the disputed legal relationship or that established by a judicial act allows legal
succession;

? Pursuant to the decision of the RA Constitutional Court CCD-1573 of 27.01.21, paragraph
1 of Article 415 of Civil Procedure Code was recognized as contradicting Articles 61 and 75 of
the RA Constitution and void to the extent that it precludes the review of judicial acts of the Court
of Appeal which have entered into force, but are not subject to appeal upon new circumstances.
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(i1) Prosecutor General and the deputy thereof, in cases provided for by law.

In this context, questions arise, such as whether the Prosecutor General or
the deputy thereof have the right to appeal for the review of a judicial act fol-
lowing an ECtHR judgment in a civil case, or whether the above wording refers
to newly emerged circumstances. If so, in what cases can such an appeal be
lodged by the latter? This is important because the Code article uses the term
“in cases provided for by law”, which creates ambiguity. First, what law and
what cases are we talking about? While it can be assumed that it is a matter of
bringing an appeal in the field of protection of state interests, in this case, its
connection with the ECtHR judgment remains unclear. Based on the above, we
would suggest referring to “newly emerged” and “subjects having the right to
review a judicial act on the basis of new circumstances” in two separate articles,
in order to avoid any ambiguity.

According to Article 419 of the Code, “new circumstances shall be a basis
for reviewing a judicial act, where: ...

2) in a judgment or a decision, having entered into legal force, of an inter-
national court operating based on international agreements ratified by the Re-
public of Armenia, the fact has been substantiated that a person’s right, as de-
fined in the international agreement ratified by the Republic of Armenia, has
been violated, or where the person, at the moment of entry into force of the
given judgment or decision, has had the opportunity to exercise that right in
compliance with the requirements (time limits) provided for by international
agreements.

Appeal on reviewing a judicial act upon emerged or new circumstances
may be lodged within a three-month period. Calculation of the three-month
period shall begin on the date on which the judgment is served on the person
who has applied to that court in the manner prescribed by the judgment of the
international court in which the Republic of Armenia is a participant. In this
regard, we will probably not make a separate analysis, as we have already pre-
sented the problems related to a similar article of the Code above, and it would
be desirable for them to be resolved in the Code as well.

Furthermore, Article 420 (2) of the Code defines that an appeal on review-
ing a judicial act may not be lodged where twenty years have passed since the
entry of the judicial act into legal force. The mentioned time limit shall not be
restored.

According to Article 421 of the Code, an appeal on reviewing a judicial act
upon newly emerged or new circumstances shall be compiled in writing, in
compliance with the requirements of Article 16 (2) of the Code. The appeal
must be legible.

In the appeal on reviewing judicial acts upon newly emerged or new cir-
cumstances the following shall be included:

(1)name of the court whereto the appeal is addressed;

(2)names of the person having lodged the complaint and persons partici-
pating in the case, the addresses of their residence (location);

(3)name of the court having delivered the judicial act against which the
appeal is lodged, the number of the case and the year, month, day of delivering
the judicial act;
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(4)the expounding of the newly emerged or new circumstance serving as a
basis for reviewing the judicial act and substantiation of the reason it must be a
basis for reviewing the judicial act;

(5)the claim of the person having lodged the appeal;

(6) list of documents attached to the appeal.

The following shall be attached to the appeal:

(1)document attesting the powers of the representative, if not available in
the case and where the application has been signed by the representative;

(2)evidence confirming newly emerged or new circumstance;

(3)document attesting to the fact of legal succession where the appeal has
been lodged by the legal successor of the person participating in the case;

(4)a motion on restoring the term for lodging an appeal where the appeal
has been lodged in violation of the time limit as provided for by part 1 of Arti-
cle 420 of this Code;

(5)evidence of having sent the appeal to the court having delivered the ju-
dicial act, except for the case where the appeal is lodged against a judicial act
delivered by the Court of Cassation;

(6)evidence of having sent or handed the appeal and the attached docu-
ments to other persons participating in the case.

Motions on restoring the term for lodging an appeal, as well as other mo-
tions of the person having lodged the appeal, may also be submitted by being
included in the appeal.

The appeal on reviewing a judicial act upon newly emerged or new cir-
cumstances shall be signed by the person having lodged it or the representative
thereof.

According to Article 422 of the Code, the court shall render a decision on
returning the appeal lodged for reviewing a judicial act under newly emerged or
new circumstances within a one-month period after receiving it, where:

(Drequirements provided for by Article 421 of this Code have not been
observed;

(2)an appeal has been lodged against the judicial act of a lower court
where there is a judicial act of a higher court that has entered into legal force
with regard to the given case or the given issue;

(3)existence of a newly emerged or new circumstance has not been obvi-
ously substantiated within the scope of the appeal.

The appeal of the review of the judicial act shall also be waived by the
Court of Appeal and the Court of Cassation on the grounds established by Arti-
cles 371 and 395 of the Code, respectively.

In the decision of the court on returning the appeal lodged for reviewing a
judicial act shall be indicated all prima facie contraventions made in the appeal.
In case of rendering such a decision, only the decision on returning the appeal
for reviewing a judicial act shall be sent to the person having lodged the appeal.

In case of eliminating the committed contraventions and lodging an appeal
again within a two-week period following receipt of the decision on returning
the appeal on the grounds of contravention of the requirements of Article 420
of the Code, lodging an appeal upon expiry of the defined time limit and not
containing a motion on restoring the defined time limit or having lodged an
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appeal against more than one judicial act, the court shall, within a month time,
render a decision on initiating proceedings for reviewing the judicial act upon
newly emerged or new circumstances. In case of lodging the appeal over again,
new time limits shall not be provided for the elimination of contraventions.

The decision of the Court of Appeal on returning the appeal lodged for re-
viewing a judicial act may be appealed against in cassation procedure within
two weeks after receiving it. Where the Court of Cassation cancels the decision,
the court shall render a decision on initiating proceedings for reviewing a judi-
cial act upon newly emerged or new circumstances within a three-day period
after receiving the case.

The Court of Appeal shall reject the appeal for review of the judicial act on
the grounds and in accordance with the procedure established by Article 372 of
the Code. The Court of Cassation shall leave the appeal for reviewing a judicial
act without consideration and shall reject to accept for proceedings in compli-
ance with the grounds and the procedure as prescribed by Articles 396 and 397
of the Code.

Where there are no grounds for returning an appeal lodged for reviewing a
judicial act, leaving it without consideration or dismissing it, the Court of Ap-
peal shall render a decision on accepting the appeal lodged for reviewing the
judicial act upon newly emerged or new circumstances for proceedings within
one month period after receiving the appeal, and the Court of Cassation - within
a three-month period.

The court shall send the decision on accepting for proceedings the appeal
lodged for reviewing the judicial act to the person having lodged it and to other
persons participating in the case after rendering the decision.

By the decision on accepting for proceedings the appeal lodged for review-
ing the judicial act, or during the examination of the case, the court may, on its
own initiative or upon motion of a person participating in the case, suspend
execution of the judicial act or a part thereof.

Suspension of execution of the judicial act appealed against or a part
thereof shall be retained until the judicial act rendered in the result of the appeal
enters into legal force, and in case the proceedings for reviewing the judicial act
are terminated - before the announcement of the judicial act on that.

The person participating in the case shall have the right to send a response
or submit it to the court and other persons participating in the case within a two-
week period after receiving the decision of the court on accepting for proceed-
ings the appeal lodged for reviewing a judicial act upon newly emerged or new
circumstances.

The response to the appeal lodged for reviewing a judicial act must comply
with the requirements prescribed by Articles 369 or 398 of this Code respec-
tively.

The person submitting the response may attach evidence to the response to
the appeal lodged for reviewing a judicial act.

The response shall be attached to the response submitted, and, in case evi-
dence has been submitted, also confirmation on having sent the copies of that
evidence to other persons participating in the case.

The response shall be signed by the person having submitted it or by a rep-
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resentative thereof. A document attesting powers of the representative shall be
attached to the response signed by the representative.

While reviewing judicial acts upon newly emerged or new circumstances,
the Court of Appeal and the Court of Cassation shall examine the case in the
procedure of review in compliance with the rules defined for examination of
cases in a relevant court prescribed by the Code, unless otherwise provided by
the Chapter on the review of a judicial act upon newly emerged or new circum-
stances.

During the examination of the appeal on reviewing a judicial act, the court
shall study the evidence existing in the case.

For the purpose of determining the availability or absence of grounds of
the appeal lodged for reviewing a judicial act, the court shall evaluate the evi-
dence examined and may consider new evidence as confirmed, where it is pos-
sible to arrive at such a conclusion based on the evidence examined.

When determining the availability of grounds for the review of a judicial
act upon a new circumstance, the court shall reverse the judicial act being re-
viewed and remand it to the respective court for new examination, if it is not
possible to amend it.

When reviewing the judicial act on the basis of the judgment of the
ECtHR, the court may not reverse the judicial act, only if it substantiates that it
could not in fact affect the outcome of the case.

When reversing the judicial act being reviewed, the court shall amend it
where the facts confirmed in the case make it possible to deliver a new judicial
act without a new examination of the case.

In the result of the examination of the appeal lodged for reviewing a judi-
cial act upon newly emerged or new circumstances, the court shall render a
decision which must comply with the requirements of Articles 381 and 406 of
the Code, respectively.

The judicial act of the Court of Appeal may be appealed against in the
Court of Cassation pursuant to the general procedure prescribed by law.

ADMINISTRATIVE PROCEDURE CODE

Chapter 25 of the RA Administrative Procedure Code deals with the re-
opening of court cases under a new circumstance.

Pursuant to Article 182.1 (3) of the Code of Administrative Procedure,
new circumstances are grounds for review of a judicial act if, by a judgment or
decision of an international court acting on the basis of an international treaty
ratified by the Republic of Armenia confirmed the fact of violation of a person’s
right provided by an international treaty ratified by the Republic of Armenia.

A judicial act of an Administrative Court that has entered into legal force
shall be reviewed by the Court of Appeal under a new circumstance unless that
judicial act has been reviewed by the Court of Appeal or the Court of Cassation
before it enters into legal force. Decisions of the Courts of Appeal and Cass-
ation that have entered into legal force shall be reviewed under new circum-
stances by the Court of Cassation.

An application for the review of a judicial act under emerged or new cir-
cumstances may be launched by:
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1) participants of the trial, as well as their legal successors, if the disputed
legal relationship allows legal succession;

3) persons who, at the time of the issuance of the judicial act by the interna-
tional court where the Republic of Armenia is a participant, may apply to an inter-
national court in accordance with the international treaty (Article 184 of the Code).

Article 185 of the Administrative Procedure Code deals with the terms of re-
viewing a judicial act under emerged or new circumstances. According to that arti-
cle, an application for review of a judicial act under emerged or new circumstances
may be submitted within 3 months after the relevant ground appears.

In contrast to the current new Criminal Procedure and Civil Procedure
Codes, which considered the start of the appeal period for reviewing a judicial
act, the date of service of a judgment or decision on a person applying to that
court in accordance with ECtHR regulations, the Administrative Procedure
Code stipulates that an application for review of a judicial act may be submitted
within 3 months after the relevant grounds appear. In such case, the basis is the
valid judgment or decision on violation of a right or freedom guaranteed by the
Convention. In the case of regulations of the Administrative Procedure Code,
most of the problems can arise in the case of the judgments of the Committee
and the Grand Chamber, because, as already mentioned above, they are final
and come into force from the moment of issuing. In this context, it should not
be forgotten that they have yet to be properly delivered to the applicant and
must be translated by the Translation Center of the RA Ministry of Justice. In
such circumstances, the possibility of bringing a complaint to review the judi-
cial act within three months on the basis of a new circumstance seems very un-
realistic. Therefore, in order to avoid problems in practice, we would suggest
expanding the recommendation made in paragraph 12 above to the provisions of
the Administrative Procedure Code.

The legal successor of an individual participating in the proceedings may
submit an application for review of a judicial act under the emerged or new cir-
cumstances within 3 months after being recognized as such if the legal successor
did not exercise his/her right to submit an application because of death (Article
185.2). As a matter of fact, the deadline for the legal successor to file a complaint
for review of a judicial act is not regulated in the Administrative Procedure Code
and the Code needs to be streamlined in this regard.

An application for review of a judicial act may not be lodged if twenty
years have elapsed since the entry into force of the judicial act. An application
for review of a judicial act under the emerged or new circumstances shall be
made in writing, stating:

1) name of the court to which the application is addressed;

2) names of the person submitting the application and participants in the
proceedings;

3) year, month, date and case number of the judicial act subject to review;

4) grounds for reviewing the case under the emerged or new circumstances,
as well as substantiations concerning their impact on the outcome of the case;

5) the subject matter of the claim in the application;

6) list of documents attached to the application.
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Attached to the application shall be the fact of a new circumstance or evi-
dence confirming the new circumstance, as well as other additional evidence
that has not been previously presented. In cases provided by law, the application
shall be accompanied by a document confirming the payment of the state fee
related to its examination or the code certifying the transfer of the state fee to
the relevant treasury account issued by the settlement company, and where the
law provides for the possibility of postponing or deferring the payment of the
state fee or reducing its amount, the application must include a relevant motion.

The application must be signed by the person submitting it or by his/her
representative.

The application and the attached documents and materials shall be filed
with the relevant Court.

In the absence of grounds for dismissing the application, the Court shall
make a decision on accepting the application for proceedings within fifteen days
following the day of receiving it.

Within three days after the decision to accept the application is made, it
must be sent to the participants of the proceedings, at the same time informing
them of their right to respond to the application.

Parallel to sending the decision to accept the application for proceedings,
the participants of the trial shall be notified about the time and place of the court
session.

Articles 188-190 of the Code of Administrative Procedure establish norms
on the grounds for dismissing the application, the procedure for submitting the
response to the application and the procedure for reviewing judicial acts under
the emerged or new circumstances.

CONCLUSION

Summarizing the conducted analysis and highlighting the gaps, shortcom-
ings and uncertainties in the national regulations concerning the review of judi-
cial acts following the ECtHR judgments, we have arrived at the following con-
clusions and recommendations:

o all procedural codes consider judgments of the European Court of Hu-
man Rights which identify violations of the rights and freedoms of a person
guaranteed by the Convention or the protocols thereto, as an unconditional basis
for review of a judicial act. The problem is that in such cases it is not always
possible to eliminate the violation by reviewing the judicial act or to reach resti-
tutio in integrum. In light of this, we propose to add in the procedural codes a
clause for review of a judicial act, noting that it can be reviewed if the violation
had an impact on the outcome of the case and it cannot be eliminated or the
resulting damage cannot be compensated other than by a revision of the judi-
cial act. As a matter of fact, such conditions exist in the procedural codes of a
number of European countries'’. In this regard, it should be noted that the Court
of Cassation rejected the reopening of the case on a number of appeals, finding
that the judgment or decision of the European Court indicating a violation is not
a ground for reversing or quashing the judicial act."'

10 See, for example, Article 366 (1) (7) of the Estonian Criminal Procedure Code.
See, for example the decision of the Court of Cassation of November 7, 2019 on criminal
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e We would recommend to amend provisions on the deadlines for the re-
vision of a judicial act following a judgment or decision of the ECtHR, and
stipulate that an appeal to review a judicial act under a new circumstance may
be brought within a period of 4 or 6 months.

e Given the problems arising in practice with regard to the requirement to
submit an Armenian translation of the ECtHR judgments, we would recommend
to revisit in the procedural codes the requirement to attach an Armenian
translation of the ECtHR judgment regardless of the existence of a general
provision on the language of the trial and the documents submitted during it.

o Furthermore, given that there is uncertainty with the "proper transla-
tion" of ECtHR judgments into Armenian, we would recommend to clarify in
the legislation that translations of SNCO "Translation Center" of the RA
Ministry of Justice shall be considered as such and acceptable to the Court of
Cassation. This will exclude translation of judicial decisions by the applicants,
requesting revision of the judicial acts at their own expense and save them from
extra costs.

o In order to streamline the deadlines for revision of the judicial acts, we
would recommend to translate the decisions of the ECHR or at least those
made by the Committee and the Grand Chamber not in 3 but in 2 months,
which will enhance filling in the application by the applicant in terms of time.

e We would recommend in addition to the private participants in the pro-
ceedings, to add to the list of persons in the Civil Procedure Code eligible to
apply for revision of the judicial act in light of new circumstances, the per-
sons involved in the examination of the case in the ECtHR that have a legiti-
mate interest in revision of that act.

e Considering that the time limit for filing a complaint by the legal suc-
cessor of a participant in the trial is not regulated in the Civil Procedure Code,
we would recommend to regulate the issue in the Civil Procedure Code in a
similar way to the Administrative Procedure Code.

Ursuu UUUSr8UL — Uwppm hpunmbpibph Bjpnuywlul guumupuih
Yahnbkph wpymapmd qunwlpul gnpdkph JEpwpuguing phpuguipupgp 22
opkluppmipnt imd I yypuwlpnfpljuynid — Uwpnne hpwyniupubph b hhdbwpup w-
quunpynibikph wwonwyubmpub vwuht Ynifkighwi (wpunthbn' Yninfku-
ghw) Epuppuuynpnid k dh owpp hpuniupulp b wquunipnibbp, npnup Unb-
Jhughut Juybpugpus wywhwnnipmniutubpp yupunwynpyl) Eu hwpgl) hpkug p-
pujugqnpnipjuit bkppn qunn wnwpwspubpnid: Yntkughwh hhdwt Jpw
unbndyus Uwpnynt  hpuynibpibph  Epnyuwlul nuwnwpwuih  (wjunthbn
UDPEY) wpdwbwgpus mwpunnmdubph wnsmpjudp hwdwpn wthpwdbownnipe-
mit b jpumd tkpyhunuljut dujuppquynd Jepupugkint puunwuljut qgnpstpn:
Uju gnpéppuigh upbnpnipmniit wyb B, np nu wnwugpuhtt inkn b qpunbtgunid
UPE? ydhnutinh junupdwt hwdwljupgnid b npny nhypipnid nhnwplynud £
npybku jpupanyws hpuniupubph JEpuljuiqudut dhwl fwtwywph:

case No. ECD/ 0190/06/08, the decision of the Court of Cassation of October 19, 2021, the deci-
sion of the Chamber of Civil and Economic Affairs of the Court of Cassation of 07.04.2006 on
grounds for review under new circumstances, etc.
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Unyt hngdwésh oppwtmuljubipnid ntunidbwuhpyl) Eu UPGY y&hnubkph hp-
dwl Jpuw quunuljub gnpstph Jepupugdwt Jepupkpu) Zujwunwth Zwtpw-
whnnipjut opkuunpmpniip b wpulunhljui: Uwubtwynpuwtu, Jbpnisnipe-
jut Eu Bupuplyl) 22 pphuljut nwnujupnipjub, 22 punupughwljut nunw-
Jupnipjub, 22 upsuut punujupnipjub opktugpptph b wyp hpujujuu
wlwnbph Jepupkpth hpujuwlwupquynpnudubpp: Zonpdusnid junwupgus hw-
dwlnnuwh ntunidttmuppnipinititiph wpyniapmd Ep Bo hwinl) putwplynn
npnpunid 22 opkugpoipyut b wpuwlnhuygh pugtpp, phpnipmiatbpp b winpn-
onipniuiknp, npntg jpugdub, Yhpugdwut jud hunnwljkgdwt ninnmipjudp ju-
nunyk b hwdwyuwinwuwb wnwewpnipniubbp:

Pwunh puntp - TPE? Jahribph junnwpnid, nuunului gnpsbph JEpupuignid,
puunuwlul gnpskpp JEpuwbuynid, punwlul gnpdkph JEpupugdwi opklunpnipinil,
punnulpul gnpdkph JEpupugdwlh wpulnplw, JEpupugdui opkiiugpnipyul phpnipe-
JaLhikp, nuunulpul gnpdkph JEpupwgdwl gnpsluulwl julpppbkp

APTAK ACATPSH - Ilopsaook 60300H061eHUsn CYOeOHBIX Oenl 6 3aKOHOOa-
menvcmee u npakmuxe PA ¢ pesynomame pewenuii Egponeiickozo cyoa no npaeam
yenogexa. — KoHBeHINS O 3aIIMTe MPaB YeIOBEKa M OCHOBHBIX cBoOO[ (nanee — KonBeH-
1¥isl) TAPAHTHPYET PsJI IPaB U CBOOOJ, KOTOPhIE TOCYAapCTBa, patuduipoBasinue KoH-
BCHIIUIO, 005I3aHBI COOJIIOIATh HA TEPPUTOPUSIX, HAXOASAIIMXCS MO UX FopUcAuKIueh. Yto
KacaeTcs HapylIeHHH, 3a(UKCHPOBAaHHBIX EBpOrmeEiickMM CynoM MO MpaBaM YeJOBEKa
(manee ECITY), co3nanHbIM Ha ocHOBaHMK KOHBEHIIMH, 4aCTO BO3HHKAET HEOOXOAMMOCTh
BO300HOBJICHHS CYIEOHBIX NIl Ha BHYTPUTOCYJAPCTBEHHOM YpPOBHE. BakHOCTB 3TOro
mpoliecca 3aK/II0YaeTcsl B TOM, YTO 3TO 3aHUMAET KIII0UEBOE MECTO B CUCTEME MCIIOTHEHUS
pemennii ECTIY u B psine ciydaeB paccMaTpuBaeTcs Kak eIMHCTBEHHBIH CIIOCOO BOCCTA-
HOBJICHHSI HAPYIIICHHBIX TIPaB.

B pamkax maHHO# CTaThbM W3YYEHBI 3aKOHOAATEIHCTBO W IpakTUKa PecmyOimku
ApMEHHUSI OTHOCHTENIFHO BO30OHOBIICHHS CYACOHBIX [IeJI HA OCHOBAHWH TIOCTAHOBICHUI
ECITIY. B gacTHOCTH, OBUTH MPOAHATU3UPOBAHBI COOTBETCTBYIOIINE MPABOBHIC HOPMBI
YT0I0BHO-TIpOLIECCYaTbHOTO, ['pa’kaaHCKOTO IIPOIlecCyalbHOTO0, AIMHHUCTPATHBHO-
MPOLIECCYaTbHOTO KOJEKCOB PA U Apyrux mpaBoBbIX akToB. B pesynbrare KOMILIEKC-
HBIX UCCIICIOBaHUM, IPOBEACHHBIX B CTAThe, OBLIN OCBEIICHBI MPOOEIBI, HEOCTATKH U
HEOIPEICIICHHOCTH 3aKOHOAATEILCTBA U NPakTUKU PA B oOcyxmaemoit cdepe u gaHbI
COOTBETCTBYIOIINE PEKOMEHIALIUH 110 UX BOCIIOJHEHHIO, YCTPAHEHUIO WM YTOYHEHHIO.

KiroueBsble ciaoBa: ucnonnenue pewenuii ECIIY, 60300n06n1eHUe cyOebHbIX Oen, pac-
cmompenue cy0ebHbiX 0ell, 3aKOHOOAmenbCmeo 0 60300HONEHUU CYOeOHbIX Oell, NPAKMUKA 80~
3006H06/1eHUsA CYOeOHBIX Oell, HeOOCMAMKU 3aKOHOO0AmenNbcmea 0 0300HO6NeHUU CYOeOHbIX Oell,
npaxmuyeckue npoobremuvl 60300H081€HUs CYOOHbIX Oen
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THE LINKAGE BETWEEN HUMAN TRAFFICKING AND
MIGRATION:
IDENTIFICATION OF VICTIMS

SERGEY GHAZINYAN

Trafficking in human beings, as a modern form of slavery, severely violates people’s
fundamental rights and dignity. The victims of human trafficking are being subjected to
exploitation as a result of violence or the threat of it, fraud, or lack of awareness of their
rights. Migrants are especially vulnerable to trafficking, and among them are especially
those with certain socioeconomic issues or in need of international protection.

Considering the socio-economic, humanitarian, and documentation problems of
the aforementioned group and the probability of illegal movements and presence in the
territory of certain countries, they are more vulnerable to trafficking.

The current article seeks to analyze the correlation between migration and the
phenomenon of human trafficking, as well as analyze the minimum necessary steps that
the state authorities, particularly, those operating in the field of migration need to im-
plement. Those activities should be aimed at ensuring effective combat against the traf-
ficking in human beings by detecting and referring the relevant cases in the frame of
migration to the competent authorities.

Key words: human trafficking and exploitation, victim of human trafficking, identification
of victims of human trafficking, asylum seeker, refugee, international protection, migrant, migra-
tion and human trafficking, asylum and human trafficking, GRETA

I. Applicable legal framework with regard to refugees and migrants

Refugees and asylum seekers

It is particularly important that the majority of persons representing the
mentioned group of migrants suffer life-threatening situations in their countries
of origin and rarely have access to personal documents, thus facing challenges
in obtaining legal status in the country of presence. As a result, they become
more "targetable" in the context of recruitment and exploitation by criminals
and human traffickers.

The main international treaty regulating the international protection and
rights of refugees is the 1951 Refugee Convention. According to Article 1(A)(2)
of the Convention, the term “refugee” shall apply to any person who owing to
well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the coun-
try of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence as a result of such
events, is unable or, owing to such fear, is unwilling to return to it.!

"' UN Refugee Convention relating to the Status of Refugees (1951), Article 1(A)(2), avail-
able at: https://www.unhcr.org/1951-refugee-convention.html.
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Hence, refugees are in need of international protection. Meanwhile, an asy-
lum seeker is a person who has left their country and is seeking protection from
persecution and serious human rights violations in another country, but who
hasn’t yet been legally recognized as a refugee and is waiting to receive a deci-
sion on their asylum claim. Seeking asylum is a human right. This means eve-
ryone should be allowed to enter another country to seek asylum.

It should be highlighted that the states should treat asylum seekers as those
in need of international protection until it is proven otherwise following the
complete and objective procedure. However, the asylum system differs between
states, and in some cases, it does not exist.’

Migrants

According to the IOM, "Migrant" is an umbrella term, not defined under
international law, reflecting the common lay understanding of a person who
moves away from his or her place of usual residence, whether within a country
or across an international border, temporarily or permanently, and for a variety
of reasons. The term includes several well-defined legal categories of people,
such as migrant workers, persons whose particular types of movements are le-
gally defined, such as smuggled migrants, as well as those whose status or
means of movement are not specifically defined under international law, such as
international students.

It should also be noted that at the international level, no universally ac-
cepted definition of “migrant” exists. The present definition was developed by
IOM for its purposes, and it is not meant to imply or create any new legal cate-
gory.*

However, Article 2(1) of the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families defines "mi-
grant worker" as referring to a person who is to be engaged, is engaged or has
been engaged in a remunerated activity in a State of which he or she is not a
national. It also gives the definition of the "members of the family" and pre-
scribes the rights of all those benefiting from the Convention”.

I1. The link between human trafficking and migration

While the previous section seeks to provide the overall legal definition of
migrants and refugees, the current one is intended to show the causal link be-
tween migration and the phenomenon of human trafficking and discuss the pos-
sible scenarios in practice. For that purpose, the legal definition of human traf-
ficking should be analyzed.

According to the Council of Europe Convention on Action against Traf-
ficking in Human Beings (hereinafter referred to as the “Convention”), "Traf-
ficking in human beings" shall mean the recruitment, transportation, transfer,

2 Amnesty International, “Refugees, Asylum Seekers and Migrants” available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/#:~:text=An%20
asylum%20seeker%20is%20a,decision%200n%20their%20asylum%?20claim.

* Annick Pijnenburg and Conny Rijken (2021), “Moving Beyond Refugees and Migrants”,
available at: https://www.tandfonline.com/doi/epdf/10.1080/1369801X.2020.1854107 need
Access=true&role=button.

*10M, “Definition of "Migrant" available at: https:/www.iom.int/about-migration.

5 UN International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (1990), available at: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-convention-protection-rights-all-migrant-workers.
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harbouring, or receipt of persons using the threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the pur-
pose of exploitation. Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude, or the removal of
organs.

As it is foreseen from the above-cited description, trafficking in human be-
ings might be conditionally divided into three main stages: (i) recruitment, (ii)
transportation, and (iii) exploitation.

Various methods are used for recruitment purposes, including the coercion
or deception of a victim of human trafficking into work that involves exploita-
tion. In particular, people are offered jobs or opportunities on favourable and
enticing terms that do not actually exist, or through which exploitative working
conditions are imposed on them. Some victims are also kidnapped or abused
during recruitment.

Trafficking also involves overt or covert transportation from one place to
another for the purpose of exploitation. Moreover, it can be done both in a
group and individually, using public or private means of transport. It is essential
to consider that in cases where people are moved from one country to another
for the purpose of exploitation, crossing a state border can be not only illegal
but also legal. Transporting people within the country for the purposes of traf-
ficking or exploitation does not imply crossing a state border. The purpose of
the transfer is to isolate and easily control the victim.

The exploitation of another person for prostitution or other forms of sexual
exploitation, forced or compulsory labour or coercion to provide a service or
perform illegal acts, enslavement or slavery-like conditions, purchase or sale,
cell, organ, taking tissue or biological materials or fluids is the last conditional
stage. This definition is envisaged by the Article 188 (4) of the RA Criminal
Code.’

According to the UN Protocol to Prevent, Suppress and Punish Trafficking
in Persons Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime, exploitation shall include,
at a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs.®

It is noteworthy that the use of coercion and its degree in all the mentioned
stages of human trafficking or exploitation is not unambiguous. For example, in
some cases, physical force is used, and in some, the victims are even practically
unaware that they are being exploited or transferred for the purpose of exploita-

® Council of Europe Convention on Action against Trafficking in Human Beings (2005),
Article 4 (a), available at: https://rm.coe.int/168008371d.

" RA Criminal Code (2021), Article 188 (4), available at:
https://www.arlis.am/DocumentView.aspx?DocID=172528.

¥ UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children, supplementing the United Nations Convention against Transnational Organized Crime

(2000), Article 3 (a), available at: https://www.ohchr.org/sites/default/files/ProtocolonTrafficking.pdf.
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tion. Therefore, it is necessary not to consider the possibility of human traffick-
ing only in the case of self-identification of the alleged victim, but also to pay
attention to the situations when the person may not be aware of his or her own
exploitation.

Although human trafficking does not necessarily involve crossing a state
border, its practical manifestations make it clear that it is closely related to mi-
gration. People affected by migration crises caused by war or other general
problems or involved in mass flows are considered more vulnerable to traffick-
ing and have a higher probability of being targeted by criminals for this pur-
pose. The same applies to people who need international protection on an indi-
vidual basis.

The link between migration and human trafficking is also manifested in the
context of other migration flows, particularly labour migration. In order to solve
social-economic problems, migrants often leave their country of residence to
work abroad. This is also a common phenomenon in Armenia. Migrant workers
are, in practice, subjected to exploitation, becoming victims of deception and
violence. Coercion is often associated with the victim not having a legal basis
for residence in the country of destination, handing over the identity document
to the criminal, and other issues.

Therefore, one of the stages of human trafficking, transportation, often in-
volves the transfer of the victim from one country to another. Furthermore, as
the acts of transportation and relocation imply, the perpetrator may force the
victim to leave his or her residence using seclusion, manipulation, and disorien-
tation as a means of control.

However, human trafficking is also very likely to affect voluntary migra-
tion. Criminals take advantage of the vulnerability of potential migrants in their
country of origin and exploit their desire or need to migrate. Therefore, the link
between migration and human trafficking is deeply rooted in the causes of mi-
gration: the economic, social, and political conditions of the country of origin,
including poverty, war, violence, and persecution.

Risks and vulnerabilities can also exist in the destination country, espe-
cially for migrants who lack legal status. All these factors reveal the vulnerabil-
ity of migrants to human trafficking and highlight the need for necessary state
mechanisms to identify and provide assistance to victims by preventing human
trafficking.

In the conditions of existing migration flows, the transportation of people
for the purpose of trafficking is mainly carried out by the same channels and
means used by persons seeking international protection, economic and other
migrants, as well as persons traveling directly. Therefore, in the case of such
mixed flows, it is difficult to clearly identify the alleged victim of human traf-
ficking or exploitation if the competent authority does not have sufficient capac-
ity.

The identification, assistance, and protection of an alleged victim of hu-
man trafficking or exploitation, as well as the identification of the alleged crime
and the accountability of the perpetrators, depend on an effective response by
the competent state authority.

In this context, the difference between the transportation of victims of hu-
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man trafficking and migrant smuggling (organization of illegal migration)
should be discussed. It can be difficult to distinguish between these phenomena
because people might illegally cross the state border in both cases.

In contrast to human trafficking, which can take place both domestically
and internationally, migrant smuggling is a crime that takes place only across
borders. It consists in assisting migrants to enter or stay in a country illegally for
financial or material gain. Smugglers make a profitable business out of mi-
grants' need and desire to enter a country and the lack of legal documents to do
so. International law requires governments to criminalize migrant smuggling,
but not those who are smuggled.

Since migrants consent to the smuggling venture, mostly due to the lack of
regular ways to migrate, they are not considered victims in absolute terms.
However, smuggled migrants are often put in dangerous situations by smugglers
(such as a hazardous sea crossing) and might, therefore become victims of other
crimes during the smuggling process, including severe human rights violations.’

Furthermore, as described by the EUROPOL, although patterns of human
trafficking are similar to those seen in people smuggling, they are different le-
gally and a broad distinction can be made between the two. In general, the indi-
viduals who pay a smuggler in order to gain illegal entry to a country do so
voluntarily, whereas the victims of human trafficking are often duped or forced
into entering another country. In addition, people smuggling does not necessar-
ily involve exploitation for economic purposes.

There is also academic research on certain case studies where the traffick-
ing of migrants and those in need of international protection are thoroughly
analysed. In the context of migrant smuggling the phenomenon of human traf-
ficking for ransom is also analysed.'' Certain academic analysis is also made on
human trafficking for ransom in the digital age and how people can become
trapped in a human trafficking cycle by the use of Information and communica-
tion technologies (ICTs)."”

In cases where the victims of human trafficking are foreigners or persons
with documentation issues, authorities may conclude that they are migrants
trying to cross the border illegally rather than victims of human trafficking. In
that case, the criminal involved is an organizer of illegal migration, not a human
trafficker. Such assessments might result in violation of the non-punishment
principle of the victim of human trafficking, non-provision of assistance and
protection, as well as prevent the cases to be investigated as human trafficking,
and/or alleged perpetrators from being prosecuted with the appropriate crime.

® UNODC, “Human trafficking and migrant smuggling”, available at:
https://www.unodc.org/edj/en/secondary/human-trafficking-and-migrant-smuggling.html.

EUROPOL, “Trafficking in Human Beings”, available at:
https://www.europol.europa.eu/crime-areas-and-statistics/crime-areas/trafficking-in-human-beings.

Klara Smits & Mirjam Van Reisen (2023), “Deceived and Exploited: Classifying the
Practice as Human Trafficking”, available at: https://www.researchgate.net/publication/

367254709_Deceived and Exploited Classifying_the Practice_as_Human_Trafficking/link/63¢c
ea4b26fe15d6a57425555/download.

2 Mirjam Van Reisen, Klara Smits, Morgane Wirtz & Anouk Smeets (2023), “Living in a
Black Hole: Explaining Human Trafficking for Ransom in Migration”, available at:

https://research.tilburguniversity.edu/en/publications/living-in-a-black-hole-explaining-human-
trafficking-for-ransom-in.
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Furthermore, arrested traffickers often attempt to frame their human traf-
ficking case as smuggling, crossing a border illegally, or being in the country
illegally to avoid a comprehensive investigation and more severe punishment.
Victims may believe they are being smuggled, even if they are actually being
trafficked or transported for the purpose of exploitation in the country of desti-
nation.

Taking into account the above, it is necessary to distinguish between the il-
legal crossing of the state border by the victim of human trafficking by force or
deception and the migrant smuggling or organization of illegal migration by
establishing the relevant domestic mechanisms and ensuring the capacity of
competent state officials.

Another group of vulnerable people to human trafficking in the context of
migration are those in need of international protection. According to the
UNHCR Guidelines on International Protection No. 7: The Application of Arti-
cle 1A(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of
Refugees to Victims of Trafficking and Persons at Risk of Being Trafficked,
refugees are vulnerable to human trafficking, inter alia, for the grounds set out
in the 1951 Refugee Convention, as well as for social-economic reasons."

Furthermore, in those cases, the non- refoulement principle should be duly
respected. The Convention establishes the grounds upon which a victim or po-
tential victim of trafficking may not be removed from the State’s territory. In
particular, Article 10(2) states that: “[E]ach Party shall ensure that, if the com-
petent authorities have reasonable grounds to believe that a person has been
victim of trafficking in human beings, that person shall not be removed from its
territory until the identification process as victim of ... (trafficking in human
beings) has been completed by the competent authorities ...”."

As stated in the Guidance Note of the Council of Europe Group of Experts
on Action Against Trafficking in Human Beings (hereafter referred to as the
“GRETA”) on the entitlement of victims of trafficking and persons at risk of
being trafficked to international protection, “[T]The Convention recognizes that
trafficked people may have international protection needs, and it requires Par-
ties to duly assess such protection needs. The essence of international protection
is to provide relief from potential future danger. Accordingly, the duty of inter-
national protection applies not only to victims of trafficking but also to those at
risk of being trafficked, should they return to their country of origin. Any re-
moval of a person to a territory where they are at risk of being trafficked will
constitute a violation of the principle of non- refoulement”."

Therefore, the state authorities should ensure proper identification and

'3 UNHCR Guidelines on International Protection No. 7: The Application of Article 1A(2)
of'the 1951 Convention and/or 1967 Protocol Relating to the Status of Refugees to Victims of
Trafficking and Persons at Risk of Being Trafficked, pp. 29-40, available at:
https://www.unhcr.org/publications/legal/443b626b2/guidelines-international-protection-7-
application-article-1a2-1951-convention.html.

™ Council of Europe Convention on Action against Trafficking in Human Beings (2005),
Article 10 (2), available at: https://rm.coe.int/168008371d.

Council of Europe Group of Experts on Action Against Trafficking in Human Beings
Guidance Note On the entitlement of victims of trafficking, and persons at risk of being traf-
ficked, to international protection, paragraph 15 (2020), available at: https://rm.coe.int/ guidance-
note-on-the-entitlement-of-victims-of-trafficking-and-persons/16809ebf44.
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risk-assessment mechanisms in order to detect the cases of trafficking in human
beings among those in need of international protection and guarantee the im-
plementation of the principle of non- refoulement. For this purpose, the follow-
ing guiding principles should be considered:

Non-punishment;

Access to Asylum for Victims of Trafficking;

Assistance to Victims of Trafficking;

Proper Return and Repatriation procedure of Victims of Trafficking;

Specificities of work with the child Victims of Trafficking and Asylum.'®

Furthermore, it is important not only to raise awareness about human traf-
ficking and migrant smuggling but also to address the root causes of social vul-
nerabilities, such as poverty, conflict, and to uphold human rights."”

I11. State response to trafficking in human beings in the context
of migration

Over time, the changing forms and methods of human trafficking force
state authorities to take systemic steps: adopt strategic documents, create spe-
cialized structures against human trafficking, form inter-agency bodies, etc.

The peculiarity of human trafficking lies in the fact that the various forms
of exploitation and stages can be related to different state bodies and organiza-
tions. Although the primary function of certain entities might not be to combat
human trafficking, state officials may have the opportunity to detect and prevent
human trafficking in their day-to-day work.

That is the reason why in the course of action against human trafficking,
states should engage not only law enforcement authorities but also other state
entities and organizations. In this context, the migration authorities are the most
relevant entities to combat the trafficking in human beings in the context of
migration.

Furthermore, this may be related, for example, to the vulnerability of the
group of persons who are considered the main beneficiaries of a particular body.
In the case of migration authorities, indeed, they are migrants and refugees.

For this purpose, the state response should include not only legislative
regulations on combat human trafficking but strict guidelines for the state au-
thorities. As mentioned in the Uniform Guidelines for the Identification and
Referral of Victims of Human Trafficking within the Migrant and Refugee Re-
ception Framework in the OSCE Region [M]any victims do not recognize
themselves as such, since they may be in transportation, post-recruitment or pre-
exploitation phase, and thus it is possible that no exploitation has occurred yet.
Others, particularly undocumented migrants, may avoid identifying themselves
to authorities due to fear of deportation, retaliation by their traffickers, or be-
cause their behaviour has been pre-conditioned by religious rituals or beliefs
that have been imposed upon them. In some cases, the victim may have a rela-
tionship with the trafficker or may fear stigmatization, especially if the abuse
they have suffered was sexual in nature. To reflect these scenarios, a unified set
of identification indicators should be developed and appropriately adjusted to

' Ibid. paragraphs 34-48.
7 UNODC, “Human trafficking and migrant smuggling”, available at:

https://www.unodc.org/edj/en/secondary/human- trafﬁckmg-and -migrant-smuggling.html.
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the specific context of the reception procedures.'®

In the case of Armenia, based on the decree of the Head of the Migration
Service, the indicators for the identification of presumed victims of human traf-
ficking or exploitation were defined. Following the adoption of the decree, the
respective handbook on the relevant topics was prepared, and the competent
staff of the Migration Service was trained.

Conclusion

Considering the above, the role of state institutions and officials against
human trafficking or exploitation is essential. For that purpose, state authorities
should establish effective detection, assistance, and referral mechanisms with
regard to the alleged cases of human trafficking. The system should contain
criteria/indicators and specific questions aimed at identifying the possible cases,
making the activities of competent authority more predictable, effective and
clear in relevant situations. Latter should be a subject of further research and
adaptation to the national context prior to its implementation.

Nevertheless, despite the establishment of the legislative framework and
guidelines, it is important to develop the theoretical and practical capacities of
competent state officials, aimed at ensuring the effective implementation of
legal regulations.

Utrats NULKNLBUL ~ Uwppluig ppuphphigh b vpgnughuyh thnpulju-
wuwlgiwénpmbp. qnhbph bnyhwluinugnid — Uwpnljulg ppubhphiigp np-
whu unplnipjut dudwbwlwlhg ngpubnpnid, jnyunnpkt pwponnd L dwpn-
Juug hhdtwpwp ppuniupubpp b mpdwbwwywnynipmniup: Uwuppjubg ppu-
$hphigh qnhbpp kupwplpynid ki swhwgnpsdwb’ ppunipjul Jwd npu uywn-
twhph, hwpnuunipiut jud hpbug hpwyniipubph dwuht mbnkjugdws sih-
ubnt hbnbwupny: Uhgpubuwnubpp hwnjuwybu jungbih i ppudhphugh
tjuundudp, b tputg pyYnd bt hwnjuwbu npnywlh unghw-nuntuwlut
fuughpttp ud vhpwqquphtt uonmwwinipjub junphp niukgnnubpn:

Zwpyh wntbkny YEpnhhojuy judph unghw-ntnbuwljul, hntdwihunwp
thwunwpnpujhtt pughputpp b npny Gpypubph wpwspnid whophtiwlub
nbknuowpdtph nt ikpluyniput hudwibwljwinipmniip ipubp wpwb] ungk-
1h kb ppudhphligh Wjwndwndp:

Unyt hnpwsp tyunuly nih 4Epnist] dhgpughuyh b dwpnljug ppw-
bhphugh Epunyph hwpwpbpulgnipmniup, hsyhu twb wjb WJuqugny wb-
hpwdtown puytpp, npnup whwp L hpujubtwgubt wbnwjut, dwubwynpu-
whtu vhgpughuyh ninpunnid tkpgpuydus dwupdhuubpp: Uy gnpénnnipniuub-
pp whup b nnus (hukt dwppubg ppudhphiigh gl wpynibutn wwyg-
puph wywhnydwipn' dhqpughwjh oppwtmjubpnid hwdwyuwnuwujuwt nhy-
pipp pugwhuynbnt b hpwjuwunt dwipdhbiibphtt thnjuwtighkint vhongny:

Puunp punkp — dwppluby ppudhphbq b pwhugnpdnid, duppluig ppudh-
Dphagh qnh, dwpnlubg ppuphphiqh qnhkph nyhwlwiugnid, wwwuuwl huggng,

18 OSCE Uniform Guidelines for the Identification and Referral of Victims of Human Traf-
ficking within the Migrant and Refugee Reception Framework in the OSCE Region (2019), avail-
able at: https://www.osce.org/files/f/documents/2/4/413123 0.pdf
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CEPTEM KA3UHSIH — Cgazp mexncdy mopzoeneii nio0bMu u Muzpayueii:
udenmuguxayua xncepme. — TOPToBIIA JIOABMH KaK COBpeMeHHas ¢opMma pabOCTBa
HapyIiaeT ¢pyHIaMeHTaJIbHbIC MPaBa U JOCTOMHCTBO Jrojei. JKepTBbl TOPTrOBIH JIFOb-
MH TI0/IBEPralOTCsl IKCIUTyaTallMi B Pe3yJIbTaTe HACKIINS WM YIPO3bl €ro MPHUMEHEHUS,
oOMaHa, BBeACHMS B 3a0JyXJCHHWE WJIM HE3HAHWs CBOMX MpaB. MUTpaHTBl 0COOCHHO
VSI3BUMBI B IJIAHE TOPTOBIH JIOJBMH, U CPEIHM HUX OCOOCHHO T€, Y KOTO €CTh OIpejie-
JICHHBIC COIMATbHO-YKOHOMUYECKUE MPOOICMBI T KTO HYKIACTCS B MEXKITyHAPOIHOMN
3amure.

VY4uThIBas CONUANTBHO-I)KOHOMHYCCKHE, TYMAaHUTAPHBIC W JOKYMCHTAJIBHBIC TPO-
OJIeMBI BBIIICYIIOMSIHYTON TPYIIIbI, @ TAKXKE BEPOSITHOCTh HEJECTAILHOTO TEPEMCIICHHUS
U TPUCYTCTBUSI HA TEPPUTOPHU OTICIBHBIX CTPaH, OHH OoJiee YS3BUMBI B IUTAHE TOP-
TOBJIX JIFOJIbMHU.

B Hacrosiieil cratbe CTaBUTCS 3ajada MPOAHATU3UPOBATH B3aUMOCBSI3b MEXKIY
MUrparyeil 1 sIBICHHEM TOPTOBIH JIIOABMH, a TAKKE NPOaHATH3UPOBATh Te EPBOHA-
YanbHbIC [IArd, KOTOPbIE HEOOXOAMMO OCYIIECTBUTH T'OCYIApCTBEHHBIM OpraHaM, B
YAaCTHOCTH TeM, KOTOpbIe paboTaroT B cepe Murpanmuu. ITa JeSTEILHOCTH TOJDKHA
OBITH HampaBiieHa Ha obecrieueHne 3PPEeKTUBHON OOPHOBI C TOPTOBJIEH JIIOABMH ITyTEM
BBISIBIICHUS U TICPEAaYll COOTBETCTBYIOIIUX CIy4aeB B chepe MUTPALIMU KOMIICTCHTHBIM
opraHam.

KiroueBsble ciioBa: mopzo6asa 100bMu 1 IKCRAYAMAayus a00el, Hcepmea moposiu io0b-
MU, UOSHMUDUKAYUSA JICEPMB MOP20BIU TI00bMU, TUYO, Uyee yoedcuwa, bediceney, MexicoyHa-
POOHAs 3AWUMA, MUSPAHM, MUSPAyusi U MoOp2osis 00bMu, yoexrcuue u mopeosns aoobMu,
T'PETA
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INTERNATIONAL PATENT LAW CONFLICTS WITH THE RIGHT
OF ACCESS TO MEDICINES AND HEALTHCARE: KEY ASPECTS

ANI SIMONYAN

This article is dedicated to the legal conflicts between international patent law and
the right of access to medicines and healthcare. This article discusses the problem above
under the light of the framework of the international agreements, mainly WTO Agree-
ment on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) and
Doha Declaration on the TRIPS agreement and public health. As we know, patents give
exclusive rights to the inventors to use their innovations for a long period of time. This
limits the ability of public to get easy access to medications, consequently to indispen-
sable healthcare. It is undoubtable that the quality of life and the healthcare of the public
is an absolute priority. On the contrary, the expropriation of patent rights, inadequate
compensation of damages for issuing the compulsory licensing may have irreversible
consequences for the states. Foreign investor may file claims against the governmental
authorities to ad hoc or permanent arbitral institutions.

Key words: access to medicines, public health, TRIPS agreement, Doha Declaration,
pharmaceutical patent disputes, compulsory licensing, foreign investment, patent law

Patents are one of the leading legal tools of intellectual property rights pro-
tection. As Bruce Lehman described “patents are exclusive property right in
intangible creations of the human mind.”" To put it differently, after the innova-
tion is registered by governmental authorities, the inventor may protect his in-
vention from using it without his permission. In other words, the inventor can
use his innovative product like any other property.

Recent years there is an endless political, social and legal debate on the
conflict between patent law and the right to access to medications. Some schol-
ars and politicians state that the pharmaceutical manufacturers who are holding
the patent rights monopolies on the drugs and leads the pricing policy for life-
essential medications.” In contrast, the business world representatives and key
players of financial markets insist that compulsory licensing of drugs is nothing
but expropriation of intellectual property rights of pharmaceutical sector.

This article discusses the problem as mentioned above under the light of
the framework of the international agreements, mainly WTO Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) and
Doha Declaration on the TRIPS agreement and public health. We will present
both sides opinion and will argue the statement that protection of intellectual

! Bruce Lehman, The Pharmaceutical Industry and the Patent System, International Intellectual
Property Institute, {2003} 2 < https://users.wfu.edu/mcfallta/DIRO/pharma_patents.pdf> accessed 18
December 2019

2 Dean Baker, End Patent Monopolies on Drugs, The New York Times, (New York, 10
January 2016) <https://www.nytimes.com/roomfordebate/2015/09/23/should-the-government-
impose-drug-price-controls/end-patent-monopolies-on-drugs> accessed 21 December, 2019
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rights of investors downstream the rights of the public to the highest attainable
standard of health.

As it was mentioned patents are essential for every innovative activity, no
matter the region or the country. Patent protection of pharmaceutical products is
especially important, as the drug producing process may be easily replicated and
disarrange the investments in clinical testing and scientific research.’

The main international treaty that regulates relations between WTO mem-
ber states regarding the protection of the intellectual property rights is TRIPS
Agreement. Before 1994 TRIPS Agreement none of developing counties has an
adequate system to protect international intellectual property rights. When the
TRIPS Agreement entered into force the developing countries were able to
regulate the public health problems slightly interference from the intellectual
property rights.*

TRIPS Agreement aims to “reduce distortions and impediments to inter-
national trade, and taking into account the need to promote effective and ade-
quate protection of intellectual property rights, and to ensure that measures and
procedures to enforce intellectual property rights do not themselves become
barriers to legitimate trade’”

As can be seen from TRIPS Agreement, the patents are temporary, and
they are valid for twenty years from the date the inventor files his patent appli-
cation.’ It is obvious, that after TRIPS Agreement entered into force in 1995,
majority of emerging countries faced the difficulties to reconcile the policy and
technology of the intellectual property rights.” New regulation and policy un-
doubtedly benefited the financial markets and entire economy of developing
countries. But still, there are arguable aspects of this question, especially regula-
tions concerning the public health protection. As it was mentioned above, pat-
ents give exclusive rights of the inventors to use their innovations for twenty
years. After the period of twenty years, the exclusive patent rights become ge-
neric and open for public use. But in particular cases, TRIPS Agreement grant
the governmental authorities with the right to use the patent rights without per-
mission of patent holder. In other words, according to the Article 27 (2) “mem-
bers may exclude from patentability inventions, the prevention within their ter-
ritory of the commercial exploitation of which is necessary to protect ordre
public or morality, including to protect human, animal or plant life or health or
to avoid serious prejudice to the environment, provided that such exclusion is
not made merely because the exploitation is prohibited by their law””

Moreover, as it is mentioned within TRIPS Agreement principles, the

3 William N. Monte (2016) Compulsory licensing of patents, Information & Communica-
tions Technology Law, 25:3, 247-271, DOI: 10.1080/13600834.2016.1230928 <https://0-www-
tandfonline-com.wam.city.ac.uk/doi/pdf/10.1080/13600834.2016.1230928 7need Access=true>
accessed 27 December 2019

* Frederick M. Abbott and Jerome H Reichman, The Doha Round’s Public Health Legacy:
Strategies for the Production and Diffusion of Patented Medicines under the Amended TRIPS Provi-
sions, Journal of International Economic Law 10(04), 927 < http://sstn.com/abstract=1025593> ac-
cessed 29 December 2019

5 Agreement on Trade-Related Aspects of Intellectual Property, {1994}, Annex 1C

®Ibid. Article 33

7 Margaret Chon, Intellectual Property and the Development Divide, 27 CARDOZO L. REV.
2821 (2006). <https:/digitalcommons.law.seattleu.edu/faculty/558> accessed 21 December, 2019

8 TRIPS Agreement Article 27 (2)
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member states may create their legislation in the framework of public health,
nutrition and other public interest’s protection.’

In this contrast, many politicians and civil society representatives raised
the problem of patented medications, which are highly priced and sometimes
unaffordable for the public, especially in the developing countries.'®

At the same time, there is a problem of so-called Parallel trade of medica-
tions. Oliver Morgan, a journalist of The Guardian, reports, that pharmaceutical
manufacturer practicing in buying cheap pills and re-exporting them more ex-
pansively.'" This practice raises the prices of medications artificially and may
cause a shortage of medications. In the long run, people in less developed EU
countries struggle with different diseases as a result of the Parallel pharmaceuti-
cal trade organized by the UK, Holland and Germany pharmaceutical private
sector. Pharmaceutical companies buy the same drugs at a lower price in Spain
or Greece and re-sell them at a higher price in the UK."

Under those circumstances, a new wave of objections raised in the UK. As
Sarah Boseley, journalist of The Guardian mentioned in her article; the UK
government should urgently interfere and regulate the price policy of the phar-
maceutical companies, as it can extend the lives of thousands."> Boseley states
that people simply die all over the world, facing unreasonably high prices of
medications, henceforth the government should react as the NHS system is un-
able to resolve the situation.'* Correspondingly, the solution of the problem
with NHS system, which is unable to provide the public with life-essential
medications are supposed to rely on pharmaceutical companies. In fact, there is
a precedential case of compulsory licensing on AIDS drugs in Brazil. Brazilian
authorities issued a compulsory license on a drug that is a life essential for
75,000 people, and according to the state health authorities will decrease the
price of it until twenty-four million USD." It is notable that, before the compul-
sory licensing issued, Brazilian authorities negotiated with drug producing
company and decreased the costs of the medication. But still the problem of
provision it to the public was not solved.

According to the TRIPS Agreement, there are some exceptions to exclu-
sive rights of inventors which “do not unreasonably conflict with a normal ex-
ploitation of the patent and do not unreasonably prejudice the legitimate inter-
ests of the patent owner”'®. Consequently, the TRIPS The agreement provides
the member states with the authorization to create in their national legislation a

? Ibid. Article 8

1 Kenan Malik, Big Pharma Can Only See the Benefit of R&D for Wealthy Markets, The
Guardian, (London 5™ of May 2019) < https://www.theguardian.com/commentisfree/2019/may/05/big-
pharma-can-only-see-the-benefit-of-r-and-d-for-rich-markets > accessed 22 December 2019

' Oliver Morgan, Parallel Trade in Drugs Puts EU Patients at Risk, The Guardian (London
29™ June 2008) <https://www.theguardian.com/business/2008/jun/29/pharmaceuticals> accessed
23 December 2019

2 Ibid

'3 Sarah Boseley, Calls for actions on patients denied 100,000 GBP cystic fibrosis drug, The Guardian
(London 3" of February, 2019) <https://www.theguardian.com/society/2005/sep/12/socialcare.politics>
accessed 22 December, 2019

“Ibid.

'* BRAZIL ISSUES COMPULSORY LICENCE FOR AIDS DRUG <
http://www.ictsd.org/brazil-issues-compulsory-licence-for-aids-drug> accessed 21 December 2019

O TRIPS Agreement Article 30
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system of compulsory licensing. Still, it should also be based on the respect of
the inventor’s best interests. Accordingly, the member states are not allowed
just to expropriate the exclusive patent rights of the financial corporations, rea-
soning that process as a benefit for the public. What are the criteria of limitation
of exclusive patent rights on TRIPS Agreement and are they interpreted in good
faith? TRIPS Agreement member states also may exclude from patentability “in
diagnostic, therapeutic and surgical methods for the treatment of humans or
animals” also “plants and animals other than micro-organisms, and essentially
biological processes for the production of plants or animals other than non-
biological and microbiological processes”’

The theory of excluding the patentability in favour of the public was the
cornerstone of the political campaign of Labour Party in the UK for the 2019
general elections. Jeremy Corbyn, the leader of the Labour Party and the candi-
date for the Prime Minister in UK general elections 2019, outlined a radical new
national health system policy, based on public ownership.'® With this intention,
Corbyn suggested creating a system, which would allow the UK to produce
cheap drugs identical to the high-priced medications. In particular, the UK can
make a similar version of Orkambi, which is still unaffordable for NHS, as the
American producing manufacturer aimed unreasoned high profits."” At the same
time, Christina Walker, a publisher of The Guardian, argued that intellectual
property rights are not absolute and they need to be balanced with the health
rights of the public sector.” Also in this political brief analytical review, the
World Trade Organization is presented as a safeguard institution for the private
pharmaceutical companies and their exclusive patent rights. The main idea is
that the governmental authorities can issue government use license, so prevent-
ing the patent monopoly and make the life essential drugs affordable for the
public.”!

The official results of the UK general elections 2019 showed that this
policy did not meet the expectations of the public. The Labour Party made the
worst results since 1935 general elections, won 203 seats at the Parliament or
32,2 percent of the votes.” Consequently, the results of the elections states, that
civil society realized the irreversible consequences of patent rights expropria-
tion.

It is also vital to analyze the political and even legal nature of compulsory
licensing, especially on pharmaceutical products. The first remarks regarding
compulsory licensing can be found in US Copyright Act of 1909. Also, Article
13™ of Berne Convention for the Protection of Literary and Artistic Works
states “the possible limitations of the right of recording of musical words and

7 TRIPS Agreement Article 27 (3) (a) and (b)

18 Sarah Boseley, Labour pledges to break patents and offer latest drugs on NHS, The Guardian
(London 24™ September, 2019) < https:/www.theguardian. com/poh‘ucs/2019/sep/24/lab0ur pledges-
to-| break patents-and-offer-latest-drugs-on-nhs> accessed 26 December 2019

" Tbid.
2% Christina Walker, My son’ 8 life depends on this cystic fibrosis drug. And ministers stand in

the way, The Guardian, (London 5 February 2019) https://www.theguardian.com/commentisfree/
2019/feb/04/save-lives-cystic-fibrosis-orkambi-nhs accessed 26 December 2019
Tbid.

2 https://www.bbc.co.uk/news/election/2019/results accessed 26 December 2019

134




L L 923
any words pertaining.

The World Trade Organization defines compulsory license as: “for patents:
when the authorities license companies or individuals other than the patent
owner to use the rights of the patent — to make, use, sell or import a product
under patent (i.e. a patented product or a product made by a patented process) —
without the permission of the patent owner”.**

The first significant dispute between pharmaceutical companies and the
state took place in South Africa in February 1998. South African Pharmaceuti-
cal Manufacturers Association and 39 leading drug-producing companies
blamed the government in violations against the constitution and the TRIPS
Agreement.” South African authorities tried to provide essential medication
breaking constitutional principles and even international treaties. The legal pro-
cedure of this case was intertwisted with various political actions, even with
diplomatic pressure from US governmental bodies and European Union differ-
ent bodies. The main consequence of this particular case was the flexibility of
the TRIPS Agreement. Though TRIPS Agreement reflects the question of pub-
lic priorities towards patented rights, but still there were unclear sides of their
limits. It was obvious that TRIPS Agreement needed to be clarified.

From above mention point of view, the crucial legal document on compul-
sory licensing of medications is WTO ministerial declaration on public health
(Doha declaration) adopted in Doha, Qatar, in 2001 November. The Doha dec-
laration affirmed the sovereign right of all member states to issue compulsory
licensing for protection of health rights of the public.”® The main idea of the
Doha declaration is the gravity of the public health problems in emerging coun-
tries’’. Even so, the Doha declaration also recognizes the importance of intellec-
tual rights protection as the guarantee of new medicine development.”® We also
need to state that the Doha declaration is not a legally binding international
document (soft law).

On this condition, we can state, that the Doha declaration is granting the
WTO member states with the right to create a national legal framework and to
issue compulsory licensing to protect the health of the public. Henceforth, the
according to the Doha declaration every member state may “remove” the exclu-

B “Each country of the Union may impose for itself reservations and conditions on the ex-
clusive right granted to the author of a musical work and to the author of any words, the re-
cording of which together with the musical work has already been authorized by the latter, to
authorize the sound recording of that musical work, together with such words, if any, but all such
reservations and conditions shall apply only in the countries which have imposed them and shall
not, in any circumstances, be prejudicial to the rights of these authors to obtain equitable remu-
neration which, in the absence of agreement, shall be fixed by competent authority.” Berne Con-
vention for the Protection of Literary and Artistic Works, World [1886], Article 13 (1)

2% Compulsory licensing of pharmaceuticals and TRIPS, World Trade Organization
<https://www.wto.org/english/tratop_e/trips_e/public_health fag e.htm> accessed 23 December 2019

1998: Big Pharma versus Nelson Mandela, Médecins Sans Frontiéres (20 February1998)
<https://www.msfaccess.org/1998-big-pharma-versus-nelson-mandela> accessed 27 December 2019

* Ellen F.M. ‘t Hoen, Hans V. Hogerzeil, Jonathan D. Quick and Hiiti B. Sillo, A quiet
revolution in global public health: The World Health Organization’s Prequalification of Medi-
cines Programme, Journal of Public Health Policy, (Macmillan Publishers Ltd, 16 January 2016)
<https://www.msh.org/sites/msh.org/files/who iphp_15jan14.pdf> accessed 29 December 2019

Declaration on the TRIPS agreement and the public health, WTO MINISTERIAL
[2001]2 Article 1
¥ Ibid. Article 3
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sive rights of the inventors imposing the governmental decision. Also, the com-
pulsory licensing may be forced by the national courts. The patent rights may
even be revoked and used directly by the governmental authorities themselves.
As it was mentioned above, Brazil issued compulsory licensing in 2006 refer-
ring to the increasing problem of unaffordable pricing on AIDS drug efavirenz,
produced by Merck.”” Consequently, the Brazilian government provided the
public with much-needed medicine through the revocation of private company
patent rights. Given these points, we can state that the Brazilian government did
not give the investor a prompt and adequate compensation for all investments,
human and financial resources. Overall, other cases of issuing the compulsory
licensing will be discussed.

Compulsory licensing on pharmaceutical products also was implemented
in Thailand. Up to the present time, the health insurance system is smouldering
and the national population of the country struggling against the healthcare
costs. Though Thailand domestic legislation regulated the obligation of the state
to provide essential life drugs to the patients, still there was a substantial lack of
medications affordable for the public. Generally speaking, the authorities of
Thailand issued compulsory licensing on HIV/AID drugs in November 2006.
Consequently, the policy of producing cheap generic versions of patented drugs
was encouraged.” The main argument put in was the Doha declaration and also
the TRIPS that allow issuing compulsory licensing in “emergency cases and
public uses.”' The production and also import of generic copies of the drugs,
surly faced active critical reviews from the patent holders, especially from the
Merck, US pharmaceutical key player. Mainly, the patent holders stated that the
Thai government did not arrange a proper negotiation process and did nothing
to decrease the prices of the medications. Given these points, it was more ac-
ceptable to expropriate the exclusive rights of the pharmaceutical sector instead
to negotiate for the lower rates.’> The compulsory licensing of several drugs in
Thailand did not solve the problems with pricing policy and essential medica-
tions access. Thousands of people still suffer from the lack of much-needed
medicine and healthcare in Thailand. Thereupon, it is the result of wrong man-
agement of the field and classified approach on the drug providing policy.” In
the political analytical articles, published in The Wall Journal, Thai governmen-
tal authorities were described as “patent hooligans™ and blamed in attacking the
property of inventors.**

> BRAZIL ISSUES COMPULSORY LICENCE FOR AIDS DRUG

3% Thailand Issues Compulsory Licence for Patented AIDS Drug, International Center for
Trade and Sustainable Development, (Bridges, 13 December 2006)
<https://www.ictsd.org/bridges-news/bridges/news/thailand-issues-compulsory-licence-for-
patented-aids-drug> accessed 26 December 2019

3 TRIPS Agreement, Article 31 (b)

32 Thailand Authorises Generic Production of Two More Patented Drugs International Cen-
ter for Trade and Sustainable Development, (Bridges, 31 December 2007)
<http://www.ictsd.org/bridges-news/bridges/news/thailand-authorises-generic-production-of-two-
more-gatented-dmgs> accessed 26 December 2019

3 Jared S. Hopkins, Generic-Drug Approvals Soar, But Patients Still Go Without, The Wall

Street Journal, (19 November 2019) < https://www.wsj.com/articles/many-generic-drugs-havent-
hit-market-hindering-cost-control-efforts-11574198448?mod=searchresults&page=1&pos=2>

accessed 27 December 2019
3* Bangkok’s Drug War Goes Global, The Wall Street Journal, (7 March 2007) 3
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The Doha declaration had a significant impact also on the public health
system of Malaysia. The authorities of Malaysia granted a compulsory license
on the groundbreaking hepatitis C drugs to produce a generic alternative to pat-
ented ones.” Starting from 2001 Malaysian government negotiated with defer-
ent pharmaceutical companies to engage them in the price reducing policy. As a
result of unsuccessful negotiations, the compulsory licenses issued.

The other developing country experienced the parallel trade of drugs and
compulsory licensing of pharmaceutical products is Kenya. According to Kenya
Property Act 2001 the government issued compulsory licensing to produce life
essential drugs more cheaply than patented medication imported from devel-
oped countries.*® Surly, the pharmaceuticals protested to protect their patented
rights. The case was resolved six years after, in favour of the Government of
Kenya. After all, Kenya started to produce generic drugs for HIV/AID patents
with affordable prices. Given this points, the governmental authorities provided
cheap drugs approximately to 270,000 to 300,000 patients.”” The pharmaceuti-
cal companies announced about “wild” expropriation of their property rights
and started the procedure of financial compensation of the damaged.

Another cornerstone case in pharmaceutical patent disputes is the Canada
v Eli Lilly ICSID case. The federal court of Canada revoked the patents of two
medications. The patent holder Eli Lilly company announced about violations
against their exclusive patent rights. The company signified the investment that
was made in Canada and the approximate amount of their financial damages.
Eli Lilly filed a claim against the Canadian authorities to the International Cen-
tre for Settlement of Investment Disputes referring to the North American Free
Trade Agreement (NAFTA).*® It is important to mention that Canada v Eli Lilly
case is precedential as the pharmaceutical patent issues were discussed in the
light of international investment. The Canadian authorities presented counter-
arguments referring to their national jurisdiction. In general Eli Lilly company,
did not succeed in this investment dispute, had to bear the costs of this arbitral
trial. Given those points the Canada v Eli Lilly case did not leave any positive
impact on patent right protection and the company was refused to get any ade-
quate compensation for their financial damages.

Another crucial question on pharmaceutical patent protection is the dura-
tion of patent validity. Many scholars argue that twenty years of patent duration
is a very long period. In other words, some critics offer to reduce validity dura-
tion up to three years. First of all, it is important to analyse how the interna-
tional approach to the patent validity formulated and how it was supported. As
it was discussed above, granting the patents is the only way to protect the exclu-
sivity of the inventor. Only if the invention is registered by the governmental

35 Catherine Saez, Malaysia Grants Compulsory License for Generic Sofobuvir despite
Gilead License, Intellectual Property Watch, (15 September 2019) <https://www.ip-watch.
org/2017/09/15/malaysia-grants-compulsory-licence-generic-sofosbuvir-despite-gilead-licence/>
accessed 27 December 2019

3% Paul Garwood, Kenya Rejects Bid to Remove Government’s Compulsory Licensing Flexi-
bilities, Intellectual Property Watch, (14 September 2007) <https://www.ip-watch.org/2007/09/14/
kenyan-parliament-rejects-bid-to-remove-governments-compulsory-licensing-option/> accessed 15
December 2019

*71bid.

3% Canada v Eli Lilly ICSID [2017] Case No. UNCT/14/2
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authorities, the patent holder may protect his financial and all other related
rights.

Most importantly, the innovation process, especially in the field of chemi-
cals and pharmaceutical production, is in the particular need of financial in-
vestments. The pharmaceutical inventions are intertwisted with severe scientific
research, high technology, various laboratory testing and tremendous human
resources. It is obvious, that the powerful pharmaceutical companies are expect-
ing to get financial benefits from their investments in this specific field of pub-
lic interest. Given these points, we can state that, if the beneficial period of 20
years may be reduced to seven or three, the investors will choose the alternative
field to invest their financial capital. So to sum up, the long term of patent dura-
tion is the vital guarantee of pharmaceutical industry development and flow of
investments in this life essential field.

On balance, it is urgent to analyze the potential dangers on compulsory li-
censing of patented pharmaceutical products. As a result, the revocation of the
proprietary rights of the inventors parentally may dramatically increase the pro-
duction of fake medications. While the patent holders are interested in making
investigations on the drug market and controlling the imitative medical products
manufacturing. Whereas, after changing the exclusive patented drugs into ge-
nerics, big pharmaceutical companies will defiantly lose their interest in the
specific market supervision by using their financial and human resources.

Although the developing countries should have the right to development™
and correspondingly should have the opportunity to realize it, but still these
countries may face difficulties in organizing the manufacturer of pharmaceutical
products. The developing countries may not have appropriately equipped high
tech laboratories, which are vital for drug production. Lack of well-developed
health and medical infrastructure may be dangerous for public health. Under
those circumstances, the emerging states may not manage to organize multidi-
mensional scientific research, which is crucial for drug-producing and health-
care.

In addition, we can fact, that every new invention in pharmaceutical indus-
try is immediately made available for scientific research community.*’

The last but not the least, the revocation of the patent rights may stop or
decrease capital investments in the pharmaceutical sphere. As long as the phar-
maceutical industry will be attractive and profitable for investors, they will con-
tinue to invest substantial financial capital for the development of research in
this essential field. Equally necessary to mention, that expropriation of patent
rights, inadequate compensation of damages for issuing the compulsory licens-
ing may have irreversible consequences for the states. Foreign investor may file
claims against the governmental authorities to ad hoc or permanent arbitral in-
stitutions. In fact, the majority of such cases are solved in favor of the investors.
Accordingly, the arbitration awards usually combined with tremendous finan-
cial obligations towards investors, which defiantly affect the economic growth
of the country.

3 UN GA Declaration on the Right to Development 41/128 {1986}
Servier, Mediator information < https://servier.com/en/news/why-patents-are-necessary-
for-the-pharmaceutical-industry/> accessed 28 December 2019
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As it has been noted, drugs produced by patent holders improved the
health conditions and even the quality of life for a million people all over the
world. If the drugs are not adequately patented, the development of pharmaceu-
tical companies could not be realized. Given these points, we can state that
pharmaceutical companies in developed countries, like the USA, Canada,
France, Germany and around the world should benefit from reliable protection
of intellectual property rights. For this reason, protection of intellectual property
rights will ensure their contribution towards science and technological research,
which will surely benefit the people both in developing and developed coun-
tries.

All things considered, we can state that the quality of life and the health-
care of the public is an absolute priority. Every human being should have the
right to get immediate health protection and essential life medication. Instant
access to drugs is an undivided part of the right of health. This principle was
first noted in the Constitution of the World Health Organization in 1946.*

But at the same time, it is essential to mention, that the protection of the
right to health is the absolute obligation of the State and its governmental au-
thorities. As it can be seen from the Constitution of the World Health Organiza-
tion “govermments have a responsibility for the health of their peoples which
can bfz fulfilled only by the provision of adequate health and social meas-
ures.

Even so, the states cannot transfer their obligation of health protection of
the public to the private pharmaceutical companies. The compulsory licensing
without adequate compensation of all financial damages is nothing but expro-
priation of the patented property. As it was mentioned above the reliable protec-
tion of intellectual property rights of pharmaceutical companies is the only ef-
fective way to decrease the development of drug production. As it was dis-
cussed in this coursework, the invention of new pharmaceutical products is di-
rectly connected with the level of intellectual property protection. To summa-
rize, the private company should be secure in the protection of the capital in-
vestments made for the production of the pharmaceutical goods.

For this reason, the reduction of patent validity up to three or even seven
years, will not resolve the conflict between intellectual property rights and ac-
cess to medicine. The governmental authorities should find an alternative solu-
tion against violations of the intellectual property rights. In the long run, espe-
cially developing countries may provide the public with life essential drugs and
healthcare through implementation of flexible health insurance system. Devel-
oped health insurance system will guarantee the access to the adequate health-
care and life essential medication. Another vital instrument of the realization of
the right to the health is the creation of strong antimonopoly native legislation.
In fact, it may help to ensure that drug producing companies will keep their
exclusive intellectual property rights, but still in accordance with respect to

Y “The enjoyment of the highest attainable standard of health is one of the fundamental rights
of every human being without distinction of race, religion, political belief, economic or social condi-
tion.” World Health Organization Constitution {1946} < https://www.who.int/about/who-we-
are/constitution > accessed 29 December, 2019

* Ibid.
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other role players of the pharmaceutical market. The strict antimonopoly legis-
lation and policy will protect the society from unreasonable or artificial prices
of the pharmaceutical products. In December 2019, the parliament of the Rus-
sian Federation accepted new law regarding the regulation of prices in the
pharmaceutical market. According to the new policy, if the pharmaceutical
companies must be involved in the administrative procedure if the locally pro-
duced drugs are higher in price as the alternatives in the international markets.*
The aim of this new law is to reduce the prices of life essential drugs.

In the final analysis, we can state that balancing the free access to drugs
with the effective protection of the Intellectual property rights is the only way to
provide sufficient healthcare to the public.

ULk UPUNWBUVL - Upowqquyhl wpunbwgpuyhl ppunfnipp hwljwun:-
pyul ko Fuuninid nknkph b wenpounywhnippul hwuwbbypnipiub ppun/niiph
hEw. hpdiwlwml wuwEfndkp — Znnjusnd Jtp kb hwignud dhpwqquyhte wp-
nntwgpujhtt hpwyniuph b wenpowwywhnipjub n phnudhengubph hwuwuk-
{hnipjut hpwyniiph hwlwunipmibbpp” dh pupp dhewqquyhtt hpwduljui
thwuwnwpnpbph nyup Ubppn: Uy hwunwpnpbph pwpphtt wewghtt htpeht
nuuynid £ Unltiinph dhowmqquyhtt juquuljtpuynipjut Ynnuihg 1994 pduljutht
pumitws Ununp ubkthwljutnipjut ppuniupubph webnpuyght wmuybln-
ukph JEpupkpu] hwdwdwjuiwghpp jud ECPOU hwdwdwytwghpp, dnhuwgh
hwupuwyhtt wpnnonipjut dwuht 2001 pyuljuith hwdwdwjiughpp b dhowqqu-
1ht ppwduiwt wy hwdwdwyuwgpbp: Pusybu hwynuh k, dinwdnp ubthwlw-
unipjult wmpunnbtwgpbpp gninkph hinhttwlukphtt nwhu Eu hpktg hwjnbw-
gnpénipniutbph Epjupudwdijinn pugunhl] ognuugnpsudwt htwpunpnipe-
it ppuing hul vwhdwbuthwlbng wy hwjniugnpsmpyui wpyniipub-
nht hwiipnipjut wquun hwuwibjhnipniup: Zwpydh wetkng wyt hwhqudw-
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ukph (apnup widbpuwywhnpbi jpipupwiynip whnnipjut hwdwp pugup-
dwl] wnwelwhbppmpmb k) wwhdwiwhwldwip, hwpg b wpwgwimid’
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Ykpwpbpyuy dh pwpp tplypltph thnpdp, husybu bwb bkpuyugpty £ dhowq-
quyjhtt wpunntwgpuht hpwyniuputph vwhdwtwthwuljdwt hbwpwnp Juwb-
quynp hknbwbpubpp:
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4 https://www. 1 tv.ru/news/2019-12-16/377500-dmitriy _medvedev_podpisal postanovlenie
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AHU CUMOHSH — Meostcoynapoonoe namenmnoe npago écmynaem é npo-
mueopeuue ¢ npagom 00CMyna K J1eKapcmeam u 30pasooxXpanenuio: Kirueegvle ac-
nexmeut. — HaydHasi cTaThsl MOCBAIICHA aHAIM3Y FOPUAAYCCKOTO KOH(IIMKTA MEXITY
MEXIyHapOJHBIM ITATEHTHBIM MPAaBOM M MPABOM Ha CBOOOMHBIN JOCTYH K MEIUKaMEH-
TaM ¥ 3IpaBOOXPAHEHHUIO B CBETE pAa MEXIYHAPOIHBIX NPABOBHIX AOKYMEHTOB. B
YHCIIe 3TUX JOKYMEHTOB B IIEPBYIO OYepelb MPOaHATM3HPOBAHO COTIIAMICHHE IO TOPTo-
BBIM aclieKTaM TIpaB MHTEIUICKTYaJdbHOW COOCTBEeHHOCTH, Wi coriamenus TPUIIC,
NPHUHATOTO B XO0Je YPYTBaliCKOTO payHIa I€HEpaJbHOTO COTINAIICHHUS 1Mo Tapudam H
toproBiie B 1994-om rony BcemupHo#t TOproBoii opranuzamnueil. B padore mpoanaim-
3UpoBaHa Taxke JloXuHCKas KOHBEHIM O 31paBooxpanenuu 2001-ro roxa.

Kak u3BecTHO, MaTeHTHBIC MpaBa AT UX BIAJENbIy BO3MOXKHOCTH JOJTOBpE-
MEHHOTO HCKJIFOUUTEIHHOTO UCIIOJIb30BAaHUS UX M300PCTCHUI, TEM CaMbIM OTpaHHYH-
Basi IOCTYI OOIIECTBEHHOCTH K UCTIOIB30BAHUIO STUX U300PETCHHUIA.

[IpuHUMas BO BHUMaHUE TOT (aKT, YTO U300PETCHISI, KOTOPHIC 3AIIUIICHBI MEK-
JIYHAPOJHBIM IMPAaBOM HMHTEIUICKTYaJIbHOW COOCTBCHHOCTH, YaCTO KAacaroTCs MpaBa Ha
3IpaBOOXpaHEHHUE W MpaBa Ha CBOOOMHBIA JOCTYN K MEIMKaMEHTaM (ITH TIpaBa SBIS-
FOTCS a0COFOTHBIM TPUOPUTETOM ISl JTFOOOT'0 TOCYJapCTBa), BOSHUKAET BOIMPOC, MO-
JKET JIM TOCYJapCTBO JINIIUTE MU OTPAaHWINTh H300peTaTess MaTeHTHBIX TIPaB.

ABTOpPOM TIpE/ICTaBJICH MEKIyHAPOIHbIN MPABOBOM OMBIT pa3HbIX TOCYAAPCTB IO
OTPAaHNYCHUIO MEKIYHAPOIHBIX MTATEHTHBIX IPaB, a TaKKe MOKa3aHBl BO3MOXKHBIC He-
TaTWBHBIC TIOCIEACTBHS OTPAHUICHHUS MEXKTYHAPOJHBIX IATCHTHBIX MIPaB.

Kirouessle cnoBa: coenawenue TPUIIC, Jloxunckas KoH8eHYus, NPUHYOUMeENbHOe TUleH-
3uposanue, namexmHuuvle Npasd, NPAeo Ha OOCMYN K MeOUKAMEHMAam, npaso Ha 30paeooxpanetue,
(apmayesmuueckiue namenmmuvle CHOPb, MEHCOYHAPOOHBLE UHBECTOPbL
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SOME ISSUES OF IDENTIFYING AND ENSURING
THE "BEST INTEREST OF THE CHILD" IN RA

RUBINA PETROSYAN

The principle of ensuring the protection of the best interests of the child, embedded
in international and domestic legal documents, underlies the legal system for child protec-
tion. It runs like a red thread in all legal acts regulating relations with the participation of a
child; it also guides the competent authorities in almost all actions involving the child and,
in the documents, drawn up as a result. The European Court of Human Rights, at the same
time regarding the “best interests of the child” both as a substantive right, and as a princi-
ple, and as a norm of judicial procedure, thereby shows the comprehensive and fundamen-
tal significance of the latter. Therefore, in terms of identifying and reinforcing the evalua-
tive concept of “the best interests of the child,” it is important to develop effective training
in which the “best interests of the child” will be considered as the fundamental criterion in
all matters affecting the child. As a result, in the event of competition between the inter-
ests of the child and the rights of others, in all cases, the supremacy of the interests of the
child will be affirmed, and even an action determined by a judicial act cannot be carried
out in a way that violates the best interests of the child.

Keywords: best interests of the child, legally protected interest, subjective right, guardian-
ship and guardianship authority, the child's right to express an opinion, child's right to be heard,
protection of rights

The principle of ensuring the best interest of the child is provided by both in-
ternational and domestic legal acts. The basis of the formation of "The best inter-
est of the child" is the Convention on the Rights of the Child' (hereinafter referred
to as the Convention) adopted in 1989, where the basic standards for ensuring the
well-being of a child are fixed. The principle of ensuring the best interest of the
child is the basis of the legal structure of child protection, which exists and oper-
ates in the context of direct connection and interaction between the subject, object
of protection, and the measures applied by competent authorities in this regard.
The object subject to protection is the subjective rights reserved to the child (dis-
puted or violated) and interests protected by law, the boundaries of which are
outlined in the 2™ part of the 6™ Article of the Family Code®, with the require-
ment of non-violation of the rights, freedoms and legal interests of others. There
is no clear dividing line between the concepts of "subjective right" and "interest
protected by law" in the Family Code. The dominant approach in the professional
literature is the distinction between these two concepts. The characteristic distin-
guishing features of subjective law are clarity, certainty and legal guarantee of the
highest degree’, in another case, the absence of direct duties towards the relevant

' Adopted on 20.11.1989, entered into force on 22.07.1993. MPHHPT 2008/Special edition.
2 Adopted on 09.11.2004, entered into force on 19.04.2005. HHPT 2005.01.19/4(376) Att. 60.
See Majyienna H. M. 3amuTa IU4HBIX HEUMYIIECTBEHHBIX [IPaB COBETCKUX IpaxkiaH, M.,
1991, 3nanwue, p. 9-10.
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persons, not opposed to the interest protected by law* S. S. Alekseev defines a
subjective right as a means of permissible behavior belonging to a legal person for
the purpose of satisfying his interests, which is secured by the legal obligations of
other persons.” The mediating nature of the "interest protected by law" also fol-
lows from the latter approach. Not identifying these two concepts, we believe that
they do not exist completely isolated from each other. On the contrary, by outlin-
ing the scope of children's rights, becoming the guarantor of their realization, and
creating a bridge through harmonious interaction, the basis of the child's rights
protection system is formed.

The Arbitration Council operating in the American legal system also
adopts the approach of separating the concepts of "right" and "interest". Admit-
ting that the concepts of disputes about rights and interests are not fixed in any
provision of the law, he noted: "The dispute of the part of the law refers to the
rights stipulated in the law, the agreement or the collective agreement and based
on the law council can resolve it... The dispute about the interest has no basis
arising from the law, agreement or the collective agreement and the Council
resolves it based on the principles of justice".®

"Interest" as a legal term, concept, and phenomenon has a special manifesta-
tion in the context of relationships involving a child. Various definitions have
been voiced in scientific circles. Thus, A. M. Nechaeva, referring to the term
"child's interest" several times, considers it not certain and subject to various in-
terpretations, considers the conscious need under interest, and according to the
author, the minor is not always able to realize what he needs and why.” O. Yu.
Ilina considers the child's interest as his need to achieve a certain good, both di-
rectly defined by the law and not prohibited by it, recognized by legal norms.* M.
B. Antokolskaya considers the "interest of the child" from the standpoint of "pub-
lic interest" and considers that the protection of "child's interests" is at the same
time the protection of the public interest.” Thus, the author elevates the "interest
of the child" to the level of a publicly valued and appreciated phenomenon.

The European Court of Human Rights (hereinafter referred to as the
ECtHR) has repeatedly referred to the disclosure and provision of the "best
interest of the child" in its precedent decisions, assessing it simultaneously as a
material right, a principle, and a rule of procedure.'” The ECHR has laid down a
procedural rule that in all cases where the proceedings are directly related to the
rights defined by Article 8 of the European Convention for the Protection of

* See Teopus rocymapctsa u npasa, /Ilox pex. H. M. Matysosa, A. B. Masko/ - 2. u31.,
nepepab. u gom. - M. : FOpucts, 2004, p. 209-211.

5 See Astexcees C. C. Obmas Teopus npasa, M.: IIpocrekt, 2009, p. 305.

® Available at https://www.arbitrationcouncil.org/right-vs-interests-disputes-whats-the-difference/
as of 24.04.2023.

7 See Heuaena JI. M. CeMeiHO-TIPABOBOM CTATyC HECOBEPIICHHOTETHUX, //TIpoGeMbl
peanu3aluy NpaBoBbIX HOPM B IIEPUOJI IIPOBECHUS Cy1eOHO-1IpaBoBoH peopmbl, TroMEHb,
1994, p. 140.

g)See Wiasuna O. 1O. [Ipo6neMs! nnTEpeca B cemeitnoM npase Poccuiickoit @enepannm,
M, Fogoneu, 2007 p. 78.

See Anrokoabsckas M. B. Cemeiinoe npaBo, YueOHuk, 131, 2-¢, mepepad. u norr.. Ibid. p. 228.

10'See European Court of Human Rights, Case of Olsson v. Sweden (No. 2), 27.11.1992,
app No (s). 13441/87. European Court of Human Rights, Case of P., C. and S. v. The United
Kingdom, 16/07/2002, App. No(s). 56547/00. European Court of Human Rights, Case of W. v.
The United Kingdom, 08/07/1987, Application No. 9749/82.

143



Human Rights and Fundamental Freedoms'', must be fair and give the benefici-
ary the opportunity to fully present his arguments in court, emphasizing the
child's right to be heard in court.

UN Committee on the Rights of the Child'* (hereinafter the Committee)
interprets the "interest of the child" as a dynamic, complex, comprehensive con-
cept that cannot be defined abstractly and objectively. It must be determined on
a case-by-case basis, taking into account the situation, the personal context and
the needs of the child"® In terms of ideology, the Constitutional Court also ex-
pressed the same position, noting that the concept of "child's interest" is subject
to evaluation in each specific case based on a combined analysis of all the fac-
tual circumstances of the given case."

In the American legal literature, the "best interest of the child" is defined as a
vague standard (criterion), which can be problematic, first of all, in connection
with the court's determination of the "best interest of the child" in competitive
proceedings.” In particular, it is mentioned: “In determining the best interest of
the child, the court needs the support of the legislature, which is unlikely to be
provided by any other entity”'®, and the incomplete disclosure of the meaning and
content of "best interest" in legislative acts and the unlimited opportunity given to
the court or other competent entities to determine the "best interest of the child"
without semantic restrictions, carries the risk of increasing arbitrariness.'’

In the presented approaches, the enumeration of the exhaustive list of circum-
stances in the legal acts that will become the revealer of the "best interest of the
child" is especially important. According to Andrea Scharlow, some countries have
gone as far as enumerating in their legislation a list of circumstances that the com-
petent entity must consider when determining the best interests of the child, while
other countries have left the determination of these circumstances to the discretion
of the courts. However, no state is clear on what is "the best interests of the child"
criterion (standard). It should be applied to create a happy childhood or a well-
adjusted adult."®

Despite the lack of clear definitions of the concepts of "child's interest",
"child's legal interest" and "child's best interest" laid down in the Family Code"’,

' Adopted on 04.11.1950. Entered into force on 26.04.2002.

2 The UN Committee on the Rights of the Child supervises the implementation by the
member states of the UN Convention on the Rights of the Child, ratified by RA in 1993, and of
the two protocols attached to the Convention.

'3 Otto Luchterhandt, Nora Sargsyan, Regulation of children's rights according to RA
2015 under the editorship of the Constitution, "Bulletin of Yerevan University. Jurisprudence",
Yerevan, 2019 N 2 (29), page 31.

4 Qee the decision of the RA Constitutional Court SDO-919 of October 5, 2010.

13 See Katherine Hunt Federle & Danielle Gadomski, The Curious Case of the Guardian
Ad Litem, available at https://udayton.edu/law/_resources/documents/law_review/curious_case
of the 1_F’guardian.pdf as 0f 25.04.2023.

See Katherine Hunt Federle "Children’s Rights and the Need for Protection", Family
Law, %uarterly 34(3), 2000, p. 426-427.

See Katherine Hunt Federle & Danielle Gadomski, The Curious Case of the Guardian
Ad Litem, Ibid.

'8 See this author's review ibid.

19 "The best interest of the child" is equivalent to the concept of "the best interest of the child"
provided for in Article 3, Part 1 of the Convention on the Rights of the Child, which is one of the 4
general principles of interpretation and implementation of the Convention on the rights of children.
About this, see Otto Luchterhandt, Nora Sargsyan, Ibid, page 31.
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they have a standard role. In the relationship with the child, everyone, the compe-
tent body, in their actions, should proceed from ensuring the integrity and protec-
tion of that "interest". The peculiarity of "child's interest" is caused by the child's
inability to fully realize his demands and interests. Part 8 of Article 1 of the Fam-
ily Code is aimed at confirming this, according to which if any norm can be ap-
plied differently, the best interests of the child shall be taken into account when
applying it.

The definition of a non-exhaustive range of characteristics of the concept of
"child's interest" or "child's best interest" for individual situations in the Family
Code and the obligation of the entities responsible for ensuring this speak of its
evaluative nature. However, there are circumstances that are universally consid-
ered in determining the "best interests of the child". For example, in the case of
parents living separately from each other, when determining the place of resi-
dence of the child, for the court as "best interest" revealing circumstances are
indicated: the attachment of the child to each of the parents, siblings, the age of
the child, other moral and personal characteristics of the parents, existence be-
tween each of the parents and the child relationships, the possibility of creating
conditions for the upbringing and development of the child (the nature of the par-
ents' activity (work), their property and family situation, etc.). For example, stat-
utes in 22 US states and the District of Columbia include the parent's ability to
provide a safe home and adequate food, clothing, and medical care, the child's
physical and mental needs, the parent's physical and mental health, the presence
of domestic violence in the family.*’

Guardianship and trusteeship bodies (hereinafter also referred to as Guardi-
anship Bodies) have a key role among the entities obliged to ensure the "best
interest of the child".*' Court disputes regarding child care, upbringing, deter-
mining the place of residence and in a number of cases provided for by law
shall be carried out exclusively with the mandatory participation of Guardian-
ship Bodies. According to part 2 of Article 67 of the RA Family Code, the
Guardianship Authority is obliged to conduct an investigation of the living con-
ditions of the child and the person(s) who claim(s) to organize the care and edu-
cation of the child and submit the investigation act and it’s based on the conclu-
sion about the nature of the dispute. Thus, the Guardianship Body submits to the
court the research act and the conclusion about the essence of the dispute.

In the civil case No. SD3/0139/02/15 of December 02, 2016, the RA Court
of Cassation (hereinafter referred to as the Court of Cassation) recorded that
although the presence of the conclusion of the Guardianship Body is mandatory
in cases related to the upbringing of a child and it is of a professional nature,
however, the court should not limit itself to repeating the provisions mentioned
in the conclusion of the Guardianship body, should ensure their validity and
compare it with other evidence obtained in the case. Only after that, taking into
account their combination and interrelation, the law should be applied, consider-

2% Available at https://www.childwelfare.gov/pubPDFs/best_interest.pdf as of 23.04.2023.
! The activities of guardianship and trusteeship bodies shall be regulated by "Decision No.
164 of February 24, 2011 of the Government of the Republic of Armenia on Approving the Char-
ter of Guardianship and Trusteeship Bodies" by Decision No. 631-N of June 2 (hereinafter also
Decision).
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ing the court's internal conviction to decide the issue of rejection or satisfaction
of the submitted claims™?

Within the framework of another case, the Court of Cassation raised the
following legal question: whether the act of research submitted by the Guardi-
anship Body, which was conducted without researching the life of the child and
one of the parents claiming to raise him, can be evaluated by the court as proper
evidence for the resolution of the dispute. In response, he recorded that the
guardianship and trusteeship body is obliged to conduct an investigation of the
life of the child and of the person(s) who claim to raise him/her, according to
the law.> Thus, the Court of Cassation made an attempt to expand the scope of
the investigation of the Guardianship Body to include all the persons who claim
to raise the child. However, the monitoring of the activities of Guardianship
Bodies proves that they are very often limited to researching the life of only one
party (often only the plaintiff party). In their conclusions, as a rule, they refer to
the right of "the best interest of the child", formally referring to domestic and
international norms, without applying the General Comment No. 14 of 2013 of
the UN Committee on the Rights of the Child** (hereinafter also General Com-
ment No. 14) defined elements by which the scope, presence or absence of the
best interest of the child in a given situation should be determined under Article
3 of the Convention. As a result, the conclusions are often declarative in nature,
offering traditional solutions, for example, taking into account the interest of the
parent of the child rather than the child. The reason for this is the existing legal
regulations, to the extent that the implementation of the functions of Guardian-
ship bodies is delegated to the heads of communities, and there is no legal re-
quirement for these officials to have appropriate specialization. As for the
guardianship and trusteeship commissions (hereinafter also referred to as the
Commission) created under the guardianship bodies, they may include from
three to nine persons and these persons may be structural divisions of the staff
of regional governorships (Yerevan City Hall in Yerevan), regional social assis-
tance agencies (departments) workers, community employees of the municipal
administration staff, medical workers, community educators, psychologists,
social work specialists and lawyers, as well as representatives of non-
governmental organizations (with consent) (Decision, clauses 11-14)). Under
the conditions of such a discretionary requirement, it is possible to form, for
example, a Commission that will be composed only of lawyers. Meanwhile, it is
obvious that in order to identify the best interests of the child, it is necessary to
include not only lawyers, but also psychologists and pedagogues in the Com-
mission, and this should be a mandatory, not a discretionary requirement.

Studies show that Guardianship bodies and Commission members do not
have appropriate specialization and experience, do not know referral mecha-
nisms, and do not have methodical literature. Although on January 31, 2017, the
Minister of Labor and Social Affairs approved the "Methodological guidance on

22 See the decision of the RA Court of Cassation dated December 02, 2016 in civil case No.
SD3/0139/02/15.
3 See the decision of the RA Court of Cassation of March 23, 2012 in civil case No.
YAKD/0474/02/11.
* See UN Committee on the Rights of the Children, General Comment Ne 14 (2013).
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the activities of guardianship and trusteeship commissions attached to the
guardianship and trusteeship authorities," which states that when examining or
making a decision on any question regarding a child, it is necessary to take into
account the best interests of the child it does not provide methodological in-
structions on how to determine it. Despite the fact that, both at the legislative
level and by precedent decisions of the Court of Cassation, it was recorded that
the conclusion of the Guardianship body is evidence of a professional advisory
nature, the courts generally resolve the dispute based on the said conclusion.

After the systemic changes made in 2018, part 2 of Article 203 of the RA
Civil Procedure Code™ (hereinafter referred to as the Civil Procedure Code)
established the possibility for the courts to find out the factual circumstances of
the case ex officio when examining family dispute cases. The legislator estab-
lished that the court is obliged to take the necessary steps based on the need to
ensure the best interests of the child, which means that in order to identify the
"best interests of the child", the courts are obliged to involve educators, psy-
chologists, appoint various experts and not limit themselves only to the guardi-
anship body on their own initiative often with a one-sided and subjective con-
clusion. According to the 3rd part of the same article, based on the need to en-
sure the best interests of the child, the court, on its own initiative or through the
mediation of the party, may prohibit or oblige other persons participating in the
case or other persons to perform certain actions, even if the applied means of
securing the claim apparently leads to the actual fulfillment of the presented
claim. It is noteworthy that a separate procedure for disputing the research re-
port and conclusion provided to the court by the Guardianship Body is not pro-
vided, the participants of the trial can dispute it exclusively during the trial.

According to Article 6 of the RA Law "On Enforcement of Judicial Acts"*®
representatives of the guardianship and trusteeship authority participate in the
implementation of enforcement actions when carrying out enforcement actions
related to handing over the child to one of the parties, when carrying out en-
forcement actions related to the visitation of the child if the need arises. It fol-
lows from this that the participation of the representative of the guardianship
authority is mandatory when carrying out enforcement actions related to hand-
ing over the child to one of the parties, while it is not necessary when carrying
out enforcement actions related to visitation.

In all cases, when the decision made by the court is in the best interests of
the child but contradicts the child's opinion and wishes, then the enforced exe-
cution of the court act must be carried out exclusively with the participation of a
psychologist or pedagogue, who must carry out appropriate work with the child,
otherwise, the child will be subjected to violence. Placing him in the care of a
court-ordered parent against his will or visitation would also be against the
child's best interests. We encounter such a situation in one of the precedent de-
cisions of the RA Court of Cassation, where in one case, the Court of Cassation
emphasized the importance and necessity of the child's rights to be heard, to
express an opinion, and in another case, the parent's right to prefer to educate

25 Adopted on 09.02.2018. Entered into force on 09.04.2018. HHPT 2018.03.05/16(1374)
Art.208.
26 Adopted on 05.05. 1998. Entered into force on 01.01.1999. HHPT 1998.06.15/12(45).
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the child over other people, and as a result, evaluating and combining the said
rights from the point of view of the best interests of the child, the rights and
interests of the parent are given priority.”” In order to avoid such problems, in
addition to involving a psychologist and/or pedagogue, Article 36 of the RA
Law "On Enforced Execution of Judicial Acts" also provides for the possibility
of postponing or rescheduling the execution of a judicial act, changing the man-
ner and order of its execution. We can confidently assert that even the action
determined by the legal act of the court cannot be carried out in violation of the
best interest of the child.

In the current version, the Code of Civil Procedure provides for a number
of tools aimed not only at identifying the "best interests of the child", but also at
achieving them during the trial. In particular, according to part 3 of Article 203
of the Civil Procedure Code of the Republic of Armenia, based on the need to
ensure the best interests of the child, the court, on its own initiative or through
the mediation of a party, may prohibit or oblige other persons participating in
the case or other persons to perform certain actions, even if the claimed security
is applied the remedy shall appear to result in the actual fulfillment of the claim
made. For example, during child visitation disputes, it is necessary to ensure
periodic contact between the parent and the child, etc., until the final court deci-
sion is made. The mentioned legal regulation provides an opportunity to present
such motions as necessary to determine the "best interest of the child" such as
involving a psychologist or pedagogue in the trial, delaying the execution of the
judicial act, providing the conclusion of the guardianship body, etc.

Thus, we can define the "interest of the child" as a concept valued by the
law (jurisdiction). In terms of the regulation of relations related to the protection
of the child's interests, the definition of "child's interest" is of landmark impor-
tance because when regulating these relations, the state follows the path of satis-
fying the child's needs, serving the child's interests. Through legal norms, the
state defines the interests of the child protected by law, the necessary legal
measures to prevent their possible violations or to restore the violated right, and
the corresponding legal consequences in case of violations. The first step in
ensuring the child's interests should be expressed by the persons responsible for
their realization or by the state bodies creating certain conditions for his life and
upbringing, which first of all implies the determination of the subjective rights
of the child and the obligations of other persons and competent authorities in
order to ensure their realization, and the rights of the child and establishing the
methods and forms of protection of interests is necessary in order to prevent and
eliminate possible violations.

Analyzing the approaches expressed in the professional literature regard-
ing the concepts of "best interest of the child" and "subjective right of the
child," the interpretations given in the legal practice, and the current trends in
the development of legislation, we can state that they are closely related and
mutually dependent on each other. We agree with the point of view that "...
interest is not included in the content of the subjective right, but is necessary for

27 See the decision of the RA Court of Cassation of December 27, 2011 in civil case No.
ARAD/0264/02/11.
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the existence of that right **, and we do not consider the definition of the con-
cept of "best interest of the child" and the exhaustive fixation of the circum-
stances that reveal it in the law to be realistic. When making a decision in each
situation, next to the general circumstances revealing the "best interest of the
child", the typical circumstances arising from the situation and caused by the
person of the given child, the legal representative must be identified and evalu-
ated in a general combination. Therefore, the expansion of the set of circum-
stances considered revealing the content of the concept is not the fundamental
guarantor of the protection of the child's rights and interests. Therefore, we em-
phasize the formation of such a legal culture in which "the best interest of the
child" will be perceived as a fundamental criterion in all matters related to the
child (determination of the child's status, organization of care and upbringing,
realization of this or that right, limitation, protection), "right" and "interest" "
will be considered not in isolation, but in the context of interdependence. In
case of competition between the interests of the child and the rights of others,
the primacy of the interest of the child will be confirmed. Even the action de-
cided by a judicial act cannot be carried out in violation of the best interest of
the child.

ORLPUU NEGSCNUBUNL - «Eplfuuyp junfwgniji puhp» pugqubuyudwl b
wywhnyfuwl npny hhdinufulinhpiakp 22-md - Uhowqquht b tkpylnwlwl p-
pujwlul thwunupyppnd wipugpdus <kphlowgh jwjwgnib puhhs wuyw-
hnJdwt uljgpnitipt pujws k tpijuwgh wuonmywinipjut hpuduljut junnt-
guljuipgh hhupnid: Uyt upuhp phih tdwt whgunid E tpEluwgh dwubwlgnipe-
judp hwpwpbpnipmnibbpp jupquynpnn pojnp hpuwjulwt wynbpnud, hpu-
Juwunmt dwpdhtubph Ynnuhg Jyuyulnsynid k Epkjuwgh dwubwlgnipjudp qpk-
Pt pnnp gnpénnnipnibtiipnd b npuig wpyniupnid juquws thwuwnupenpk-
pnud: Uwpnnt hpwyniupubph Bfpnyujut nunwpubp, «<kpkuugh judugny
sowhp» qiwhwntin] dhudwdwiwl pt ympwlwui hpuniip, pt’ uiqpnibp b
pt quuujupmpjui Juink, wyyhun] gnyg E nwghu gpu pingplma b
hhdwpwp tywtwlnipniup: Zkwnbwpwp, <kpbjuugh (wjwgnyu wh» qguwhw-
nnnuljut hwuljugnipyubt puguhwjndui b wywhnydwb wnnidny Juplnp £
wjiyhuh ppujuliut dwlnyph duwynpnudp, npnid «Epkjuwgh jwdwgnyh
2whp> Yptjuydh npybu hhdtwpup swihwh Epkjuwght websynn popnp hwp-
gipnud: Uppyniupmd Epkjuwygh pwhtph b wyng hpwyniupubph dhob dpgulj-
gnipju nhypnid jhwunwwnygh Epkluwh pwhh ghipwuwynipniup, b whqud
nuuwluwl wiwnny npnodws gqnpénnnipniup sh jupnny hpulwbwgyl) «bkpk-
huugh jujwgnyyt pwhh» nntwhwpdudp:

Pwunh punkn — «kpkfuugh jujuignil puih», opklipny wwomnmyuin/ng pwh, unip-
JEGunpy ppunnilp, jpbwdwluynipyui b hnqupwupdnippul dupdhl, Epkjugh Qupshp
wmnwhuynlyn: ppunfnibp, Epkluuyh juiwé jhaknt ppannilp, ppun/niipblph wuown-
wwinipenl

% See Astekceen C. C. Obmas Teopus npasa, M., Ibid., p. 358.
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PYBUHA TIIETPOCSH — Hexomopuie npodiemvl 6vias1enus u obecneuenusn
«Haunyywux uhmepecos peoenkay 6 PA. — IlpuHnun obecriedeHust 3alnThl HAUITy4-
IINX MHTEPECOB peOEHKa, 3aJ0)KEHHBIH B MEXIYHAPOJHBIX U BHYTPUTOCYJapCTBEHHBIX
MIPaBOBBIX JOKYMEHTaX, JIGKUT B OCHOBE IIPABOBOW CHCTEMBI 3amUThl pebenka. OH
KpPacHOW HUTBHIO MPOXOIWUT BO BCEX IPABOBBIX aKTaX, PETYIHPYIOUINX OTHOIICHHS C
ydacTueM peOeHKa, M K€ PYKOBOJACTBYIOTCSI KOMIICTEHTHBIE OPTaHbI MIPAKTHIECKH BO
BCEX JCHCTBHUSX C ydacTHeM peOeHka W B O(GOPMIIEMBIX B PE3ylbTaTe JOKYMEHTaX.
EBpormelickuii cyn mo mpaBaM YelOBEKa, OJHOBPEMEHHO pPAaCIlEHUBAs «HAWJIydIlne
UHTEpechl peOeHKay M KaK MaTepHajJbHOE MIPAaBO, U KaK HPHHIWIL, B KaK HOPMY CYIO-
MPOU3BOJICTBEHHOM MPOIETyphl, TEM CaMbIM IOKa3bIBaeT BceoObEMIIOIIYI0 U (PyHIa-
MEHTaJbHYI0 3HaYMMOCTb nocyeanero. Ciae0BaTenbHO, B IIAHE BBISIBICHHS U 3aKper-
JICHUsI OLICHOYHOT'O KOHIIENTa «HAaWIydllNe WHTEpechl pedeHKa», BakHa pa3padoTka
Takoro 3(QQeKTUBHOr0 0O0ydYeHMs, NP KOTOPOM «HAWJIYYIIHE HHTEPEChl PEeOCHKa»
OyIyT paccMaTpuBaThCsl KaK OCHOBOIIOJIAraloUIMi KPUTEpUil BO BCEX BONMpPOCAX, Ka-
carouuxcs pebenka. B pesynbrare, B cilydyae BO3HHKHOBEHHUSI KOHKYPEHLMH MEXKIY
WHTEepecaMu peOeHKa W MpaBaMH APYTHX, BO BCEX CiIydasx, OyIeT yTBEpKICHO BEpPXO-
BEHCTBO MHTEpECOB peOEHKa, W Nake NeHCTBHE, ONpENeIeHHOE CYAeOHBIM aKTOM, HE
MOJKET OBITh OCYIIECTBIICHO ITyTeM HapYIICHUS HAWIYYIINX HHTEPECOB PeOCHKA.

KnroueBble cioBa: wauryuwiue unmepecvl pebeHKd, OXpaHsAeMbvlii 3aKOHOM UHmepec,

cybvekmugHoe npaso, opean ONeKu U NONeYumenbCmed, npaso pebeHKa Ha BblpadlceHue MHeHUs,
npaso pebenxa 6blmy YCALIUAHHBIM, 3AWUMaA NPae
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ANTIMONOPOLY COMPLIANCE'
IN THE REPUBLIC OF ARMENIA

ARSEN HOVHANNISYAN, MARTIN KHACHIKYAN

The article discusses the legal regulations related to antimonopoly compliance
programs in the Republic of Armenia and the necessary actions to ensure their effective
implementation.

The circumstances and factors that business entities should take into account when
drafting antimonopoly programs were also discussed.

Through the implementation of warning and prevention procedures, it is possible to
practically improve the compliance of business entities with the antimonopoly legislation,
because the application of milder measures of administrative responsibility by the author-
ized body provides a unique opportunity to correct and prevent possible violations.

Acceptance of the antimonopoly compliance program does not imply its imple-
mentation, because a number of business entities can stipulate the acceptance of the act
as a tool for reducing the fine imposed in the event of a possible violation of the anti-
monopoly legislation in the future, as a result of which it is necessary that the Commis-
sion for the Protection of Competition is not limited only to the presence of a compli-
ance program at the business entity, but also through other appropriate mechanisms,
find out whether the relevant business entity is guided and was previously guided by the
compliance act adopted by it, or whether its existence is formal.

The article also singles out the conditions, the simultaneous presence of which
will make it possible to ensure the effective implementation of the antimonopoly com-
pliance program.

Key words: compliance, compliance program, antitrust law, fair competition, freedom of
economic activity, competitive development

In order to improve economic market relations, in addition to the legal
norms regulating the given sector, it is also necessary to take actions aimed at
preventing possible illegal behavior by business entities.

For years now, a number of states have developed various tools to prevent
antitrust behavior. Antimonopoly compliance is among the mentioned tools.

In the legal literature, the concept of compliance: its goals, functions, areas of
application, consequences of implementation, etc. is interpreted in different ways.

According to D. Malikhin and O. Franskevich, compliance means acting in
accordance with public requirements for a person carrying out business activi-
ties. They characterize it as a form of self-regulation based on legal norms regu-
lating public relations by state bodies. According to E. Markovkina, compliance
is the self-monitoring of a person carrying out business activities, which is

! The term "anti-monopoly" is used as an internationally recognized term and does not charac-
terize the nature of the legislation of the Republic of Armenia on the protection of competition.
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based on his own interests and does not contradict the legislation’.

In the field of protection of economic competition, the introduction of
compliance and its effective enforcement is of significant importance due to the
importance of natural and fair competition in economic relations.

In the most general definition, competition can be characterized as a "con-
flict" between market economy participants for the best conditions for the pro-
duction and sale of goods’.

Competition is the economic law of a market economy. There are also
other definitions of competition in the theoretical literature. A. Marshall be-
lieves that competition consists of one competing with another especially in the
case of buying and selling something’.

D. Reimer and F. Bayer state that competition is present in all cases when
several businesses face each other in the market, pursuing the same goal in the
economic sphere’.

Shershenevich notes that "the public idea of competition is that the striv-
ing of each economy to maintain its own existence ultimately leads to the best
satisfaction of society's needs."’.

Competition is characterlzed as the efforts of two or more persons acting
independently of each other, aimed at attracting the customers of a third party
by offering the most favorable conditions for the purchase of goods’. Competi-
tion in a broad sense is the competition between different people to achieve a
certain goal, competition in entrepreneurial activity is the competition between
business people for the best conditions for the production and sale of goods®.

The principles of freedom of economic activity and free economic competi-
tion, together with the right to property, are a prerequisite for the stable existence
of civil society, the economic basis of human freedom. Freedom of economic ac-
tivity is the fundamental principle of the market economy and acts as an objective
prerequisite for the formation and development of free economic relations.

Through the introduction of an antitrust compliance program and its effec-
tive enforcement,

® business entities get the opportunity to avoid problems and comply with
the law,

e business entities save their money and reputation,

e the necessary environment for normal competition is provided through
the consistent implementation and control of the project.

? Ionongony.ao, Baagumup @., Imurpuii A.Ilerpos. 2020. «KoMIUIaeHC Kak IpaBOBOi
HMHCTPYMEHT MHHUMHU3alUY PACKOB M IPOQHIAKTHKY NpaBoHapymeHui». Becrank Cankrlle-
TepOyprekoro rocyaapcTBeHHoro ynusepeurera. IIpaso 1: ctp. 105. (available at 26.03.2023
https: //d01 org/10.21638/spbul4.2020.107).

3 Ka6uco A.P. COOTHOIIEHNE KOHKYPEHIMH ¥ MOHOTIONHH B TIEPHOT IIEPEX0/a K PEIHOU-
HOM 9KOHOMHKE, M., 2001, ducc., c. 98.

Mapmaﬂﬂ A HpI/IHL[I/IHLI sKOHOMHUYecKoi Hayku. M.: M3par. rpynna Ilporpecc, 1993, T.
Ic. 60

’ Epémenko B. 3aK0HOIATENBCTRO O MPECEUCHUH HEOBPOCOBECTHOM KOHKYPEHITHY KallH-
TAJMCTHIECKUX CTPaH. M., 1994, c. 4.

H_lepmeHeBnq r. CD Kypc Toprosoro npasa,Y.II. Cnb, 1908., ctp. 109:

7 Chevalier F. Unfair Competition// Industrial property in Asia and the Pasific, 1988, N 22, p. 41.

8 Zuywutnwith Zwipuybnnipjut Uwhdwbwnpnipjut dkjuwputnipinibubp, .

Zupmpnibyuth b U Jwuqupojubh judp., Bp.: «bpuyniup», 2010, ke 411:
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The key to any successful compliance programme, whether it relates to an-
titrust or another topic, is to reach the stage where the behaviour required under
the programme is an indistinguishable part of the company culture.’

In the sense of the legislation on the protection of economic competition,
compliance can be defined as a set of actions aimed at complying with the legisla-
tion and legal acts regulating the sector, as well as preventing possible violations.

According to D.N. Rodinova, the main objective of the co-compliance
program is to reduce the likelihood of antitrust violations by assessing risks and
implementing countermeasures'’

According to N. V. Medvedeva, the antimonopoly compliance standard is
a minimum set of requirements, the implementation of which will help reduce
the number of violations of antitrust laws in the conduct of activities by authori-
ties. This document establishes a set of measures aimed at the introduction of
preventive measures and the creation of a system for prompt response to situa-
tions of risks of violations of the antimonopoly law''.

Competition compliance programmes have the greatest potential with con-
cerning to preventing and uncovering hard core cartels. Competition compliance
programmes are more likely to prevent some types of misconduct than others.
Programmes are not especially well-suited to conduct that is known to require
complex legal and economic analysis as well as in-depth inquiries into facts and
market effects, such as abuse of dominance and monopolisation. On the other
hand, programmes can be very helpful in preventing and exposing hard-core
cartel conduct, which is illegal per se and which lay people can more easily
understand. Hard core cartels, however, also represent a monitoring challenge
because they are deliberate and conspiratorial violations in which deception and
secrecy are used to hide the illegal activity'.

Compliance with the law has become particularly important in the field of
antitrust law, where the proliferation of laws across the globe has been unprece-
dented. Existing antitrust laws are constantly evolving and new laws are being
adopted. Sanctions for antitrust violations are often substantial and reputational
damage to companies as a result of an adverse antitrust finding is massive'’.

Having an effective culture of compliance with competition law will help a
business to avoid the many adverse potential consequences of competition law
infringement including the following:

o financial penalties of up to 10 percent of group turnover

e adverse reputational impact (business and personal) associated with

? The ICC Antitrust Compliance Toolkit. p. 4 (available at 30.03.23 https:/compliance. concur-
rences. com/en/comphance/2020/corporatlons initiatives/the-icc-antitrust-compliance-toolkit)
19 Poauonosa JI. H. AHTHMOHOIIO/IbHbIH KOMIUIAGHC KAK BAKHAS 4ACTh CHCTEMbI IIPETy-
TPEKCHNS AHTHMOHOMOJBHBIX Hapymenuii // Bectauk BI'Y. —2017. — Beim. 3. —¢. 92.
' Medvedeva N. V. Antlmonopoly complains in the system of development of competition
// Power and Administration in the East of Russia. 2019. No. 1 (86).p\p. 4 (available at
30.03.2023 http://vlastdviu.ru/downLoad/ri0/j2019-1/7%20%D0%9C%D0%B5%D0%B4%D0%
2%D0%B5%DO%B4%D0%B5%DO%BZ%DO%BO%ZO%DO%9D %20%D0%92..pdf ).
2 OECD Policy document DAF/COMP (2011)20 Promoting Compliance with Competition
Law 2011. p. 14 (available at 26.03.2023 http://www.oecd.org/daf/competition/Promotingcomp
liancewithcompetitionlaw2011.pdf):
B International Chambers of Commerce. “The ICC Antitrust Compliance Toolkit”, 2013. p.
4 (available at 24.03.2023 chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://iccwbo.
org/content/uploads/sites/3/2013/04/ICC-Antitrust-Compliance-Toolkit-ENGLISH.pdf).
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having committed a competition law infringement

o director disqualification orders for the directors of infringing companies

e criminal convictions for those individuals involved in a cartel

e considerable diversion of management time and the incurring of legal
costs in order to deal with investigations by competition authorities

¢ the unenforceability of restrictions in agreements that infringe the law, and

e Jawsuits from those who have suffered harm as a result of the infringement.

Effective competition law compliance has greater benefits than just avoid-
ing the adverse consequences mentioned above. Other potential advantages of
an effective competition law compliance culture include the following:

o the early detection and termination of any infringements that have been
committed by the business allowing, in appropriate cases, immunity or leniency
applications to be made, potentially helping to reduce or eliminate financial penalties

e taking appropriate steps to comply with competition law might result in
an up to 10 per cent reduction in the amount of the financial penalty imposed by
the Office of Fair Trading for a competition law infringement, depending upon
the circumstances

o employees being able to recognise the potential signs that another busi-
ness might be infringing competition law, particularly in situations where their
own business might be the victim of such an infringement and might decide to
take appropriate action

e employees being confident of 'the rules of the game' and able to compete
vigorously for business without fear of infringing competition law, as well as recog-
nising when they should seek legal advice on potential competition law issues, and

e an effective culture of competition law compliance is an essential part
of an ethical business culture, which can provide reputational advantages.'*

Recently in the Republic of Armenia, the term compliance is often dis-
cussed, it became more relevant after it was introduced as a new institution in
the competition protection legislation.

Among the powers of the Commission for the Protection of Competition in
the Republic of Armenia is also the implementation of measures to prevent vio-
lations of the legislation on the protection of economic competition, which also
includes the approval of guidelines and other documents of an advisory nature
related to economic competition.

According to some theoreticians, it is not possible to achieve widespread
acceptance of the compliance program through legislative reforms, because it is
more appropriate to provide incentive norms to inspire business entities'.

By issuing various guidelines and/or organizing meetings with business
entities, the Competition Protection Commission tries to make the provisions of
the competition protection legislation available to the widest range of people
and the importance of maintaining them.

Until 2023, there was no legal regulation that would promote the imple-

' United Kingdom Office of Fair Trading Guidance document 1341. How your business
can achieve compliance with competition law 2011. pp.5-6 (available at 26.03.2023
http://oft.gov.uk/shared oft/ca-and-cartels/competition-awareness-compliance/oft1341.pdf.).
T'ny6okas 0. Autumonononsasiil kommnaeHe B CIIA u Esporne. I1o kakomy myTu
notinet Poccusn? // Konkypenmus u npaso. — 2015. — Ne 4. — c. 34.
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mentation of antimonopoly compliance in their activities by economic entities,
but on May 23, 2022, the Commission for the Protection of Competition pub-
lished the "Guideline on the Implementation of Antimonopoly Compliance"
(hereinafter: the Guideline), where antimonopoly compliance is defined as a set
of measures aimed at an economic entity to carry out activities in accordance
with the legislation on competition protection.

The implementation of the antimonopoly compliance program by economic
entities implies the adoption of an internal legal act from a legal point of view.

The requirements for the antimonopoly compliance program should be
clearly defined by the regulatory and supervisory bodies of the sector because
only if such guidelines and the requirements in it are clearly formulated, it is
possible to create an objective and real opportunity for business entities to adopt
and maintain the compliance program.

According to 1. V. Knyazeva, the key to the success of a compliance pro-
gram is also that the program becomes an integral part of the company's corpo-
rate culture over time'’.

Therefore, the existence of the Antimonopoly Compliance Guide of the
Republic of Armenia is very important, because the guideline defines both the
circumstances that business entities must take into account, and the conditions
imposed on the content of the internal legal act adopted by business entities.

Especially, when developing the compliance program, the business entity's
field of activity and its features, the competitive risks recorded during the activ-
ity, the characteristics of the product market structure where the business entity
operates, the fact that the business entity has a monopoly or a dominant position
must be taken into account'’.

According to the Guideline, the compliance program/act must contain the
competitive risks recorded during the activity of the economic entity, a list of
measures aimed at reducing the risk of violation of the economic competition
legislation (risk determination, risk assessment, reducing the risk occurrence
probability, periodic risk assessment), information on the system for ensuring
the implementation of the antimonopoly compliance program and etc.

At the same time, the Guideline states that in case of changes in the legis-
lation on the protection of competition, the compliance program is subject to
alignment with the existing legislation'®,

Thus, we can record that the antimonopoly compliance enforcement policies
and procedures of the Republic of Armenia, through their real and effective im-
plementation, can contribute to the improvement of the competitive environment,
which in the end will also contribute to the revitalization of investment activities.

A number of states, in order to bring the behavior of business entities into
compliance with competition legislation and to ensure the practical applicability

' Knyazeva, I.V., Dozmarov, K.V. (2020). Antitrust Compliance Programme —
Prevention of Risks of Violation of Competition Law by the Company. ECO. No. 4. p.127 (In
Russ.). (available at 28.03.2023 https://competitionsupport.com/wp-content/uploads/2020/03/
Knyazeva-Dozmarov.pdf').

17 Compliance-guideline. 2022 p. 19, (available at 27.03.23 http://competition.am/wp-content/
uploads/2022/05/Complience-guideline.pdf).

'8 Compliance-guideline. 2022 p. 19-20, (available at 27.03.23 http://competition.am/wp-
content/uploads/2022/05/Complience-guideline.pdf).
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of the legislative regulations, provide incentive norms for those business entities
that have implemented antitrust compliance.

The percentage reduction of the amount of the fine when imposing a fine
on an economic entity can be included among the incentive norms if the eco-
nomic entity has accepted the anti-monopoly compliance.

A number of European Union countries are considering reducing the
amount of sanctions at the national level in cases where the company has
adopted an antitrust compliance program and maintains it. In the UK and
France, in the presence of a compliance program, a 10% reduction is applied
when imposing a fine on the relevant companies, and in Italy, it is 15%".

As a result of the legislative reforms implemented in the Republic of Ar-
menia on February 1, 2023, changes were made in the methodology of choosing
the measure of responsibility and calculating the fine, and among the circum-
stances mitigating the measure of responsibility, in particular, in the presence of
a compliance program, a percentage reduction should be applied to the applica-
ble fine;

e When calculating the fine, 10% is reduced if the compliance was ac-
cepted and submitted to the Competition Protection Commission by the business
entity prior to initiating proceedings on the offense, and if the business entity
committed an offense for the first time after the compliance was introduced.

e When calculating the fine, 5% is reduced, if the compliance was accepted
by the business entity after the initiation of proceedings regarding the offense in
the field of economic competition and before the decision to apply a measure of
responsibility was submitted to the Commission for Protection of Competition.

Envisioning the implementation of antimonopoly compliance as a basis for
reducing the fine, at the same time, the lack of proper control over the actual
implementation of this compliance can lead to situations when business entities
implement the compliance solely to avoid large fines.

In order to exclude such situations, it is necessary for the Competition Pro-
tection Commission not to limit itself to the existence of a compliance program
at the economic entity, but to find out through appropriate mechanisms whether
the relevant economic entity is guided and previously guided by the compliance
act adopted by it, or whether its existence is formal.

Along with antimonopoly compliance providing a condition for the reduc-
tion of fines assigned by the Competition Protection Commission, effective
mechanisms are needed to find out the actual application of that compliance.

The requirements reflected in the Guidelines submitted to antimonopoly
compliance are only indicative in nature and cannot be binding for the business
entity, as the Guidelines are not a normative legal act.

At the same time, the Guide stipulates that the business entity can submit
the antimonopoly compliance plan project to the Competition Protection Com-
mission to receive a conclusion.

It is noteworthy that applying to the Commission for the Protection of
Competition in order to obtain a conclusion is a right for business entities, not a

19 PymsinueBa FO. H. AHTUMOHOIIONIBHBIM KOMIUTAGHC KAaK YaCTh KOMILTA€HC-IIPOTPaMMBbl
cobmoenus 3akoHoaaTenscTBa Poccuiickoit @eneparmu // IIponor: xypHan o npase / Prologue:
Law Journal. — 2019. — Ne 2. c. 56.
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duty, and the risk of negative consequences of not applying must be borne by
the business entity.

The guidelines for the application of liability measures by the Competition
Protection Commission only state that the existence of a compliance program or
its acceptance during the initiated proceedings may be sufficient to reduce the
amount of fines.

That is, to discuss the issue of reducing the amount of the fine, the Compe-
tition Protection Commission must be satisfied with the existence of the com-
pliance document without having an opportunity to take actions aimed at reveal-
ing the compliance of the program with the competition protection legislation,
because the submission of the compliance plan is sufficient to reduce the
amount of the fine.

Summarizing the study, we find that to ensure the effective enforcement of
antimonopoly compliance, the simultaneous presence of the following condi-
tions is necessary;

¢ In the case of submitting an antimonopoly compliance plan for the pur-
pose of reducing the amount of the fine, the Competition Protection Commis-
sion should have the authority to assess the compliance of the plan with the
requirements of the law and the Guidelines and reduce the amount of the fine
only in the case of a plan that meets the requirements.

e The Competition Protection Commission must have the objective abil-
ity to monitor compliance with the compliance program approved and submit-
ted by business entities after the reduction of the fine, as well as after receiving
the positive conclusion of the Competition Protection.

o If the existence of a compliance program is the basis for the reduction
of the fine, the decision to apply a measure of liability must contain an order to
the economic entity to comply with the compliance program. the economic en-
tity will be held liable, in case of non-compliance,.

e In case of violation of the terms of the compliance program based on
the reduction of the fine (the order issued by the decision to apply a measure of
responsibility), the amount of the fine imposed should be an amount reduced (5-
10 percent) from the previously applied fine.

Urusu 20920 L0RkUSUL, UULSPL MURUBUL — Lufwdbinusinphuyhl
Induwkiup Zaguunwih Zwipuybnnpniind — Znpusnid pubwnpldub w-
puplw b nqupdl) Zuyjwunwih Zutpuybnnippiunud hujudkiwinphugh
Ynuwjukuu sSpugqptphtt wntsynn hpwduwlub jupquynpnudutpn b gputg wipg-
mitwybwn Yhpupynidt wywhnytnt hwdwp wthpwdbywn gnpénnnipmiutbpp:

Lutuplyt B twb wybt hwhqudwtputpn b gnpénuttpp, npnup ntnbuw-
Jupnn unipljnubkpp yhwnp k hwogh wetkt hwjudttwstinphwihtt Spwgpkpp
Juqubihu: Lwpuiwqgniowgdwb b juthwpghjdw pupuguljupgbph tkpppdu
vhongny httwpwynp k gnpsuwljuinid pupbjudl] mbtnbuwdupnn unipjn-
tkph hwlwibiwunphughll opktunpmpjuip hwlwyuwnuujuw gnpstp,
pwih np thuqnp dupdup §nnuhg qupsuljut yunwupwbwnynipjut wykh
Ubknu dhongutph Yhpwonidp pugunhly htwpwynpnipnit E ptdknnd oo
b uijubnt htwpwynp ppwpanndubpp:

157



Zuwudbiwpunphuyhtt Ynduyjwku dpwgph pugnitnidp sh Gupugpnid
npu gnpdwpynudp, pwtth np Uh owpp nhnbkuwdunpnn unipjiljunnutp wljnh po-
pniunudp Jupnn bu guydwbwynpl] npuytu wywquynid hwjwiwlwh hwljw-
Uktwpunphuyht opkiunpnipyut pupindwt nhypnid tywbhwlyny nniquuph
wjuquut qnpdhp, hush wpyniupmd wihpwdton E, np Upgulgnipjub
yuonyuinipjut hwbtdtwdnnnyp suwhdwbwthwlyh dhuytt ntnbuwdupny
unipjkjnnh Unwnn Yndujjukiu Bpulqph umllul]mp]unfp, wy] hudwwywwnwuwu
Ukuwthquukph Uhengny wyupgh wpyn’p hudwwyuinwuumb innbuujwupng
unipibjnnp wpwetnpyynid £ b twpuhuind wnwetnpnt] £ hp pungnibws
ndujubiu wlnn, pb gpu weljunipniip dbwlub

Zonpjusnid wnwbdtwugyl) i twb wb Juykpuwwydwitbpp, npnug
thwdwdwuljju gnmipjniup htwpwynpmipni juw wywhndbme hwljudk-
twounphwjhtt Yndyubkiu spuqph wpynibwydbn Yhpupynidp:

Pwuunh pwnbkp - Indyjwkiu, Indyjukiu Spughp, hwludbiuphnphuypl o-
plbuppnipinil, pupkupnd Upgulgnientl, winkuwul gnpénibknipul wquinnip-

JaLl, Upgulgnipyui qupqugnid

APCEH OT'AHHUCSH, MAPTUH XAUYUKSAH — Aumumonononvnutitc Kom-
nnaenc ¢ Pecnyonuxe Apmenus. — B craTbe paccMaTpuBarOTCS MPABOBbIE HOPMBI,
CBsI3aHHBIE C MPOrpaMMaMy aHTHMOHOIIOJIBHOTO KOoMIUIaeHca B PecryOinrke ApMeHus,
1 HEeoOXoaWMble NeHCTBUS Uil obecriedeHuss WX d((HEKTHUBHONW peanm3anuu. Takxke
OBUTH 00CYKICHBI 00CTOSTEIBCTBA U (DAKTOPHI, KOTOPBIE CYOBEKTHI IPEANPHHAMATECIIh-
CTBA JJOJDKHBI YYUTHIBATH MIPU COCTABICHUH AHTHMOHOIIOIBHBIX IIPOTPaMM.

3a cueT peanu3anuH MPOLEAYP HPEAYNPEKICHHUS U MPOPHIAKTHKH MOXHO Ha
MPAKTUKE YIYYIIUTh COOMIOICHIE XO3SUCTBYIOUIMMH CyObEKTaMU aHTUMOHOIIOJIBHOIO
3aKOHOJIATEIILCTBA, TOCKOJIbKY MIPUMCHECHUE YIIOJIHOMOYECHHBIM OPraHOM 0oJiee MSTKUX
Mep aIMHHUCTPATHBHON OTBETCTBEHHOCTH JACT YHUKAJIbHYIO BO3MOXKHOCTh HCIIPABUTH
U MIPEJOTBPATUTH BO3MOXKHBIE HAPYIICHUSL.

[MpuHsTHE MPOrpaMMbl aHTUMOHOIMOJIBHOIO KOMIUIAGHCA HE MPE/IoJiaraeT ee pea-
JIM3AIMIO, TIOCKOJIbKY PSIJl XO3SIUCTBYIOIINX CyOBEKTOB MOTYT OFOBOPUTD IPHUHSITHE aKTa
KaK MHCTPYMEHTa CHW)KEHHUS pa3Mepa mirtpada, HamaraeMoro B ciydae BO3MOXKHOIO Ha-
PYILICHHUS] aHTUMOHOTIOJILHOTO 3aKOHO/IATENBCTBA B OY/IyIlIEM, B pe3yJibTaTe 4ero Heooxo-
MO, 4T00BI KOMHECCHS 0 3alIMTe KOHKYPEHIMH HE OrPaHUYUBAIACH TOIBKO HATMYHEM
Y 9KOHOMHYECKOT0 CyOhEKTa KOMILIACHC-POTPAMMEI, Yepe3 APYIHe COOTBETCTBYIOIINC
MEXaHHU3MBI BBISICHUTD, PYKOBOJCTBYSTCS M paHee PYKOBOJCTBOBAJICS JIM COOTBETCTBYIO-
IIMA XO3HCTBYIONIHN CYOBEKT MPHUHSATEIM UM aKTOM O COOJFOJICHHH, WITH K€ €r0 CYIIe-
CTBOBAHUE HOCUT (hOPMATBHBIN XapaKTep.

B craTtbe Taxxke BBIICICHBI YCIOBHUS, OJHOBPEMEHHOE HAJIMYUE KOTOPBIX MMO3BOJIUAT
obecrieuuTh YPPEKTUBHYIO pEATH3ANNI0 IPOTPAMMbI aHTHMOHOIIOJFHOTO KOMITJIACHCA.

KitioueBble c10Ba: KoMnIaeHC, KOMNIAEHC-NPOSPAMMbL, AHIMUMOHONONbHOE 3aKOHOOAMENbCHI-
80, 000pocosecmHas KOHKYPEHYUS, c80000d IKOHOMUHECKOU OessmMeNbHOCIU, PA3GUMUe KOHKYDEHYUU
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THE KEY ISSUES OF THE EXECUTION OF THE ARBITRAL
AWARDS IN THE REPUBLIC OF ARMENIA

VAHE HOVHANNISYAN

In this scientific article, the author investigated and observed the arbitral awards
enforcement regimes on the territory of the Republic of Armenia. Observation of the
legislation of the Republic of Armenia in the relevant field revealed features of state
compulsory enforcement of arbitral awards of ad hoc institutions on the territory of the
Republic of Armenia, permanent arbitration awards and finally arbitration tribunal deci-
sions not exceeding the minimum wage by five thousand time. Some valuable recom-
mendations have been made to improve voluntary enforcement of arbitral awards.

The contemporary issues of co-called domestic arbitral awards state compulsory en-
forcement have been discussed in comparison with western developed countries legal prac-
tice. In the article, the author made some suggestions regarding improvement of the legisla-
tion on commercial arbitration, mainly concerning the protection of subjective rights.

Moreover, the author presented the practical guideline how to exclude by law the
private entity eligibility of state compulsory enforcement.

Key words: Arbitral award, voluntary enforcement, compulsory enforcement, writs of exe-
cution, deferred judicial review, commercial arbitration, ad hoc arbitration

Mechanism for the effective protection of violated or contested subjective
rights are of key importance for every legal state. The positive duty to ensure
such protection is determined by the international conventional obligations un-
dertaken by the state, as well as the need to fulfill constitutional legal issues'.
Furthermore, the domestic legislation of the Republic of Armenia provides an
equal legal environment for the protection of rights for all participants in civil
circulation, regardless of their legal status, nature of activity, or other circum-
stances. It should be noted, however, that the legal status and nature of the ac-
tivities of the participants in civil circulation may sometimes determine the
choice of a particular form or mechanism of protection of subjective rights
stipulated in the legal system of the Republic of Armenia.

This is because such means of protection may have specific characteristics
that can be best addressed by the legal mechanisms provided in the legal system
of the Republic of Armenia, resulting in the most effective outcome for the sub-
jects of the law’. It is noteworthy that to successfully implement the discussed
issue, ongoing changes have recently been undertaken in the domestic legal
system. These changes are mainly aimed at reducing the overload of the judicial

! See European Convention on Human Rights, Article 6: Right to a fair trial, United Na-
tions International Covenant on Civil and Political Rights, Article 14, Constitution of the Repub-
lic of Armenia, Chapter 2.

% See V. Hovhannisyan, S. Meghryan, V. Esayan, P. Tadevosyan, A. Gharslyan, T.
Markosyan, Y. Khundkaryan, Civil Procedure textbook (1), chapter - The means of protection
of subjective rights, Yerevan, 2022.

159



system and promoting alternative forms and methods of rights protection. Al-
though these two directions are mutually intertwined, an increase in successful
implementation of rights protection or alternative dispute resolution means can
lead to a decrease in the statistics of recourse to judicial dispute resolution.
However, it should be kept in mind that this process must proceed naturally and
be conditioned by the effectiveness of the enforcement of alternative forms of
rights protection.

According to Article 86 of the "Partnership and Cooperation" Agreement
signed between the Republic of Armenia and the European Community back in
April 22 1996 and entered into force on July 1, 1999, the parties shall encourage
the settlement of disputes arising from commercial and cooperative transactions
by arbitration, as well as encourage recourse to the arbitration rules elaborated
by the United Nations Commission on International Trade Law (UNCITRAL)
and to arbitration by any center of a State signatory to the Convention on Rec-
ognition and Enforcement of Foreign Arbitral Awards adopted in New York on
10 June 1958.

Providing favorable conditions for settling disputes through arbitration is
necessary to achieve the constitutional and legal objectives of the state. Specifi-
cally, Article 86(1) of the Constitution of the Republic of Armenia defines the
main goal of the state's policy as improving the business environment, the pri-
mary prerequisite of which is providing effective domestic structures for the
protection of rights.

The protection of subjective rights implies the existence of effective
mechanisms to realize the right to protection. It is pointless to undertake the
protection of any violated or contested right or legal interest if there is no possi-
bility to enforce them effectively in the future, meaning the full possibility of
the enforcement of the act aimed at protecting the right. The state has a duty to
ensure the execution of the act, which is also supported by the precedent prac-
tice of the European Court. The Court has held that the enforced execution of
the judicial act is an effective means of the right to judicial protection. Without
the effective enforcement of judicial acts, the entire judicial activity could be
rendered meaningless’.

The duty of the state to ensure the execution of arbitral awards derives
from the international and domestic legal framework, including the "Convention
on the Recognition and Enforcement of Foreign Arbitral Awards™ the law of
Republic of Armenia on "Commercial Arbitration" (2006)’ and the RA Civil
Procedure Code®.

A complex analysis of the legal norms regulating the enforcement of arbitration
awards in the Republic of Armenia reveals two primary regimes for ensuring their
enforcement in the territory of the Republic of Armenia. The first regime operates
under state control, in which the grounds for refusing the enforcement of an arbi-
tration award are applicable. The second regime operates without state control,

3 See Commentaries to the Armenian Constitution, Yerevan, “Iravunqg”, 2010, p. 210.
* See United Nations Commission on International Trade Law. Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards, 1958.
See RA Law on "Commercial Arbltratlon" 2007.01.31/8(532).
6 See Civil Procedure Code of the RA, 2018.03.05/16(1374).
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whereby an arbitration award is subject to compulsory execution without being sanc-
tioned by the state. In this regime, the existence of grounds for rejecting the compul-
sory execution of the arbitration award is not reviewed.

The state-controlled regime, in turn, is further divided into two categories,
namely, “domestic” and foreign arbitration proceedings for the enforcement of
writs of execution. When the place of arbitration is located within the territory
of the Republic of Armenia, the rules of procedure for cases with applications
for the enforcement of an arbitration award (Chapter 46 of the Civil Procedure
Code) are applicable. On the other hand, in cases where the arbitrations are held
in foreign countries or involve international commercial arbitration awards, the
rules of procedure for cases with applications for recognition and enforcement
(Chapter 47 of the Civil Procedure Code) apply.

In other words, in the case of arbitration awards made on the territory of
the Republic of Armenia, an application for issuing a writ of execution is sub-
mitted to the court (Articles 321-322 of the Civil Procedure Code of the Repub-
lic of Armenia). Meanwhile, in the case of foreign (international) arbitration
awards, an application is submitted for recognition and enforcement (Articles
326-327 of the Civil Procedure Code of the Republic of Armenia).

Legal regulation, which seems logical at first glance, cannot fully reflect
the principles that ensure the enforcement of arbitration awards, which are sci-
entifically justified and based on advanced international practice. In particular,
both in legal theory’ and in Armenian legislative practice and legislation, there
is a distinction between acts that require performance and those that do not re-
quire performance as separate types of acts aimed at protecting subjective
rights.

Furthermore, in cases provided for by law, acts that do not require enforce-
ment are presented only for recognition, while acts that require execution are
presented for recognition and enforcement. It is noteworthy that legal doctrine
also recognizes the approach that acts not requiring enforcement operate with full
effect from the moment of adoption, granting the person the appropriate status or
rank. Therefore, there is no need for separate recognition of their legal action in
the territory of another state (for example, a judgment of divorce nullifying the
marriage or a judgment declaring a person incapacitated due to mental disorder
operates in all countries)®. However, this approach has been criticized because
there are many judicial acts that do not require execution but recognition of their
legal action in the territory of the Republic of Armenia is necessary to ensure the
principle of legal certainty and other priorities established by law.

The recognition of foreign judicial acts not requiring execution is possible
in the Republic of Armenia, as provided for in Articles 52 and 55 of the Minsk
and Chisinau Conventions, and Parts 1 and 6 of Article 346 of the Civil Proce-
dure Code of the Republic of Armenia. This recognition can apply to both the

"See R. C. Crampton, D. P. Currie, H. H. Kay, L. Kramer Conflict of Laws. Cases,
Comments. Questions/ Fifth edition. ST paul, 1993, pp. 404-406, Lits, M. O. Recognition and
enforcement of foreign court and arbitration decisions in the Russian Federation: correlation
between international legal and domestic regulation. Dissertation for the degree of Candidate of
Juridical Sciences, Ekaterinburg, 2002, pp. 55-56, etc.

See Yablochkov, T. M. Works on Private International Law (Classics of Russian Civil
Law. Private International Law). Moscow, Statut, 2009, pp. 162-164.
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acts fully satisfying the claimant's claim and the acts rejecting the claims,
whether in whole or in part. Such recognition may be necessary in cases where
there is a procedural prohibition or obstacle to investigating the same case be-
tween the same parties on the same subject matter and factual basis (res judi-
cata). It is apparent that in the case of a judgment rejecting the claims, no en-
forcement of the claimant's material rights is involved, and the acts are therefore
subject to mere recognition.

Based on the legal analysis presented, it appears that the RA legislator did
not differentiate between the regimes of sanctioning the legal action of arbitral
awards requiring enforcement and those not requiring enforcement. This lack of
differentiation may create issues regarding the execution of writs only with acts
subject to recognition or with the necessity of recognition.

Furthermore, the distinction between the procedures for sanctioning the le-
gal validity of domestic and foreign arbitration awards in the Civil Procedure
Code of the RA is perplexing.

Only domestic arbitral awards that require enforcement within the Repub-
lic of Armenia are sanctioned, while foreign arbitral awards are merely recog-
nized, and a writ of execution is provided for enforcement.

Additionally, the regulations stated in the Civil Procedure Code of the RA
for sanctioning the legal effect of arbitration awards unify the actions of issuing
a writ of execution for recognition and enforcement, which can’t be performed
or considered separately.

The Civil Procedure Code of the RA does not provide recognition of arbitra-
tion awards that do not require execution as a distinct legal action, which deprives
parties of certain legal tools derived from the principle of legal certainty.

The concept of having distinct procedures for legal recognition of awards
resulting from RA and foreign arbitrations raises concerns. This is because in
both situations, the acts are made by private parties who are not acting on be-
half of the state or implementing justice. As a result, the state's primary respon-
sibility is to conduct deferred judicial oversight of the arbitration process and
verify the grounds for refusing recognition and enforcement of arbitration
awards, as per the provisions of Article 36 of the RA Law "On Commercial
Arbitration" and the New York Convention.

Additionally, it is remarkable that the arbitration law considers recognition
and enforcement of arbitration awards as autonomous legal actions.

The Article 35 (Parts 1 and 2) of the RA Law "On Commercial Arbitra-
tion" specify that the arbitration tribunal's award made within the Republic of
Armenia or any other state that is a member of the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards shall be recognized
as mandatory and enforced by filing a motion to the court in accordance with
Articles 35 and 36 of the Law.

The party relying on the award or filing a motion on its enforcement must
provide the original or a duly authenticated copy of the award, as well as the
original or a duly authenticated copy of the arbitration agreement referred to in
Article 7 of the Law.

Furthermore, Article 36 of the Law on Arbitration under the heading
"Grounds for refusal of recognition or enforcement" states that "Recognition or
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enforcement of an arbitral tribunal's award, which was made within the Repub-
lic of Armenia or any member of the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards in the territory of another state,
can be refused only...".

The Arbitration Law makes a clear distinction between recognizing
arbitration awards and motioning the enforcement as separate legal ac-
tions, without distinguishing between awards made in Armenia or other
states that are parties to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards.

Moreover, the law also emphasizes the importance of relying on arbitral
award and motioning its execution, in what conditions, the possibility of present-
ing only recognition of arbitration awards that do not require execution, including
the rejection of claims within the scope of res judicata, becomes actual.

From our perspective, when a state recognizes an arbitral award, it ac-
knowledges the legal consequences that come with it, including the mandatory
nature, exclusivity, irrefutability, and, if necessary, enforceability.

This recognition endows the arbitral award with these features, as the Civil
Procedure Code of the RA prohibits revisiting the same dispute between the same
parties on the same factual grounds and issue that the award has already resolved
(Articles 126 and 182), once the period for annulment of an arbitration award by
the court has expired, or if the award has been corrected or an additional award
has been made, or if the parties no longer have the opportunity to do so, it is not
subject to change or addition in any way’, is mandatory for execution for those to
whom they are addressed and shall be subject to execution throughout the whole
territory of the Republic of Armenia (Art. 5, sections 5 and 8).

Some legal experts argue that the state recognizes the arbitration awards
“ex lege” and does not require any motion to the court, as long as enforcement
is not necessary'’.

This view is supported by the fact that, according to procedural codes, the
existence of an arbitration award on the same dispute between the same parties,
if a writ of execution was not refused, serves as a basis for dismissing the
statement of claim or terminating the proceedings by the court, which demon-
strates the unique nature of arbitration awards recognized by the state. However,
it should be noted that recognition of foreign arbitral awards can confer upon
them legal effects that extend beyond their exclusivity, particularly in the case
of declaratory awards.

Lebedev suggests that the recognition of arbitration awards also includes
the feature of prejudicial circumstance''. However, this feature cannot be ap-

% According to Article 34, sections 3 and 4 of the "On Commercial Arbitration" law of the
RA, an application for annulment of an arbitral award cannot be submitted after three months
from the date of receiving the tribunal's decision. If an application is made under Article 33 of the
law to correct errors in the award, such as arithmetic, typographical, or other similar errors, or to
request an additional award, the application must be submitted within three months from the date
of the tribunal's decision on that matter. If an application for annulment is submitted, the court
may suspend the proceedings for a certain period of time, at the request of either party or at its
own discretion, to allow the arbitral tribunal to resume the arbitration process or take other proper
measures that may remedy the grounds for annulment of the award.

10 Rarabelnikov B.R. International Commercial Arbitration, M, Infotropic Media, 212, 276-282.

! Lebedev SN International comm arb M., 1965, page 21.
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plied in RA due to the interpretation of the civil procedure regulations by the
RA Court of Cassation. The Court of Cassation considers the rules of adversar-
ial system proceedings as the determining factor for establishing pre-judgment
of any circumstance. Therefore, if a circumstance is established without follow-
ing formal procedural rules, with a serious violation of procedural rules of evi-
dence collection, research, and evaluation, or with limitations on the procedural
possibilities of one party, then the court shall not recognize it as prejudicial for
the case under examination'?.

It is widely recognized that the strict adherence to procedural formalities in
arbitration cannot have the same applied meaning as it does in civil proceed-
ings. As per Article 19 of the RA Law "On Commercial Arbitration", the parties
are free to agree on the procedure to be followed by the arbitration tribunal. In
the absence of such an agreement, the tribunal is empowered to conduct the
proceedings on its own discretion, provided that it is in compliance with the
regulations of the law (proper, appropriate). One of the powers conferred to the
arbitral tribunal is the power to determine the admissibility, relevance, material-
ity and significance of evidence.

We believe that there is a gap in domestic legal regulations determining
the extent to which arbitration awards are mandatory and have legal force. In
particular, on the one hand, the Arbitration Law distinguishes between the legal
actions of recognition of an arbitration award and enforcing it in court, on the
other hand, the RA Civil Procedure Code stipulates different procedures for
sanctioning arbitration awards in the territory of the Republic of Armenia and
foreign arbitration awards, without specifying recognition as a legal action for
arbitration awards made in the territory of the Republic of Armenia, while for
foreign arbitral awards, recognition and motion on enforcement are considered a
joint legal action. From a legal perspective, such regulation does not establish a
significant distinction between the mandatory nature of "domestic" and foreign
arbitral awards or other legal action features because, under Articles 126 and
182 of the RA Civil Procedure Code, the court dismisses a statement of claim or
terminates the case proceedings if there is an arbitral award concerning the case
between the same persons, over the same subject and on the same factual
grounds, except for the case where the court refuses to issue a writ of execution
for enforcement of the arbitral award. Furthermore, according to Article 180 of
the Civil Procedure Code, the court shall leave the claim without consideration
in any stage of proceedings, if there is a case concerning a dispute between the
same persons, on the same subject matter and on the same factual grounds in the
proceedings of the same or another court or in the arbitration tribunal. Thus,
domestic procedural law does not differentiate between the civil procedural
consequences of arbitration conducted in the territory of the Republic of Arme-
nia or foreign countries, nor the legal effect of rendered awards.

In addition, the determination of the limits of the mandatory nature of the
legal effect of the arbitration award is also problematic in the sense that the
systematic analysis of the norms of the RA Law "On Commercial Arbitration",
the RA Civil Procedure Code, and the RA Law "On Enforcement of Judicial

12 See the decision of the RA Court of Cassation No. 3-93 (VD) of 29.02.2008 on the civil case.
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Acts" does not allow a clear draw a conclusion about the beginning and limits
of the mandatory nature of the arbitration award. Thus, by concluding an arbi-
tration agreement, the parties accept the mandatory nature of the arbitration
award, because an arbitration agreement is an agreement concluded between the
parties in relation to a certain contractual or non-contractual legal relationship to
submit all or certain existing or possible cases to arbitration (emphasis mine)
("On Commercial Arbitration" Article 7 of RA Law). Meanwhile, the RA Law
"On Commercial Arbitration" does not define the procedure and possibility
of voluntary execution of arbitration awards, thereby creating certain risks
for the party, voluntarily executing the award. The state may not accept
the voluntary execution of the arbitration award, considering such execu-
tion groundless. In order to avoid such a risk, the party should at least have a
legislative opportunity to submit the arbitration award for recognition, while
according to Article 321 of the RA Civil Procedure Code, the court examines
the application on issuing a writ of execution for enforcement of the arbitration
award in the event that the venue of arbitration has been the territory of the Re-
public of Armenia, and issuing a writ of execution for the enforcement of the
arbitration award is also examined based on the application of the person in
favor of whom the arbitration award was made. Such legal regulation not only
de facto deprives the losing party of the opportunity to apply to the court for
voluntary execution or recognition of the award, but also establishes an absolute
requirement for deferred judicial control over the arbitration, which cannot be
justified. It should be noted that the enforcement of the act is a facultative way
of exercising the right, and it works only in cases when the party does not vol-
untarily fulfill the requirements of the arbitration award or judicial act. It turns
out that the domestic legislation excludes the possibility of legal enforcement of
the arbitration award without judicial control.

In our view, the fact of concluding the arbitration agreement makes the arbi-
tration award mandatory for the parties, and it is not appropriate to draw direct
comparisons between the limits of the mandatory nature of the arbitration award
and that of a court's award. The mandatory nature of a judicial act is aimed at an
indefinite range of persons, as it is mandatory for all, including the citizens of the
RA and legal entities, state and local self-govern bodies in the Republic of Arme-
nia. On the other hand, the mandatory nature of an arbitration award can only be
extended to a certain extent after it has been recognized by the state, especially if
it concerns acts that do not require enforcement. Therefore, it is crucial to stipu-
late a procedure and an opportunity to apply to the court for the voluntary execu-
tion and recognition of the arbitration award in the RA Law "On Commercial
Arbitration” and the Civil Procedure Code, in order to safeguard the rights and
interests of Actors in civil transactions and mitigate potential risks.

Besides, the Civil Procedure Code of RA defines different subjectness for
submitting an arbitral award enforcement application to the court, referring to
whether the award was granted within the territory of RA or not.

According to the Article 321 (2) a writ of execution for enforcement of
the arbitral award shall be examined by the court based on the application of the
person in favour of whom the arbitral award has been made, meanwhile, issues
of recognition and enforcement of foreign arbitral awards shall be examined
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upon an application filed by a party to foreign arbitration Article 326 (2).

The current arguments are based on the fact that the arbitral awards
granted on the RA territory do not need enforcement. But the legislative dis-
carded the fact that the arbitration might be international even if proceeded on
the territory of the RA.

Nevertheless, both in international legal acts and legal academic colloca-
tion an arbitration is international if the parties to an arbitration agreement have,
at the time of the conclusion of that agreement, their places of business in dif-
ferent States, or one of the following places is situated outside the State in
which the parties have their places of business, the place of arbitration if deter-
mined in, or pursuant to, the arbitration agreement, any place where a substan-
tial part of the obligations of the commercial relationship is to be performed or
the place with which the subject-matter of the dispute is most closely connected
or the parties have expressly agreed that the subject-matter of the arbitration
agreement relates to more than one country."

Although the exterritoriality of arbitration agreement parties is emphasizing
the international origin of arbitration, it is important to underline that arbitral dis-
putes derive from international trade and other international economic relations.'*

The following inaccurate legal regulation is a consequence of the wrong
perception of international arbitration conduct and character and, undoubtedly,
it must be reviewed.

A complete review of the RA legislation on arbitration law also reveals
omissions in the recognition and enforcement of arbitral awards. Hence, accord-
ing to the RA Law on Commercial Arbitration, arbitral awards not exceeding
the minimum wage by five thousand times are sent for compulsory enforcement
directly by arbitration institutions. Therefore, the private institutions are en-
dowed with eligibility for state compulsory enforcement, which must be abso-
lute state priority.

According to the latest corrections on the Law on Commercial Arbitration of
RA, the parties may appeal the arbitral award only. If the right of appeal is not
provided in arbitral agreement, the state compulsory enforcement is inevitable."

The Article 35 (4) of Law on Commercial Arbitration states that the per-
manent arbitration institution sends the decision of the arbitral tribunal for en-
forcement to the Enforcement Proceedings Service by electronic message if:

1. the arbitration was conducted by a permanent arbitral institution or

2. the place of arbitration was the territory of the Republic of Armenia, or

3. the party to the arbitration is a citizen of the Republic of Armenia or a
Legal entity registered in the Republic of Armenia, or

4. the amount recoverable by the award does not exceed the minimum
wage by five thousand times.

In these cases, the arbitral awards may be compulsorily enforced based on
the application of the person in favour of whom the arbitral award has been
made. An application on issuing a writ of execution for enforcement of arbitral

3 UNCITRAL Model Law article 1(3), Tibor Varadi, The international commercial arbitra-
tion in different legal systems, 1998 p. 52

!4 Rene David, Arbitration in International Trade, 1985, p- 84

!5 Accepted 23 December, 2022 584-N
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award may be submitted within a one-year period but not earlier than three
months from the date when it is received (Article 35.1).

The following changes have designs on compulsory enforcement for the
arbitral awards granted on the territory of the RA. Mainly, to improve the en-
forcement proceedings for so-called" domestic" arbitration awards. Neverthe-
less the Article 4(3) refers to both international and domestic arbitration pro-
ceedings. On the whole, the legal discrepancy between the Law on Commercial
Arbitration and Civil Procedure Code (unit 47) is inevitable.

The Law on Commercial Arbitration state one of the arbitral parties must
be either national of the RA or a legal entity registered in the RA. The following
regulation does not make foreigners in the arbitration process impossible. We
may consider the determination of international arbitration within the frame-
work of the RA legislation has an institutional concept.

Nevertheless, the eligibility of compulsory state enforcement for private
institutions is unconstitutional and unprecedented not only for the RA but also
for many other developed countries. This limits the grounds for rejecting the
applications for enforcement of arbitral awards. However there are few coun-
tries in which the arbitral award may be sent for enforcement directly by the
arbitration institutions. But in that case the state has a capacity to observe the
grounds for enforcement rejection, which is absolute state priority. The follow-
ing legal practice provides state supervision functions on arbitration.

According to the Swedish Arbitration Act (Section 57) an application for
enforcement shall not be granted unless the opposing party has been afforded an
opportunity to express its opinion upon the application. A decision of the En-
forcement Service applies immediately. However, a default fine may not be
enforced before the decision, in respect of which the Enforcement Service has
confirmed the default fine, has entered into final legal force.'® The Enforcement
Code of Sweden (Section 18) states if there is no impediment against enforce-
ment of the arbitration award, it is enforced as a judgment that has entered into
final legal force, unless otherwise ordered by the Court where the action against
the arbitration award is pending."’

Arbitration awards are recognized and may, by leave of the court, be en-
forced in the same manner as a judgment or order of the court to the same effect
also in United Kingdom (Arbitration Act 1996, Section 101)."® The same legal
policy is practiced in Germany'®, USA*® and other developed States.

' The Swedish Arbitration Act (The Swedish Code of Statutes (SFS) 1999:116, updated as
per SFS 2018:1954) https://sccarbitrationinstitute.se/sites/default/files/2022-11/the-swedish-
arbitration act_lmarch2019 eng-2.pdf

7 The Enforcement Code (1981:774) (including amendments up to SFS 2001:377)'
https://www.regeringen.se/contentassets/1500¢590992¢4340a960021 1fbc609b0/the-enforcement-
code-1981774/

Arbitration Act 1996, https://www.legislation.gov.uk/ukpga/1996/23/contents

' German Arbitration Act The following provisions of the Arbitral Proceedings Reform
Act entered into force on 1 January 1998. Subsequent amendments, i.a. by the Civil Procedure
Reform Act of 27 Jul.

2001 and the Law of Contracts Reform Act of 26 Nov. 2001 have been incorporated. Article 1,
No. 7 of the Arbitral Proceedings Reform Act: Tenth Book of the Code of Civil Procedure Arbitration
Procedure Sections 1025 — 1066 https://sccarbitrationinstitute.se/sites/ default/files/2022-11/german-
arbitration-act.pdf; https://www.disarb.org/fileadmin/user_upload/Wissen/Deutsches
Schiedsverfahrensrecht 98 - Englisch.pdf
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The overview of the RA legislation on arbitral awards compulsory en-
forcement has three regimes.

First, the judicial sanctioning of permanent arbitration awards (exceeding
the minimum wage by five thousand time) and ad hoc arbitration awards pro-
vides capacity to supervise the grounds of rejections of enforcement through
deferred judicial review of arbitration.

Secondly, the recognition of foreign arbitral awards and issuance of a writ
of execution for enforcement of arbitral award by the court. This also provides
capacity to supervise the grounds of rejections of enforcement.

And the last, permanent arbitration awards (not exceeding the minimum
wage by five thousand time) compulsory enforcement without state capacity to
supervise the grounds of rejections of enforcement. As a result, the arbitral insti-
tution becomes an authorization applying state coercion.

We must state, within following legal framework protection of subjective
rights through arbitration is ineffective. Ineffective legal mechanisms of arbitra-
tion awards enforcement may negatively impact the protection of rights through
arbitration. Subsequently, the realization of rights concluded in the final act,
arbitral award, is also unproductive.

According to Article 361 1(9) of Civil Procedure Code of RA decision de-
livered in the result of examination of application on recognition and enforce-
ment of a foreign arbitral award shall be subject to appeal by appellate proce-
dure. This differentiates the protection from unlawful exequatur of judgments
for “domestic” and “foreign” arbitration.

Practical approaches and features of arbitral awards enforcement on the
territory of RA must be reviewed urgently. Voluntary enforcement of arbitral
awards must be legally recognized as primary.

In the event of non-compliance with arbitral award voluntarily, the parties must
be provided with compulsory enforcement abilities. And finally, the eligibility of
state compulsory enforcement capacity of private entities must be excluded by law.

qUZE 2NY2ULLPUBUL - Juywunwih Zwbpuybunipiul nnwpwdpnd
wpphupudh Jahrakph junnupdnl wowbdinuhunnipinabkpp — Znnp]wdnid
htinhuwlh Ynnuhg ntunmdtwuhpyt] b hwdwlwupquyht Jpnsnipjut tu Eo-
punyyl] Zujwmunwith Zutpuybnnipjut mupwspnid wpphupwdh ydhnubpp
Juunupdwt hpujuwlub nhdhdubpp: Unwbdtwgyl) Bu Epypnud hpujuwbwg-
Jws wpphipwdh &hpubph, onwpbplypju wpphwpwdh &hnubkph, huswybu
twl Zuyuwunwih Zwbipuybnnipjul nwpwspnid Upnwwybu gnpénn wpphwn-
pwdwihll hwunwnnpibibph nphpmbuwibph’ wuqugniyi wpiwnw]wp-
&h hhbughwqupuuyuwnhlp sghipmqugnn Ydnubph junwpdwt wnwbdbw-
hwunlnipmnitibpp: Ywnupjuwsd ghnwhbinugnuujutt wownwiph wpy-
niupnid puguwhwjnygty ki tpdwé hpuwjwupquynpnidubph dh owpp phpnipe-
miuttp b hwljwunipmnitibp wy tnpdwnhy hpwjwljut wynbkph hbwn:
Znpudmud wpb b wowewpynipynibtp, dwubunpuybu’ hwdwlupgu-
jht wnnidny Jepwbugly b Jkpwhdwunwynpl] Zwjwunwih Zubpuybnnipe-

%% The Federal Arbitration Act (USA) https:/sccarbitrationinstitute.se/sites/default/files/
2022-11/the-federal-arbitration-act-usa.pdf
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jutt mwpwépnid wipphwpwduyhtt Ydhnubph junupdwt ptunhniniunh qop-
Swnwlwt wpwbdtwhwnlmpmniutbpp’ judwynp junwpnudt opkiunpnpki
wdpwuqpbiny npybu wpphnpwdh Ydhnubph junwpdwt wpwotwht Enw-
twly: Znnubdnid hhduwynpyl) L, np wpphnpwdh y&hnp judwynp sfuwnwp-
Jbnt yupuquynid hpuniuph unipjkjunubph hwdwp ywhwnp £ wyuhndby
hwplunhp junupnid ywhwiekint (hupdtp hwpudnpnipmi wiljwh wp-
phuipudh wmbkuwlhg, npyhuh wuydwtubpnud punwuljut jupgny hbtwpwynp
U1huh uinnigl] y&nh hwuplunhp juwnwpnidp dkpdtnt hhdptph wnjunipnt-
up, hyybu bwh optktunpnpkt pugunt] hpuyniuph dwutwynp unipklunubph
Ynnuhg whknwljub hupjunpuiph Yhpwedwt ny hpwygwswth htwpwynpnipe-
miup: Zenhtwlp hwdwnpnudubp £ junwpl] twb wpbdnjwt wnwewnwp

Epyputiph hpwduwwlwpquynpnidubph hbw:

Pwuuh punbp - wpppupwdh  Jahn, Judunnp Junnwpnid,  huplunhp
Juunwpnid, dwhupnid, juwnmwpnnuiiui phpph wpudugpnid, Junmwpdwl Jkpdnd,

punnulpul YJEpuhulinnnipni i, onwpkplpiu wpphunpud

BAT'E OI'AHUCSH — Hexomopule Knrouesvle acneknmvl NPUHYOUMETbHO20 UC-
nonHenua apoumpaxrcuvix peuteHuli na meppumopuu Pecnyonuku Apmenusa. — B pam-
KaX JIAHHOM CTaThH aBTOPOM HCCJIEAOBAHBI W MPOAHAIIM3UPOBAHBI IPABOBBIC PEKHUMBI HIC-
TIOJTHEHUSI apOUTPaXKHBIX pellieHnid Ha Tepputopun Pecrybmmku Apmenus. B pabote Bbize-
JIEHBl U WCCTIEIOBaHBl OCOOCHHOCTH apOWTPaXKHBIX PEIICHUH, MPUHATHIX HA TEPPHUTOPHUH
PecnyOnmkn ApMeHUs1, peleHNH, TPUHITHIX MEXKITyHAPOTHBIM apOUTpaXeM, a TakoKe pe-
IIeHUI apOUTPaKHBIX MHCTHTYTOB-TPHOYHAJIOB Ha TeppuTopun PecnyOnvrku ApMeHus, He
MPEBBIMIAIONIAX MHHIMAIIBHYIO 3apa0O0THYIO IUIATY B ILITh THICSY pa3. B pesynpTate mpo-
BEJICHHOT'O WCCIICIOBaHUS OBbUT BBISBJICH Psii HETOYHOCTEH W MPOTHBOPEYUI B MPABOBOM
PETYJIMPOBAHMY BBIIICYKA3aHHBIX BOIPOCOB. ABTOPOM IIpeiaracTcsi MepecMOTpETh, a
TaKKE U IEPEOCMBICIIUTD, U CUCTEMHO MPE/ICTABUTH MPAKTUUCCKUC OCOOCHHOCTH HHCTUTYTA
UCTIOJTHCHUS apOMTPaXKHBIX PEIICHU Ha TeppuTopun PecryOnuku ApMeHHs, MpU STOM
MPOBO3IIIACUThH HAa 3aKOHOAATEIFHOM YPOBHE JOOPOBOJIFHOE HMCIIONHEHHE B KAYECTBE Iep-
BUYHOTO ITyTH.

B nanHO#1 cTaThe aBTOP 00OCHOBBIBAET HEOOXOIUMOCTh 0OECTICUSHUsI TIOTHOIIEHHBIX
yCIIOBHH [T TpeOOBaHMS MPUHYIUTEIHHOTO UCTIONHEHUS B CIydae TOOPOBOIBHOTO HEHC-
TIOJTHEHUSI apOUTPAKHOTO PENICHUs Il CyOBhEKTOB MPABOOTHOIICHUH CyAeOHBIM ITyTEM.
HesaBucumo oT Buma apOuTpaka YJ9acTHHKH HOJDKHBI WMETh BO3MOXKHOCTH IPOBEPHTH
HaJIM4YMe TPABOBBIX ITOJIOKEHHWH 00 OTKa3e MPUHYIWTEIHHOrO HCToiHeHus. Eme omxa
BaXKHAs MPOOJICMa BBISBIICHA B chepe CyOBEKTOB YIIOJHOMOUYCHHBIX MPUHAMATH TPHHY/IU-
TEIBHBIC MEPBI IS OCYIICCTBIICHUS apOUTpaKHBIX penieHuid. Kak u3BectHo, B PeciyOmke
ApMeHUsI TOCYIapCTBCHHAs MPUHYIUTEIIBHAS CUCTEMA SIBJISCTCS aOCOJFOTHOM MpeporaTH-
BOW rOCYZIapCTBa, 8 HE YaCTHBIX CYOBEKTOB.

Kniouesvie cnoga: apbumpasicrvie peuienus, npuHyoumenbHoe Ucnoinerue, KoMmepuecku

apoumpasic, UCNOTHUMENbHBLIL AUCT, NEPMAHEHMHBII apOUMPasic, MedlcOyHapoOHbll apoumpaic,
UHCMUMYM UCROTHEHUsL APOUMPAICHBIX PelteHutl
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THE POSSIBILITY OF APPLYING ARTIFICIAL INTELLIGENCE
IN CIVIL PROCEEDINGS

ASHKHEN GHARSLYAN

In the article, the author referred to the possibility of using artificial intelligence in
judicial procedures. For this purpose, first of all, the author revealed the essence of
artificial intelligence algorithms, the advantages and disadvantages of their application,
and identified the possible legal areas in which these algorithms can be applied. The
ability of artificial intelligence algorithms in predicting justice has been discussed in
more detail. At the same time, the article presented the five principles provided by the
European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and
their Environment adopted by the European Commission for the Efficiency of Justice in
2018, which should have guiding significance in the design and implementation of arti-
ficial intelligence algorithms in judicial procedures.

Keywords: artificial intelligence, algorithm, judicial procedure, principle, charter, pre-
dictable justice

Currently, artificial intelligence has become widely used in the world, not
only in the technological field. According to experts, it is capable of creating a
new development of humanity's perspectives or fundamentally changing exist-
ing structures.

To find out the possibility of using artificial intelligence in judicial proce-
dures, first of all, it is necessary to reveal its essence.

Artificial intelligence is a system of algorithms capable of solving such
problems, which usually requires human intelligence and abilities. Artificial
intelligence is formed as a result of the study and analysis of such abilities of
the human brain as teaching, reasoning, and self-improvement. As an outcome
of such research, so-called "intelligent programs and systems" are being devel-
oped. Artificial intelligence can be defined as a system of algorithms that ana-
lyze patterns and features in specific data to draw conclusions.

Experts also widely discuss its advantages and disadvantages. Speed,
availability, reduction of human error, and ability to easily solve repetitive prob-
lems are indicated as advantages. Costliness and the inability to completely
repeat the human creative mind are considered a disadvantage. The fact that the
wide spread of artificial intelligence can lead to unemployment and human in-
difference is also mentioned as a disadvantage.

The rapid spread of artificial intelligence could not get around the legal
sphere, particularly the judiciary.

The initiative for the possibility of using artificial intelligence tools in the
judicial process essentially originated from the private sector, for whose benefi-
ciaries it is a means of reducing legal uncertainty and the unpredictability of
judicial decisions.
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Studying the experience of European countries allows us to identify the
possible legal areas within which artificial intelligence algorithms can be ap-
plied. These include the creation of intelligent search engines for case law,
online dispute resolution, assistance in the development of legal documents,
predictive analytics, classification of contracts, and chatbots, which are de-
signed to inform or assist interested parties in initiating legal processes.

Among the listed, within the framework of this article, reference will be
made to those algorithms of artificial intelligence that are capable of predicting
justice. The purpose of such algorithms is to determine the probability of suc-
cess of a legal dispute in court. The algorithm works based on the analysis of
statistical indicators of previous decisions of courts with similar legal disputes,
comparing them with the actual circumstances of the expected legal dispute'.
The more data the algorithm contains, the more accurate its predictions will be.
The task of the mentioned algorithms is to repeat the conclusions made by the
courts when examining cases with similar facts. This toolkit can not only be
used, for example, by advocates, but it can also be of assistance to judges in
drafting judicial decisions. With these algorithms, it is also possible to calculate
the amount of damages or the amount of alimony to be paid.

Objectively, a question may arise whether artificial intelligence algorithms
can ensure the reasoning behind the court's decision. It is indisputable that the
algorithm is not capable of providing it. This is explained by the fact that the
reasoning of the judicial act itself is a complex process and largely depends on
the discretion of the judge. In particular, it is not possible to make conclusions
in advance without finding out what the circumstances that are important for
solving the legal dispute, which of those facts are proven and which are not,
what legislation should be applied, and how the legal norms to be applied
should be interpreted. With all this in mind, designers of artificial intelligence
algorithms are still content with creating programs that can only predict the
outcome of a case. Referring to the accuracy of such predictions, it should be
noted that a similar study was conducted by the students of the University Col-
lege London (UCL) based on the case law of the European Court of Human
Rights, and the accuracy of the conducted prediction was estimated at 79 per-
cent.

It is worthwhile to discuss the issue of whether artificial intelligence post
factum can interpret the impartiality of the judge delivering a given decision.
Currently, an attempt is being made to design algorithms that analyze the out-
come of certain legal disputes solved by the judge to evaluate his or her behav-
ior. Such an approach, however, has been criticized because this criterion alone
cannot prove that the judge was not impartial when making a judicial act in a
specific case.

No matter how obvious the effectiveness of artificial intelligence algo-
rithms is, their design and operation require certain legal regulations.

It is for this reason that the European Commission for the Efficiency of
Justice (CEPEJ) of the Council of Europe has adopted the European Ethical

! Raffacle Giarda, International: Artificial Intelligence in the administration of justice, Feb-
ruary 19, 2022, https://www.globalcompliancenews.com/2022/02/19/international-artificial-

intelligence-in-the-administration-of-justice310122/
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Charter on the Use of Artificial Intelligence in Judicial Systems and their Envi-
ronment (hereinafter the Charter)’.

The Charter is addressed to stakeholders in the public and private sectors
who are responsible for the design and implementation of artificial intelligence
algorithms designed to ensure the processing of judicial decisions and other
data.

The use of artificial intelligence tools in the judicial system has a purpose
to increase the efficiency and quality of justice. Therefore, such use should be
encouraged. However, fundamental human rights should be taken into account
when implementing artificial intelligence tools.

Processing of judicial decisions and data by artificial intelligence aims to
ensure the predictability of applying of the legal norms and the stability of judi-
cial practice.

Regardless of the circumstances of how artificial intelligence algorithms
will be used in legal proceedings, such use must be carried out transparently,
impartially, and fairly, subject to external and independent expert evaluation.

The Charter has established five principles, according to which the inter-
ested entities of the public and private spheres should implement the design and
operation of artificial intelligence algorithms, as well as the monitoring of this
process.

1. Principle of respect for fundamental rights: ensure that the design
and implementation of artificial intelligence tools and services are com-
patible with fundamental rights:

The first principle requires that the design and operation of artificial intel-
ligence algorithms should be carried out in accordance with fundamental rights
provided by the European Convention on Human Rights and the Convention on
the Protection of Personal Data.

Where artificial intelligence tools are used as a means of resolving legal
disputes or assisting of drafting judicial decisions, it is important that such tools
do not undermine the rights to access to court and fair trial. The use of such a
toolkit should also be carried out, taking into account the principles of the rule
of law and the independence of the judge.

2. Principle of non-discrimination: specifically prevent the develop-
ment or intensification of any discrimination between individuals or groups
of individuals:

Given the ability of these processing methods to reveal existing discrimi-
nation through grouping or classifying data relating to individuals or groups of
individuals, public and private stakeholders must ensure that the methods do not
reproduce or aggravate such discrimination and that they do not lead to deter-
ministic analyses or uses.

3. Principle of quality and security: with regard to the processing of
judicial decisions and data, use certified sources and intangible data with
models conceived in a multi-disciplinary manner in a secure technological
environment:

First of all, this principle implies that representatives of the judiciary, as

2 https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808£699¢
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well as scientists conducting research in the fields of law and other social sci-
ences, should be involved in the process of developing artificial intelligence
programs. It must be ensured that the database of court decisions to be entered
into the system will not be subject to any changes. Artificial intelligence algo-
rithms must be developed in such a way as to ensure their safe operation, which
implies ensuring the integrity of the system and excluding interference.

4. Principle of transparency, impartiality, and fairness: make data
processing methods accessible and understandable, authorize external au-
dits:

This principle is to ensure transparency, impartiality, and fairness. This
principle requires access to and expertise in the methods of designing and con-
ducting artificial intelligence algorithms. Although artificial intelligence is an
object of intellectual property, a reasonable balance must be ensured between
the intellectual property right to specific algorithms and the transparency of
their processing methods (access to their design), impartiality (absence of bias),
fairness (priority must be given to the interests of the judiciary), especially
when such algorithms have legal consequences or directly affect the rights of
individuals.

5. The principle "under user control": precludes a prescriptive ap-
proach and ensures that users are informed actors and in control of their
choices:

First of all, it requires the awareness of artificial intelligence users. Users
must be informed in a clear and accessible manner about the artificial intelli-
gence systems, their performance, the possibility of error, the nature of the pro-
posed decisions, their binding or non-binding consequences, other methods of
dispute resolution, or the right to access to the court.

The representatives of the judicial authority should have the opportunity at
any time to check the database as a result of the processing of which a certain
solution is proposed by the artificial intelligence, and also, depending on the
circumstances of the specific case, they should have the opportunity to ignore
the proposed solutions.

Discussing the possibility of applying artificial intelligence algorithms in
domestic civil proceedings, it should be noted that despite the large penetration
of digital technologies into the RA judicial system, artificial intelligence algo-
rithms are still not applicable in civil proceedings. Perhaps the only manifesta-
tion of their use can be considered the special computer program for the distri-
bution of cases among judges, which makes a specific conclusion about the
distribution of court cases based on the analysis of certain data patterns and
features.

Taking into account the advantages of using artificial intelligence algo-
rithms, it is necessary to discuss the issue of which civil procedure structures
are possible to launch and in what manner.

As already mentioned, the algorithm works in the way of carrying out cer-
tain comparisons. Therefore, it is possible to solve such civil procedure ques-
tions that require comparisons between the contents of the procedural docu-
ments and/or attached documents on the one hand and the conditions mentioned
in the disposition of the legal provision on the other hand. It is important to
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mention that such conditions should not give rise to different interpretations.

The above mentioned application of artificial intelligence algorithms is
possible when solving the issue of admissibility of electronically submitted
claims, applications, appeals, and cassation appeals.

In particular, according to Article 100 of the RA Civil Procedure Code:

1. The documents provided in the same code (claim, application, com-
plaint, response to the claim, petition, etc.) can be submitted according to the
law and in the order established by the Supreme Judicial Council.

2. The documents attached to the documents submitted electronically are
submitted electronically in a scanned version, and in case of the need to pay the
state duty, it is paid through the electronic system of state payments (www.e-
payments.am).

3. The simple power of attorney signed with an electronic signature is at-
tached to the documents submitted electronically, and the power of attorney
with notarization is attached in the form of a copy, with the reflection of the
password that enables the court to check its authenticity online or an electronic
original.

In case of the possibility of submission of claims, applications, and com-
plaints electronically, the program can be designed and operated in such a way
that in case of non-compliance with the content of the mentioned documents
and/or the attached documents, the requirements presented by law are not ob-
served, the program automatically returns it to the addressee. Objectively, a
question may arise as to whether the program can make such a conclusion re-
garding all content elements. Thus, for example, such content elements that
refer to the name of the court, the persons participating in the case, passport data
or state registration number, registration or notification address, and the list of
attached documents do not need any additional comments, these conditions are
either present in the mentioned procedural documents, or not, or they are pre-
sented incompletely. Therefore, taking into account the current capabilities of
artificial intelligence algorithms, it can be confidently asserted that the dis-
cussed content defects can not only be raised by the program, but also the appli-
cation of the corresponding procedural consequence is possible. Regarding the
documents attached to claims, applications, and complaints, without any excep-
tion, the algorithm must be able to check not only their existence but also, in
individual cases, compliance with the requirements presented to them.

Artificial intelligence algorithms are also capable of analyzing patterns and
characteristics of certain data to draw conclusions. Therefore, through artificial
intelligence, it is possible to provide a solution to civil procedural issues that
require comparisons between the facts of the case and the previous decisions of
the courts. The more data the algorithm contains, the more accurate its predic-
tions will be. According to that, the use of artificial intelligence algorithms can
possibly be considered when solving the issue of admissibility of appeals on a
point of law as well.

One of the requirements for the content of appeals on a point of law is the
existence of a ground for accepting the appeal and its justification. In all cases
when the appeal on the point of law is brought on the ground of the uniform
application of the law and other normative legal acts, the Court of Cassation

174



must find out the existence of a conflicting interpretation when deciding the
admissibility of such appeal. Meanwhile, with the availability of a suitable da-
tabase and the introduction of intelligent search systems, this contradiction can
be raised by artificial intelligence. Moreover, the algorithm can be designed in
such a way that, for example, in relation to the norm indicated in the appealed
judicial act, it not only brings up the judicial act indicated by the appealed per-
son and the possible conflict with it but also all the possible judicial practice in
connection with it, thus also providing the Court of Cassation to reveal the exis-
tence of contradictory judicial practice, why not also in the cassation proceed-
ings, and to fulfill its constitutional function.

The algorithm can also be designed to make predictive inferences about
the resolution of the dispute. Although such conclusions may have a purely
advisory nature, they can greatly contribute to reducing the workload of the
courts. Therefore, artificial intelligence algorithms can be used to determine the
possible outcome of a court case. Thus, for example, part 1 of Article 297 of the
Civil Procedure Code of the Republic of Armenia stipulates that claims for con-
fiscation of an amount not exceeding AMD 5,000,000 are examined by the
court of first instance in a simplified procedure. The study of judicial practice
shows that the above-mentioned claims arise from similar legal disputes, have
repeated facts, and do not contain any serious legal disputes. Moreover, as a
rule, the final judicial act held in the framework of the discussed proceedings
does not have a reasoning part by force of law, taking into account the excep-
tions provided by the RA Civil Procedure Code.

The above-mentioned proves that in the case of the examination of claims
provided for in Article 297, Part 1 of the RA Civil Procedure Code, artificial
intelligence algorithms can not only predict the possible outcome of the dispute,
which will be carried out based on the factual circumstances of the claim to be
examined, following the practice of courts in disputes with similar factual cir-
cumstances in the past but also in case of satisfying the claim (if no objection
was submitted and/or the claim is satisfied in full) they can develop the draft of
the final judicial act automatically. It should be kept in mind that the mentioned
prediction will have only an advisory nature, and the court should have full
discretion to disagree with the predicted solution.

UTIvEL NUNULSUV - Uphkunwlwi pubwwinippul jhpwodwd hiw-
punpmipinilp punupwghwlwh puinwywpmpinibnid — ZnnJwuénid hbnh-
twljit winpunupdl] B pgumnujupului ptpugujupgbipnid wphbutnwlub
pubtwljuinipjutt jhpundwt htwpwynpoipjuip: Upn byunwlng twp b
wnwy pugwinph] E wphbunwljuwb putwujutnipjut wignphpdutph tnipintiap,
npuig Jhpundwt wnwybnipmniuubpp b phpnipnibtbpp, wewbdtwugpty
wyt htwpwynp hpwduwlwb njnpnikpp, npnbg opowtwljubpnid Yupnn Gu Yh-
punyl] wyny wygnphpdubpp: Unwyl] dwbpudwut putwpduwt wnlw k gup-
k] wphbunuwljut putwljwinipjut wignphpdubph ntbwlnipmniut wppupu-
nuunipjubt juthuwntudwt hwupgnid: Uhudwdwbwl hnpduénud ukpljujwg-
k) Eu Uppuwpunuinmpjut wpynibwdbnnipjut bypnyuljut hwtdbwdnnn-
Jh Ynnuhg 2018 puljuhtt punnibtdws twnuju hwdwjupgbpnid b hwpw-
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Yhg dhowuwnnmd wphbunuljub putwjuinipjut oginugnpédwt Jhpupkp-
w] Bpnywlut Ephjujwt hupnhwny twpwnbudws wyh hhig uljqpniup-
ubipp, npnup muynnpnnn ywbwlnipmnit yhwnp E ntubtwt nunudupuljub pi-
puguupgbpnid wphbunwlwt putwjwinipjut wgnphpdubph twpow-
géuwt b gnpdwpldw hwpghpnud:

Pwiunh punbkp — wphbunwlwl pululwinipmndl, wignpppd, punujupalui
plhpugulupg, ulgrniip, fuupnpw, Jubpnunbkulh wppupununnyeintl

AIIXEH KAPCJISIH — Bo3moscHocmb npumeHeHus UCKyCcCmeeHHo20 unmei-
JIeKma 6 zpaxcoanckom npouyecce. — B cratbe aBTOp CCBIIACTCS Ha BO3MOXKHOCTB,
UCIIOJIb30BAaHUE HCKYCCTBEHHOTO HWHTEIUICKTa B CYAEOHBIX mporeccax. Jlns 3roro,
MpEeXIe BCEro, aBTOP PAaCKPbUI CYIIHOCTh QJITOPUTMOB MCKYCCTBEHHOI'O WHTEIICKTA,
MPEUMYIIECTBA U HEIOCTATKU UX MPUMEHCHHUS, a TAKKe 0003HAYMII BO3MOXKHBIE TPABO-
BBbIC C()ephl, B paMKaX KOTOPBIX 3TH aJTOPUTMBI MOT'YT MPUMEHATHCS. MICKYCCTBCHHBIM
MHTEJUICKT CTall MPEIMETOM O0Jiee JeTATLHOr0 0OCYKIECHHS B BOIIPOCE O CIIOCOOHOCTH
aJITOPUTMOB B JieJie IPOTHO3UPOBAHUS MTPABOCYAUS.

[MapannensHO B cTaThe MPEACTABIEHHI IITh NPUHIIAIIOB, IPEIYCMOTPEHHBIX EB-
pPONENCKONW 3TUYECKOW XapTHeil MO MCIOJIb30BAaHUI0 HMCKYCCTBEHHOI'O HHTEIUIEKTa B
CyleOHBIX CHCTEMax M CBSI3aHHBIX C HUMU CpefiaX, MPUHATHIX EBporneiickoil koMuccuei
mo 3¢dexruBHOCTH TpaBocymuss B 2018 r., KOTOpbIE NODKHBI MUMETh PYKOBOISIIECE
3Ha4YeHHE B pa3pabOTKax M BHEAPCHHWH alTOPUTMOB HMCKYCCTBCHHOTO WHTEIUICKTa B
CyZAEOHBIX IPOLIEeCcCax.

KnroueBble c10Ba: uckyccmgeHHulll uHmennekm, aneopumm, cyoebHblil npoyecc, npu-
yun, ycmas, npeockazyemoe npagocyoue
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THE INSTITUTIONAL FEATURES OF THE JUDICIAL OVER-
SIGHT ON THE LEGITIMACY OF THE "PRE-JUDICIAL" PHASE
OF THE PROCEEDINGS FOR CONFISCATION OF PROPERTY OF
ILLICIT ORIGIN

VAHE HOVHANNISYAN, TIGRAN MARKOSYAN

The legal proceedings for confiscating property of illicit origin represent a novelty
in Armenian legal system, and the study of both its comprehensive and individual issues
hold significant theoretical and practical importance.

Based on international documents, domestic legislation, and jurisprudence, the
authors present an analysis of the general characteristic of the confiscation of property
of illicit origin, as well as discuss several practical issues in the existing tools for
management of the legitimacy of its "pre-trial" stage. Namely, the necessity for
proper judicial oversight of acts, including actions and omissions that fall outside the
scope of current oversight mechanisms, its implementation peculiarities, including
consequences of recorded infringements are highlighted and as a result, the need for
legislative regulations of such issues is raised.

In the article, the authors present several scientific and practical conclusions, such
as the need to establish on a legislative level the scope and conditions for oversight of
the legitimacy of the decisions, actions, and omissions of the competent authority in the
"pre-judicial” stage of the confiscation of property of illicit origin. As a result, it can be
stated that the conclusions presented in the article can serve as an indication for the
further development of legal practice and existing regulations.

Keywords: civil confiscation, proceedings for confiscation of property of illicit origin, in rem,
right to property, "pre-trial” stage, legitimacy, judicial oversight, direct appeal, “deferred” appeal

The establishment of effective measures for the confiscation of property of
illicit origin is a necessity for every state. For this reason, states make signifi-
cant efforts to continuously develop such tools.

It is noteworthy that in addition to the institution of confiscation of property
of illicit origin in criminal proceedings, there is a growing trend of confiscating
property of illicit origin outside of criminal proceedings. In these cases, the con-
fiscation is initiated in the framework of a criminal proceeding but does not de-
pend on the outcome, or the confiscation is imposed on the property regardless of
any criminal proceedings.' Accordingly, this type of confiscation is commonly
known as "civil confiscation", "in rem confiscation", or by other similar names.’

While civil confiscation shares some similarities with the institution of
confiscation in criminal proceedings, it differs fundamentally in that it does not

' See Coser Espomsl, Mcrosnb3oBanue apecTa ¥ KOHQUCKALMH 0e3 BHIHECEHHs OOBMHH-
TeJNBHOTO MpHurosopa, 2021, page 10.
See Teogop I'punbepr, Junga Camio3iab, Bunreiit I'pant, Jlapucca I'peii, Bosspar
TIOXHIIEHHBIX aKTHBOB: PyKOBOICTBO IO KOH(HCKAIIMY aKTUBOB BHE YTOJIOBHOTO IIPOHM3BOJICTBA;
Ilep. ¢ anri. — M.: Anpniuna [Ta6mumeps, 2010, page 35.
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necessitate the existence of a guilty verdict.” On the other hand, it is directed
against a broader range of illicit property. The use of a civil confiscation
mechanism is an acceptable tool not only for criminal assets but also for assets
obtained through other illegal ways.*

Considering the aforementioned, it is evident that this institution is a direct
interference with an individual’s rights to property, which requires more care-
fully developed legislation. In this regard, Resolution 2218 of CoE Parliamen-
tary Assembly should be highlighted, according to which such measures have
successfully withstood scrutiny by the highest courts of the countries concerned
and also by the European Court of Human Rights and were found to be com-
patible with human rights if legislation establishes appropriate safeguards, such
as full judicial review by an independent and impartial tribunal, within a rea-
sonable time, granting compensation to persons whose assets have been frozen
or confiscated erroneously, providing for legal aid for judicial review, compen-
sation proceedings for persons who cannot afford a legal representative, etc.’

In contrast to many other countries, the civil confiscation procedure is a
recent addition to the legal system of Armenia. It was introduced by the law
"On confiscation of property of illicit origin®," according to which proceedings
for confiscation of property of illicit origin is a procedure initiated by a compe-
tent authority’ for the purpose of confiscation of property of illicit origin, which
shall start by rendering a decision on initiating an investigation of grounds for
initiating a claim for in rem proceedings and shall be completed by a final judi-
cial act, that has entered into legal force, on the claim submitted for confiscation
of property of illicit origin, or based on other grounds prescribed by this Law.
Meanwhile, the law introduced the notion of “investigation on the grounds for
initiating a claim (hereinafter referred to as investigation)” as a procedure aimed
at obtaining data on the existence of illicit property, the volume thereof, and the
scope of persons concerned.

Thus, it can be inferred that the study and the confiscation proceedings of
the property of illicit origin are related as a part and a whole. In other words, the
study is the independent stage of the mentioned proceedings, which precedes
the judicial proceedings and has a “pre-trial” nature. Moreover, it determines
the possibility of filing a lawsuit, identifies the subject of the lawsuit to be filed,
and determines the court examination procedure.

However, it is crucial to examine whether the Law provides sufficient sub-
stantive and procedural safeguards to achieve a fair balance between the public
interests involved and the legitimate interests of persons targeted by confisca-

3 See Kan-IIsep bpion, Jlapucca I'peii, KeBun Ctusencon, Knaiis Cxort, PykoBoacTtso
0 BO3BpAaTy aKTHBOB JUIsl CHELMATHCTOB-NIPAKTHKOB; Ilep. ¢ anri. — M.: Anbnuna ITaGnumrep,
2012, pages 28-29, 161-163.

* See Venice Commission, CDL-AD(2022)048, Amicus curiae Brief for the Constitutional
Court of Armenia on certain questions relating to the Law on the Forfeiture of Assets of Illicit
Origin, adopted by the Venice Commission at its 133rd Plenary Session (Venice, 16-17 December
2022), para. 25.

> See Parliamentary Assembly Resolution 2218, Fighting organised crime by facilitating the
confiscation of illegal assets, 26 April 2018 (17th Sitting), para. 5 and 9.

6 Adopted 16.04.2020. entered into force 23.05.2020: See HHPT 2020.05.13/50(1605)
Art.580: Hereinafter referred to as “the Law”.

7 According to the Law - the responsible subdivision of the Prosecutor General's Office.
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tion measures.®

In this context, first of all, the justification for the adoption of the Law is
noteworthy, according to which:

“73. Furthermore, to ensure procedural guarantees for an effective de-
fense, the draft law has provided a certain time limit on the confiscation of the
property. This allows the defendant to effectively participate in the proceed-
ings and submit materials related to the case.

106. In addition to the introduction of a mechanism for the confiscation
of property of convicted persons, several guarantees have been established to
protect fundamental rights, including:

e time limits for the implementation of a study,

o confidentiality about the study and collected materials therein,

e implementing mandatory public notices to provide an opportunity for
all interested parties to participate in the case regarding the property,

e providing the opportunity to review the materials, submit statements,
and present positions prior to the submission of the claim,

e granting the possibility to appeal judicial acts in accordance with the
general procedure outlined in the RA Civil Procedure Code,

o the defendant's opportunity to use free legal assistance,

o allowing for the possibility of releasing a part of the confiscated prop-
erty from seizure by court decision to cover legal fees, living expenses of the
involved party, or to avoid interference with business activities,

o the right to claim compensation for damage caused by the use of the se-
curity measure”.’

Correspondingly, the legislator devoted Chapter 2 of the Law titled "Inves-
tigation on the Grounds for Initiating a Claim" to the regulations related to the
"pre-trial" stage of the confiscation of property of illicit origin, in the frame-
work of which the following issues were regulated: grounds for initiating an
investigation, initiation of investigation and lawfulness of investigation, scope
of investigation and time limits for conducting investigation, powers of the
competent authority when conducting an investigation, preliminary and final
summary of investigation results and other relations. Moreover, for comparison,
it should be noted that the Law "On Prosecution"'’, which included the initia-
tion of a claim for confiscation of property of illicit origin in the functions of the
prosecutor's office for initiation of a claim for the protection of the state inter-
ests, did not provide such detailed regulations regarding the preparation of the
initiation of a claim for the protection of state interests on other issues.

Moreover, the Law allowed the implementation of specific actions during
the study only with the decision of the court. According to Articles 12,14 and
15, notarial, bank, insurance or trade secrecy, service information prescribed by

¥ See Venice Commission, CDL-AD(2022)048, Amicus curiae Brief for the Constitutional
Court of Armenia on certain questions relating to the Law on the Forfeiture of Assets of Illicit
Origin, adopted by the Venice Commission at its 133rd Plenary Session (Venice, 16-17 December
2022), para. 27.

7 See https://www.e-draft.am/projects/1931/about

19 Adopted 17.11.2017. Entered into force 09.04.2018. See HHPT 2017.12.13/74(1349)
Art.1213.

179



the Law on Securities Market, except for the information prescribed by Clause 6
of Part 2 of Article 98 of the Law on Securities Market, credit information or
credit history and evidence preliminary securing is possible only by the decision
of the court made on the basis of the application of the competent authority.

Meanwhile, the legislator stated in Part 4 of Article 6 that violations of the
procedural requirements regulating the initiation of investigation and implemen-
tation thereof, as prescribed by this Law, shall only entail consequences that are
directly prescribed by this Law, the Civil Procedure Code of the Republic of
Armenia, or other laws. The Law, as a matter of fact, provided only one such
consequence, namely, according to Part 1 of Article 8, an investigation may last
three-year maximum, and according to Part 2 of Article 8, a claim submitted in
violation of the time periods prescribed by this Article shall be deemed to be
submitted in violation of the statute of limitation.

In light of the above, the question is whether the legitimacy of decisions,
actions, and omissions by the competent authority, which are not related to the
infringement of the pre-trial investigation period, is susceptible to judicial re-
view. If so, how is such oversight executed. As an example, if the competent
authority conducted the study without sufficient legal grounds or in violation of
the procedural rules governing relevant decisions, exercised illegal discretion
regarding the duration of the study or the amount of property to be transferred
pursuant to a settlement agreement, or failed to notify interested parties.

Although the European Court of Human Rights has considered property
confiscation proceedings without a conviction to be civil in nature, some legal
scholars argue that defendants in these proceedings should be given more rigor-
ous protection measures typically afforded to a criminal litigant since measures
of civil proceeding are assumed to be "unfair" when there is a risk of confisca-
tion of the defendant's property. "' Yet, the Venice Commission stresses that the
procedural safeguards in civil confiscation procedures are as essential as those
in a criminal procedure, depending on the specific features of the confiscation
regime and private circumstances.'”

In this context, it is noteworthy to mention some of the positions expressed
by the Constitutional Court regarding the rights to property and judicial protec-
tion, such as the following:

- The right to property not only plays a crucial role in safeguarding the
rights and freedoms of individuals in a democratic, social, and legal state but
also holds significant constitutional and legal importance in serving as a frame-
work for regulating private and public legal relationships."

- Any legislative regulation related to the right to property, its interpreta-
tion and application must comply with the regulations established by the Consti-
tution and the legal positions presented by the Constitutional Court in relation to
the fundamental right, in particular, by establishing preconditions for the owner
to freely dispose, use and possess the property legally owned by him, as well as

' See Coser Espomsi, Hcrons30BaHie apecta ¥ KOHQUCKALMK 6€3 BHIHECEHMS OOBMHH-
TeJbHOro npurosopa, 2021, page 25.

2 See Venice Commission, CDL-AD(2022)014, Kosovo - Opinion on the Draft Law
N°08/L-121 on The State Bureau for verification and confiscation of unjustified assets, adopted
by the Venice Commission at its 131st Plenary Session (Venice, 17-18 June 2022), para. 19.

" See Constitutional Court Decision DCC-1432 of 30.10.2018.
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for the free development and equal legal protection of all forms of property,
must ensure compliance with constitutional requirements regarding deprivation
of property by judicial order in the cases defined by law, as well as guarantee
the protection of property rights based on legitimate expectations of acquiring
property.14

- The rights to judicial protection and fair trial are among the fundamental
constitutional rights, and their realization guarantees the respect and protection
of several other constitutional rights, therefore; “... the constitutional right to
judicial protection gives rise to the positive duty of the state to ensure it in both
law-making and law-enforcement activities. This duty entails, on the one hand,
the obligation of the legislator to establish the possibility and mechanisms of
full judicial protection in the laws and, on the other hand, the duty of law en-
forcers to accept, without exception, applications made to them in a legal man-
ner, through which individuals seek legal protection against alleged violations
of their rights”.15

- the institution of judicial appeal of decisions and actions of bodies and
officials, carrying out investigation and pre-trial investigation and of prosecu-
tors in pre-trial proceedings (as outlined in Part 2 of Article 278 and Article 290
of the Criminal Code of the Republic of Armenia) serves as a crucial means of
protecting the rights and freedoms of individuals involved in criminal proceed-
ings. Its purpose is to ensure the implementation of constitutional norms, such
as those laid down in Articles 18 and 19, as well as Articles 3, 14, 14.1, 16
and17 of the RA Constitution, as well as other key articles that reflect the prin-
ciple of protecting human rights and freedoms. It is designed to safeguard the
constitutional and other rights and freedoms of individuals, protecting them
from illegal or unlawful decisions and actions by state bodies and officials
through judicial oversight of pre-trial proceedings. As such, this is also high-
lighted in the review of motions from investigative bodies, investigators, or
prosecutors regarding the execution of investigative or operational-detective
activities and the application of judicial coercive measures that may limit a per-
son's constitutional rights and freedoms (as outlined in Part 1 of Article 278 and
Article 282 of the Criminal Code of the Republic of Armenia).'®

Hence, it can be inferred that the legitimacy of the decisions, actions, and
omissions of the competent authority during the "pre-trial" stage of the proceed-
ings in question should also be subject to judicial oversight based on reasons not
related to the violation of the study period. This conclusion also follows from
the concept of the rule of law, according to which no legal act, including norma-
tive (except for the Constitution), can be excluded from judicial review, the
purpose of which is the protection of the violated rights of a person, including
effective judicial protection, which is provided by an independent and impartial
court within a reasonable time, a fair and public hearing. '’

As for the regime of implementation of the aforementioned oversight, the
logic behind the appeal of interim judicial acts can serve as a helpful guideline.

4 See Constitutional Court Decision DCC—1611 of 28.09.2021.
15 See Constitutional Court Decision DCC—1249 of 22.12.2015.
16 See Constitutional Court Decision DCC-844 of 07.12.2009.

17 See Constitutional Court Decision DCC-1584 of 09.03.2021.
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Thus, the legislator differentiates between two fundamental types of appeals for
interim judicial acts, that is, an appeal within the framework of the appeal of a
judicial act resolving the case on its merits - "deferred appeal" and a direct ap-
peal of an interim judicial act. If the only possible means of legal protection
against an interim judicial act suspending the further course of the proceedings
is its direct appeal, and accordingly, the law is required to provide a procedure
for direct appeal of the given act, then the choice between the two mentioned
procedures for appealing an interim judicial act adopted during the pending and
ongoing proceedings is left to the discretion of the law. '® At the same time,
according to international jurisprudential practice, there is a general tendency to
minimize the possibility of direct appeal of interim judicial acts and to give
preference to their "deferred appeal" procedure. "

Considering the aforementioned positions and referring to the issue of
oversight of the decisions’ legitimacy, actions and omissions of the competent
authority on grounds not related to the violation of the investigation period in
the "pre-judicial" stage of the confiscation of property of illicit origin, it should
be noted that, apart from cases of direct oversight explicitly stated in the Law,
the remaining issues fall under the purview of the court review. In other words,
the "deferred" regime is the most acceptable option for judicial oversight on
legitimacy, as there is no need for an urgent appeal. The opposite approach
would create opportunities for artificial obstructions in the normal course of
investigation, which would significantly reduce the effectiveness of the institu-
tion of illicit property confiscation.

Moreover, this position, even in connection with a narrower range of is-
sues, was also stated in the Constitutional Court Decision DPJCC - 64 of No-
vember 21, 2022, according to which: "The legitimacy of the facts underlying
both the decision to start the study and the conclusion regarding the results of
the study can be referred to during the judicial examination of the relevant case.
Moreover, the mentioned facts can become the subject of judicial review and
assessment also within the framework of the appeal of the judicial act that re-
solves the case on its merits.”.

Nevertheless, it is important to emphasize that the limits and conditions of
such oversight require legislative regulation because, as mentioned, the Law
lacks certain legal regulations in this regard, and perhaps the only relevant rule
of the Civil Procedure Code of the Republic of Armenia® pertains to the admis-
sibility of evidence, which prohibits the use of evidence obtained by violation of
rights or violating the right to a fair trial. Therefore, it is evident that it sets an
extremely high threshold for effectively countering potential violations of legal-
ity.

Thus, based on this study, we can draw the following conclusions:

1. The proceedings for the confiscation of property of illicit origin is an
effective mechanism for confiscating property obtained through criminal or
other illicit means and comprise two stages: the pre-trial and judicial stages.

18 See Constitutional Court Decision DCC—922 of 02.11.2010.

19 See Constitutional Court Decision DCC—1191 of 24.02.2015.

2 Adopted 09.02.2018. Entered into force 09.04.2018. See HHPT 2018.03.05/16(1374)
Art.208.
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2. The "pre-trial” stage of the proceedings for confiscation of property
of illicit origin holds significant importance for the entire proceedings be-
cause it firstly determines the possibility of filing a lawsuit and, subsequently,
establishes the subject of the lawsuit and the scope of the judicial examina-
tion.

3. In the "pre-judicial” stage of the confiscation of property of illicit ori-
gin, the legitimacy of individual actions of the competent body (request of
confidential information provided by law, application of measures for pre-
liminary securing of the claim, and preliminary securing of evidence) is sub-
ject to direct judicial review and is carried out by examining the relevant ap-
plications submitted by the competent authority.

4. During the "pre-trial” stage of the proceedings for confiscation of
property of illicit origin, the legitimacy of the decisions, actions, and omission
of the competent authority, apart from the ones subject to the immediate judi-
cial control, are subject to a “deferred” judicial review within the framework
of the court proceedings.

5. It is necessary to establish on a legislative level the scope and condi-
tions for oversight of the legitimacy of the decisions, actions, and omissions of
the competent authority in the "pre-judicial” stage of the confiscation of
property of illicit origin.

JUZE 2N92ZULLRUSUL, SPAMUL UUNUNUBUL — Uuyophlih swgnid ni-
bkgny gqnuyph ppinuquiaddwl Jupniph «dhispunnulpumis thoyp opplnulwinp-
Juwl djunmfundp punnwlwl JEpuwhulngnipiuwd phunpunnighniuwy wnwbdinu-
hunnlnipin dhkpp — Uuyjophth dwgnid niukgnn gniph ppiwqubiddwt Juipny-
PR tnpnyp £ hupktuljut hpuguljut hwdwlupgnid, b npu hisybu hwdw-
wupthwly, wjtybu £ wpwudht hwpgbiph ntumdbwuhpnipniut nitth mbuw-
gnpstwljut Uks Juplnpnipmib:

Uhowqquyhtt thwunwpnpetph, huptuwlut optuunpnipjut b punudw-
pughnmpjub dke dhwuynpjus dninkgnmdubph hhdwt Ypu hinhtwlubpp tkp-
Juyugunid bt wwophth Swgnmid niikgnn qniyph pruwquuddwt Jupnyph puy-
hwnip punipughpp, hyybu bwb putiwpynud npw «dhisnuunuljut» thnyh oph-
twjuinipjut tjundwdp Jipuhuljnnnipiut weju gnpshpuljuquht wntsynn
uUh pwipp gnpstwljutt jpunhputp: Uwutwynpuybu hwunynid B wyophth dw-
gnud ntilignn qnuyyph ppiwquiiddwi Jupnyph qgnpshpuljuquh swsynyphg nnipu
quijnn Uh pupp wljnbph, wyy pynid wpwtdht gnpénmpinibikph b whgnp-
Snipjul Wunpwd nunuljut Jepuwhuljnnnipjut wthpudbynmpiniup, npu h-
pujuiwgdwt nkdhuh wnwbdbwhwnlnipmittikpp, thpunju wpdwtwgpyws
howjuinnidutph htnbwbpubpp, b hhpdtwdnpynid £ wyu hwpgbph (nisdwi nin-
nnipjudp opkiunpuju jupquynpmidubp twppunbubint hpunwwnipniip:

Znnudnid hinhtujubpp tkpfuwyugunid i ghinnwugnpsuwlut dh owpp
Eqpuhwhgnidukp, npnughg b opktunpuljuwt dujupyuynyg wyophh swgnid
niukgnn qniyph pruiwquuddwt Jupnyph pipugpnid hpujuwunt dwupduh npn-
onwlukph, gnpénynipniubph b wugnpénipjut hpwduwswthnipjub Yipuhu-
Ynnnipjut vwhdwbibpp b wuydwtubph hunwljkgdwt withpudbynmpmiup:
znyJudnid ukpuyugdus Eqpuhwignidubpp jupnn Gu ninkuhowyht (hul) p-
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pwjuwlhpwe ywpuunhluwgh, htyybu twb wnw jupquynpnidubph hblnwqu
qupqugdui hudwnp:

Pwunh punbp - pumupuwghwlwi ppiuqubdnid, wwyophlih Swgnid nibkgng
gniyph pphwquiddwl Jupnipe, in rem, ubihwiwinipyui ppunilp, «pisgunului»
thnyy, nuinuwwl YEpwhulnnniyeinil, whdhowlwh pnypnpuplnid, «hknwdqijué» pnnn-
puplnud

BATE OT'AHUCSH, TUTPAH MAPKOCSAH - Hucmumyuyuounanvhuie
ocobennocmu cyoe6Ho20 HAO30pa 6 OMHOWIEHUU 3AKOHHOCHU «(O0CYOeOHOI»
cmaouu KOHuckauyuu umyuiecmed He3aKoOHHO020 NPoucxoxcoenus — [Tpon3BoICTBO
(6] KOHq)I/ICKaL[I/H/I UMYyHICCTBa HEC3AKOHHOTO MPOHCXOXKACHUA ABJISICTCA HOBIICCTBOM B
OTCUYCCTBCHHON MPaBOBOW CUCTEME, U €€ KaK KOMIUICKCHOC M3YYCHUE, TAK U U3yUCHHE
OTJICIIBHBIX BOIIPOCOB MMEIOT OOJIBIIIOE TEOPETHKO-TIPAKTUUECKOC 3HAUCHUE.

Ha ocHoBe moJaX0[0B, BBIPAOOTAHHBIX B MEXKJIYHApOJIHBIX JOKyMEHTax,
OTCYCCTBCHHOM 3aKOHOJIATCIIbCTBE H MPOIECCYyabHOM IPABOBEICHHUH, B pabOTE aBTO-
PBI IIPEACTABISIIOT O0LIME XapaKTEPUCTHKU MTPOM3BOACTBA O KOH(PHUCKAMN MUMYIIECTBA
HE3aKOHHOT'O MPOHMCXOXKIICHUS, a TAKXKE OOCYKIAIOT PsINl MPAKTHYSCKUX MPOOIIEM Cy-
MIECTBYIOUINI HHCTPYMEHTApUH KOHTPOJIS 32 3aKOHHOCTBIO €T0 «IOCYNeOHOW» CTaIHH.
A UMEHHO apryMeHTHpYeTCs (paKT HeOOXOIUMOCTH HAJISKAIIETO CyAeOHOT0 KOHTPOIS
HaJ PSIIOM aKTOB, KOTOpPBIE HAXOIATCS 3a paMKaMH JaHHOTO MHCTPYMEHTAapHs, BKIIO-
yasi OT/AENbHBIC NeicTBUSA U Oe3aeiicTBre, 0COOCHHOCTH MX pean3aliy, BKIIOYas 10-
CIIEZICTBHSI OOHAPYKCHHBIX HapyIICHUH W, KaK CIEICTBHE, OTMEYCHa HEOOXOIMMOCTD
3aKOHOJATEIHFHOTO PETYIMPOBAHHS TOJOOHBIX BOIIPOCOB..

B cTathe aBTOPBI MPEACTABISAIOT Psifl HAYYHO-NPAKTHYCCKIX BBIBOJIOB, TAKUX KaK
HEOOXOTUMOCTh YCTAHOBJICHUS Ha 3aKOHOJATECILHOM ypOBHE 00BbEMa M YCIOBHU KOH-
TPOJIS 32 3aKOHHOCTBIO PEIICHU, NCHCTBUN U Oe3/IeHCTBUS KOMIIETCHTHOTO OpraHa Ha
«I0CyIcOHOM» CTamuu KOH(MUCKAIMH HMMYIIECTBA HE3aKOHHOTO IMPOUCXOXKICHHSA. B
pe3yibTaTe MOKHO KOHCTATHPOBATh, YTO BBIBOJIBI, U3JI0KECHHBIC B CTAThE, MOT'YT CTATh
OPHEHTHUPOM ISl JAbHEHIIETO Pa3BUTHS MMPABONPUMEHHUTEIBHON MPAKTHKH, a TakkKe
JIEUCTBYIOIIMX PETYIUPOBAHUM.

KnroueBble cioBa: cpasicoanckas Konguckayus, npou3zeo0cmeo o0 KOHpuckayuu

UMyujecmed He3aKOHHO20 NPOUCXOHCOEHUS, NPA6o COOCMBEHHOCTU, «00CYOeOHaAsy Ccmaous,
CYOeOHblIl KOHMPOTb, HENOCPEOCHBEHHAA 00HCATI0BAHUE, K OTIONCEHHASLY 00HCAN08AHUE
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