GLBELULP MESULUUTL <UUTLUUrTY
EPEBAHCKHU I'OCYJAPCTBEHHBIM YHUBEPCUTET
YEREVAN STATE UNIVERSITY

PULALE ELEIUELPLRUTULUR T U
PrUJUQPSNRP3NRL

BECTHUK EPEBAHCKOI'O YHUBEPCUTETA
IIPABOBE/IEHHE

JOURNAL OF YEREVAN UNIVERSITY
JURISPRUDENCE

Ne 2(41)
2024



«Putiplip Gplwth hwdwjuwpuith. Ppujughinmipiniiy hwtinbup jnyu b nbkubnud mwupkljub bplnu
wbqud: Zpunnupuljynid £ 2010 pywljuithg: Ppunjuthwgnpnis £ 1967-2009 pe. hpunnwpuljpyws

«Putiplp Gplwth hwdwjuwpuih» hwinkuh

Kypnan «Becrruk Epeanckoro yrusepcurera. IIpaBoBejeHre» BRIXoauT /ia pasa B rog, Magaerca ¢ 2010 roga.
ITpaBompeemuuk usgasasuerocs B 1967-2009 rr. xxypuana "Bectauk EpeBanckoro ynusepcurera”

Two issues of “Journal of Yerevan University. Jurisprudence” are published annually. The journal has
been published since 2010. It is the successor of “Journal of Yerevan University” published in 1967-2009

vlpuignuiljuts junphm pr.
PegakimuonHsas KoJIerus:
Editorial Board:
QqJuunnp fudpuighp
I'maBHsIi pemakTOp:
Editor-in-chief:
TYwpbjjub Funpg (h.q.n., ypnd.,
gdanielyan@ysu.am)
Jauuenan I'esopr (z.10p.H., mpod.)
Danielyan Gevorg (Sc. D. in Legal Sciences,
Professor)
Uuniywb 8mph (Unuljdu, h.q.n.,
wpnd., antonyaa@yandex.ru)
Awnronan I0pwuit (Mocksa, a.10p.H., mpod.)
Antonyan Yuri (Moscow, Sc. D. in Legal

Sciences, Professor)

Uduqui Umpki (Unulqu, h.q.n.,
wpnd., avakian@law.msu.ru)

Asaxan Cypen (Mockza, A.10p.H., Ipod.)
Avagyan Suren (Moscow, Sc. D. in Legal
Sciences, Professor)

Qunpqyuis Ywpkt (h.q.p.,
k.gevorgyan@ysu.am)

T'eBopxan Kapen (k.1op.H.)

Gevorgyan Karen (PhD in Legal Sciences)
Hnipub Aiptwpn (Untwbyk, h.q.n.,
wpnd., pas2k@orange.fr)

[Jopan Beprapn (Moumnesnse, A.10p.H.,
npod.)

Duran Bernard (Montpellier, Sc. D. in Legal

Sciences, Professor)

Tvwpphbiw Swhw (Unuljdw, h.q.n.,
wpnd., Y U wljuntdhlnu,
office@izak.ru)

Xa6puesa Tamua (Mocksa, f.10p.H., mpod.,
akagemuk PAH)

Khabrieva Talia (Moscow, Sc. D. in Legal
Sciences, Professor, Academician of RAS)
Yniph ZEpdnun (Spwypnipg, h.q.n., ypnd.,
helmut.kury@web.de )

Kypu XemsmyT (QpaitGypr, x.10p.H., mpod.)
Kury Helmut (Freiburg, Sc. D. in Legal
Sciences, Professor)

Zupmpiniyub Fwughy (h.q.n., ypnd.,
ggharut@yahoo.com)

Apymionsu l'arux (z.10p.H., pod.)
Harutyunyan Gagik (Sc. D. in Legal
Sciences, Professor)

Znyhwbhuywl dwhk (h.q.n., ypnd.,
vahehovhannisyan@ysu.am)

Oranmnucan Bare (1.10p.H., mpod.)
Hovhannisyan Vahe (Sc. D. in Legal
Sciences, Professor)

Nwqhtyuh Sughy (h.q.1., ypn., 22
QU U whwnbuhlnu, gghazinyan@ysu.am)
Kazunman 'aruk (7.10p.H., npod., akageMux
HAH PA)

Ghazinyan Gagik (Sc. D. in Legal Sciences,
Professor, Academician of NAS RA)
Uwpqupub Bt (h.q.n., wpnd.,
annamargaryan@ysu.am)

Maprapau Anna (z.10p.H., 1pod.)
Margaryan Anna (Sc. D. in Legal Sciences,
Associate Professor)

2nisw Ukpgly (Unulqw, h.q.n., ypnd.,,
chuchaigpan@gmail.com)

Yyuga Cepreit (Mocksa, 1.10p.H., mpod.)
Chucha Sergey (Moscow, Sc. D. in Legal
Sciences, Professor)

© Pwlphkp Gpluiwih huiwuwpuith % Becrunk EpeBanckoro ynusepcutera ¥ Journal of Yerevan University



LNYULVTIUUNPESNRU % COOEP)KAHUE % CONTENTS

£/ BUUUL PLUYNRLE
YI'OJIOBHOE ITPABO
CRIMINAL LAW

Quughl] Nwughlyub, Fhanpg Fupubnpul - bpujuswth owkpuwnhy-htnwjuni-
quljutt Uhgngunmidubph nmwpwipwnnudp hwtigugnpénipjut ypn-
Ynjughwjhg. Uwpngnt ppunitipttph Ejpnyuwljub puwnwpwih
SWHWURIUBN vttt sssssesesssssesesns

Taruk Kasumas, Tepopr bapceras — OTeeHre 3aKOHHBIX OIEPaTHBHO-PO3BICK-
HBIX MEPOIIPUATHI OT IPOBOKAIMY IIPECTYIIEHUA: CTAHLAPTHI, YCTAHOB-
neHHbIe EBpomeiickuM Cy0M IO IIpaBaM deloBeKa

Gagik Ghazinian, Gevorg Barseghian — Separation of Lawful Operational-Search
Measures From Provocation of a Crime: Standards Established by the
European Court of Human Rights

Ubpgly Unwplyul, Lwpkl Zwpnipinibpui — Ubophtwljwt dhgpughuygh
juquuljtpyudwt hwdwp wunwupwbwnynipmniit pun wpw-
uwhdwiywb kppubph pphwlwb opbunpnipiuit.... .,

Cepreii Aparerar, Hapex Apyrroran — OTBeTCTBEHHOCTD 33 OpPraHM3AI[UIO0 He3a-
KOHHOM MUTPAI[UH II0 YTOJIOBHOMY 3aKOHO/IATE IbCTBY 3apyOeXHBIX CTPaH

Sergey Arakelyan, Narek Harutyunyan — Responsibility for the Organization of
Illegal Migration under the Criminal Legislation of Foreign Countries

Shgpwlr Upunlyuh — Zuhownwulnipjut hwujwugnipjuup b bnuwbwlutpht
wnbsynn npny hhdtwhwpgbin. .,

Turpar Cuprorsgsa — HekoTopsie BOIIPOCH!, CBSI3aHHbIE C MOHATHEM H CIIOCO0aMHU
XULIEHUL

Tigran Simonyan — Some Issues Related to the Concept and Methods of Theft

NGSNhE3UL 69 U NRLRP SGUNRE3NRL N MUSUNRG3NRL
TEOPHA 1 UCTOPUA TOCYJAPCTBA U ITPABA
THEORY AND HISTORY OF STATE AND LAW

Upkpumimp Uwhwupwl — busn’t Uqgbph (hqubt 1920 p. sh yh&wplly
Uplbjwhuwjwunwinid Zujuunwith Zuipuy bnnipjut whwnnnup b
ophtwljut sh fwhwsk] Unpphowmjut Heunjpunuljut Zubpw-
whnnipjub mwpwdpwyhtt hwjuwlunipntuubpp.. e,

Anexcargzp Maracas— Ilodemy Jlura Haumii 8 1920 r. He ocriapusaia Tuty1 Peciry6-
yku Apmenus B Bocrounoit ApMeHNN ¥ He HPU3HAIA 3aKOHHBIMU TEPPH-
TOpHAIbHbIE IpHUTI3aHKA Asepbaiimkanckoii JleMokpaTtudeckoit Pecrry6imuku

23

39

53



Alexander Manasyan — Why the League of Nations in 1920 did not Challenge the Title
of the Republic of Armenia in Eastern Armenia and did not Recognize the
Territorial Claims of the Azerbaijan Democratic Republic as Legitimate

Uppnip Nunfpupyui — Contra legem hpuyniuph qupqugdmt (kghnhdw-
gnulp b quunidbph Junniguupgbpe.. e,

Apryp Tambapaw — JlerutuMariyis pasBUTHA IIpaBa Contra legem M CTPYKTYpBI
yIpaBrIeHusI

Artur Ghambaryan — Legitimization of the Development of Contra Legem Law
and Mechanisms for its Containment

Alvard Aleksanyan — Fricks Legal and Political VIEWS ............cccooov.omervvvrerrvvesnnnnnns
Upjwpy Upkpumiyul - Sppyih ppujufut b punupuljwl hwjwgptbpp
(wqy.)

Axnsapr Arexcarar— IlpaBoBsie u monuTudeckue B3raansl Ppuka (aHri.)

UuzUULUUUUL PrUdNRLL
KOHCTUTYIMOHHOE ITPABO
CONSTITUTIONAL LAW

Thupply vubpubpul - Uppupununnipjut b pgunwlub Jekpwhulnnni-
pjut Jupsunuunujupulut hojphwpwpbpnipmoiabbpp ...,
Pagnx Xamzgamgs — AJZMUHNCTPaTHBHO-TIPOIECCYaJbHbIE B3aWMOOTHONIEHUSA

MEXIY IIPaBOCyAHEeM U CyZeOHBIM HaJ30pOM
Rafik Khandanyan — Administrative Procedural Relations between Justice and Judicial
Oversight

Lilit Gevorgyan — Migration as a Consequence of Globalization: Migrants’ Rights
in Globalized World ........c.cocoovoiviiiiiii

Lpipp Finpgyul — Uhgpughwt npytu ginpuhquighwih wpmynip. Uhg-
puuwnbbkph hppwyniupubpp qnpuhqugdus woptwphnud (wtgy.)

Jmnar 'epopram—Murpaiiys Kak II0OC/Ie,CTBHE I100aIM3a i IIpaBa MUTPAHTOB
B 171062/ IM3UPOBAHHOM MUpe (QHTII.)

LreuulL HUSUYUNRESNRL B9 UChURLULPUSHYU
YT'OJIOBHOE CY ZIOITPOM3BOICTBO 1 KPUMUHAJIMCTUKA
CRIMINAL PROCEEDINGS AND CRIMINOLOGY

Uppnip Zwhmpul — ®npdwgknh jupquyhdwlh wqundwljubt qupqu-
gnLUD ZUuunWHNLU (.o

Apryp Yaxosr — VicTopudeckoe pasBUTHE CTAaTyca 9KCIIepTa B ADMEHUU

Artur Chakhoyan — Historical Development of the Expert Status in Armenia

70

94

105

126



LUNULUSPUYUL hrUMNRLL
TPAXKZIAHCKOE ITPABO
CIVIL LAW

Tatevik Davtyan— An Overview of Global Efforts Towards Al Regulation..........

Swplpl Punjpjui - Uphbunwlwb pwbwluinipjut jupgquynpdwi
hwdwppimphwyhtt gwiptph punhwinip pinipwghpp (whgg.)

Tarepux /Japran —OG630p MUPOBBIX YCHIIHH ITO PETYINPOBAHUIO NCKYCCTBEHHOTO
WHTe/IeKTa (aHII.)

LUNULUSPUYUL MSULULORBSNRL
TPAXKJIAHCKOE CYIOITPOM3BOZICTBO
CIVIL PROCEDURE

Shgpul Uwplnupwé — Qnuyph’ wyophth swgnid nibkwnt juitiuw-
Juplush» ppujulut punypp b pnuwinulnipnip ..o

Turparn Mapxocaazr — IIpaBoBoil xapakTep M COZEp)KaHUE «IIPE3yMIIIIHUI»
He3aKOHHOTO IIPOMCXOXKeHNI UMYIeCTBa

Tigran Markosyan— The Legal Nature and Content of the “Presumption” of Illicit
Origin of Property

173



Pulipip Gplhwth hwdwjuwpwh. Ppujughwnnipmniu
2024, Vol. 15, No. 2(41), nkljinkupkp, 6-22
https://doi.org/10.46991/BYSU.C/2024.15.2.006

PrUqU2UQ ONGLUShY-ZGSUNNRRUUUL UPRNSUNNRULEP
SUrULRUSNRULC 2ULSUANIONRE3UL NNYNYUShUSHS.
UULHP PPUYNOPULRLECD BYNMUY UL YUSUNULE
2uoUvLPTLE D

QUabY NUQPL3UL ', @tdNrae FULUBI8UL -+ *
Eplwiah whnwlhwi huduyuwpub

Znpjudh twwuwli £ Uwpgnt hpwdnibpubph BYpnyuljut qunwupwih Ynnuhg
Uwljud swhwihpubiph dwipuwdwul ntuntdowuppdut b hwdwupgus tkphu-
juguwt wpnniupnmd hwbgugnpdnipjut ypnynjughwh ppujubugdwt hhdtw-
Unp wnwgwply ikpluyughtip hwoyh wnlking hubgugnpsni pjui hpwywswith ypn-
Jujughugh qunuthwpn b ppu wpwtdtwhwwnlnipnibbtpn:

Ipdws tyuwnwlhtt hwutbnt hwdwp hngduénid tpnisyt) B oykpunhy-htnw-
uniqujwi gnpéniubtinipjudp unugyws nyjuukph hpuuwswihnipjui b ophtimlju-
unipjut Jhdwpuut hwupgipny Uwpgnt hpuniupubph Ypnyujut gunwput
ubpjuyugqus phunidubph puunipjut wpynibputpng Ywnwpwih dbwlbpyws
swthwithobipp, npnup httwpwynpnipinit ki wwwjhu hpuquswh owybkpwwnhy-hknw-
Juniqujuts Uhgngupnmidubpp mwpwbgwntint hwigugnpénipjut ypnynjughuyhg:
Uy swthwithptikiph pnywbnulnipjui hwpgwodwdp gpubp wuypdubwluinpbb qu-
uwfunpgy k) kb npngwlh padpbph:

znpjudmid wnwewnlyly k wy whnnipmittiknh b dhpwqquyhtt hwonnws thnpdh
huwpJundudp hwdwwwpthul ppiujutugdwt tipwplt] hwigugnpdnipjub ypn-

*Qughy Twqhiywi - Ppujwpwbwwh ghunipinibutph gniunp, 5N2 ypndtunp-tdhphwunnty,

22 @UU wjuntdhlnu

l'aruk Kasuran — JJokTop 1opuAudecKux HayK, mouérHsii mpodeccop EI'Y, Axagemux Hannronansaoit

axajeMuu HayK PecryGauku Apmenus,

Gagik Ghazinian — Doctor of Legal Sciences, Professor Emeritus of YSU, Academician of the National

Academy of Sciences of the Republic of Armenia

El. thnun gghazinyan@ysu.am, ORCID: https://orcid.org/0000-0001-8541-4672.

Qlnpq Pupubngub — BN2 pphwjwub hpwyniuph wdphnth wuyhpwinn, puuwjunu

T'eBopr Bapceran — AcnupanT Kadeznps! yronosroro npasa EI'Y, npenogasarens

Gevorg Barseghian — PhD Student at YSU Chair of Criminal law, Lecturer

INE L}lnum‘ gevorg.barseghyan@ysu.am, ORCID: https://orcid.org/0000-0002-5642-7658.

Unugly £ 11.08.2024

Thi E:Y ilicensed under a Creative Commons Attribution-NonCom- Spupunui & ‘12.09.2024

melrsc:;;)fl.o International License e Zutuwnunnby £ 15.12.2024
: © The Author(s) 2024



Lplwlul ppun/nilp 7

Unjughwl: Uhliinyt dudwbwl, wpdinpliny hpuduswth ypnynjughwi wow-

owplyty £ wdpwqnt) ppwhpuduliut tnpd, npny wytt jhwudwpdh pptuljui yw-
nwujuwtwwnynipniip pugunnn hwbqudwp:

Puiwh punkp - owkpwwnpy-hknwpmiqului dpongunnid, owybkpunnpy-hknupin: -
qulwli Upongunlul ppwjuiswhnipini i, hulbgugnpdnipul ypnynljughw, numnplu-
il Snigul, ppwjuswh wpmnlughw, Uwppnt ppainipakph Eypnwwlui nu-
nwpul, Uwpnnt ppunniphbph Eypnwwlmb §nbykighw, pplkwlwb opkiughpp

L. Vwhwpwb

bpuniupubiph wuwonmwwunipju vhongutnh swppnid nunulju yuwn-
wuimpmbp bpuoudnpjus wppup punwpbinipul hpuniipm], w-
nwiiigpwjhtt ipwbwlnipinit niith, puqh wyt ppuuugynid £ hofjuwbnipjut
nwpwiowndwt hudwlupgnid wifjwh b whwswne jupgquyhdwl niukgnn
dwunpduh Ynnuhg: Twnwljut wuwonywiunipjui hpuyniupt wudh hhdbwlw
wbownwphbih hpwyntuputphg kb, Uhttinyb dwdwiwy, wy) hpugniupubkph nt w-
quuinipjniuutiph wywhnddw dhong b tpwppuphp: Upynitwdbn gunuljut
yuonyuwinipjul b wppup nunuptinipjut hpuyniupubpp b whnnipjub
Ynnuhg wyu hpuynirupubph yuwnpwd tpupuwynpnidp puquhgu juplhnpyt) b
Yuplnpynid ki Uwpnm hpudnibipibph bpnyuljut punwpubh (wjunchbn
Bypnyulut nunwpwb) §nnulhg: Uwpngnt hpuwyniupubinh bypnyujut Ynb-
Ykughwh (wjunithbwn Ynin]kighw) 6-py (wpnup qunuplinpjui hpun]ntip)
b 13-pg (wpynibwgbn wuwonmwywinipjui vhengh hpwyniip) hnnduwsutph tu-
punu] hwpindw Yepwpbpu) qnpstp putkhu GYypnyuljut gunupuinp
pwuquhgu pungst L uyu hpwyniupuiph wnwigpwihtt tpwwynipniup dwpgnt
hpwyniuputph yuywnywinipjut hupgnid b wpdwbwgnt), np YUntykughuwght
dhwgws whwnnipniuttpp wupunwynp b bpuojuwynpl) wju hpwyniuputiph
wuwwnywd hpwljwhwgnudp:

Gypnyulwt puunwpwbnp bk k, np nhwypbph unynpujut phipwugph wuy-
dwtbpnid wijwju b wiynpdtwlw) guunwynph Ynndhg ppujuugynn nu-
wnwpltnipiniip whwnp L hwdwplgh nipe b wpynibwbn Gpugjuhp gnpsh
thwunbnh hwunnwndwi b pphuljut yunwujpwtwnynipjut hwpgp npnok-
1hu (McKERR v. the United Kingdom)!: Gypnuyuljut puunwpwip wpdwbwmgnty
E, np phpnipiniuibpnyg hpujubtwugdws twppbwljub ptunipmniup jupnn b pu-
guuwpwp wiunppupuntw] ywinwupwbwinniibpht npnotint Fwnwpwh
Jupnnnipjwi ypu (Agdas v. Turkey)?

Gypnywljut quunwpuip twb wpdwbwgpt] E np wpgup qunuljub

1Sk'u Case of McKERR v. the United Kingdom, (application no. 28883/95) decision, 4 May 2001, § 134,
https://hudoc.echr.coe.int/?i=001-59451

2 Sk'u Case of Agdas v. Turkey, (application no. 34592/97), 27 July 2004, § 102,
https://hudoc.echr.coe.int/?i=001-61941
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pulinipjuitt jnipupwisinip nhyp quwhwwnbihu twnwpuip ghnwpynud E one
Jupnypep hwph welkiny ns dhuy wupnuubnipyut §nquih hpunfnibpubpp,
uyilt hwlipuyhtt hudwygunuuiwb swhbpp b wmdnnibph swhbpp Yuug]ws
huwigugnpbmpju yuwnowd pphwljutt hbnwyundwt htwn, hull wthpwdt)-
nnipyul nphwpnid’ bl ubikph hpundntplitpp (Habran and Dalem v. Belgium)?:

Lptwljut Jqupnyph pughwinip wpgupnipniup guwhwwnbihu Twnwpu-
un ghunwpynud L Jupnypenp nputu Uk wdpnnonipinil, tkpunyuy wl, ph hty-
wibu kb dknp phpyl] wyugnygukpp hwoyh wnbiking wwonyubinipyul Ynnuh
hpwyniuputpp, puyg twb hwupnipjut b wmnidnnubtph pwhbpp ppwlub ht-
nuybnuiwi hwpgnd, hul] kpk withpudbow E twl yubkph hpuyniuplbtpp
(Schatschaschwili v. Germany)*

Twnwdupulub mwupptkp phpugnidubph hwipugnudwpuwhtt wqnkgnipe-
jniup Yupng E hwiglgut) 6-pn honqush pwpondwt wiuqud wyi nhwypnid, tpp
mipwpwignip phpugnidt wnwbdht yhpgqus pudupun skp 1hth, npuytugh
Tunnwpuwil whwupnup Swbwskp nne Jupnypn (Mirilashvili v. Russia)®:

Prpwhpdp b wyp plppbd Uhuguy Puguiynpnipyui qnpény y&omid Gypn-
yuljwl nuinwpwip hpuwlwt ghppopnonid L wpnwhwnk) wyt dwuhb, np
hwupwyht owhh tfuwwnwenidutpp sk jupnn wppupugut) wytyhuh dhongu-
pnwlubipp, npnup thwunwugh hdwunwgnipl ko qupdind qubquuwpkph
wuownywunipjut hpuyniupubkpp®:

Uwpynt hpunfmiipiibph bypnyuljui nuinupubp YUnigkughugh’ wprup
nunupbimipjut hpunitiph YEpwpkpuy 6-pn hnnwsh Gupunpu) juwjuwn-
dwtt hwuwnny puquuphy qnpstp puubjhu winpunupdb) Euwb oygbpunhy-hk-
nwpniqujutt dhgngunnidubph hpwduwswithnipjuip b hwigugnpdnipjut
wpnnlughuyght’ dun]nplim] owkpunp]-hknwiniquijub Uhongunmudubkph
hpwjuswihnipjuip thpujuyugynn ywhwietbpp: Fuwnwpuwip bwlb hunnwln-
pht vwhdwb] £ hpwdusuth oybpuwnpy-htnwpiniqujun thongunnidubpp
hwigugnpémipjut ypnynjughuwyhg mupupwntnt swthwthoubpp:

Unyt honJuwsh tyuwnwlp BYpnyuljut gunwpwih Ynnuhg dpwljgws sw-
thwithpubph hudwljupgdus ukpjuyugdut wpyniipnid hwtigugnpénipjut
wpnynljughuyh pphuluiugdwi hhdiwynp wpwewply tbpluyughty E hwoyh
wntbiny hwtigugnpénipjutt hpujuswth ypnjuwljughuyh quputhwupp b w-
nwbdtwhwnlnipniuatbpp:

3 Sk'u Case of Habran and Dalem v. Belgium (applications nos. 43000/11 and 49380/11), 17 January 2017,
§ 96, https://hudoc.echr.coe.int/?i=001-170633

4 Sk'u Case of Schatschaschwili v. Germany (application no. 9154/10), 15 December 2015, §§ 100-101,
https://hudoc.echr.coe.int/?i=001-159566

5 Sk'u Case of Mirilashvili v. Russia, (application no. 6293/04), 11 December 2008, § 165,
https://hudoc.echr.coe.int/?i=001-90099

6 Sk'u Case of Ibrahim and Others v. the United Kingdom (applications nos. 50541/08,

50571/08, 50573/08 and 40351/09), 13 September 2016, § 252, https://hudoc.echr.coe.int/?i=001-166680
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II. Oytpuwnhy-hEtnwpuiniquljut vhgngurmdubph hpuwswhm pjut
quuwhwwnnulp

Zujuunwth Zutpuybnnipiniinid Oybkpuwnhy-htnwjuniqujut gnpént-
ubnipjut Ywuht opkpp uwhdwinid E oyykpunpy-hknwpuniqujut theongu-
pnudibkiph (wyunithbn twl' O2U) guliyp, vwljuyt hwdwuywpthwl Yepuny sh pu-
guhwjinmd nputg knipniup, pnwbigulnipiniip, whghugdwt jupgp, husybu
twl OZU hpujwiwgunn wtdwig poijjuwnptih Juppugsh uwhdwitbpp:

Owtpwunhy-htnwjuniquljutt Yhgngunnidutp hpwlwbwgubihu wpgh)-
Ynud £ hwigugnpénipjutt ypnynjughw ppujubugil), b wyu hwdwinkpu-
nnd wnwdtwlh nupwunpnipmnit whwnp E qupdydh oybkpunpy-htnwniqu-
Jul wjuiyhuh dhongunnidubph, husyhuhp ki yhpwhuybih qunudp, owtpw-
wnhy ukpnpnudp, oybpwwnhy thopdwpupmipniip b juownp winwbwnt ud
Juwownp nwnt wdwbwlnidp: GYpnyuwljuwt punwpwith ypuluhluh ne-
unidtwuhpnipniip gnyg E mmwihuy, np upuip wdktwmnupusjus dhongu-
pnwlubipt G, npnug wpyniupnid vnwugus ndjujutph hpwduwswihnipyut b
ophtwwinipjut Jhdwupydwt hwpgkpny nhunwdubp ko ukpjuyugynid Gpn-
yuljwl puunupub:

Uwpnnt hpuyntupubph wuwonwwinipjut nkuwtlnithg hwihgugnpénipe-
Jutt ypnynjughuwyh opkiunpuijub vwhdwidwt puguljuynipiniup b thpngw-
nnidubinh wighugdwt Yupgh, poyjuwnptih vwhdwbubph JEpwpkppuy hpuw-
Jujupquynpnudubph phph punypp pugpuhwpnyg b, ntunh wquwhwbeynud |
hpwjuwswth oybkpwinhy-htnwhiniquijui vhongunnidubpp hwbgugnpénipe-
jut ypnynlwghwjhg vwhdwbwquutint tnpdwnhy-hpuduljuin swihwithy-
ukph wdpwgpnud:

Owtpwwnhy wohmmnwyhgubph gqnpénnnipinitubph Yhpupbkpu; ubplw-
Jjugquwd pnnnpubtipnh putnipjut sppwwlnid Uwpngnt hpwyniuputiph tYpnwyw-
Jub nunwpwip puquhgu wpdwbugpky kowbpunhy-hbnwhiniquju dhon-
gunnidubph wighugdwt uvwghuynpdwi kluwthquh puguluwynipmiup:
Twunwpwit wpdwiwgpt) k np owbpunhy-htnwuniqujue gnpéntubinige-
jutt tjundwdp hujnnmpjut hwdwlwupquiht swhwthputnh/dhengutph Y-
uwgnpénidp, hgh wpyniupnd Jupnn b pugwhwjngtl] hwigugnpénipjut
wpnynjughwb, jupnn E quntwg hpuljub quughy gnpsnt owbipunpy] wppiw-
wnwlhgubph Ynnuhg ypmnjughuyh hpujuwbugdub hupgnud”:

Owtpwwunhy-htnwjuniquljutt gnpéniubnipyut wpyniupnid  unwugyus
njjuikph hpwuswthmpjut b ophpttwjwunipjut Jhdwpluwt hwpgtpny
Uwpnnt hpwyniupubph Ypnyuut pgunwput tbpuyugus ghunwdubph
putinipjubt wpynipubpny Twwnwpwip dhwukpyl) b sahwuhpubp, npnp

7 Sk'u Case of Veselov and others v. Russia (applications nos. 23200/10, 24009/07 and 556/10), 2 october
2012, § 106. https://hudoc.echr.coe.int/eng?i=001-113289



10 Fuwlpkp Eplwih hwduyuwpubh. Ppuughunieindl

htiwpwynpnipjnit ki mwhu ppuduswth oy kpunhy-htnwiniqujut vhen-
gunnidubpp nupubpwnbjnmt hwbgugnpénipjut wpnynughuyhg: Ujn sw-
thwihubph pnjuimulnipyut hwygundudp npuibp wuydwbuluwbnpbi -
phih E quuwljupgl) pun hknbyuy jodpbph:

1 Owkpwnpy/-hlvnwfuniquiljwl gnpénidbnint i ppwlmlnuging vwp-
Uhbbkph unwn whdp JEpupkpjuy oppklinhy juuludh wnluynipni:

Owtpuinhy-htnwhuiniqujut Uhgngurnmid hpujuwtiwgutine hhupp hwbhgu-
UYnp gnpédniutinipjut by wudh ubpgpudqusnipjui optjunhy juuljwst k: Sdjuy
nhypnud Eupunpynud , np oykpunpy-hknwjuniqujut gnpéniiknipini hpw-
Jutwgunny dwpdhuttpp twjupwi Ynuhptn wdh wntgnipjudp ouytpunhy-ht-
nwpuniquijut Uhongunmdubp wigugubint dwuht npnonid Juyugutp whwnp
E niukiwt opjiljinhy wnbinknipnittp wy dwuht, np wudnp tkipgpudquws Ehwi-
gaynp gopéniubmput Uked: Zwugugnpsmpjut dwuht Jyuynn wynuyhuh
wnfjuutip Jupnn ku htk), ophtiul, nbknklnipmnitp wyt dwuhl, np juuljusynn
wtdp nbnyuy Ewpgbpdus jud sppwiunm pintip uwhdwtwthwljyus wypuiip-
ubkph qutphg, htwpwynpnipni nith snwy dknp phpknt gnpswpph Jupdwi
hudwp wthpudbown ks putiwliny wypuwip, hp Unwn nith wpghjws jud opow-
wpmpniip uvuhdwiuhwljyuws wypupibph tinoibp?, hisybu twb whah’
gnpdwipphg Eiwdnin unwbwnt Jepwpbpuy hwunkpp’?, tput dinuugpynn
hwigwiph junwpuwi b hwigugnpsnipjut htwnpbph poquipiwi dkjpwithquh
wnwidiwhwwnlnipniuubph yipupbpu mkntjugdusnipmniup!:

Tuwnwpwip twb wpdwbwqgpt) k np twpljhtinod widh nundusnipniup
Jud widh hwlgundnp gnpéniitkm pyubp hwljwsnipiniip (hwbgudnp whgyu-
1p) hupht sh uynid wy dwuht, np tipjuynud tw hpujubtwgund Ehwigu-
Unp qnpémuknipyni’ Ujuhph' wknkmpiniip wyt duuhb, np widp huduw-
twpwp Jupnn £ hwiuguip Junwpk), padupun sk wthpudbown Eu wdh hwt-
gujnp gnpéniikmpjut dwuhll Jhuynn Ynulpbn ruuntp: Uy junupbpnd
OzU hpwywuwgyty sh jupnny dvhuyt wji yunmdwony, np wbdp twpahunid
hpwlwuwgnt) E hwiguynp gnpéniubinipnii:

GYpnyuljut punnwpuip <aunhjuttuju sniquiljh» nhwptph puunipjut

8 Sk u Case of Teixeira de Castro v. Portugal, 9 June 1998, https://hudoc.echr.coe.int/eng?i=001-58193
9 Sk'u Case of Shannon v. the United Kingdom (application no. 6563/03), 4 October 2005,
https://hudoc.echr.coe.int/eng?i=001-70364, Case of Bannikova v. Russia (application no. 18757/06), 4
November 2010, § 42, https://hudoc.echr.coe.int/eng?i=001-101589, Case of Scholer v. Germany,
(application no. 14212/10), 18 December 2014, § 86 https://hudoc.echr.coe.int/eng?i=001-148641

10 Sk'u Case of Khudobin v. Russia (application no. 59696/00). 26 October 2006. § 134.
https://hudoc.echr.coe.int/eng?i=001-77692

11 Sk'u Case of Matanovié v. Croatia (application no. 2742/12), 04 April 2017, § 142,
https://hudoc.echr.coe.int/eng?i=001-172466

12 Sk'u Case of Constantin and Stoian v. Romania, (applications nos. 23782/06 and 46629/06), 29
September 2009, § 55, https://hudoc.echr.coe.int/eng?i=001-94406, Case of Bannikova v. Russia,
(application no. 18757/06), 4 November 2010, https://hudoc.echr.coe.int/eng?i=001-101589
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hwdwp Juplnpk) £ 02U wighugdwh hwdwp hhdp hwinhuwugus wnwetiwghe
wnbntlnipjut wnpmniph npnonudp!: Gypnuyuljut nuunuwpwith ypulnhlugh
nruntdbwuphnipniup hhdp £ viwjhu wnwtdiwgubjnt wnwetiuyghtt mkinklnipe-
jut htwnlyuy wnpynipbitpp’

1)  dwubwynp (Phghiuyui) mudhip,

2)  hhwnwptimpjut vwhiwijws Jupgny uwblghwynpluws wy; hw-
wnnil Ukpnnubpp (oykpuinhy-htinnwpuniquju Uhgngunnidutnp),

3) owyjkpunhy-hbinwpuniqujutt gnpéniubnipnit hpujuwtuging dupdht-
utiph wpiunwhgubph twpupwdbninnuijui, npninnujui wyuunwpbbpn:

Uwutwynp wdh Ynnuhg hwiiguynp gnpéniubmpjut dwuht mbnklnipe-
it unwbwnt phwypnid caunhljutwfut Sninulh» puguhwjyndwi hwdwp
Junlnp swthwihy E pttinipjudp hwunwndwb Eupulju wyit hwiqudwipnp, np
hwtgwynp gnpéniubnipmnitip ujugws k nk) dhsh nknknipnit tbpluywg-
nwd widh Ynnuhg oybpwinphy-htnwjuniquljut gnpéntubnipni hpwljuwtwg-
unn dwpdhtubph htin hwdwgnpsulygkp!+:

Owtpwwunhy-htnwjuniquljut gonpéniubmpnit hppwjwbwgunn dwpdhb-
ubkph Unwn opjkljinhy uulwsh wnluwynipjut uinniqgui wkuwulyniihg upl-
np Edwubwynp (hqhjuljul) whdwhbg tkpluyugnn wyh wwhwbep, puwn nph’
upwp swhwp k thukt oykpunhy-hbknwpiniquljut gnpéniubnipmnit hpulju-
tuglinn wpdth (puin gnpsh’ nunhljubm pjui) wpiwnwyhg fud npubg htn
hwdwgnpsuljgnn wbd hapnplunnnp!:

BYpnyulwt guunupwih npnonidukpnid hhpywwnwljynng wpwetiwghe nk-
nkynipjult hwenpry wypmnipp htnwplinipyuit’ vwhdwi]ws Jupgny uwily-
ghwynpws wy hwwnnty dbpnnutpt bu (owbkpwnhy-htnwniquijut dhen-
gunnidubpp): Zupl k k), np BYpnyuljut punwpup wju dkpnnyutpht hw-
wnnil] wwhwbetbkn sh tkpjuyugund: Ujuybu, Gypnyuljut nuunwupuih Ynn-
Uhg Ynuljptwn gnpsh puinipjut pupwugpnid yunpqg kp nupdk), np pupwiynipk-
nh wnpnijwdwnph Jhpupbkpju wnwebiuyhtt mknklnipinitp, hush hhdwi Jpu
htnwquynud hpwlwiwgyt) tp «Jepuwhuljbih gunwd» O2U, unwugyby Ep wiy-
wnwignipjut dwpdhttbph woluwwnwlhgubph Ynnuhg htpwpunuwhtt junuwy-
gnipinibbpn jubnt wpnynitupnd, npp vwhdwiws Jupgny uvmjghunpqus
tp bnb quinwpuith npnotwdp: Blpnyuljuh nunwpuh Jupshpm] ngjuyg
nhypnid Jkpwhulbih qunudp sh wupnibwll] c@unplubuub sninuyh»
hwunljwihpubp, pwugh nmknthjuljwt vhonguonidubpp htwpwynpnipmniu b

13 Sk'u Case of Vanyan v. Russia (application No.53203/99). 15 December 2005.
https://hudoc.echr.coe.int/eng?i=001-71673

14 Sk'u Case of Veselov and others v. Russia (applications nos. 23200/10, 24009/07 and 556/10). 2 October
2012, §91. https://hudoc.echr.coe.int/eng?i=001-113289

15 Sk u Case of Shannon v. the United Kingdom (application no. 6563/03), 4 October 2005,
https://hudoc.echr.coe.int/eng?i=001-70364, Case of Bannikova v. Russia (application no. 18757/06), 4
November 2010, https://hudoc.echr.coe.int/eng?i=001-101589



12 Fuwlpkp Eplwih hwduyuwpubh. Ppuughunieindl

wnyl) dtnp phpknt swbpwlohn wwwgnygubp owkpwghwjh opjkjnh Unwn
pUpuiyniptp Judwntint phnwynpnipjut wnjuwynipjut dwuhb!s:

BYpnyuwlwt guunwpuih npnonidubiph niunidtwuhpnipniup oy |k wnw-
1hu wnwudtwugit] wnwetwghtt mbnklnipjut wyjtyhuh wnpnip, htiswhuht o-
whpunhy-hbnwpniquju gnpéniubnipmnit hppwlwbwgunn dwpdhuubph
wohunulhgbph twhwdkpinqujul, npninqujut wohunwbpibph ki
ninnyus, ophtiwuly, npnowljh nwpwspnid pupwiynipknh, Yinéd thonkph pugw-
huyn hpugdw jud swnwynipniuubph sntjuynud hwdwlwpgswhtt wmwonh-
uh dpwgnpbph ppugdwt hwunbph hwpnbtwpbpdwup!”

BYpnyuwlwt nuunwpwup Ynulhptin gnpsh putnipjut pupugpnid kqpu-
Ywgpt) k, np Jepuwhuljth qunwdp, npp gpulinpyty Ep nunhljuimipiut wohuw-
wnwlhgutph Ynnuhg ubthwljut twhwdbntinmpjudp hwdwlwupgswyht wyonh-
uh dpwgnh wwwnytpny b hwdwljupgsnid npu hbnwgu nknungpdudp, sh Ypt
«unpljubwfut sninuljh» hwnjwithpubp: Ujuyhuh kqpuiljugnipjub punw-
npuup hwtigh) £ wytt hwbquudwbpubph hwoqundwdp, np wju gnpswippp Yrugu-
nuyht punyp £ Ypk), swunwynipnit dwnnignnubtpp htnbpubnnd puguwhug-
wnnpkl gnjuqnl bu hpkitg Swnwynipniutubpp, hul] nunpljuinipyut wohiw-
wwlhgubpp noipu skt Byl unynpuljub gunpnh Juppugshg'™:

Bypnyuljul nuunwpuih ghuhundudp kY wy) gnpsny opykljny] Juu-
Jwsh dwuht Juynn hwbquuwip k ink nunpljubuljub gnpswljuibph §nn-
Uhg hpkug uunwhwlwiunptt hwinhwws Eppnpn widhg hwpgnudp, nph wipg-
miupnud mbnklnipnit ki uvinwghk] wyt dwuht, np oybkpwnpy-htinwjuniqu-
Jut dhonguenmidubph wywugu opjljinp npnowlh wwpwspnid qpunynid k
pUpwiyniptnh wnpnijwdwnpny: unuwlgnipiniithg htnn nunhfuinipjut
wpjuwnwlhgubpp hwinhydwb Bu Juisk] oykpunhy-hbnwniquljub yh-
ongunnidubph wywqu opjkjnhiy, np k) tpwig pupwiynipe L Judwnt): Ujunt-
htwnl nunpljubinipjut wpuwnwlhgubpp bu tplnt oybpwnhy [YEpwhuljkih]
gunid Eu hpwljuiugntiy*:

BYpnyuwlwt gunwupwith npnonudubph bpnisnipiniup poyp E nwjhu w-
nwbdtwgul) opjkljinhy Yuuwsh wjtyhuph swthwuhoukp, hywhuhp b nknk-
Ynipjutt yhpunuhbhjughwi (wthwnwlwiwgubnipmiup) b uvnugdws w-
nuglughtt hunprwghugh twpwlub vinmquiwi withpudbonmpmniap’ wyl

16 Sk u Case of Bannikova v. Russia (application no. 18757/06). 4 November 2010, § 69
https://hudoc.echr.coe.int/eng?i=001-101589

17 Sk'u Case of Volkov and Adamskiy v. Russia (applications nos. 7614/09 and 30863/10). 26 March 2015,
https://hudoc.echr.coe.int/eng?i=001-152988, Decision of Mills v. Ireland, (application no. 50468/16), 10
October 2017, https://hudoc.echr.coe.int/eng?i=001-178562

18 Sk'u Case of Volkov and Adamskiy v. Russia (applications nos. 7614/09 and 30863/10). 26 March 2015,
§ 40-45, https://hudoc.echr.coe.int/eng?i=001-152988

19 Sk'u Decision of Mills v. Ireland (application no. 50468/16), 10 October 2017, § 25.
https://hudoc.echr.coe.int/eng?i=001-178562



LPplkwlwi ppur/niip 13

ntwpbpnud, Epp wnwetiuyht mbnknipjut wnpmnipp puguhwyundws sk: Ynuly-
ptw gnpsh putinipjut pupwgpnid GYypnyuljut nunwpwip kqpuljugnpty L,
np hpwjwwwh dwupdhtubph wpuppubpnid wnljw b <chunpjubiwlut Sninu-
Yh» hwmnljwuhoutp: Ujuyhuh kqpuljugnipjut hwdwp hhdp L Enk) wy hwt-
qudwtpp, np gnpénid wnwetuhtt nkntynipjub wnpmnipp whknwljut qunn-
uhp k tnky, hbnbwpwn hojpwbnipmiuibpp oytpwghw ujubint hwdwnp whwp
Enittukuught swipulohe hhdtwynpnidubp: Uju hwdwnbkpuinnd Gypnyuub
nuunupuup wpdwbwgply k, np nunphljutimpiniup niikgh) £ Unwn hhtig-4ytg w-
Upu ulqphwlub nknkniput vnmqiui b Junwhbhnipjut huunwndui
hwdwn: Uuljuyt wnu skt wytyhuh wywugnygukp, npnup jhwuwnnwnthy, np
ppuljutmgyty £ jpugnighy gnpsénnnipynit, jud np wynyhuh gnpénnnipjub
wpyniupubpp whnwljut qununihp i, hbnnbwpwp skt jupnn puguhwjngt,
niunh puunupuih wpdwbwgpl] E np wnlw sk wjuyhuh ndjuukp, npntp
Jhwunwwnkt hwiguwynp gnpéniubnmipjup unnigynn wbdh widhowlul
dwubtuygnipjut ykpwpbpu) wowetiwghtt mmbnklnipniup: @npsh hwbqu-
dwlputiphg wwpq k qupdt], np nunpljuinipniop §nuypbn wudh Ynnthg
hwugwynp gopéniubnipmnitt hpwjwbwgubnt JEkpwptpu) wknkimpnia sh
niukglk), hbnmbwpwp wudh Jepupkpyuy juujusutpp wuhhdtu B Nunhlw-
unipnitp, pun Enpjut, Juulwstih hwiqudwipubpnud b juulustih Juy-
poud hpwluiugply b owbpuinh-htnwnquljut dhengunnd’ wjubun-
plym] dAkppuljupky npbit UEhl wowig phpwpiudnpbne Ynulpln wbdh $h-
gnipwin h?:

2 Owkpunnpy/-hlnmwpiniquilul gnpénibnipint i ppufwminuging vwp-
Upbbbph wohnunwhghlph, hiswku wl owkpunpy-hlnmwpiniqului gnp-
Snihknipinil ppwlwinuging dwupdhibbph hkwn opkipny vwhdwin/ué jupgny
hunfwgnpSuilgnny widwig upwupiynien.ip:

bpujuswith owbtpwwnhy-hknwiniquijut vhongunnidubpp hwugugnp-
Snipjul ywpnynughwjhg nupubpwintint hwupgnid Jupbnp Ehwunwunty, pt
nnuplynn hwiguynp wpwppp GYunwm]k pwpynp wewbg hubpught hy-
huwtnipjut dwupdhtubph wohtwwnwlhgutph thowdnnipyut?!:

Twnwpwip Uks juplhnpnipinit | ngb] wyt hwiqudwipht, np hwbguynp
gnpéntubnipjut dwuhtt hwnnppdudp hpjuwunipniuubphtt ghutint wquwhht
dwutwynp wbdhp hpwjuwwh dwpdhbubph gnpswluiubp sk tnkp: Uju
ntwpbpnud, tpp hpwduwwwh dupdhuubpp jud tpwig hbn hwdwgnpswljgng
wdhup hwtigwynp gnpdwpph phdwnpdwi hwupgnid niukt wnwewwnwp nhp
(ophtly, tpp nunphubwlwb gnpébwjup juwynd £ wbdh htwn b jutinpnid

2 S'u Case of Nosko and Nefedov v. Russia (applications nos. 5753/09 and 11789/10). 30 October 2014,
§68, https://hudoc.echr.coe.int/eng?i=001-147441

21 Sk'u Case of Ramanauskas v. Lithuania (application no. 74420/01), 5 February 2008,
https://hudoc.echr.coe.int/eng?i=001-84935
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hptu pUpwiynip Judwnk)), twnwpuip dwtwsnid b, np holuwbinipniuattpp
sk nwhdwtwhwljyl) pupugpmd qunynn hwiguwynp gnpéniubnipjut hb-
nwplnipjudp, wyp vugpk] Bu wudht hwigwiph junwpdwip?z

GJu Ukl uplunp gnpént, npp BYpnuyuljut punwpuip niundbwuhpnd |
hpwdwswth oybkpwinphy-htnwjuniquju gnpéniubinipniip hwigugnpédniye-
jut wpnynjughuwyhg vwhdwbiwquubint hwdwp, wknbynipmpiut £ ui dw-
uht, ph wpnynp wtdnp upwnplyl) E duodwt hwiguuph junwpdwip uinhuyb-
1nt byuwnwlny: Nputu wynuhuh upnid upnn k ghunwnpldby, ophtiwly, nunh-
Juiuljut gnpdwljuh ynnuhg puputymptp qutne Jhpuptpyug jphuwlh w-
nwownlyp wyu pwithg htiwnn, Epp wdp hpwdwpdby kp gnpdwpphtt fwubwlgk-
1nig, pUpwiyniptph hwdwp nputg hpulwh wpdtphg pupdp ghtt winwewplk-
n? Juu widh dbe jundwhwpnipmb wpwewghtip (ophwly gnpswljup
huyunnid k wytt mudh Juun hipimqqugnnnipjus dwupty, nph hwdwp pppl pt
quynud k pupwiynipn)?:

Lutiunpyynn hupgh hadwnbpunnid oybpunhy mkhutuhluyhtt yEpupkpng
hwonpn hwpgp Ukl owbkpwghuyh spowtwfubpnid hpwljwbwgynn owbpw-
nhy-htnnwpuniqujut vhgngunudwt pdwpwbwyh Jtpupbpuy quwhunw-
Juit k: Owybpwunpy-htnwniqujui gonpéniubnipnit hpwjwwgung dwp-
dhtutinh Ynnuihg oytipuwnhy wytyhuh wkhuthfuyh jhpwenidp, npp tkpupnud
E wtidh htwn puquuphy wyophth gnpswipputinh hpuubugnid, hwdwpynid
E hEnwptumpjut Lwbwskih b poyjuwnptih dkpnn dhwji wyt phwpnud, pp
hwtuguynp gnpéniutnipniup kipunpnud kns phk hwbhguynp Uty ntwp, wy) ow-
poituwljynn hwgwynp qnpéniubiniemniu?:

BYpnyulwt nwunwpwith twpwunbwuwhtt hpwynipp gnyg k viwghu, np o-
whpuwwnhy wjuyhuh httwppp Jupnn b nignus jhuk] wtdh Junwhnipyut
wddwip tpuw hwiguynp gnpéniubnipjut dwusnwpibpp yupgbne hw-
dwnp? Jud hwtiguwynp gnpéniubnipjut wykih junponp wnpmiph, wydkh Ynuy-
phwn hwlguynp wtyh quyl opewbalh puguhuwpndwp?:

Zuduyunuupiwbwpwp, bpp whnwub dwpdhuttpp ogrnugnpénid u o-

22 Sk'u Case of Malininas v. Lithuania (application no. 10071/04), 1 July 2008. § 37
https://hudoc.echr.coe.int/eng?i=001-87223

2 S'u Case of Malininas v. Lithuania (application no. 10071/04), 1 July 2008. § 37
https://hudoc.echr.coe.int/eng?i=001-87223

24 Sk'u Case of Vanyan v. Russia (application no. 53203/99), 15 December 2005. § 67.
https://hudoc.echr.coe.int/eng?i=001-71673

% Sk'u Case of Grba v. Croatia (application no. 47074/12), 23 November 2017, §§ 99-101
https://hudoc.echr.coe.int/eng?i=001-178699

2 Sk'u Case of Scholer v. Germany (application no. 14212/10), 18 December 2014, §§ 89-90
https://hudoc.echr.coe.int/eng?i=001-148641

277 Sk'u Case of Furcht v. Germany (application no. 54648/09), 23 October 2014, §§ 58-59
https://hudoc.echr.coe.int/eng?i=001-147329
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whpwwhy dbpnn, npp tkpunnid £ juuljuwsynnh htn dh pwtth wwyophth gnp-
Swpputph hpuwjwbwgnid, qununth gnpébwljuih wpwppubpp jnupupwiynip
nhypnud sujlnp k pluywyth nunhyubnipiwb gipp. qunnih gnpdwljuhg Y-
puwdybny gnpswljw-ypnynjuwnnph. jpipupwisnip gnpdwppnid nunpljw-
unipjutt yuppwghdp whwp b hwdwyuwinwujuwith whnwlut hpluwtinipjui
wuwnows oquuugnpsdwup?: Fuwnwpwip twlb wpdwbwgpk) E np wyt nlwypk-
noud, Epp whnwlwt dwupdhttkpp oginugnpsnid ku oyybpunhy Ukpnn, npp uk-
punnd E juuljwsynnh htwn Uh pwtth wyophtth gnpswpputph hpujubwgnd,
htwnwputnm pjut jnipupwisinip Epjupugnid whwnp Ehhdtwdnpygh swtpwljphn
wyuyhuh wwwgnygubnpny, hswhupp kb Ukqunpujut puunwydshn juyughbing
hudwp pudupup wywgnyguiph wywhnydwi withpwdbsnnipniup, Juu-
Juwsynnh hwtiguynp gnpéniubinipjut punyph b dwupwnwpibph wnwyt) junp-
puyht pujuynidp jud hwibgaynp gnpéniubnipjut wybh juyt spowttwljh pw-
guwhwjnmup: Ujuyhuh wuwdwnubph puguljumput phypnd whnwlub
dwpdhutbpn Jupnn B Swtwsyl) wjtiyhuh wpuppubph dwubtwlhg, npnup ph-
nwynpjuy plryuyunud B hwigugnpdmipjut punypp b dwusnwpbpp?:

Udthnthtyn] Jtpp gupunpiwsp upnn kup kqpuiljugily, np popnp wyi phy-
ptipnud, Epp Jhwutnuwinygh, np oyykpuinhy-hknwniqujut gnpénitkmpinit h-
puuwiwgunny dwpdhtiibph woiwnwlhgubpp jud owbpunhy-hknwniqu-
Jut gnpéniubnipnit hpujwhwgunng ywpdhtubph htwn opkupny vwhdwigus
Jupgny hwdwgnpsulignn wudhp npbk wqpkgnipnit ku niukgh] wtdh dnn
hwugwupp Juunwpbnt ghinwynpnipyutt Abwynpdwi, hwiguynp Juppugsh
wjinhjugdut hupgmd, nplk YEpy ninnnppl) b wwdhtt hwbgupp junwpt-
1ot Jud gpulinply) B wytyhuh Juppughs, wpwig nph wqptignipjut wudp skp
Juwnwph hwigutpn, wyw wnfw Yjhth hwtgugnpénipyut ypnynlughu:

3. Owkpunnpy/-hlnmwpiniqulul  dhongupnidibph  vwbighun/npuwi
wunnpwd plpugmlupgn:

Uju swthwtthop Funwputp dbhwdnpk) E «Jbpuwhuljbih qunud» b «oygbipu-
wnhy thnpdwpupnipntr oyipunhy-htwnwjuniquljut thgngunnidubph wug-
Jugdwb hpuuwswihnipju b opnhttwjwintpyut Jepuptpyu ghunudubp putk-
1hw: Ywwnwpwip nhppnpnomd £ dbwynpl) wne wyl, np wju dhgngunnidubph

28 Sk'u Case of Miliniené v. Lithuania (application no. 74355/01), 24 June 2008, § 38,
https://hudoc.echr.coe.int/eng?i=001-87142, Case of Lalas v. Lithuania (application no. 13109/04), 1
March 2011, § 45, https://hudoc.echr.coe.int/eng?i=001-103690, Case of Scholer v. Germany, (application
no. 14212/10), 18 December 2014, §§ 89-90 https://hudoc.echr.coe.int/eng?i=001-148641, Case of
Ciprian Vladut and Toan Florin Pop v. Romania (application nos. 43490/07 and 44304/07), 16 July 2015,
88§ 86-87, https://hudoc.echr.coe.int/eng?i=001-156066

2 Sk'u Case of Malininas v. Lithuania, (application no. 10071/04), 1 July 2008, § 37,
https://hudoc.echr.coe.int/eng?i=001-87223, Case of Furcht v. Germany (application no. 54648/09), 23
October 2014, §§ 58-59, https://hudoc.echr.coe.int/eng?i=001-147329
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uwghwynpnidp yhwp E hpwljwbwgyh ny pt wyb dwpduh Jupswjub npny-
dwdp, npp hbnwquynid hpuljuwbwgubint £ dhpngunnidp, wy) puwnupuith jud
nuunwjuwgh npoodwdps:

BYpnyuljutt punupuiip twh toky E, np «]kpuwhulbjh qunud» owgipunhi-
htnwjuniquiju hongunnid hpwljwbwgubint dwuhtt npnodwt juyugdwi
gnpdpupwugp whwnp Ehuduyuwunwujwth hunwlnipiu b juthiwunbtubjhne-
juwt wwhwbetbnht, b wyn npnonmudubpp whwnp EyupniiwlEh dwbipudwuot nk-
nkynipniuubp wyn thpnguenidutph hpujwihwgdwi hhdptph b tyuwwnwlubph
dwuht b whwnp k Lipwljub hul) nuinulub JEpwhuljnnnipjubs!

4 Zwhgugnpénippul ypnynlughuyh dwupl hupnwpupnippub pu-
wwlwh Gupgny unmqdwh hwpun/npnipinil dpguliguyhll punnunjupnige-
Jul fuinaakphl hudmwyunnwupnab:

Tuwnwpuuh Ynnulhg wnwdtwgws hwenpn swthwithop owybkpuwnhy-htwnw-
hiniqujut Uhongunnidubph ppwgpp b wpyniupubpp puinujut vinniquut
kipuplknt hinupunjnpmpinibb b Cun dunupuith’ whdh wpnup quinuph-
unipjutt hpwyniupp Jupng E Epuoiwdnpyty, Epk tw htwpwynpoipinit niuk-
tw pphuljut nuunwyupnipyut pupwugpnid pupdpwdugutint hp tjundudp
hwugugnpdmipjut Eupwunpu) ypnynjughwh hpwjuwitwgdwi dwuht: Uqqu-
1ht uunwpwip wy ghypmd wupunuwynp £ dwbipudwuinpb uinnighl) ppbw-
Jut gnpsh Wniphlpp, b bpt jhwunuwnyh, np hpuduwwwh dwpdhtiibpp wudht
wypnyniugpky bu hwiguiph junupdw, wyw oybkpuwnhy-hknwniquljut
dhongundwt wpmyniupnid uinugdus wwugnygubpp dmwgh] wipnyjunnt-
113 Ujuwghup unniquwi pipwugpnid nuunwpuip yhwnp L unnigh O2U hpuljw-
twgdw hhupbpp, hpwjuwwywh dwpdhuttph tkpgpuydusnipmiip wdh dnn
hwtigwynp dnwunpnipjut Adbwdnpdwt gnpépipwugnid, hisybu wh guiljugus
thwuw, npp Yyuynmd £ wwdh tjundwdp gpubinpdus Lupdwt jud hwiguph
Juwnwpdwip ypnynugubne dwuht: Cun npnud, wdh §nnuhg hwbguph ju-
nupdwh thwunh pligmindp (pun gnpsh’ pupwiympbph Judwnph Yhpuptp-
Jup gonpswppnid dwutwlgnipniiip) sh Jupnn hwiglgul) nuunwpwuh Ynnuhg
hwigugnpénmpjut ypnynjwughwyh YEpupbpju) hwipgh ptinipiniihg dkluwuh-
Ynpkt hpuwdwpdwu®:

3 Sk'u Case of Veselov and others v. Russia (applications nos. 23200/10, 24009/07 and 556/10), 2 october
2012, https://hudoc.echr.coe.int/eng?i=001-113289

31 Sk'u Case of Vanyan v. Russia (application no. 53203/99), 15 December 2005. §§ 46-47
https://hudoc.echr.coe.int/eng?i=001-71673, Case of Khudobin v. Russia, (application no. 59696/00), 26
October 2006. § 135. https://hudoc.echr.coe.int/eng?i=001-77692

32 Sk'u Case of Vanyan v. Russia (application no. 53203/99), 15 December 2005. §§ 69-70
https://hudoc.echr.coe.int/eng?i=001-71673, Case of Khudobin v. Russia (application no. 59696/00), 26
October 2006. §§ 133-135. https://hudoc.echr.coe.int/eng?i=001-77692

33 Sk'u Case of Ramanauskas v. Lithuania (application no. 74420/01), 5 February 2008, §§ 71-72,
https://hudoc.echr.coe.int/eng?i=001-84935
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Lutiwupyynn hupgh hwdwnbpunnid Gypnyuwjut nuunwpwin bwb jupb-
npk] E np wudh Ynnuhg hwigugnpénipjut wpnynughuyh wppnitpnid
unugus wuyugnygukph qnpsh Wyniptphg hkpwgdwi Yepupkppu Uhotnp-
noipjub puttwpynudp whup L hwdwywwnwupuiwth dpguljguyhtt punwdw-
pnipjul juuntubpht b Yandtph hwjuuwpnmipjut uygpniuphtt: Uugusp tow-
twlynud k, np wbdp whwp £ hwiipuynpnipnt nitiktw wwugnygubp ubplu-
Jugubiny, dbknunpuiph Ynnuh Jiuubkphtt hwpguptbing, hisybu twb tpub
whwnp Ehwuwubhnipjnit mpyh poinp uyt wwywgnygukpht, npnug hnnid £ jw-
nwpnd dknunpuiph Ynnup3: fwnwpwip bwb pugniut) B np wywgnyguk-
nh Uh dwuh puguhwpnnuip jupnn Ewhgublugh (hub] guydubugnpjus hb-
wnwplinipju npny Ukpnnubph Jepwupbpu) nknbynipniup qununith yuwhbn
Yuwd Eppnpn wtdwbg hpwyniupubtph yuwonuywinipjut wthpudbwnnipyudp:
Uynpnithwinbpd, dknunpjup, npp wugnud k, pt hp Ynnuhg hwigwiph junw-
poudp wpnynughuwyh wpyniup k, swbwp b dbknuppuuph Ynnuh hudbdw-
nmpjudp npyh wthwjuwuwp Jhdunid wyt hhdtwynpdudp, np wyy www-
gnygubpp skt Jupnn tkpuyugdl] quwonywinipjui jnndhi: Uyg wun-
Swnuny GYpnywljut nuunwpwup ok k op upnn E Jhpundt) pupugu-
Juwpg, nph pipwgpnud Ynuphntughuy wywgniygtpp Yukpuyugytt nunw-
pwuht, npp npnonud YYuyugh, ph wpynp gpuig tkpujyugnudp dknunpjw-
1ht foqup tpwt hhuunfnplint hp nhppnpnymiup wpnynjughwih wnjuynip-
jutt Ywuhtt: Uju ghwypnud, tpp guunwpuip wyu hwupgny Yqu npulju nhppn-
poodwl, wyw wywgnygubpp yhwnp L puguhwynydt: Uju ubnbp, pun Fw-
wnwpuwh, mupwsynd k twb wjt wmywugnygubph 4pw, npnup pphwljut gnpsh
ynipbpnid nk sk quaby®:

Zuyuunwih Zubtipuybnmpjut Jdpwpkl nunupuin bu, winpuguntu-
10y hwtgugnpénipjut ypnynwghwyhl, wpdwbwgpky £, np «... hwbgugnp-
Snipjul uwnpuipt hpkuhg tipjuyugunid E hojuwtnipijut tbplujugnighsut-
nh (upuig htn hwdwgnpswljgnn jud tpuig hpwhwiuguwdp gnpénn whdwtg)
Ynnuhg hpujwwgdws gnpénnnipniuikp, npnup nnipu b qujhu qquihnpku
wuuhy duny pulmpul opewluljibphg wuydwiwnplin] whdh Ynquihg
hwbigugnpémipinit juunwpknt twpwdbkninipju dbwynpnidp, npuytugh
hiupuynp nupdiikt hwigugnpénipyul hwununnudp, wy | wyuhndbb w-
wugnygutp b hwpnigkt pphwljui hbnwy ugnid»:

3 Sk'u Case of Shannon v. the United Kingdom (application no. 6563/03), 4 October 2005,
https://hudoc.echr.coe.int/eng?i=001-70364

% Sk'u Case of Bannikova v. Russia (application no. 18757/06), 4 November 2010, §§ 63—64
https://hudoc.echr.coe.int/eng?i=001-101589
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III. Zwugugnpédnipjut wypnynljughuyh ppEuljuiiugnidp

Owytpwwnhy-htnwjuniquljutt  dhonguonidubph, nppwbg wpyniupnud
unugws nfjujiknh hpujuwswhnipjut b ophtwjutnipjut Jhdwpydwh
hwpgtpnyg Uwpgnt hpwyntupubph EYpnyuljuwb nunwpwih ' wuppbp dudw-
twuwhwndwsubpnid b npnomudubpny dbwynpdws ghppnpnonidutinh, wju
hwipgh Jipuptpuy Gypnyujut punnwpuih dpwjus swthwtthpubph hwudw-
Jupquyhtt b hwdwywphwly hbnwgnundwt wpyniupnid jupsnwd Gup, np
Uwpnnt hpuyniupubph Bpnyuljut §ntkughwt Judbpugpus W/jwd Uwp-
nnt hpwyniupubph tpuyuljub gunuiuputht Thwgus whnnipjniuutph,
wyy pYnid Zuyuwunwith Zubpuybnmppul pphwlwub opkliughppp, owlpw-
wnhy-htinnwjuniqujui gnpéniubnipjut dwuht opkupnp b ppiwjut nunwyu-
npoipjwb opktughppp ubppuotwy b Uhdjwig thnjujpugung jpudswldwi u-
php mubkh thpybnwlwi hpuduljupgudnpodibpp Bypnywlub punupo-
uh puwjué unwbinupunutphtt hwdwywnuwupuiwkgutint hwdwp:

2z pphiwjut opkuuqppny «hwhgwgnpénipjutt ypnynjwughw» Eplnygpnp
unwhdwjws sk: Lpiwljub opkiughppp uwunwupwbwwnynipintt | twpiwnt-
unud |nlj hwigugnpénipyul ypninjughwjh dwubudnp ppubnpdwb hudwp
Juwownph jud dwutwynp nnpuintd juownph wypnynjughwyh hwdwn (hnn-
Juwd 477): Uju kplnt hwhgwlipubph' Jupwnph b dwubu]np npnpunid jupwn-
ph ptnpnipmniup yuydwbwynpdws | Zuywunwih hwjulneniyghnt punu-
puljwuinipjudp, pwtgh pptwhpujulut tnpdtpp UkS dwuwdp wwywhnynid
Eu Ynulptin nnpunid whnnipyuwt punupuljuinipjut hpugnpsnudp: Uw-
Yuy npluk Eplinyph pphwuhpudulut wpglipp, jupsnud Gup, whwnp k ukpunh
uju kplinygph hupundnp popnp gpubnpouditkpp, wy Yepy' (hth htwpun]n-
phiu mbhdbpuuy b bkpupwljwi, hbnbwpup opkbunph Uninkgmudp dhuygl
Juownph jud dwutwynp ninpuinid Jupwnph ypnynljughwjh hwdwp pptw-
Jut yuunuwupwtwnynipntt twpjpunbubnt duuny, wppupugyws sk b Jb-
puthnpudwt yuphp nih:

Lptwljut opkliugpph’ Yupunph Jud dwubun]np npnpuinid jupwnph wpn-
Ynjughuyh hwdwp wuwunwupwbwnynipnit twpownbunng  hwiguljugqdp
(hnnws 477), Ukp Jupshpny, whkwp k buybku pdpugpdh b wuwnwupwbun-
Ynipnit twpiwntuh wnhwuwpul] hwbhgugnpsnipjut ypnynlughuyh hw-
Uwp: Unwowplpny hwiguiuqup whnp E mubiw thpupwlub pinge uww-
nuwuhwtunynipntt twhunbubng gutljugus mkuwlh hwtigugnpénipjut
wpnynljughuyh hwdwp' h nuppbpmpmni $puqubinnuy phnygp niikgnn gnp-
6nn hwuguljuquh:

Unyb wpjuwnwtiph opowtwubpnud, shwjuljukiny pugwhuwyntint «<hw-
gugnpdnipjul ypnjuwlughw» tplnyph nne pptwhpudulut Enipiniup,
yupquuku Wkup, np mkuwjwt twjuppulnd puttwpljut wnwuplw whwnp |
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nuntwb hwigugnpdnipjut ypnynlughwjh b hwigulgnipjui mwupwbgwn-
dwl swthwthoubipp, htywhu twb ypnynuwwnnnph b ypnynlughuyh Gupwnpy-
Jwd wudh wpwuppubph pphwhpujuljwt quuhwnwlubkpp:

Jdbpp owpunpyush htwn dbluntn, jupsnud Gup, Jupspunhwyuyghtt wyhwp £
hufwply wytt Uninbgnudp, pun nph’ hwigugnpsmipyub ypndnljughwh mih
Uhuyt puguuwuit punyp: Zbwpwynp Eu nhuyphp, Epp oyykipunhy wphiwnwlyh-
gn wudht vwunph hp phinudnpmpyut vke pungpljyus hwigutph hwdbdwnnie-
Judp wnwyl) phpl hwigutph jud Jupswljub ppujupuindwt jud wnhw-
vwpul npbik nkuwlh hpwdwhwhinnud shwdwpynn wpwpph junwpdwb:

Lpthwljut hpwyniuph ghwnnipniuntd, hywyku wpnkt uok) Eup, hwinhuynd
Elu twl wyty huh puunnnnipnitubkp, npnup owbpuwwnhy tkpnpuwb pupwgpnid
hwbigugnpénmipjut ypnynjughw yuunid Eu hpuwuswth wpwuppubph owp-
phi, Epp npu juwnwpnidp hwdwpynid £ hwiigwynp ghnnudnpnipjut hwjn-
twpkpdwl, wyth swip hwiugwupubph jutjudw jud junwpduws hwhgup-
ukph puguhwjndwt vhul jud wnwyt] wppnibudtn vhongp®: Ukp Junpsh-
pny wju wpwewplikph hpugnpsnidp wpnupugus st wpwgehtt hkpphi un-
ghwjwlwt nhunwulniihg, pwiugh wwtwnhy hpwdhdwljiutpnid hpuub
httwpwynpnipjni E ubndynid puquuphy whdwig hwigugnpénipjut uvwnnk-
It wy wpupughbng hwigudnp gnpdmubnipjut pugwhwpntui dhuly
Jud wnwyt] wpynibwytn dvhongp 1hubnt hwbqudwipny: Uwljuyh hpudw-
swth wpnynjughwih wpdbinpdw nbuwilynithg nnowdhwn tup hwdwpnid
pugunnipnit vwhdwik]: Uudwép Jepupbpnud | wyt niwpkphb, bpp hwigu-
gnpénipjult wpnynjughwt npulinpl) £ twhpwyuwwnpuunynn jud junwp-
Ynn hwigwiph hudbdwnnipjudp wykjh ptph hwiguwiph junwpdwi vwg-
nhny: Swpungpyusp wnwyt] wwnkpuynp tkpuyugubint hadwp putwp-
tup htwnlyw) ophtiyp:

Uqquyhtt widunwugnipjuit Swowynipjutt wouwwnmwlhgp  «ouipuwnhy
ubpypmud»  oykpwwnhy-hknwimquiut  vhgngundw  opowbwljubpnid
ukpgpyl) £ wpgljws quiguswhtt hwjwp hpwljwiwgunny wtdwig spow-
unud: Zwjwph dudwbwl) npu juquuybpuyhsttinhg Ukhp Yns £ wnid hwdup-
Justubnhtt pwupdyt] junwjwpnipjub okup, thpunidt] wynkn b quypl) hy-
huwtnipiniup: Lippus wojuwwnwlhgp unbndduwsd hpwyhdwlnud vhongubn
dkntwupynud hunjwph wljnhy pdpht nwphwdngbne mynmpjudp Gpubg nin-
nopitny thnnngh pwtniputph wywlhiubpp swppbintg, Juywiws dkpktwt-
e Juwubne b wyte

‘Ljwupugpyus hpwgh&wlp, pun tnipjub, nddup |k hwigugnpénipjut wypn-
Ynjughw hwudwnpl), ptl dbwjui wenidng wnljw k hwigugnpénipjut uwy-

3 Sk'u Pagaunncxmii C.H. TIpoBOKALMs IPECTYIUICHUS KAK KOMIUIGKCHbIHA HHCTHTYT YTOJIOBHOTO TPABa:
TpoOIEMBI TEOPHH H TIPAKTUKH: aBToped. Iuc. ... A-pa fopua. Hayk. H. Hosropox, 2011, tokp 5, 13-14:
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noud: Uwljuyt wyju hpughdwlju nith nuppkpuljhy wpwbdtwhwinynipinil. o-
whkpwwnhy wojuwnwlhgn gnpé k niukgh] wytyhuh whdwtg hbwn, npnup wppku
huy J&nwlwunpt npnoky Ehtt hwbigwip Juuwnpk: Nrunh, dbp Jupshpnd,
wthpwdtown k poyjunptih fwbwsk] hwigugnpénipni twnwwyuwnpuunnng
Jud Juunwpnn wwdwg hpkug ghunwynpnipju ke pungplyws hwugwuph
hudbdwinnipjudp wytih plpl hwigwuph junwpdwip vugpbp:

Yupdnid klp tdwbwinhy nhwpkpp whnp b hunwlnpb jupgqudnpyti
ppiwut opkuunpnipjudp: Nunh wnwewpynid Gup wy) whwnnipniuukph b
Uhguqquyhti hwgnmnwd thnpdh?” hwoyundwdp 22 pphwlub opkliugpph «O-
whpuwnhy-hbnwpniqujut gnpéniubnipmnit hppwlwbwgunn  dwpdhuubph
htwn hudwgnpswlgtp» Jepurnwnnipjudp 41-pn hnpdusnid wdpwgpk) unpd
htwnljw) pnuwinulnipjudp. «Oubkpunhy-htnwiniquijut vhongunnidubtp
hpwwuwgutihu unyt opktiugppny twppwnbujws hwugugnpdnipju wpn-
Unjughw juwnwpws wihdp Luipwluw b pphujub gqunwupwbwnynpjub
npughwunip hhuntupubpny, pugunnipjudp wjb nhwptph, ipp hwbgugnpénipe-
Jjut ypnynljughwi npulinply £ widhle hp ghunudnpmpyut dke pungpljws
twpwywnpuunynn jud junwpynn hwiguiph hudbdwnnpjudp wbkih
ptpl hwuguiph junwpdw vunpbing»:

IV. Bqpuljugnipnii

Unyb wppuwnwiph spowbwlubpnid hpujutwugdus hbkwnwgqnunnipiui
wpyniupmd Juwnwnt) Gup Uh owpp Eqpuljugnipmniuubp, npnughg hhdtw-
Juuubpp hwignid Eu hbnlywhte

1. Zwbgugnpémpjut ypmjnjughuyh pphwhpuduljut wpgkipp whnp &
Ukpwoh njuy Eplingph htwpwynp popnp ypubnpmdubpp, wyy Yepy' (huh
hiupuynphtiu nithdbpuuy b tbpunwlul, hnbwpwp opkunph Uninkgnudp
dhuyt jupwnph jud dwutwynp njnpuiunmd jupwnph wypnynjughuyh hwdwp
ppiujut yunwupwtwnynipinit twuwnbubnt dwuny, wppupugdws sk b
YEputhnjudwl juphp nitth: Qrunh pkwljub opkugpph jupwnph Jud dwu-
twynn ninpunnid Juownph ypnynjughwih hudwp yunwupwmbwnynipinit
twpuwntuny hwiugujuqup (hnpdws 477), Jupdnwd Eup, whwp b Euwybu
hudpugpyh b yunuwuppwtwnynipinit twhpunbuh wphwuwpuly hwbhgugnp-
Snipjut ywpnynughuwh hwdwp: Unwewnlynn hmbgujuqup yhwnp E nitktw

% Unyjit hnnwish muntdbwuhpntpyut wowplughg goipu kwy) whnnienibibph hwbgugnpént-
pjw ypnynjughuyht ykpwpbpnn jupquynponudubph b ypuluhluyh hbnwgnunudp, puwth np
wylt ppujuwhwdwdbiunwljui Jipnismpjut pujuljwht juyt phdw E, nphtt dEup winpw-
nunbwnt Lup hwonpnhy: Mupquuybu uokup, np hwbigugnpénipjut ypnynlughwb ppknpki
wpghpws b dwypgudwpuyhtt ppujuiut hwdwlupgh, htybu twb wignuupuntwlui
hpunjwlwi hudwlupgh dh swpp bpliutpm, wyy pynud” Udbphlwgh Uhwgyu Luhwiqubpnd:
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Ukpunwlub pinyp yunwuwbunynemntt iuuinbubng guiljugus nk-
uwlh hwigugnpsmpub wpnynjughuyh hudwp h wwppbpnipym $pug-
Ukl punype niukgnn gnpénn hwguljuquh:

znpJush opowbwubipnid shwuljubny puguhwjnbint <hwiugugnpdnip-
jutt wpnjuljughw» kpinygph nne pphwhpujwlwi Empmiip wwpquwbu
uptup, np nhuwljut dujupgulnd putwpjut wewpluw wyhnp | nuntiwt
hwbgugnpénipjut ypnynjughwjh b hwuguljgnipjut nupuewndwu swthuw-

uhoubnp, htywtu bl ypnynuwwnnph b ywpnynughuyh Eupupldws wudh w-
puppubiph ppiwhpudujut ghwhwnwljuubpp:

2. Updunplyny hpujwswith wypndnjughwi’ npuyku pphuljwi wuwnwuhuw-
twumpmip pugunnny hwbquiwbp wewewpmu Lip 22 pphwluib o-
phiugpph «Oubpunhy-hbnwuniquljui gnpsnibbnipmi hpuljwbwging
dwpphdubnph htwn hwdwgnpsulghip» Jepununnipjudp 41-pn honubsnid wid-
nugnty unpd hnlbyw) pndwinunipjudp. «Oubkpunhy-htknwniquijut vh-
ongunnidukp hpuljutwgubihu unyb opttugppny twpupwinbuywé hwugugnp-
Snipjult ypnynjughw juwnwpws widp Eupuju b pphuljut quunwupw-
twnynipjut punhwinip hhunitupttpny, puguonipjudp wyt nhwpkph, tpp
hwtgugnnpénipjut ypnynjughwt npulinpk kEwtdht hp phinwynpnipyu Uk
pungpyjus btwppwywnpuunyng jud junwpyng hwiguwiph hwdbdwnnipe-
jadp wykih phpl hwbguiph juwnwupdwt vwnpkny»:

IF'AI'NK KA3UHSAH, T'EBOPI' BAPCEI'SIH — Omoenenue 3akonnvix onepamugHo-
PO3bICKHBIX MEPORPUAMUIL OM NPOBOKAUUU NPECHYNIEHUA: CHAHOAPMbL, YCMAHO8IEHHbIC
egponeiickum cyoom no npageam uenogexa. — llenb AaHHOW cTaTbu - IPEJCTaBUTh
apryMEHTUPOBAaHHOE MpPEIJOXKEHHEe O KPUMUHAJIM3AIMK MPOBOKALMM IPECTYIICHUS B
pe3yJabTaTe JeTajlbHOr0 U3yYeHHs M CUCTEMATUYECKOTO U3JI0KEHHUS KpUTEPHEB, YCTAHOBIICHHBIX
EBpormeiickum cynoM 1o mpaBaM dYeloBeKa, C Y4ETOM HIAEH TNPaBOMEPHOW IPOBOKAIUHI
IpecTyIUIeHUs U €€ 0COOEHHOCTEl.

JIs MOCTIDKEHUS TIOCTaBICHHON LEIHM B CTaThe AHAIM3HPYIOTCS KPUTEPHH, YCTAHOBJICHHBIE
EBpomnelickum cyoM HO IpaBaM YelIOBEKa IO pe3ysbTaTaM pPacCMOTpPEHHs IHOJAaHHBIX B CYI
3asBJICHHH O 3aKOHHOCTH W TPAaBOMEPHOCTH MAAHHBIX, IOJYyYEHHBIX B XOJE OINEPaTHBHO-
PO3BICKHON AEATETBHOCTH. JTH KPUTEPHU IO3BOJSAIOT OTTPAHWYUTH 3aKOHHBIE OIEPAaTHBHO-
PO3BICKHBIE MEpOIPHUATUS OT IPOBOKALMU IpecTyluleHus. Mcxons u3 coaepkaHHs STHX
KPHUTEPHEB, OHU YCIOBHO KJIACCU(HIIMPOBAHEI B ONPEENEHHBIX TPYIIIaX.

B pe3ynbraTe NpoBEAEHHOTO B CTAThe HCCIIEN0OBAaHUS IIPEUIAracTCsi KOMILIEKCHO (BCECTOPOHHE)
KPUMHUHAIM3UPOBATh NPOBOKAIMIO IMPECTYIJICHHs, YYUTHIBAs YCHELIHYIO NPAKTHKY IPYTHX
CTpaH W MEXAYHApOJHO TNPHU3HAHHYIO MpPAKTHKy. B To ke Bpems, NpuaaBas BaXHOCTb
[PAaBOMEPHOM  INPOBOKAIWK, MpEAJaraeTcs YCTAHOBUTb  YTOJOBHO-TIPABOBYIO  HOPMY,
paccMaTpUBAIOIIYIO €€ KaK 00CTOSATENbCTBO, HCKIIOYAIOIIEE YTOJIOBHYIO OTBETCTBEHHOCTb.

KioueBble ciI0Ba: onepamusHoO-po3bICKHOE Meponpusmue, 3aKOHHOCMb ONepamueHO-
PO3bICKHO20 MEPONPUAMUS, NPOGOKAYUS NPECMYNIEHUS, NOIUYEUCKAs J08YWKA, NPABOMEPHAs
nposokayus, Esponetickuii cyo no npasam uenogexa, Egponelickas KOH8eHYUS NO NPABAM Helo-
6eKa, Y20N08HbIU KOOEKC
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GAGIK GHAZINIAN, GEVORG BARSEGHIAN - Separation of Lawful Operational-
Search Measures From Provocation of a Crime: Standards Established by the European Court
of Human Rights. — The aim of this article is to present a reasoned proposal for the criminalization
of provocation of a crime as a result of a detailed study and systematic presentation of the criteria
set by the European Court of Human Rights, taking into account the idea of lawful provocation of
a crime and its features.

To achieve this objective, the article analyzes the criteria established by the European Court of
Human Rights based on the examination of applications submitted to the Court concerning the
legality and lawfulness of data obtained through operational-search activities. These criteria allow
for the differentiation of lawful operational-search measures from the provocation of a crime.
Based on the content of these criteria, they have been conditionally classified into specific groups.
As a result of the research conducted in the article, it is proposed to comprehensively criminalize
the provocation of a crime, taking into account the successful practices of other countries and
internationally recognized practices. At the same time, valuing lawful provocation, it is suggested
to establish a criminal-legal norm that would consider it a circumstance excluding criminal
liability.

Key words: operational-search measure, legality of operational-search measure, provocation of
crime, police trap, lawful provocation, European Court of Human Rights, European Convention
on Human Rights, Criminal Code
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Pwgh nputthg, hnnjwsh hinhttwlubpp hwinnil) nipwnponipnih Gt hpuhpnud b
uyt hwhqudwphl, np Zujwunwith Zubpuwbnnipjut hwpbwt bputth bujwdw-
jub Zwbipuybunpui «bujudulut pptuljut ywnhdubph dwuht» opkupp sh
wupntbwlnd whophttwwt dhgpughuyh juquuitpydwi hudwp yunwujuw-
twunynipnit vwhdwing hpuwjuupgquynpnud: Upny juyulgnipjudp puggsynid E,
np wyjuy Epihpp puuynd | uyt whnnipyniuutph guppht, npuntkn whophttwlwi

Uhgpughugh Juquultpwynidp sh ghuwplynid npybu hwipnpkt Juuubquynp,
hwbgwynp tphnyp:

Pwwp punkp - wiopplulml dhqpughw, wiophlnuluml dhgpughugh juquulbp-
wnud, ppkwlul opkliughpp, hwigugnpénipinil, pplulul yuunmwupnulunyniend i,
wwwnpd, wpnwuwhdwiyul Ephphiph ppkwlwi opkhunpnienti

‘Ukpwénipnii

dudwiuwluljhg wohuuphnid dhgpughnt gnpdpupwgutpp dknp Eu phply
Jtpuqquyhtt punype: Fpwtp uljub] bu hyybu gpuljul, wjiybu k) puguuw-
Jul wgntgnipinit niuktw) puquuphy ywhnnipemniutbph Jpu: fuwlysnipjut
puwjut dhgpughwt dh Ynnuhg mpupwiynip dupgnt hpuynitpt k, huy
Ujmu Yynnuhg gopstwluimd qquih bywhwlnpmnit muh guiugus wh-
nmpjul (nph ypw nupwsynid k) unghjujul, ntnbuwlub, dannypyugqpu-
jul qupqugdut hudwp b twybu wqpmud £ hwdwyuwunwujowt Gplpukph
gnpépuytpuwyhtt hwpwpbkpnipniuttph ypu':

Uhwynpdws wqgbph juquwljpynipjut wgjuikpny optigop whwquwgny
Uhgqpughnt gnpépupwgbpnid tkpgpudyws k218 kpyhp: UUY-h Uhgpughw-
1h Uhowgqquyhtt juquuljbpymput juiunbudub hudwdwgh' dhist 2030
pwjuip Unnpuyh phwysmpjut dhgpughnt wlnpympjul gnigwithpp
YYywuquh 300 Uhihnt ywpy?:

Uy uyuijgnipyundp hwpl £ gk, np, ophtwlut dhgpughwh jujtwdw-
Juy mwpwsdnidhg pugh, dadwbwljulhg wywphnid wpdwbwgpynid £ hwb
wyy tplinyph wwophttwlwl gpubnpoidutph Juynit wg: pwiuny Wuydwiw-
Unpjws hudwyunuwupiwt hwuwpulnipmbibpmd unpuimd £ wgl hh-
twynp Unnwhngnipniip, np owpnibwjupup upynid ki unghwjwuljut, dow-
Ynipuyhl, jpntwljuwb wpuyunugdwi, ppuntpjudp junwpynn b swhwnhunw-
Jwl hwigugnpsmpnibibph nt hwigudnp wy gpubnpmudbph (wyy pdood’
hwuguynp tywdnunubph ophtiwjwiwgdwl, Yhns thwunmwpnpetph wyuwwn-
puundwl, ogrnuugnpduwt b hpugdwy) wgh htn juwws funghpubpps:

1Sku Bykaneposa JI. A., Yroposa T.H. TpancrpaHu4Hoe nepeMelieHle HeleralbHbIX MHIPAHTOB: 0CO-
OCHHOCTH YrOJIOBHO-IIPABOBOTO MPOTHBOACHCTBUS B cTpaHax EBpocorosa // Yuensie Tpyabl Poccuiickoit
aKaJIeMHH aJBOKaTypHl 1 HoTapHata. Ne 4(67), 2022, Lotip 59-60:

2 Sk'u JHoarosa H. C. Hesaxounas MHTPalUs: aKTyaJIbHbIE IPOOIeMbl OOPHOBI B COBPEMEHHBIX YCIOBHSAX.
M.: ®ennkc, 2015, by 4:

3 Sk'u Kysuenosa H. B. OcoGeHHOCTH YrOIOBHO-IPABOBOTO IIPOTHBOACHCTBHS KOHTPAGAHIE MATPAHTOB B
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Onpdwughnbtph  qwhwndudp’  whophtwljwi  dhgpughwyh  wnun]ty
Junutiquuynp npubnpnidubp Eu npu juquuljipyyws Autpp, npotp juwydus
Eu JEpwgquyhtt hwigwynp judpbiph gnpéniubinipjut htiwn: Cun npnud, ngpuighg
gnjugnn hujuwjulwi hwiuguynp Ejudninttpp hwdwngpbh Bu pdpudhengub-
nh b qtuph wmwophth opowimnnipinithg wnwewgnnutnh htn: Twubiwynpu-
whu, dwubwgbntph hwoqupliubpny wbophttwjwt Yhgpughuyh juquw-
YEpwdwdp qpunynn ykpuqquyhtt hwiguynp fudpbinh muptlut Bjudninik-
ph swhp gipuquintgnud £ 12 dhthwipy GUU nojupp®:

Lutiwupyynn puguuwljut Eptnyph nbd wpynitbwdbn wuypwph hpudw-
jul wywhnyuwt mbuwblnithg, vhowqquihtt hpujujut hudwywnwu-
huwutt hwuwnwpnptphg pugh, hwnjuybu jupbnpynid Eu whophttwljut vhg-
nughwjh wwppkp npubnpmudubphtt hwjwgpbnit ninpdus tkpyknwlub o-
phuugpuljut jupquynpnidubpp: Cun npnud, wpnuwuwhdwiyub Eplputph o-
phuuppuljuwh winbpt wn wenidny wyph Eu pujunid dhgpughn jwuntuutph
hrhuindwb pphuljubugdut muppkp wunhgwbng:

Zhdww hnwgnunipmi

Utp hbnwgnunipjut sppwtwlubpnmid wyn juuwwlgnipjudp huply Eup
hudwpnid wunpunyuntw] BYypuuhwjui ntnbkuwjuwt Jhnipjut (wyjunt-
htn twl' BUSU), Bypnyuljwi Uhnipjui (wyunthbn bwb 6U) whnn pjnih-
ubpnud, hywbu twb wpnwuwhdwiywi wy) Epypukpnud (GU'G, 292, ULS £-
phunwihw, Ywiwnw, Udunpuwjhw b wji) wejuw pptwhpuduiuit hwdw-
yuunuwupwl jupquynpnidubtph yEpnwdnipjubp: Cun npnud, h mwuppbpnipe-
i BUSU tpypubph, npnug ywpuqumud hwiguljuqd, wwwnhd Jud
pptwhpujulwt ukpgnpénipiut wy) vhong twjuwintunn unpdbpp jupnn b
Yhpwnyk] huyh ppwlub opklugppnid pingplykinig htwnn, ph’ pndwbm-
ghpdwiuljwh b pk’ whqnuupunbwlui hpudulwb phnwihpubph kplplk-
nh Uks dwunid gnpénid ku bl mnwtdht ninpuntbkp jupquynpnn wy (&nt-
nuyhtt) tnpdwnhy hpwjwluwi wnbkp, npnup twb pphwljut Wunwuhw-
twwnynipintt b vwhdwinid gpuignid twpwnbudws wpglpubpp fuwfu-
wnkint hudwp’:

OTJEBHBIX eBponeickux crpaHax // Marepuanst XXI MexayHapoJHOW HAy4YHO—TIPAKTHYECKOM
koH(epenmun Cn6lOU MBJI Poccun. KpacHospek, 2018, Lo 151:

4 Sk'y, opbhuﬂl‘ Camoiiiiok H. B. YronoBHO-paBoBas XapaKTEPHCTHKA OpPraHU3alWH HE3aKOHHON
murparmu // Murparmontoe npaso. 2009, Ne 4, o 7:

5 Uy dwupl wown]b) dwpudwub nk v, ophtiwl)” Apremo B. ¥O., Biaacos U. C., Toosanosa H. A.
M JIp., Murpanus ¥ npecTymHOCTb: CPABHUTEIBLHO-TIPaBoBO# aHanu3: Monorpadus / OtB. pen. 1.C. Bnacos,
H.A. Tonoanoa. M.: U3uCIl, Konrpakr, 2012 // CIIC «KoncynsrantIlnroc», Kpacnos A. IO.,
TocynapcTBeHHas MOJIUTHKA MPOTUBOACHCTBUS HE3aKOHHOM Murparmu: Jluc. ... KaHI. MONUT. HayK. M.,
2010, totp 110-128, KusoroBckas WM. T'. Hramus: ombIT GOpbOBI C HeleraiabHOH HMMHUIpalUEH.
[Onexktponnsiii  pecypc]. Pexum moctyma: http:/www.perspektivy.info/rus/gos/italija_opyt borby s
nelegalnoj_immigracijej _2012-01-13.htm



26 Fuwlpkp Eplwih hwduyuwpubh. Ppuughunieindl

BUSU-U, husytu hwyjnth k, thpwqquyhtt hpujuuntpjunnipjudp odngus
nwpuwswopowtiwght nbtnkuwljut hnkgpuwt thowqquyhtt juquuybpuynipe-
itk opp thipju wuydwitbpnud dhwdnpnud £ Zuyuunwtth Zubipuybune-
pintup, Fijupniuh Zwipuy bnnipiniup, Twqujuunwih Zubpuy bnngegniip,
Apnquuuith Zwbpuybwnnipiniup b ntuwunwh Fwotnipynibp:

FEywnmiup Zubpuytnnipoiinud wiophtwljwt Uhgpughuyh juquuljbpy-
dwt hwdwp yunmwupwtwnympntt £ twpwunbuus ppiujut optiugpph
hnnpJws 371'-ny°, nph 1-htt dwuh hwdwdwy nyjuw wpwppp punpnoynud | hEnb-
Tu1 YEpy. «Ownupbpypyu punupwughtbph jud punupughnipinth snitikgnn wb-
dwtig wyonhtuh Untnpp Fhjunniuh Zwbpuynnipinil, fhjurniuh Zubpuwb-
wnnipjniind bpwtg qnidbp jud fhjwpniup Zubpuybnnipjut mupuspny
upuig ninuhnjunidp (nmupubgnidp) juquuitpytp jud gjudupbip jud
nput tyuwuwnkpr: Ujy wpupph hwdwp npybu wunhd twpwnbudws k ju-
qubpp’ 1-3 wdhu dundbnny, jud wquinmpjut vuhdwiwthwlndp” dhigh 5
nuph dudlnny, jud wquinugplnudp’ anygl dudlyinn:

‘Unyju hnnduwsh 2-py dwut wewy ) juhun wuwnwupwbwwnynipini | uwh-
dwinid whophttmljutt Uhgpughwh Juquultpydwit hwdwp, npp Junwpyty
E onnwpbpypu punupwughutph Jud pwnupwughnipini sniukgnn whdwhg
Ywiph jud wenpomipjut hwdwp Juuiquynp Enuwtwyng jud juwydws k
upwtg Wjundwdp nudwt jud tpuig yuwnhyu nt wpdubwyunynipiniip
ujuwunwugunn Jepwpkpuniuph htn jud junwpdb) Eyphht wiqud jud judph
ynnuhg twutwlub hudwdwinpyudp jud ywonntunwp whdh Ynndhg hp
wuwownnibwlwl nhppt oqguuugnpstny: Lutiwplynn wpwppp wyyws Swbipuw-
gnighs hwlquuwbpubpmd junwpkp gqundymd b wquunugpliudp’ 3-7
wnwph dudtnny, b mniquipny jud wpwbg npu:

qtpp tkpuyugdws hpwwlwpquynpoidutphg Jupkjh £ hinbnipnit
wlk], np Phjunniuh Zwipuy bnnipjniinud putiwnplynn hwigugnpénipiniup
Eupwnpnud £ dhwyt onwpbplpjuw punupwughtiph jud punupughnipinil
snilikgnn widwtg wujophtth Unuinpp £Z, PZ-nud ipwiig quniidbip fud £Z -
pwsdpny upwbg mEknuhnhnidp (mwpuwignudp) juquuljbpybnt hin juy-
Jwsd npubinpnidbpp: Cung npnud, pphwhpuduwljwi nplk tpwbwlnipini sni-
Ukt hwbgugnpsnipyul swpdwnhpp, tyuinwlp b kywbwlp: Ujuhiph widh
(wjwfu pwnupughnipniihg juud npu pugulwjnipynihg) kpp £2-hg,
upw onwpkpypuw whwnnipnit Untnpp juwd onwpbpypu whnnipnruncd
quiykjt wwonphh Ywquulitpwbhip sh jwupnn wwunwupwbwnynipnil
wnweowgubk] wlju) Epyph pptwlwi opkuugpph hnpdwé 371'-ny, hushu
nddup E hudwdwyuky:

6 Sk'u Yronoeusiii Koxeke Pecriy6iuku Benapycs ot 09.07.1999 Ne 275-3 (¢ u3m. u moi. ot 14.03.2023) //
https://pravo.by/document/?guid=3871&p0=hk9900275
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Twquunwih Zwipuybnmpniimy wiophtwlwi hgpughuwyh juqdw-
Yhpyuwt hwdwp yunwupwbwwnynipinit E iwpwnbugws ppiuljut optu-
qpph hnnwd 394-m7, nph 1-htt dwuh hwdwdwgh' ndju) wpuppp pinponoynid &
htwnlyuy YEpy. «Sputuynpuughtt thong fud Yhns thuunwpnine jud puwyb-
1 ud wyp nwpwsp npudwnntni, hywytu bub punupwughtpht, onwpkpy-
pughubpht jud punupughnipinit sniikgnn whdwig Twqujuunwth Zubpw-
ytwnnipinit wyonhth dntinph jud Ejph jud TMwquiuinwih Zutpuybunnip-
Jutt nupwspny wyonhth nbknupwnpdybint hwdwn wy) Swnwjnipniuaubp dw-
wnnigljnt Uhongny whophttwjw thgpughw juquultputip»: Uju hwbgugnnp-
smpyniip wwinddmu £ inniquipny dhist 2 hwqup uduwljub hwsyupljuyghi
gniguitholibph suthny, Jud nipnhs wpnunwbipbpny iyl suthn, jud hwi-
puhlt woiunwiipitph tkpgpuadtyny dhish 600 dwd wbnnm pjudp, jud w-
quumpjut vwhdwiwhwldudp dhist 2 wwph dudbnny, jud wquinw-
qpuundp’ tinyt dwdfkinny, b gnuph ppiwgpuduundp jud wnwbg npu:

‘Unyju hnnuwsh 2-py dwubt wpwy k) jphunn yunwupwbwnynipinit £ uwh-
dwinid whophttwljut dhgpughwjh Juquultpydw hwdwp, npp Juunwpygty
twidh Ynquihg hp swnunnuljul jhugnpnipniiikpt oqunugnpstng, jud Uh
hunwlp wtdwtg Ynnuhg twpbwut hwdwdwjunipyudp: Zuuguwipp tpdws
swlpugnighs hwiquiwiplitpny junwpbp yuinddnud £ nmquipny dhish
5 hwqup wduwljut hwygupluyhtt gniguwthputinh swthny, Yud ninnhs wohw-
nwbpbbpm] iyl sunhm), Jud hwbpughll wohunwipkph tbpgpudbyngd
Uhlis 1200 dund nlinnnipyundp, jud wquunnipyul vwhdwbuhwuldudp dhish
5 wwph dudlbnny, jud wquuugpuudp tnygh dwudknm] dhish 3 wwuph
dudltuniny npnowlh wwownnuubp qpunbtgubint jud npnywlh gnpéniubinige-
judp qpuntime hpunniiphg qpljtiny jud wowbg npu, b gniyph pruwgpui-
dudp Jud wnwtig npu:

ULoywd hnnuwsh 3-py dwutt wowdl] juhun yunwuppwbwnynipni k
unwhdwind wuophttwjwt dhqpughuyh juqduybpydwt hwdwp, npp Ju-
wnwpyt) E hwiguynp dph (Mwqupuunwih Zwtpuybnnipjut pp. op.-h hng-
Juws 31-h 3-py dwuh hudwdwyi hwbguljgnipul wnunb] unwbquinp A k
- U.U,, uL.2) §nnuhg: Zwugwipp ndju wowyl) swipugnighs hwiqudwipny
Juwnupkp wundynd E wquuugpuudp 3-7 nmwuph dudlbnngd, b gnyph
pruwgpuydudp jud wnwtg npu:

Lkpuwyugyws hpwdwluwpguynpoidutph Jipnwdniemniup hhdp E vniwhu
Eqpujugubint, np TZwqupunwih Zwbpuybnnipjub pphuljut optuugpniype-
judp, twju, putwplynny hwigugnpénipniut wpwyl] dwbpudwut b aljuw-
pugpyus: Uwubwynpuwbu, hongusé 394-h 1-ht dwup twpownbtunid L wio-
phiwlwi Uhgpughugh juquuljtpyduwt wpunfb] nupusius inubulibpp

7 Sk'u YronoBHbIit Kopekc Peciyonuku Kazaxcran ot 03.07.2014 r. Ne 226V (c u3m. u jgom. ot
12.09.2023 r.) // https://online.zakon.kz/Document/?doc_id=31575252
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npuwbuynpiwghl vhong Jud YEns thuwunwpninpe Jud ptwlth jud w)) nw-
pwdp mpuwdwnpbip: Udkhl, nputg guilp uyunhs sk dwnbwbyogus k awub
tplhp wyophuh Ununph fund tiph und Eplph nupwspny wyophuh nknu-
owipdytint hwdwp wy) Swownipniutbp wwnnigkipn: Cun npmd, tpgws hnn-
Judny yunwupwbwwnynipntt |k twpuwnbuynid ny dhuwytt onwpbppu pu-
nupwughubtph Jud punupwughnipinit sniitkgnn wwdwig, wjh Twqujuunwih
puqupughubph wtophttwjwt dhqpughwt juquultpuybint hwdwp: Ldut
Unnkgnidp, upsnwd tup, {hnyht wpgqupugdws k:

Pugh npuihg, Twqupuunwih Zwuipuwybnnpeut ppiwljut opkunpnip-
Judp twpjuwintudws Eu hywbu swipugnighs, wyuy bu b wnwyb) swipugnighs
Uh pwipp hwbiqudwpttip, npnup punid B vhpwqquyhtt hpuduwjwi hwdwuyw-
nuwupiwl Jupquynpnidubphg: Cun npnid, gu twb hwdwywnuuuwt vwul-
ghwubph wwppbpulduws twpwnbudwt hhdp E hwunhuwgt), husp bu, dkp
Jupshpny, thnyht wpnupugdws t: Uhlitngt dudwbwyy, vuluyt, ndjuyg Epyph
ppiwjuit opktiughppp Wwwnmuwuppwtwnynipmnit sh twppunbunid widh (wb-
Yuiju punwipwighnipnt thg fud npw puguljwynipyniihg) onwpbpypyw whwnt-
pintt Uniwnpp jud onwpbpypu wyhnnipiniind tpu gkt wmyophth Jug-
dwljpybtnt hwdwp, husht nddup E hudwdwjuky:

Ipnquuuith Zwipuwbunpoiind, b wwppipnipmnit GUSU wy) whinn-
pintuubkph ppkwjub opktunpnipjul, npntn putwplynn hwbhgugnpénipiniup
ntn k qunb] <Gunwjupdwt upgh nbd ninnyué» hwiguwynp wpwpputiph swp-
pnud, wbophttwwi dhgpughuyh Juquuyjbpynudp twppunbudws b «Uwpngne
wdtwjut wquunipyut nEd ninnus hwigugnpdmpjniuubp» Jepnwnnipe-
Judp gnifu 25-nd: Uy hwigugnpsénipjut hwdwp wuwnwujuowbwnynipyniu |
twwntujws \pnquinutth Zwbipuwbnnipjut pp. op.-h hnnjws 168-ny8, nph
1-htt dwuh hudwdwi’ wfju wpuppp pinpnoynud E hknlbyug Yhpy. «Ognin
unwbwnt tyuinulny® jud wpwbg ngpu wwophtwju thgpughw juquw-
YEpuybip jud dhgpuitintitpht, onwpkpyppu punupwughlitphtt b punwpu-
ghnipinit sniubignn wbdwtg wwonphth ukpyplip juwd wpnwhwibkp Jud
npuwbuynpiwghlt Uhong Jud Ylns thuunwpninpe Jud ptwlth jud w)) nw-
pwdp npudwnpkp, hswbu twb \pnquunwith Zwtpwybknnipmnit wyophp
Ununph Jud Gph jud Tpnquunuith Zwipuybnnipyut mupwsdpny wujophth
nbknuowunpdybnt jud nupubgdwut hwdwp wy) swnwynipniatbp dwnnighp:
Uy hwbigugnpénipiniip qundymd b wquunugpluudp 3-5 wwph dundlb-
wnny, U npnowljh wuowmntubp qpunkgubkint jud npnowlh gnpéniubnipjundp
qpunytpm hpwyniiphg qplytnd Uplish 3 mwph dudknng:

ULoywd hnnuwsh 2-py dwutt wowyl] juhun yunwuppwbwnynipnt k

8 Sk u Yromnoeusiii Koxeke Koipraisckoii Pecry6mukn ot 28.10.2021 1. Ne 127 (¢ u3M. 1 xom. ot 10.10.2023
r.) // https://online.zakon.kz/Document/?doc_1d=36675065
° Bupwunpynud k, np widjuy nhypnid junupp swhwnhnwlut bywnwlh dwuhpt b
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vwhuwimu tnyl wpupph hwdwp, npp junwpdby b 1) ipkuwgh tundudp,
2) hadph Ynnuhg, 3) hudph Ynnuhg twpitwljub hwdwdwyunipjudp, 4) widh Ynn-
Uhg hp sSwpwnnuljul (hugnpmpjnibibpl oquuugnpstny, 5) hwiguynphg
ynipuwlut jud wy] jujupdubnipjut dky quniynn wudh tfundudp, 6) wqg-
gnipnipjudp switp Jud wnwudtwybu swup Juwu yuwwndwnkiny, 7) juqlw-
YEpwdws fudph Ynnihg fud 8) hwiguynp hwdwgnpswlgnipjut juqunid:
Zuuguipp Jtpp puplus Swupwgnighs hwbquuwipubpny Juwmwpbp
wuwndynud £ wquunugpluudp’ 5-8 wwph dundljtinng, b gnyph priwgpun-
dwdp:

Lkpluyugyws hpwjuwlupgquynpnidutph 4Epnidnipiniup hhup £ wmwjhu
Eqpujugubini, np \pnquuuwih Zwtpuybnnipjub ppiuui optiugpniype-
judp u putwplynn hwiigugnpénipniut wowyt] dwipudwub £ tjupugp-
Jws: Uhlyphtn, h mwuppipmipinit Fijupniuh b Twqupunwih pphwljub o-
phuuppmipjut, wdjuy ghypmd twhpwnbudws £ bwb hwigugnpdnipjut
tyuwunwljp (ognin unnwbiwyp), hyp, Jupsnud Lup, (hndhtt wppupugyus k:
Uhlitinyb dwdwiwl, vwluyt, winpudwpwiwlui | pynid whophtiwlui
Uhgpughuwjh Juquuytpynidp dwppme wtdbwjut wqunnipyut gid ninn-
Jws huwtigugnpénipiniiubnh puppmid twppwnbubip: Futt wyt k, np wbonh-
twlwt dhgpuunutpp, npybu Juint, wju jud wju Eplhp whophiwlui
Uniwnp Jud Gjp Eu gopénid jud mnknupwnpdynid gpu tnwpwspny hpkg fud-
pny b unyjuhul gwulynipjudp: Udkih, tputp yunpuwuwn o hunud twb ygw-
bk jud gnypuyht punyeh Swnuwynipinit dwnnigl) nu juquulbpynnubphi:
Niunh ndywp k unub) wygws wudwig $hqhjuljut wqunnipjut nhd nintd-
gtnt dwupte

Pwuigh nputthg, nddup E wppupugdus hwdwpl) btwb Ypnquunuith Zwbpw-
ywhinmpjub pphwljut opkiugpph hnnuwsé 168-h unyu (2-p) dwuh nwppkp
Ytwnbtpny swupwgnighs wyiyhuh hwitqudwiptbph twpwwnbtunidp, huswhupp
kb putiuplyp]ny hwbgwlipp padph Ynnuhg (2-pn Yw), adph Ynqihg twletalub
hunfwdwjunipyundp (3-pn Ywn), juquuljtpyus pdph Yngihg (7-pn hln) jud
hwuguynp hwdwgnpswlgnipjut juqunid (8-pn Jhw) juwnmwpbip: Yupsnud
klp wnpunfb] wppupug]us Yjhubkp odws hnpdwsh tnp’ 3-py dwu wpwba-
twugubp b 2-pn dwunud pittwplyynn hwbguipp udph Ynndhg, huly 3-nud’ hwb-
guynp hudwgnpsuljgnipjut juquniud juwnwpkip twpowunbub)p:

Nmuwunuih Fwpimpmiimyd whophttmjut Uhgpughuyh juquulbpy-
dwl hwdwp wunuwuppwbwnynipntt | twjpwnbugws ppiwljut optiugpph
hnnfws 322'-n1'°, nph 1-htt dwuh hwdwdwy wfju) wpuppp panpnodmd k
htwnlyuy Yhpy. «Ounwpbpypw punupughubph jud punupwughnipntt sniuk-
gnn wbdwtg wyophth Uninpp [niuwunwbh twpbnipnil, (fniuwunwbh

10 Sk 'u Yronosasiit Kogexe Pocemiickoit ®enepartin ot 13.06.1996 . Ne 63—D3 (¢ U3M. U IOIL OT
25.12.2023 r.) / https://www.consultant.ru/document/cons_doc LAW_ 10699/
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Twotnipjniumd bpwtg wwonhth quuydbip jud ntuwunwith twptnipyut
tnwpwspny tpwbg wwonhtth mwpwughl] nbnuihnjunidp juquykpuybip:
Sju hwiguiipp yunddmd E wquuugpluudp dhish 5 nwph dudljlnny,
wquunnipjut nuhdwbuhuldudp dhish 2 nuph dudinny, jud wowbg
npu

ULoywd hnnuwsh 2-py dwutt wowyl] juhun yunwuppwbwnynipni k
uwhuwbnud inyt wpwppikph hwdwp, npnip junwupdl) ki w) topbwljub
huwdwdwjunipjudp fudph Jud juquultpydws fudph Ynndhg, p) niuwunw-
uh Twoltnmpjut nupwspnid hwigup Jjunwpknt tyunwlnyg jud q) wudh
ynnuhg hp swnuwynnuljui nhpph oquuugnpstiny: Zwigulipp toYws swipu-
gnighs hwbquuwipikpn] Junwpkp gundgnd £ uquunugqplpiudp dhish 7
wuph dudljkinny, b winiquiipny Uhiish 500 hwquip pnippnt jud punuuupn-
juth dhtist 3 mwpu wpnwnwyupdh jud wy) Bjudnh swihny, jud wnwig
npu, b wquunnpput vwhdwiwthwldudp’ dhish 2 nuph dudknng, jud w-
nwibig npu

Lkpuwyugyws hpwduwlwpquynpnidubphg Yunpkih £ hbnbinienit wik), np
Mniumunnwtth Ywptnipniuntd bu putwplynny hwbgugnpénipniup Eupwun-
powd |k dhuy onwpbppjuw punupughubph jud punupwughnipinit sniibignn
wdwig wwophth Untwnpp [}, (Fr-nud tpwtg qundbip fud (Y mwupuspny
upwtg nwpwughl mbnuthnpjunudp juquulibpybint htn juyws ppuln-
poudbipp: Upuhlipt' widh (whljwju punupughmpiniihg jud gpu paguljw-
jmpjnithg) kpp -hg, tpw’ onwpkplpu whinnipnih Uninpp Jud onw-
phplpyu whnmpyniinud guidk)t wwophth juquulkpuybip sh jupnn wuw-
nwupiwtwnynipinth wnwewgubty myjuy kpyph ppiwljut opttugpph hnngus
322'-ny, hghl, hywybu wpnkt tpyby k, nddup L hudwdwyuby:

Puigh npuithg, updws hnnpgwsh hdwuwnny unytybu ppwhpudulwi nplik
uowbwlnipnit sniukl hmigugnpénipjut pwupdwnhpn, tyuwnwlp b Eputw-
4p: Fw b, hisybu wpnkt tpyky k, nddup Ewpnupugjwsé hwdwpky:

by ykpwptpnud £ BU Epypubkpht, wyw hwpl t ok, np Jhdwjugpuljut
hudwywunwupwt gniguthoutph b thnpdwghinwljut quuwhwwnwlwuttph
huwdwduyh onmwpkppughlikph b punqupughnipnih sniitkgnn whawig Uksw-
dwutnipniip phulynud £ dpwvhwynud, SEpdwthuwynd, Uhpbpjuwbnubpnud
b Punwjhuynud: Zhpwwnwljjws ywhnnipniutbpt wnwewwnwp ki twb wiykquy
Uhgpuinubph pwbhwlyny': Nunh wyy wenidny wowyb] tyuwnwljuwhwpdup
E twju b wpwe hunnntl] winpununpd juwnwnk) hkug upgws tplputnh opkug-
poipjudp  bwpwnbujws  hwdwywnwupwt  hpuduupquynpnudutph
putiwpydwip:

11 Sk'u Vroposa T. H. KoMIapaTHBHBII aHAIIN3 YTONOBHOM OTBETCTBEHHOCTH 3a IPECTYILICHUS B cepe
murparmu: Jluc. .. kann. jopua. Hayk. M., 2019, Lo 80:
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Uwutwynpuwtu, whophtwjuwt dhqpughuyh juwtpwpgbjdwt hpuwduw-
Jul dhongutph dpwbuhwju hwdwlwpgp tkpwnnid £ htisybu ppujub o-
phuugpph, wyiwbu by dh pwpp wyp hpujuljut winbkph (wplunwipuyhl,
wnlwnpuyhly, Uhgpughnt opkiunpnipjut) npoyputpp: Cun npoud, dpwtuhuygh
opktunpmpjudp «wbophtiwjut dhgpughuwjh juquuljtpuynud» Jhpnunnipe-
judp hwiguljuqd twhiwnbuydws sk: Lutwplynn npnpunid vwhdwidws fup-
gqh nbhd munnJus hwbgugnpédnipniuubph swppnid nkn tu qunbk] Yhgpughnu
Jubntubph puwpndwt, duppjuitg dupuwikiugnipjub, hisyku tub Yins w-
Untuttwljuw hwpwpbpnipgnitubph htn juwyyws wpuppubpp'

Uhgqpughuyjh ninpup jupguynpnn hhdbwljut tnpdunhy wjnp dpub-
uhwjh «Onwpkpypughutiph dntnph, gnudbnt b wywuwnwh hpwyniuph dw-
uh» opkuughppt £, npp twl bwppwnbumd £ wbophtmljutt hgpughuyjh
Juquuitpynud hwtinhuwgnn hwiguwynp wpwppubp b wunhdubp vwhdw-
inud nputig hwdwp: Uwubwynpuygbu, gpu L.622-1 hnpdush hwdwdwgh' $h-
qhjulut wudh Ynnuhg dhgputnikp tkpypkip b dpwtuhuyh Zubpuybnne-
pjut mwpwspmid tpug wwophh quuybntt tywuwnbp unddnd tu w-
quunugpluudp’ wntuqi 5 nuph dudlinny, b nnquipny 30 hwqup k-
pogh swithng:

ULoywsd optitughppp wuunwupiwbwwnymipnitt E uwhdwinid twb hpudw-
putwlul whdwig hwdwp: Ujuwbu, npu L.625-1 hnpjwsh hudwdwyl
npwiuynpuuihtt juquultpynipjut Ynnlhg dSpwuhugh Zwtpuybnnie-
jutt mwpwsp GU punupwughnipnil sniikignn wtdwug ubkplpbkp jud wnwig
huwnnty poyjnynipjui b nmupuigdut hwunwpnptph Epiph wpwspny
tipwlg nknuithnjubp wundymu t wnmquipn] 5 huqup bpngh swthny joi-
puwpwisinip kphpynn jud nknuithnpuynn whdh hwdwp: Fugh wyg, Jupnn k
twl juubkgyl] hwdwwyunwuhwt juquulbpynipjut gnpéniibnipniin:

Unyl opkbiugpph npnyplbkphtt hudwywnwupub hwbguynp b hudwp-
Ynud bl wnwig hwdwntny ptwljybnt dnwunpnipjut wdniubnipniup jud
huypnipnit (wypnipgnily) wwskip, Epk wyn gnpénnmpniuubpp juunwpydty
kU punupwughnipni jud jugnipjut jupguyhdwl dknp phpknt jud wp-
wnwpunidhg juntuuthbint tyyunwlny, hsyhu twb wodws gnpépupwugubpp
Yuquulkpykp: Uyn wpuppbbpp gqundymd kb wquinugpldudp’ 5 wwph
dundjtinny, b iniquitipny 15 hwquip bpngh swihng:

Uhgqpughnt Juunuttpp juwponbnt npny gpubinpnidutph hwdwp pplw-
Jul yuunwupwiwwnynipnt | twpjpunbudws twb Spwuhwih wywnw-
puijhti opkiugppny: Uwubunjnpuygbu, npu 1.364-3 (M) hnpush hudwdwyl

12 Sk'u $pwliupwgh pplwlub opkiughpp // https:/legislationline.org/france
13 Sk u KoieKe 0 Bbe3/ie i peObIBAHIK MHOCTPAHIIEB 1 O [IpaBe Ha yoexuie oT 25.11.2004 Ne 274 //
http://www.legislationline.org/topics/country/30/topic/10
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GU punupwughnipinit snitikignn wtdhtt wnwg hunnmll poynynipjul wy-
huwwnwtiph Ehr}mhhm wuwndynud L ulqunnulqpllduldp dhtpl 5 mwuph dwdfk-
un, b inniquitipny 15 hwquip Eypngh swng ]anulpul'uz]an ns 1kqu) wohuw-
unnh hwdwp: Unun]t) juhun wwinhd (wquunuqplnid” dhish 10 wwph dund-
kwnny, b inniquiip’ 100 huquip tpnjh swhny) b wnwewginid inygt wpuppp
Juquuljpuyws adph Ynnihg junwpbp':

QEpdwthwmd dhgpughntt ppwdwpiwpunnidutph hwdwp ppwfui b
Jupswjut wunuuppwtwnynipmniu E vwhdwiqus «Ruwlnipjut, qgpundu-
Snipjul b Twolnipjutl mwpwspmd onwpbppughttph htnkgpdwt dwuhi»
opkuph gntju 9-nud?>: Uwutwynpuytiu, updws opkuph hndws 96-h npnypuk-
phtt hwlwyuwunwuul pph wwpwsp onmwpkpypughikph  wwophith
ubplpdwt 1.11111,[ npui 1‘}[11}11]_1‘11_ hwidwp twhwnbugws £ wyptunpubipught bp-
ot wunhd” wquunugpymd’ dhist 5 wuph dudlinng, jud nniqubp: Uhw-
dudwtul), twhwnbudws bt wyn hwbgugnpénmipjut wnwyt] Junwuquynp
wkuwlibkpp inyt wpuppp swhwnhnwlub tyunulng, Yphht wiqud und
Uklhg wytih onwpbpypughutnh tjundudp Junwpt)p:

Pwugh npuihg, Spdwtthuyh Ywobwghtt Zwbpuybnmput «Uwyuwunwb
npwdwnpbint dwuht» opkupny ppiujut yunwupwiwwnynipintt | twpuw-
wntudws dhgpuunibph dwpuwtkugnipju hwdwp'®: ‘Logws opkuph npniype-
Ukpht hwlwyuwnwupwh hqpuinbph dwpuwbbigmpymip npubu wp-
htuwn jud yuquulitpyyuws adph Ynnuhg Yud qiuph gnpsunpldwdp jud wii-
duppuyhtt jud wpdwbtwywnynipmiip tJuunwgunn  JEpwpbkpunip
npubinpbiny Juwnwnpkp, npp dwpnpne wennontpjutp (nipe Juwu yungdwnkint
uuyuniughp £ yupniiulnud, yunddmd Euquunugplpiudp’ 6 wduhg 10 vw-
nh dudltwnny:

Unyu opkupp pphwluwt wwunwupwitwnynipnitt E uwhdwinmd  twb
thwhiunwljuth jupquyhdwl wyophth unwbwnih byywuwnkint hwdwp, npp
wundynud E wquunugpldudp dhish 3 nuph dudljlnng, jud tnmquibpny:
‘Unyt wpuppp ynipulut owhwgpgnyuébnipiniuhg Gjuknd, Yphht wihqud
Jud Ukhhg wykih omwuptpypughtph ajundwdp juwnwupbip wuwndynid £ w-
quunugpluudp’ dhish 5 wwph dudinm]: Uhtsnbn, bph todws hwbguipp
juwnwupynud E hwwnnil wyn byunwyny unbnsyus puwunuh Ynnuhg, wyh

14 Sk'u 3akoHomatensHbie akThl Oparuan 1 Hseiinapun 2005-2006 IT. 06 IMMATPALMH W HHTETPALIHN:
coopHuk / mepeB.-cocT. mro.H. M.B. Ilomkun. M.: HHCTHTYT TrocymapcTBEHHO-KOH(ECCHOHAIBHBIX
OTHOMIeHHIT  TpaBa, 2008, Ly 221:

15 Sk u 3aKO0H O IIPOXKUBAHHH, 3AHATOCTH U HHTETPALIMH HHOCTPAHICB B (e/IepalIbHO TepPHTOPHH
(Aufenthaltsgesetz — AufenthG) B pegakuuu ot 30.10.2017 // OdurmansHelii caiit denepaabHOro
MHHHCTEPCTBA IOCTHIINH H 3aIUTH IpaB notpedurenei O®PI // http://gesetze-
iminternet.de/aufenthg2004/BJNR195010004. html#BJNR195010004BJNG000101310

16 Sk'u 3akoH o mpemocrTaBieHMH yoexuma (Asylgesetz) // Oduupanbhbii caiit DexepanbHOro
MuHucTepCTBa IOCTUIIUH U 3aIlIUTHI IIpaB HoTpeduTeneii // http://gesetze-im-internet.de/ asylvfg_1992/
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yuwndynud Ewquunugpldudp’ 6-10 mwph dundlynm]:

Qbkpdwhwh Ywotiuyhtt Zwbpuybnnipjut pphwlub optiughppp ww-
nwupwbwnynipntt £ biwppunbund whophttwjut Yhgpughuyh juquw-
YEpwdwit wetsynn wjtyhuh hwigugnpénipniuutph hwdwp, hiswyhuhp
huwpbnipjut, ppunipjut jud hwuplunpuiph wy) tnuwbwlnyg dwppmt @2
wnwpwsphg noipu hwikp (hngdus 237), thwunwpnine Yhnstp (hngdws 275)
b hwunnwinwytu hwynuh YEns jud ny hwjuwunh wnknknipmniuubp yupnt-
twlnn Swnwnnujut Jyuyuljut jud wy huunwpnigp dinp pipkip jud h-
pugubp (hngdws 276)17:

‘Uhnkpuunutpmid Uhgpughuyh npnpuinid hwigugnpénipnibttph hwdwp
wuunwupwbwwnynipnth E vwhdwidnud ppiwjut optiugppny'®: Uwutiwn-
puy by, npu 197a hnpdwsh 1-ht dwup yunmwupwbwnynipintt Euwhdwtnd
dupnpuig dwpuwtibugnipyu hwdwp, npp punpnyynid |k npytu Lhnbpjutn-
ukph Pwquynpnipnit wwdh dnunp gnpstnitt tywunbnt jud Cwugquyn-
pnipjul mwpwspny tpw nupuignidp jud BU winud wy] whnnipjub -
pwdp Untnp qopstip Juquulbkpybnt hbwn juwyyws wwophth gnpénnnipe-
jnibtikph Junwpnud: SYju) wpwppp wunddnud b uquunuqplpiudp’ dhish 4
wnwph dudltnny jud 5-py junbkgnphuyh wniniquipny: Loywé hnnjush 2-py
Uwuh hudwdwi' inygl yqunhdu £ unwewgnud twl Uhnbppuinibpnud fund
BU winwd jud «3udwpny, ényny b onny vhqputuntiiph wophttmljut ukpu
phptnt nid» wpdwbwgpnipmitp vinnpugpus wy) whnnieniunid wwophth
Jugnipjui pupn uvnwtwnit tyuwunkp, npp juunwpdl) E ynipujui ow-
hwqngnyuénipiniihg kjukny:

Ukpuwyugyws hwigugnpémipiniiiiph wnwyt) Juuuwbquygnp mkuwljukpp
twpuwnbuws tu puttwplynn hnndush 3-6-pn dwubkpny: Uwubtwynpuybu,
wnwyl] juhun yunwuppwbwunynipnit B unwewugunid Jtpp updws hw-
guipubpp yuownubwlwu nhppt ogrnugnpstiny jud npybu wphtun jud
hadph Ynnuhg Yuwnwnpk)p, htyybu twh Jwuppjuig dwpuwbbugnipiniup, npp
hwligkgnt) E dwhqu:

Puwhwgh pptuut opkiugppnid tinyuybu twppwnbudws Eu whophtiw-
Jul dhgpughuyjh juquultpydwtt wu jud wyh JEpy wntsynn hwbgugqnn-
snipniuutin!: Uwutwynpuwbu, npu pudht 12-nud (Uudh ghd ninngws hw-
gugnpénipjniuubpp) mbn kb gk hwbguljuqubtp, npntp wuwnmuupiwbtwn-
Ynipnit b vwhdwunid unpynipjut Jhdwlhh dke nubjnt jud wwhbnt (hng-
Jws 600) b wppuig wnbinph b owhwgnpsdwt tyuwwnwlny tpwg mbnu-
thnjubint (hnpydws 601) hwdwnp:

17 Sk'u Qbpuwlihwih pphwljwlb opktiughpp // https:/legislationline.org/germany
18 Sk'u Uhnbpubigitiph pphwljub opkiughpp // https:/legislationline.org/netherlands
19 Sk'u Punwhuyh pplwlwb opkughpp / https://legislationline.org/italy
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Uhliinyt dwdwiwly, vwjuyl, bunwjhwnwd vhqgpughnt hnupkpp b hwuw-
puynipniuntd Eyynpukph hunbkgpnidp jupquynpnn, htywbu tub whonhtiw-
juwt dhgpughuwjh juquulitpydwt hwdwp yunwuppwbtwnyniemni (wyg
pynud’ pphwlwi) vwhdwing hhttwlub opbkunpuljui whnkpt &u 1998
pYwluwuh dwpwnh 6-h Ne 40 1 2002 pywljwuih hnijhuh 30-h Ne 189 opkupubpp:
Tpwughg wpwohtp hwynth E npytu «Snipyn-Lwwynjhnwin opkup», huly kpy-
popnp «Pnuuh-Shith opkilip»?:

dhpp wpdws hpwduljui wljnbphlt hudwyunuuut thgpughnt hwb-
gugnpénipiniutbp i hwdwpynid wjt qnpénnnipiniuubnp, npnup ninnyus tu
onnwpbpypu punupugnt wiykqu Untnpp burnwjhw jud wy) whnnipinih pu-
nngbp, Juquulitpubp jud dhtwbuwynplip, htywbu twb tput wyophth
nbknuthnjubip: Loqws hwbgubpibpp wwnddnd ki wquunugpldudp’ 1-5
nuph dudlinm], b nniquiipnyd 15 hwqup Wpngh sunhm]: Uhlsphn todws
qnpénnnipyniilikpp swipugnighs hwhquuwipitpnd 5 b wbjh widwhg
ujundwdp, mEnuihnpuynnubph Jjutph jud wenpenipjut hwdwp Junnubqu-
Unp yuydwbikp untndtiny, jadph Ynnuhg, thowqquiht pinyph wpubugnp-
wnuwjht swnuynipniutbp jud Yind hwunwpnplp oqgnugnpstiny jud qkup
gnpswunplny Juwnwpbint nphypbpnid wquunugqpuui dudjint wdbjuwinud
' Yuqutny dhiish 15 nwph?!:

BU wy tpYypubkpmu, hisybu wpnpkt tpgty E, tnyuytu ppuljut yunwu-
hrwtwnynipnit | btwpjpwnbuus wwophttwjw vhgpughuyh juquwltpy-
dwlih wntisynn hwbgutpttph hwdwnp: S uwynpuy bu wyh npubinpynid £ dhg-
puwuwntbph dwpuwkugnipjui hwdwp wquunhd vwhdwibny: Cun npowd, np-
wbu Juint, wyn wpupph hwwwpul wkuwlp yuindgnud | uquunuqplpdundp
dhtsh Eplnt nwuph dwdljknny, b mniqutpny, nph swihtpp jupdus ba wyo-
nhuh wknuihnhuyng wwdwig pyhg: Futt wyt k, np tiniquipp Jwpydnd k jne-
puwpuwisnip nknuthnpuynnh hwdwp wewbdhl, nph tywwnwl £ htwpudn-
nhuu ny owhwybn nupdubk] tdwb wpuppubph junwpnudp?

SYju hEnwgnunipjub spowtiwlutipnid npnowlh hwnwppppnipniu | ukp-
Juyuginid bl wpnuwuwhdwiyub wy Epyputpnid whophtiwljwt vhgpughw-
1h juquuljtpydw i hwdwp pphujut qunwupwbwnynipntt vwhdwinn h-
pujujunpquynpnidubinh niunidtwuhpnipynip:

Qhttwuwnwith Fnpnpnujutt Zwupuwybnnipniunmd, ophtiwly, npuup tw-
Nnwwnbugws ki pphwljui opkiugppmu’ «2wuwpuljuljui jupgh b jununfup-
dwl Yupgh pbd ninnyué hwtigugnpsénipiniiibp» Jepununnipjudp gnihu 6-h

20 Sk'u il Yropoa T. H. KoMIapaTHBHBIIi aHAIH3 yTOIOBHOM OTBETCTBEHHOCTH 3a [IPECTYIUICHIS B
cepe murparmu. Jluc. ... xaHz. fopus. Hayk. M., 2019, ko 89:

2 Sk'u nyyt wkmnud, kobip 89-90:

2 Sk'u twl’ Bykaaeposa JI. A., Yroposa T. H. TpaHCrpaHHYHOE [IEPEMEILCHHE HEleralbHbIX
MHTPAHTOB: 0OCOOEHHOCTH yrONOBHO-NPABOBOTO MPOTHBOAEHCTBHS B cTpanHax EC, by 65:
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83-h («NEnwljwt vwhdwuh nkdhth nbd ninndws hwugugnpdnipniuutpp»)
opowhuljutipnid?: Uwubwynpuwbu, 292 pp. op.-h hnpwé 318-p wunwu-
hurwtwnynipinit | uwhdwinid wy) wudh jnndhg whknwlwh vwhdwt wyo-
phih hwnkyp juquulbpybnt hudwp, npp yunddmd Euquinugpliudp’ 2-
7 munh dudljtnny, b mniqutpny: pwb hwenpnynn hnpjusubpnd ppwu
yuunwupwbwnynipntt £ iwpunbujuws ygbnwluwt vwhdwih wyophth
hunbim btywunwlny puwpknipyudp wtdtwghp, Untinph wpnnbwghp Jud
Uniwnph (k1ph) wy] hwunwpninpe dknp phpbjnt hwdwp, npp wuwndynid £ uqu-
nwuqpluudp Uhish 3 nwph dudlinm], b nniquiipny (hnqjws 319), whwnw-
Jul vwhdwt wyonphtth hwwnknt tywwnwyny Yns whdimghnp, dntnph wp-
wnntwghp jud dnunph (Eph) wy] huunnwpnigp npudungpbine hwdwp, npp
wundynud Euquunugpluudp’ dhish 5 wuph dudljinny, b nniquipny (hnn-
Jws 320), hiywtu twl wy] whdht yknwljut vwhdwing wwonphtth mknutn-
Jubpnt hwdwp, npp wundynid £ wqunwgpldudp’ dhiish 5 inwph dwdljknnd,
L iniquiipny Jud juyuipny jud hujnnmpinit vwhdwtkng b wniniquiipny
(hnnJws 321):

Ubgnuwpuntwljutt hpwjwlwt punwuhph tpypubpnud whophtiwlwi
Uhgpughuyh juquultpydwi nhd wuypwph ppEwhpufulut dhengubpp tu-
huwnbuguwsd b ny pk pphwljut opttunpnipjudp, wy) vy npnpup jupguyn-
npnn hupunipnyb (ny Ynphdhugdws) hpuwduluwb wlnkpny: Uwubugnpu-
whtu, Uhgpughnt opkuunpnipjub mwupptp fowponnidutph hwdwp ppiwhpu-
Jujut ubkpgnpénipjut vhongubp th twpupwnbuynid UUL «bdhgpughwih b
wqgnipjul Ywuhl» opkupny, ULS Fphinwtthugh «<bdhgpughwih dwuht» opkii-
pny, Ywtwnuyh «bdhgpughuyh b hwpiunwuikph wuwonwywinipjub dw-
uht» opkpny?*:

Ujuytiu, UUL «bdhgpughwjh b wqgnipjut dwuht» opkuph? hngdws 274-p
ppiujut yunuwuppwtwnynipmnit E twpwnbtunid wiophttwljw vhqpui-
ghuyh Juquuljkpudub hwdwp, npp wyundynud b patinwplynipyudp dhish 10
wnwph, hul wyt phwypbpnud, tpp hwihguynph gnpénnnipniutbpp hwighgunud
kb nnidnnh dwhyulb jud wy Swip hknbwbputph dhish 20 nuph dudfknn:
‘Lnyju opkiph 274A hnnjwép wuwnwupiwbwwnynipintt |k uwhdwinid vhqput-
nht wohwnwiipwyht gnpéntubnipjut wmyophth ukpgpuybint hwdwp (Yuju-

2 Sk'u Qhtrwunwitth dnynypuljub Zwbpugbnnpu pplwlwb opkiughpp // https:/asia-
business.ru/ law/law1/criminalcode/code/#6

28"y Ypaa M. H. YronoBHasi OTBETCTBEHHOCTh 332 OPTraHM3aIMI0 HE3aKOHHON MUTPALIUK MO 3aKOHO/1a-
TENBCTBY 3apyOexHbIX cTpaH // [lyOnuaHoe npaBo: Teopus U IpakTuka npuMeHeHus. Bectauk Ne 3 /2017,
ko 45:

% Sk'u 3akon CIIIA 06 uMmurpanun i rpaxaanctse 1990 roga (Immigration and Nationality Act 1990)

[Dnexrponnslii pecypc] // Odunnanehsliii caiit Jenapramenta BHyTpeHHel 6ezonacnoctu CLIA //
https://www.uscis. gov/ilink/docView/SLB/HTML/SLB/act.html
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Jusd Yphuwlhmpmiihg wuwndynmd Ewnmquipny 250-hg 10 huqup GUL n-
juph sunthn), hulj 274C hnngudp untnph, ph b kphpmud quin]bym poy-
wnynipjnit uwhdwinng huunwpniyp Jinstint hwdwp (undynid k wnniqu-
pny 250-hg 5 hwqup UUU nnjuph swthnd jmpupwismp Yhnsjwus qruu-
wnwpnpeh hudwp):

Ubs fppuniutthugh «<buhgpughuygh dwuhby opkupp? pphwjut yuunwuuw-
twwnynipintt k twppunbunid whophttmljut dhgpughuwyh Juquuljbpydwit
wnlsynn Uh swpp wpuppibph hudwp: Uwubwgnpuybu’ kplph nwpusp o-
wnwpbkpipughttph wwonphth Untwnp qnpétnit ninnJus oqunipinit gnigupk-
phnt (hnpdws 24), wmywunwb huygnn whdwig owhwnphnwljui tyunwlng
oqunipjniu gnigupbkpbint (hnnuws 25), dntinph wpglph wuwpuquynud tplhhp
Uniwnp gnpsknit odwinuijijnt (hnpws 25a):

YGubwnuyh opkiunpnipiniitt winwdtwinid £ wbophttwljwt dhqpughuyhtu
hujuqpbnit mnpJus pphtwppujujut mwpuntuwy jupgquynponidubph
lwu opowtwlyny: Uwubwynpuwbu, «bdhgpughuyh b thwjupunwljutph
wuwonywintpjul wuhy Ywbwnuyh optuph?” honuws 118-p pphuwljub yw-
nuwupwtunynipntt E uwhdwinid winbwiquul, pwpknipjui, dnjnpnipjut
Ubko qgtint Jud prumipjut uywntwhp gnpsunpbjnt tpuwtwlny wywhwnnipjut
nwpwsp wtdwig Untnpp juquutpybine hwdwnp: SYjw) wpupph junwp-
Uwl hwdwp swin uhun yunhd k iujuwnbuqus piaghniy gdwh wquinwgp-
Yynud:

dtpp upqws opkuph Uh owpp wy hwiguluqdbpny yunwujpwbwnynt-
pintt | twpwnbuynd twl Ywtwnw dninp gnpstint hpuynitp uvwhdwing
thwunwpnpbp sniubgnn wtdwig wdju) whnnipyuit nwuwpwsp wuophth
Uniwnp gnpskinit huljknt jud guijugus tnubwlnyg tywunbint mwpunt-
uwy npubnpnidubph hwdwp:

ZEwmwppppupdwt k bwl, np dkp hwplhwt bpwih Puyjudwljut Zubpuyb-
unipniund dhis opu sh juwnwpyt) whophttwjut dhqpughuyh juquultp-
wnulp pphwljuwiwgubint nplk thnpd: Twutwynpuwbu, bhZ «bujudwulut
ppiwjutt wuwnhdutph dwuht» opkupn sh wupnitwlnid myjuy wpwpph hw-
dwun yunwupwtwwnynipinit vwhdwing hpudwlwpguynpoud: Uy YEpy w-
uws wyu kphpp quudnud b ugh winmpymbibkph swpphl, npinkn whophbw-

Jul vhgpughuwyh juquuykpynwdp sh ghnnwplynid npyku hwipnpk Juwi-
gquynp kplinyp?:

26 St'u 3axon Bemuxo6puranmu 06 mvmurparim 2016 roxa (Immigration Act 2016) [DeKTpOHHEL
pecypc] // OdunmansHerii caiit HarpmonansHoro apxuea Benukoopuranuu //
http://www.legislation.gov.uk/ukpga/2016/19/ section/35/enacted

7 Sku Immigration and Refugee Protection Act (S.C. 2001) / Government of Canada // URL: http://laws-
lois.justice.gc.ca/eng/acts/I-2.5/FullText.html

28 Sk'u AngpromenkoB B. A. OTBETCTBCHHOCTb 33 OPTAHM3AIIMIO HE3AKOHHOI MUTPALIMH B HOPMAX 3apy-
6eXHOTO YTONIOBHOTO 3aKOHOATENbCTBa // AnTaiicknii ropuandeckuit BecTHHK Ne 2 (14) 2016, Lokp 84-85:
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Bqpuljugm pmiuubp

Udithnthtini] hbnwgnunnipymip” iqpuljugim up.

— P uuppbpnipnit GYypuuhwjuwd ntnbuwjut dhnipjut kpyputph, n-
nnug wwpwquynid hwiguljuqd, yunhd jud pphwhpuduljut tbpgnpdnt-
pjut wy) vhgng twhiwnbunn unpdkpp Jupnn tu jhpundt] dhuyt ppiuut
opklugppmu pungplytinig htwnn, pk endwbugbpiuiuljui b ph’ whqmnuup-
unttwjut hpwjwlwu pnwbhputph Ephpubph dbé dwunid gnpénid kb w-
pwbdht ninpubtp Jupquynpnn wy (§nuuyht) tnpdwnhy hpuduljut wy-
wtp, npnup twb pphwljwt Wuunwupwiwnynipntt bt vwhdwiunud gpu-
gnid hwhiwintudws wpgkpubpp pwpanbjne hudwn:

- Qhttwuwnwih dnpnyppuljut Zwtpuwbnnipjut pptwlwb opkuury-
poipjudp Wunwupwbwwnynipnit £ iwpwnbuymd htyybu wy) wbdh Ynn-
Uhg ywhnwljub vwhdwit wyophuh hwwnkp juquuljkpybing, wjuybu b wk-
nwlwb vwhdwbt wyophth hwwnbkint tywwnwlny pwpbnipjudp wwduwghn,
Uniinph wpunnuwghp jud dniwnph (Gjph) wy) hwunwpninpe dknp phipkint jud
npuwdwgpbnt b wy widhtt whnwlwit vwhdwiny wyophuh nknuhnjubnt
hwdwn: LoJws hwigugnpdnipjniuttph Wwpwquynud, wquunugpdui jud
Juyuiph htwn dkljunty, npuytu wupunwnhp jpugnighy yuwnhd, vwhdwidws
wnniquiipp:

-  Ubgnuupuntwljut ppuduljut pnwthph tpyputpnd wbonhtiw-
Jui Uhgpughuh juquulkpuyydwi nid wugpwph pphwhpuduljui dhenguk-
e twhwwnbudws i ng ph ppiwljut opkuugpnipjudp, wy) wydjuy nnpup jup-
qunpnn hptinipnyyt (ny Ynnhdhljugjws) hpunfuljub wijinkpny: Ujuwbu,
Uhgpughnt opkuunpnipjut mwuppkp prwppnnidubph hwdwp ppiwhpuduyjut
ukpgnpénipjul Uhongutip ki twppwintunid UU'L «bUuhgpughugh b wqgnipjut
dwuhty, UkS Pppinutihugh «bdhgpughwh dwuhby, Yutunugh «bdhgpughw-
1h b hwhiunwluibph wwonwwinipyut dwuh» opkuptbpp:

- Ubkp hwphwb Ppwuh bujwdwlub Zubpuwybnmpyut «Kkujuduljub
ppiwut ywwnhdubph dwuht» opkupp sh wwpnttwlnd wwophttwjwi dhg-
pughwjh juquulbpydwi hwdwp yunwupwtwnyntpnia uvwhdwing hpu-
Jujupquynpnid: SYjuy Ephhpp guuynud L wgb ywhnnipniaubph sowppht, np-
wbn putwplynn wpwppp sh phuwplynid npytu hwipnpbt Juuwitquynp
Enlnype:

CEPTENl APAKEJISIH, HAPEK APYTIOHSIH — Omeemcmeennocms 3a opzanu3ayuio
He3aKOHHOU MUZPAyuu no y20106HOMY 3AKOHO0AMENbCMEY 3apydexcHbix cmpan. — B craTtbe
paccMaTpUBAIOTCS BOMPOCHI, CBA3AHHBIE ¢ 0COOCHHOCTSIMH TPABOBBIX HOPM, MPEIYCMOTPEHHBIX
B YrOJOBHBIX 3aKOHOJATENbCTBAX psga 3apyOeKHBIX CTpaH, KOTOpPBIE YCTAaHABIMBAIOT
OTBETCTBEHHOCTH 32 OpraHHU3aIMI0 HE3aKOHHOI MUrpalvi. B 1aHHOMW CBSI3M MPOBOJUTCS aHATIH3
COOTBETCTBYIOIIMX 3aKOHOJATENBHBIX AaKTOB TOCYNAapCTB — 4WiIeHOB EBpa3miickoro sKo-
Homuueckoro corw3a (EADC), Esporneiickoro coroza (EC), a Taxke psaa Apyrux 3apyOexHBIX
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crpan (Coenunennbix llltatoB Amepuku, Kuraiickoit Hapoanoit PecriyOnuku, BenukoOpura-
nuu, Kananel, ABcrpanuu, Mcnamckoii Peciybnuku Mpan).

B wactHOCTH, TOTYEPKUBAETCSI, YTO B OTIMYHE OT FOCYApCTB — WieHOB EBpa3niickoro 3koHOMU-
YEeCKOro COI033a, B OOJIBIIMHCTBE YHNOMSHYTHIX 3apyOeKHBIX CTpPaH OTBETCTBEHHOCTH 3a
paccMaTpuBaeMoe NPECTYIUICHHE YCTAHABJIMBAECTCS HE TOJBKO YTOJOBHBIM KOIEKCOM, HO U
JPYTMMH HOPMAaTHBHBIMU NIPABOBBIMU aKTaMH, PEryIHPYIOIUMH OTIENIbHBIE OTpacin OOIIecT-
BEHHBIX OTHOILICHUH.

Kpome Toro, aBTOpEI cTaThbH B TO XK€ BpeMs OOpaIlaloT ClelHalbHOe BHUIMAaHUE Ha TO 00CTOs-
TEJNBCTBO, YTO B 3aKOHE 00 McIaMCKuX HakazaHusx Mcnamckoii PecniyOnuku HUpan, cocenneii ¢
PecriyOnukoit ApMeHUs, HE NPEAyCMOTPEHBI HOPMBI, YCTaHABIHMBAIONINE OTBETCTBEHHOCTH 3a
OpraHu3alMI0 HE3aKOHHOW MHIpaly. B CBs3M € 3TUM MOJYEPKHBAETCS, YTO JIaHHAs CTpaHa
OTHOCHTCSIL K TE€M TOCyOapcTBaM, B KOTOPHIX OpraHU3alds HE3aKOHHOH MHIpalud He
paccMaTpuBaeTcs Kak 0OLIECTBEHHO OIACHOE, IPECTYITHOE SIBIICHHE.

KuaroueBble cJI0Ba: He3aKoHHAs Muepayusl, opcaHuzayusl HEe3aKOHHOU Muepayuu, yZOﬂOQHblZZ
KO@eKC, npecmynjieHue, )20J106HASL OMEEMCMBEHHOCMb, HAKA3AHUe, Y2c0/l06HOe 3aKoHo0a-
menbcmeo 3apy6e&fcyblx cmpan

SERGEY ARAKELYAN, NAREK HARUTYUNYAN - Responsibility for the Organization
of lllegal Migration under the Criminal Legislation of Foreign Countries. — The article
discusses issues related to the peculiarities of legal norms provided for in the criminal legislation
of foreign countries, which establish responsibility for the organization of illegal migration. In
this regard, an analysis of the relevant legislative acts of the member states of the Eurasian
Economic Union, the European Union, as well as a number of other foreign countries (USA,
People's Republic of China, UK, Canada, Australia, Islamic Republic of Iran) is carried out.

In particular, it is emphasized that, unlike the countries of the Eurasian Economic Union, in most
of the mentioned foreign countries, responsibility for the discussed crime is established not only
by the Criminal Code, but also by other legal acts regulating certain spheres.

The authors also pay special attention to the fact that the Law on Islamic Punishments of the
Islamic Republic of Iran, neighboring Armenia, does not provide for legal norms establishing
liability for the organization of illegal migration. In this regard, it is emphasized that this country
is one of those states in which the organization of illegal migration is not considered a socially
dangerous, criminal phenomenon.

Key words: illegal migration, organization of illegal migration, criminal code, crime, criminal
liability, punishment, criminal legislation of foreign countries
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Eplwih whnwlhwi huduyuwpub

Zuthpinunipjniutibpp ukthujwinipjui ghd ninnjusé hwigugnpénipiniuutph hh-
twljut Ynphqt kb, nputg wpwigpp, b wju nhnwlynithg puttwplynn Eplinygph hwo-
Jugnmpjui b tnubwlutph niuntdbwuhpnipiniap dhpn wpghwlwi kb jupbnn:
Unytu hopwsh opowtwljubipnid htwnwgnudly Bu 22 unp (gnpénn) pphului o-
ptuugppny vwhdwitws hwhrnwlmpjut hwuljugnipui b gpuw tpwbwlutpht
wnlsynn npny hhdtwhwpgtp, npnup puduljwbwswth ppugpuhwpnig i, hul nputg
[pruwpwinidp, hyybu wh hinwqu opkiunpujwmt thnthnjumpinitubphtt Uhindws
(pudowjuwt wpwewplutph muthpudtown ku b hpuwnwy:
znnjush tyuwnwlp <hwhpwnwlnipniy hwujugmpjut, wjwpwnh wwhh, hasybu
twl hwthpnwnipjut tnubwlutph opktunpuju dhwltpydwh wnlw npny hhu-
twjutnhpubp htnnwgnukit kb gpu wpyniopnid opktunpujut AbwlEpynudutph
Juunupbjugnpsdwtt ninndus b hpuwwnwy nisnid wwhwbgnn wowewplutp tkp-
Juywugubyb k:
Unwtdhtt wwpugpudubpny putwpyynd o hwthynwlnipjut hwuljwugnipmniup,
npu phljujdwt npny wpwdtwhwwnlnipmitittp, hywbu twb hwthonulnipub b-
nubwlutph opkiunpujut dbvwkpyuwt b npuljdwt pughpubpp:
Zhnwgqnuinipjutt wpwpyut ghinwplyt) £ hudwughnwlwi b hwwnntly dkpngutph
Yhpundwdp, hisyhuhp ki pnquuwnhy, ppwdwhwdbdunwlul, npudupubuljub
Jtpnismpjut Ukpnnubpp:
ZEnmwgnuint pjut wpyniopnid tkpuyugyt) Bu hwhonwlnipjut dbwltpydwin b
hwhynulmpyul bqubwlubpht websyny opkiunpuljub wowewplitp” Uhindwsd
npuig yipwpkpu) ppwhpuujut tnpdph junwupbjugnpsdwip, dwubwynpu-
whu bk k.

e Opkuunpulut dhwutwlwt wpudwpwinipui wywhnjdwt hwdwwnbpu-

* Shgpwt Uhiniyut — hpwywpuwbwlwh ghinnpnibibph phijuwsnt, N2 ppiwwb hpuynitiph
wdphntp nngkinn
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unid hwhrnwlnipjut hwujugnipjut vk whwp b ipujutquyh pwhwunhuinw-
Qui npyuwt Yepupkpyuy tonudp, jud 22 pphuljwt opkiugppnid puinhwipuubu
wkwp E hpwdwnpyly tpgws nppuwt Jepwpbpyug qbnbnnmdubphg:

¢ Unwowplyt; kE huhrnwlnipmniut wjupnduws hwdwpt) wyt ywwhhg, tpp uk-
thwljuwbwwnbpp jud gniyph oppttwju mhpwytnnnp qpiyt; E apdws gnijpp nto-
phubknt jud ogunugnpstint ppwjut htwpuwynpnipnithg:

e Upnipwlwi b nuunuwjupulwt hpuynitph npdbtpnmd «pwjupwiy hwuljw-
gnipjul nwpphpmpnibiubpp pugpuhwpnyg bt hpuuwihpue ypuluhlugh hw-
dwip, hbnbwpwp wmuhpudton t wju hwuljugnipniip twwntut) dhuwyt ppbw-
Jwl opkliugppmd’ Junwplin] hwdwyuwnwupiwb jpudswlniditp:

e Unljw hpujuijupquynpmuubph yqupuqund wjuqulnipjut huwiguntuw-
h npuljju npulinpmidubph owppmid ykwnp k twjnwnbul) «uiqgniompjudp dwup-
i Uwh jud wnnngnipjutin Swtp Jtwu ululm&umhlnq» swipugunn hwmuquuwtpn:
e Upluwpwinipiniiihg IunLuulqthnL hulunnuﬂlnq llnrlnulmmh opkiunpuljwi
Abwlpynup bu whnp Ehnthnjuby Goknyd «Unpnynunp’ puguhwyn hugonw-
Ynipniip:

e QGnnnipjut hwbgulwuquh npuljjuy mkuwlutphg dknid «opjiljinhg» Lqpnypep
luhuwn ptph E, wyt upnn £ wewe phipk] mupudkjuupwinipmniuttp b wthuwnw-
ynipmibitikp: Uju hwdwnbpunmd iogws inpdh wihpudhown b jpudowljly k-
] «nnidnnh Unin quinynn wy] wewplughgs dbwlkpymdp, skonkiny, np wyy
wwhngp qnidnd £ wmtdhpwybu wnnnidnnh Unwn, wmdpugdws k tpw dupduht jud
hwgniunhi:

o Ephuﬂlmh opkliugpph 255-py hnpjwsh 1-ht dwup whnp b Jhpudbwlbpuyty
oty «wppupunipmitp’ pwpkmppub jud Juinwhnipmnip swpupwhbynt b-
nuiuwuyny hwthpmnwlmpenitup, Epk wn gqniypp hwhywnwlbnt phnwynpnipmniup
swgh]  bwuwybu’ dhiish hwiguipp uljubyp»:

22 pphwlut opkliugpph 256-pn hnnusp bu whwnp EJpupdpugpty tobny «2wib-
gunpht Junnwhyws, wuhtph tpw nbophidwlbp, whpuybndwip jud oquw-
gnpsuwtp hwtdligué gnijph hwihownwlinipiniiip, kpk wyn gnijpp huthpwnwlkynt nh-
wnwynpnipjniup swqlk) k ophttwjwt hhuptpny wj uvnnwbwnig hkwnn»: Unlju hwu-
Jugnipniithg wthpwdton E pugunk] «hwuwnwgh jud ppwdwpwinpbit mqun
Judpny» fuhunn Jhdwhwpnyyg Ay kpuynidp:

Puwh punbp - huwihpunnwlnipinil, huhoumlnipyul hwuljugnipinil, huwihouw-
Ynipyul wiupn, pwhwungpunwlub gponid, hunpounwnipyul bpububkp, plhulupul,
wquwn Judp, nipulul I punuyupulwl dbwlEpynidikph bkppuplwlnipindi

‘Ukpwénipnii
Zuthpwnwlnipiniuubpp wjwinupwup hwdwpynd b ubthwwinipyub nhd

niqnyus hwtigugnpédnipiniutibnh hhutwlwt Ynphqp, gputg wnwugpp, b wju
nhunwuynithg putwplyny tplinygph hwujugnipyut b tpuwbwlutph ntunwd-
twuhnpnipiniup vhon wpphwjwb kot jupbnp: @hunwlut hnpjush opowtwl-
ukipnud sh Jupnn fuunhp U] nuundbwuhplne hwthynwlnipyut hwulju-
gnipjutt b ngpu Enwuwlubph hhdtwpup wowbdbiwhwnlmpniuutpp jud
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putiwpltint npputg opjjnnhy b unipjtljnnhy twppkph nt hwnjuhsutph hw-
dwwyupthul] wdpnnompiniup, pwtiqh nu wljthwynnpkh gnipu £ unyb dhwsw-
thh dwuwyubphg, vwuy 22 unp ppiwlui opkiugppny vwhdwiws huhy-
nwlimpjut hwujugnipjut b gpu Enutwlutphtt wetsynn npny hhdwwhwnp-
gip paujuljubtiwswth juinpuhwpnyg b, hul gputg pruwpuinidp, htsyhu
twl htnwqu opkiunpujutt hnthnjunipnitubphtt dhndws jpudowljdwi w-
nugwplukpt whhpudhown ki b hpunwy: b dwubun]nph hwply b pingsty, np
opkunpnpkt vwhdwijwé hwithpnuwlnipjut hwujugnipmniup puduljuiw-
suth htugws, nwlghnt | b sh hwdwwwunwupiwunid ppwdniuph qupgqugduin
wnpnh dhnnwdubphtt ot dwprnwhpuybpubpht: Quptnp b hpwnwy thnthn-
hunipyniuttp B wthpudbon twl hwthpunwlnipjup Jepwpkpth opkunpw-
jwt hwujugmpinitutph b qponyputph wenwdny: Fwugh wyr, hwthynwlnipe-
jutt Uh owpp Enuuwlutph opkiunpujut tjwpwgpnipinip bu ptph &, husp
Ywpnyg E hwigkgubk] gonpstwut juughpubph hpwwlihpue ypuunhugnod:
Uju b dh owpp wy hhtbwpuunhputph putwpdwin b gputg nisdwip vhngus
wnwowpynipniuttph dpwldwt L udhpdws unyyt ghnnwljutt hnndusdp:

LZuthpnulm pjut hwuljugmpjut JEpupbpyuyg

2z ppiwjut opkiunpnipjut wuwndnipju Uk wnwehtt wmquid unp pplw-
Jul opktiugppnid wnpyty k huhonwlnipjut hwuljugnipiniup, hsp, wonipw,
wnwonupwg pwy] L, pwh np pny) £ vnwhu hunwlnpbt vwhdwiwquunt
hwhpnwlnipynibbikpp hwdwplnyp wy hwiguinkuwlibphg (ophtwl onp-
pnidhg, hrupknipiut, Juinwhnipniup swpuwowhbnt jud wwonphth wy) Enu-
twlny gnypuyhtt Jhwu yundwnkinig b wyjv)h:

22 pphwwlt unp opkiugpph 3-py hnnywsh 16-py YEwnt niuh htnlyuy po-
Julnuympiniip. «wthynwlnmpmnit niphoh qnuypt wwyophih, withwnnyg
hwugwynphup Jud wy wbudhup npupdubipn: Zwuhrnwlnipniat wjupndws k
hudwpynid, tpk hwiguynpt wyy gnyph wwophttwpwp muophkint Yud og-
wnwgnpstnt ppuwlwi htwpwynpnipnit E niubghyp»:

‘Unp hpwjuwluwpguynpldudp huwhrnwlnipjut hwuljugnipjut vk wjui-
nupwp thkpunjwsé swhwphwnuljut swpdunhph dwuhtt tond sju: Npubu
upywsh hhdtwynpnud, h phyu wyjh, upng E hwinhuwbw) wyt hwiqudwi-
pp np phl hwhynwlnipniuubph ghipulphn dwup junwpynd E owhwnh-
nwlwb npynidubpny, vwljuyt gnpstwljutnud (hunwd Eu nlwpkp, Epp niphoh
gnijplt wyonhith, withwwnnyg hwiguynphup Jud wy] wudhut £ pununid wy
souipdunhpitpny, ophtwl Ypkdh: Uwljuyt nkunipjui ke puquhgu oty t,
np hwihonwljmpniup jupnn L junwupdl] pugunuybu swhwghnwuljut

1 Sk'u 22 pphwljwl tnp opkliugnpnid by quus hugkgujupquyhtt Uninkgnidubph b inp
httunhwnnuntikph dkjuwpwidwt ninkgnyg: Gupnwuyh junphnipn, 2022 ., ke 315:
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nnnudubpny, wyjuybu wpwppp whwnp E npuljgh wy hwbguljuqubph hwuwn-
Jwihoubkpny, ophtiwl hupuhpun]snipyub jud gnuyph nshyugdwi Yud Juwu-
dwb? Qupdnud b, np 22 ppiwwt opktunpnipyudp wdpugpdusd hpuduljup-
quynpnidp Jupnn kp twpuptnpth (hukg, pwh np hwupghtt wmthpwdtow E uUn-
wnklw] nnidwsh ghunwilniihg, nid hwdwp «hliingub b, ph hs gppuyun-
Swnutpny k gnpénid hwugwynpp, jupbnpt wyt E, np wbdp qpijdnud | ubthw-
Juinipjut hpwyniuph pndwbinuljmpiniip juqunng gnyph wnbophdwi, nh-
puybundwt jud oqunugnpsdw hpwyniupubphg: Uhltnyt dwdwbwl, w-
pupph swipdwnhputpp pupy b puqupbkpn i, nt mpudwpwbwlwi k, np
npwip whwp k gonipu jhukt hwhonwlnipjut hwuljugnipiub spowwlutphg:
Uwjuyt hwuwnb wy £, np 22 gopénn pphwljui opkiugppnid wdbkih pwut hh-
untl wbquu oquugnpdynid E «whunhinwljuly jud «whwphnulut
nponid» hqan][a]}, huly 3-py hnnJwsh 1- hh dwuh 14-pn Jhwnng wpydt) E gpu
hwulugnipnilip «whwunhnwlwi gpoynud’ hp Jud wy) wbdh hwdwp gnigpu-
jht ogninn unnwtiwnt Jud gniyjpuyht Swpuubinhg ud wupunwynpnipiniiitnhg
huntuwthbynt dnnud»:

Uju wupwquynid hpwduwswth hwpg b dwgnud, Gpt opktunph fudpt ninn-
Jws E «ywhwphnwlwb swpdunhpr jud «»whwghnwlui ngpynid» puquupn-
Juunul b pupphtt wywgnigkih wwwppp hwigugnpdnipniuubph npuljdw
gnpdpupwgh dwwihg nnipu phpknil, www hhanL t opklugppnid wyppute
nwpwsyus wju kqpoypp, hwjunwl wupuquynid withwuljwbwih k hwthy-
nuwlnipjul pott tmpniip Juqunn swhunhnwluwb gppiwb gnipu dgnudp
npu opktunpujwh ndhthghuyhg: Yupkih £ wpdwiugpt), np pufuum]l) Eo-
phuugpuluwt Jhwubtwljwt wpwdwpwimpniup, npyhuh wuydwibbpnud,
Yupdnid kU, hwthpunwlnipjut hwuljugnipjut Uk whwup E Jipuljutqudh ow-
hunhnwlw npydwt Jepwpkpyuy tpnudp, jud opttugppnid pughwiipuytu
whwnp t hpudwpyby iodws npouwi Jepupkpjuy qhnbnmudbphg ponikyng
nu yuwndh wmthunwlutugdw gnpéplpwugh spewbiwlubpnud:

Onkuungpnpki tpyty E twlh hwthpyunwlnipjut wjupudw yuhp: Zutywnw-
Ynipnitt wjupnygws £ hudwupynid, tph hwiguynpp hwthpunwlqws gniyph
wwophtwpwp wnbophubnt Jud ogunwugnpstint hpwljwi htwpwynpnipnit |
niukgh): Yhnlu junphppuyhtt dudwbwlwopowind wju Juiuntp dowlyby k|
huyinth hpwjwpwu-ghnbtwyub, ypndtunp @.U. Unhglph Ynnuhg b ywownn-
twybu wdpwgpyt) £ Shpugny nunwpwh NjEunudh «MEnwljut b hwipuw-
jht mubkgqwdph gnnmpjub gnpstph JEpupbpju) punwljul ypwlnhlugh
dwuhi» 1972 pyuwljwith hnijhuh 11-h phy 4 npnodwi 10-pn Yhwny, npp hkwnlit;

2Sk'y, on., lecuep. A.B. Xumenus: nonatus u npusHaky file:///C:/Users/Admin/Downloads/hischeniya-
ponyatiya-i-priznaki%?20(1).pdf (tpohtu L[nunp‘ 05.08.2024 .):
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E Ynulptin gnpény juyugdus punwljui npnodwip (FUDUZ Shpugnyb nu-
wnwpuwith Ne 2 mbnklwghp)?:

Zunlwpwlui k, np ghnbu junphppuihtt dudwiwwopewinid wdpwgn-
Jus wojw) dudwtwluwypty Uninbgnudp Jhuntbuy |k fwmbtwsybty twlb 22 gnp-
6nn opkunpnipjudp, thtsnbn, jupsnid U, ywhwnp Eunwetiughti nhingkt wdh
ubthwuiunipjutt hpwyniiph Wuonwwiunipjuit ninnjus hwuwpwlulwi
hwpwpbtpnipmniutubpp, npuyhuh yuydwtubpnud hwthywnwlnipiniup yhnp L w-
Jupunyué hwdwnpyh ny pl wyt yywhhg, tpp hwiguwynpp hwhrnmwlus qniyph
wwophtwpwp wnbophubnt Jud ogunwugnpstint hpwljwi htwpwynpnipnit k
niutgh), wy) wyt wwhhg, kpp ukthwjuwbwntpp jud gnyph opptiwjut mhpw-
whtwnnnp qpidby E updws gnypp mbophtbnt jud oquiwgnpstint htwpwyn-
nnipjniuhg, pwtth np wyn wwhhg ujuws Jipohtthu ywwndwnymd E hpulub
qnupuyght Jiwu: Ly npmd’ apdws nhuwlnp wuonuywignud Eawl th pupp
nbuwlut wypmipubpnud, hwnjuwbu Y gnjnphtug opowtwlubpnud, pw-
uh np [} opkuugpnipjudp inpywé hwthownwlnipjut hwuljugnipjut Uke nplk
uonmud shw hwiugwynph Ynnuhg gnuypp ubthwlwb huybkgnnnipjudp oquuugnn-
Stnt huytguljupgh Jepwpkpu), vwluyt hunwl hwundws k, np hwhywnw-
Ynipjut wpyniupnid gnypwyht Juwu whwnp £ yundwnyh ubthwljubiunhpn-
on Jud gniyph wy nppuytinnnh*:

Giukny Jtpngpjuihg wnwewpynid bd pphwljut opkiugnph 3-py hnnju-

&h 1-htt dwuh 16-pn Yhnp Jipudbwlipyt) hbnbyw) Yipwny. «wounwlnge-
jml’ mphoh goyplh wwophbh, whhunnnyg hwmbguninphbp Gund wy whdhinp
puipdalyp: Zunpounmlnipmn: bl unjupungwéd Fhunfummd, Epp ubhalubunnkpp
jund gnuph ophlimlpul wnppurgkuingp (hwbgugnpénipin bjyg wnndwdp) qpifky
E iojwié qnujpp nbophbbym fun/ ogunugnpdlym hpwlwb hinupun/npniemn ihgy:

bhwplt, hwhrnuwlnipjut wupndwbt wwhh Jepupkpju] wthpudton £
wnwidht b Swwnit ghnwljut htnwgnunipnt, vwljuyb unyb hngJush
opowbwmjutipnid b putupyynn hwdwnbpunnid tpdus Uninkgnidp wykih hw-
dwhnily E hpwyntuph qupqugdwi wpnh dhunwlubphi, pand | JEpuljuig-
unnuljutt wppuwpununnipyut quyutwphg b jupng E kuybu ymipuguty
huwthownulnipyut nuppbp tnuwtwlubkph npuljdw gnpdplpwugn:

Zuthonwlnipjutt hwulugnipjul, hwnlwbhoubph, npu wmwppkp Enu-
twjukpht punpny npuljju) mbkuwlubnh pttwpdw sppwwljutipnid hwpl &
wlunpununtw) pphwlwt opktugpph 3-py hnydwsh 1-ht dwuh 8-pr Yhwny

3Sku Tpetbsik M. U. OnpenieneHne MOMEHTa OKOHYAHHS XUIICHHS IIPEIMETOB, HIMEIOIIIX 0COOYIO
LIEHHOCTb, H IPYTHUX IIPECTYIUICHUH B cyaeOHOM mpakTuke. https://cyberleninka.ru/article/n/opredelenie-
momenta-okonchaniya-hischeniya-predmetov-imeyuschih-osobuyu-tsennost-i-drugih-prestupleniy-v-
sudebnoy-praktike/viewer ({{ipghti Untwnp 06.08.2024 p.):

4 Sk, ophtuul, https://cyberleninka.rw/article/n/moment-okonchaniya-hischeniya (tpghti Uninp ' 07.08.2024 p.):
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vwhiwiws phwljwpuith hwulugmpjuip, npm] boymu b «RCuwljupub’ oh-
unipniup, junnygp Jud npuig dwup, npp twppiwntudws k jud oginugnps-
Ynud k ptwlnipju hwdwp, hwmdwywnwupuwtwpwp gpuig hwpnn swslu-
wuwnpqudpp, yhptwupuwhp, yuwnyqudpp, tninp jud dintwhwplp jud wy
ohunipiniup fuwd Yunnygp, npnughg wtwpgk) dntnp L wnju ptwlnipjui hw-
dwn ogunugnpsynn jud twhwwnbudws shunipntt, unnyg jud pputg dwu,
hsytu bl hynipwingwjhtt hwdwpp, twuhughlp, hhuwinuwubkiyulp, giwg-
ph dbkynruwgyus Ludthnppujughlp, ghinuwghtt jud dnduyht twdp fud wy
wnpuwbuynpuughl vhongp, Epk ngputp donuybu jud dudwtujuynpuybtu
oquuuugnpdynid b ptwljnipjutt hudwp»:

Mtwp k thwuwnky, np tpdws hwuljugnipniup nwwuppbpynud | 22 ppiwlju
nuuuyupnipjul unp opkiugppnid qhnbnyus ptujupuwth hwuljugnipint-
Uhg, nph 6-pny hnpjwsh 1-ht dwuh 56-py Yhnp vwhdwind b «Rhwluput
okip Jud ohtnipinil, npp Upnuwbu Jud dudwbwljuynpuwytu oguruugnps-
Ynud k npnowjh wtidh jud wtdwbg ptwlnipjul, hwtquunh, gniyp wwhbine,
huswbu twlh npnowlh wdh jud whdwig dwutwghnwlwb jud wy wu-
hwbgduniiptbpp punjupupkim hwdwp, wyy pdmu’ ubthwljwb jud Jupdulju-
Jwd puwupwip, wynnnbwlp, wgbknbwyp, hnipwinguwhtt hwdwpp, tw-
Jufughlyp, quugph dwlthnpruifughljp, puitg wy) puniugnighs dwubpp, hw-
duyunuupiwbtwpup gpuitg wbdhgwljut hwpnn dwubuwgnp mwpwspukpn,
dwuttwynp b Swownnuljut mpuuynpuuwght theongp, hswtu twb wopiw-
wnwublyulp»:

Zunljuybu jpunpwhwpnyg b pphufub opkunpmipjudp vwhdwuus
«pwjupuiy» hwujugnipjut dke ukpunyws wyuyhuh duwljpynidutp, hig-
whuhp k' «wbupghy dninps Jud «kph npuitp donwugbu jud dudwburlun]n-
puytiu oquugnpsymd i palnipyutt hundwp»: ‘Loyus punpnponidubpn Jupnn
Eu gnpsuwjuinid juinhpkp hwpnigl: Uninph wtwpgb 1htknt hwbhqudwi-
pp muwpudbjiwpwinipiniiutph nbnhp jupng L wnw wjt ghwpbpmd, Epp, o-
phuwy, nwknunpus E nnip, vwljuyt wyt Ynqupduss sk, b hwiuguynph hudwp
pujuljut E nipnuljh ubnudly ppuwlp, b wyb Ypugyh: U.pr}]nnp upywd qnpén-
nnupjnip jupnn £ npudtp hahjuljut nidh gnpdunmiundp wpgliph hwnpu-
hwpnud: Gpt wyn, wnwugynd £ Up hpuyhdwly, np tpt nnint ninnujh thwl £
(mugud wpwtg Ynnubiny), wyw tpdws wnwpwspp sh pungplhynid «piwlju-
pui» hwulugnipjut Swdwh ubppn, huly tpt tnyu goinp pug k, puggplynud E:

Puduljutwswth Jhfwhwpnyg k tul «bpt gputp dpnuytiu jud dudwtiw-
Juynpuytu ogunuugnpsynid L phwlynipjutt hwdwp» dbwulpynudp, npp pynid
 huinwly b npnpwlyh, vwljuyh h s whnp E huujwiug «oguugnpsynud b plhu-
Y pyut hudwps pinpnodwh Ukppn, n'p gnpénnnipyniiikph wdpnnonipyniil t,
np Yupnn £ yuyk) wyn twuhb, plg npod hwiguynpp whnp E ghuwlgh wyy
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gnpénnnipnibtpnh juwnwpnudp, pwigh nu Jepusynd £ hwiguljuquh wwp-
wnwnhp hwnuihoh, b Epk nputp skt pujuynid hwugaynph Ynnuhg, sk ju-
pnn dknuugpyty Jipohtthu: Ophtuly hubigunnpp whutnd E, np nplik wid ud-
nnubpbiuh Jupbym pipugpnid hiis-np purt £ nunnud uad judnud, wpmyn’p uw
pujupup Ehtnwquymd wyn dkpttwghg junupws gnnnipejniup pphwljub o-
pkuugpph hnpdws 254-h 3-p dwuh 2-pn hnny npuljbint hwdwnp:

Yupsnud k' ympulub b puununupuljut hpunnibiph inpubpoud todws
hwiuljugni pjutt mwupptpnipynibiubpp Yupnn i jpougniyy jutinhpitp wnwewg-
ul) hpuuljhpue gnpéniutnipjub pupwugpnid, b wuhpudton k wju huwuljw-
gnipniip vwhdwil] dhuubtwljub jud twhwntul) opktiugpptphg vhuyt Uk-
o’ pphwljub opkirugppnid, uwljuy qlnbnbym] wjunty Wkplughu pphulwi
nuunuyupnipjul opkuugppnid upyws pinpnonidp, hul pphwfjui guuw-
poipju opkuunpm pjwi yupuquynid hnnid jjuwnwpgh pptwljui opkilugpph
hudwuyunuuuwb tnpdhi:

II.zahonwlmpyut tyuwbwlitph JEpupbpyuyg

Unyt hngJwsh hhudpnid pujws npudwpwinipiniip sh thpwunpnid hwthy-
nuwlnipjul wnwbdht tnmtwljubnh junppuyhtt yhpnidnipinil, vwljuyt nppu-
gnid wnlw npnowlh fpunpuwhwpnyg wuppbp withpwdtow E putiwplty: Lpbw-
Jul opktiugpph hnnjuws 252-p wwwnmwupwbwnynipnit E vwhdwind wjw-
quimpjui hwdwp: 2npwsh 1-htt dwup vwhdwind - «Uduquijnipgnip
pounipinit gnpéwnpbiny jud nu gnpswnplint uywntwhpny Juunwpgus
hwthpnwlnipniup»: Lonp dbtwlEpydwdp wjuqulnipmniup twpounbuygl) |
ynipuwluwt hwiguwuquny, hsp dhwipwbwly nnentubih £ b jnisnd £ wyu
hwuguunbuwlh npuljdwt puquuphy hpuwduljhpunwlut pughpubp: Zupy k
ujunnk), np wjwqunipjut hwbigunbtuwlh npuljju gpubinpmdubph owp-
pmid sh twpiwnbull) «utiqgnionipjudp dwpnnt dwh jud wnnnonipjutp
Swtp Juwu yuwndwnkny» swipugunny hwbquudwupn, husp npnowlh wnni-
Uny nmwpwlniuwip E hwpnignid, pwtth np wpdws swupwugunn hwiquudwipp
twpuwntuyly k, ophtiwy, onppdwt hwiguluqunud (258-pn hnnJwsh 3-pn dw-
uh 2-pg YhEw): Npybu huykguupquhtt Uninbkgnid 22 ppiwljut unp opkugp-
ph hhupnud npyty Ep wnwudht hwiguljuqud yupnibwlnng wpuppubpp npytu
Swipugunn hwiquuwp twppwnbubint wipnywnpbihnipjut ujqpniupp, n-
R vwfuyl, sh hwennyby Yhuuwgnpsty), b puquuphy hwigujuqutpnid np-
whu swipwgunn hwiquuwip twpwnbult Bu wpwudhtt hwiguljuqd wu-
npniuwlnn wpwppubn:

Uju piunwiblyn bhg wolw F ppkwlwb opkhugpph pk pphwimp b pk hu-
vntly dwukph jpunlpulful wihpudbonnyeinilh uylh husmy, np pugundbh
il dwhpwghing hwhquuimbpbbpp, b ppubg wnlunipnul ywpugquynid w-
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puppp npuilph hwbigugnpénipini iabph hwdwlgniprundp: Pull hish iovud tin-
thnfumipim bbhbph ppwljwinugnidp b jEbuwgnpénidp, Jupénid EJ, np wjuqu-
Ynippul hwbgulpuqunid bu wknp Fhwfuunnbuh bpp phinuplpdng Swipughng
hwbhquuwipp, wjjuyku opkhugpph dhwubwmlub npudupwinipniip uwpup-
ymd E

Lptwljut optiugpph 253-p hnpJwish 1-ht dwup vwhdwind k. «Unnnunt-
up puguhuyn huthsnulympynip, kpp hwigwynpp ghvwlgnid b, np wpuppp
Junupnid £ puguthuyny: Thpmistn] iodws Abulpynudp hupl Eupdwbug-
b, np wyt jnhuw phph E, ny hpuduswth b wuhwjnnpbi wwpniuood Eypljuw-
pwtmpinii: Mhwnp L ok, np hwigwgnpénipnitubph npuljnidp wudh Ynnuhg
Juwnwpyuws wpwpph b pphwljut opkpny twppwnbudws hwiguljuquh hwwn-
Juuhpubph dhol £ogpnhnn hudwyunuwupimtinipjut hwunuwnnd nt hpuqu-
Jut wdpwugpnidt B’ ‘Updwshg ninnuijhnpkt pfunid E, np hwiguljuquh hwwn-
Juuhpubpp whwnp E ghnulgytt hwiguynph Ynnuhg b Jepupkpkih skt hwuw-
pulnipjub wy] winudbkphl, wuhbph Ypliwlh Gpmup «. hwigudnpp gh-
wnwlgnd E, np wpwppp junwpnid E puguhwyns, npbk winwpuyuljut tow-
twljnipinil sniith, pwtth np puguhwjnmpjut hwnljuthop Jepupknth | httg
hwugwynph uniptlnhy pujuydwip b sh jupnn ypnytjugt] wyng tundwdp:
Uju hhdtwdnpnudp, np «... wyy whdpbp Jupng Ea jupdky, np ppwlminid hunho-
wnwlnipinil nknh sh nibkanid, widnp, ophinuly, YyEpgnpky Epp qnypp jud prabin-
phg unnwply Fwnlinny, vwlhuyl huplbnph ugl b ph hiswku F ppudhduli
pabuynid hubguip junmupus widh §nndhg: Gk JEpopiu ghunnwlgnid F hw-
vnwpyws hunhonwlnipul puguhugn hakp, www uyl wlnp F npuligh np-
wku [npnwniu, whluwj bpubhg ppulwbnod Gunnup]wdp qupunbh F Enky, pk
puguhuyup®, sh jupnn hudwpyb] whwnwpybh, pwtth np, hsytu kg, nu
hupuht kupwunptih k, b opkuph hwdwntpuninid Yplhh iptint wnhpudbownnipe-
i puguljuymy E: Ihpnpupunpyuihg kakm] wpwewplnud kU ppwljwb o-
pkuugpph hnngwsé 253-h 1-htt dwuh nhuynghghwt pwupunpt) hbnbyuy pnduib-
nulnipjudp. «Zngmynunp puguhun hunfiuulngpmips: Uyu dbwlpymdp
huwdwhnits Y1htuh twb gnnnipjut hwiguljuquh opkiunpujut tjupugpnip-
juitip, pwth np pplwut opkiugpph hnnygws 254-h wnwehtt dwut nith htinlbyuy
pouibmuln pyntip. «@nqmpmip qunnih hwthynwlmpynips: Uypuggbu wiu
nhuypnud B whwnp Eagybp. «@nqmpymip qunnih huthownwlnipymip, bpp hwi-
guynpp ghwnwlgl] E np gnpénd £ qununth»: Lodwst wwywgnignid k, np o-
pkuugpph hwybpuy Swipwpbntinidp Yptwpwbinipniuttpny hnh £ udbbiwwb-

5Sku Kapanouu M. K. Kpamidukanus npecTynineHuii: moHsTue, 0co0eHHOCTH H POOIeMBbI. 3aKOHHOCTb
M TIPaBOMOPSAIOK B COBPeMEHHOM obmiecTse, M., 2014, ko 161:

¢ 22 pphwljut tnp opkiugppnid ki quuus huykguljupquyhtt Uninkgnidubph b tnp htunhwnnin-
ubiph Ukjuwpwidwl nintgnyg, ke 323:
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gutiljuwh htnmbwupubpny ny Uhuyt mbuwlui, wyjb gnpstwfut, hpudulyhpw-
puwljul dwjwupnuljubpnid:

Lpthwljui opkiugpph 254-pn hnndwsh 2-py dwuh 2-py fEwnny npytu gn-
noipjul Swipwgunn hwiqudwup oyt k. «..manidngh dwupdih Jpuyghg, hw-
gniunhg, wuyniuwlhg, wyy wuwhnghg fund opyklnpgy: Upa diuljpuynidp «op-
JEunhg» kqpnyph dwundy, juhun phph E wyb jupnn Ewpwy phiply puquwuphy
nwpudkjiwpwinipniiitp b wthunwlmpnitubp: e hwdwnkpuwnnid,
Jupdnud B, bofwé bnplt whhpwdkon F jpudywlly, bokym] «anmdngh unin
quin/nn wy; wpwpluyhgy dbwhkpuynidp: Ungbp JEpupkpbip F «uy wuwhngs
hwuljugn ppubp, pubgh wkup F okownky, np win wwhngp quininid F whdhow-
wku wnidnnh dnwn, wdpugyus F apu dwpdihb jud hugniunplb, wyjugbu
loyws AhwEpynidabpp Juwpnn Eo hulpul jabphpakp wmuewghly hubgugnp-
Snipm blkph npuljdwi gnpSplpuigniu;

Lpbhwljut opkiugpph 255-pn honguwsh 1-ht dwup vwhdwind k. «lvwpnw-
umpmitp pwpkmpput jud Junwhmpmbip  swpwowhbm  Eyubaym]
hwihpwnwynipniup...»:

Qtpé twny ppwppupimpjut Jepupbpu) 4énwpkl] nuunwpuih twpaljh-
unud wpunwhwjnws ghppnpnomdubph pttwpynidhg (Lhw Ugkwnhuywuh?, U-
onn Uniphwujutih® Ykpupbppuy gnpstpny b wyjh) hwply Ealjunnky, np opkiur-
pujut tnp punpnonidp sh inidnid pupnuinipjut b Junuhydws gniypp huhy-
wnwltnt hwigujuqubph, hyybu twb pwupypuimpjut hwigunbuwlh b h-
pkug punypeny pwnuwpwughwhpwdulwi hwpwpbpnipnibttiph hunwl ww-
puiywindwb fuunhptbpp, npyhup yupugquynid todws punpnonidp sh Jupng
hwonnusé hwudwpyty: Ujuntn hnyd juplnp b <bwjpbuljut phunwynpnipyouis
Jud <bwhiwytu huthynwlnipntt juwnwpbnt iywnwlh» JEpupbpyuy tpnud-
ubkpp, htybt bwwybu Yyyniphtiwguh pttwplynn hwbgugnpsnipjut npuljuwi
gnpépupwgn: Upwowplmu &/ pplwljul opkiugpph 255-pn hnpywdh 1-hb duup
YEpwdlbwlbpyly. Jowppupmipimbp  hnupknipnut jund gunumhnpinip supw-
owhbn: Enwinulm] hunpounulnipinibp, Epk uyn gniypp huthounul by punun/n-
pmpnilp dwqly Fhwpnybu " Upbsh hwbguipp uljukp ...»:

Lnphwlut opktugpph 256-pn hnpjush wnwghtt dwup twppiwnbumd k. «Zwl-
gunjnphtt Juinuhdus, wyuhtph' tpw nbophtnfwip, whpuykndwip fud oquw-
gnpéuwtp thwunwgh Jud hpuduwpwinpkt wquun Judpny hwtdtdws qniyph
hwthonwlnipniup, kpk wn gnypp hwhynwbnt ghunwynpmipmniunp Swgky k o-
nphuwuwi hhupbpnyg wytt uvnwtiwynig htinn. ..»: Uju dbwljEpuynudp jauhn phph Ll

7 St'u d&pwpkly nuunupwith’ Lhw Udbnhuywith gnpsng 2011 plwluih ttwnpduph 24-h phy
©U1/0176/01/09 npnpnidp:

8 Sk'u 22 d&nupky nuunwpuih’ Upnwn Uniphwuywlih gnpény 2021 pwlwbh wyphih 14-h phy
GE1/0054/01/15 npnonudp:
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Jupnn £ hwigkgulk) puquuphy hpuwhpuewljubt pughputph: Ypujut hwb-
qulwtipupp, npnup Jupbh E thwunky todws dbulbpydwt hwdwnbpunnd,
wyl kU, np wpwtdht sh wpynud jnipugiubnt jud Juuniknt dwuhb, htsybu twb
utpunnd £ hwhpnwljmpjut phinunpnipjut Swquwtt wuhp, htgh dwuht
Jtpl wppkt unudty t:

Uhliinyb dudwbwly hwpy E ujuwnky, np hnpduésnid hpwegws npny dhw-
YEpynulubp pudujutuswth pugpuwhwpnyg ki Yhpwny ) b wybh own gh-
nupJbunuljutt gpulijwinipniuhg, hnghpwinipjut jwd thhjhunthuynipyut
ghuninipinibibphg yipgpws kqpoyputp, pwt pphwhpuwduijut npnpwljh hwu-
Jugnipmniuttp: Swpwlniuwip L wnwgwuginid «hwuinmugh juwd hpujwpwin-
pku wqun judpny» dbwEpwnudp, npp htnnt £ npnowlyh 1hukjnig: Ywdph w-
quuinipjul yhpupkpyuy puquuphy ghnujut wypwnnipniuikp jut?, uw-
Juyt wyu bgpnypubpp npbk ppiwhpudujut JEjtwpwinipnit nitukw) sk
Jupnn: Zwpl k tjunk], np wquun judpny npbk wpupp juwnwnpbp tpplk sh
puttmplyty twl hwbgugnpénipjut unipjbljnhy Ynnudh dwlnijrnunhy hwn-
Juwihoutiph hwdwwnbpuwnnid, hulj hwigugnpénipjui opjjnhy Ynnuh wyunp-
wnwnhp hwnljwithy hwinhuwgnn wpuppp tjupugnptihu, Epp mbuwlub dw-
Juppulyny wyynid k «..ghnnwlgdus b judwyhtt yuppugsh wjnhy jud ww-
uhy gpubinpnud...»%, wyuw wju Yupuguynd bu junuptt wquun Judph dwuht
sk, npp, hsyku upytg, wy) ghrnujus ninpunkphtt webyyny hwuljugnipinii b

Upju wnmuny, wylanp E ihunnnky, np phinuplp/ng honush nibh pimppughl jpunt-
owlpfwl uphp, pubgh wyu dwlEpupfd wywmugquynid uyl Juwpng Fumuewghly
hunljmgmpuyhl spnp ppunjulimun gopém bkmpuh phpugond hubqkghlym]
owhuplmdbkph, unupundElupubmpm bikpp b wibnnmhmppot: Qupsod ke
oy bopup sh hulugunwupnubnnd ppuuwlilpul npnowlhnyenul hhdinupwnp
uligpo iphl, b uyl wlanp Eyjkpwd il by ly: Unugwplmd B hEnlyuy unuppEpulp.
Cwibguujnphl umuhiwé, uyuhliph Gpu nbophlnfubp, wnppukudubp Gund og-
vnwugnpéiunlp hwbdifué gnuph huhounulmp ip, Epk wm gnypp hunpounulbim
phuun/npnyaim ip Swqky Fophluljud hhplpmy uyl wunwbuynig hkun. .. »:

22 9gpwpkl gunnwpuip twjulhtt ppiwljut opkiugpph 179-pn hngdwsh
Ybkpwpbpyuy gnpém] wpunwhwynky £ uh pupp hpujulub ghppnpngnudubp!,
npnup, Jupsnwd b, uydd dudwbwuypby Lu:

Loyws twhiunbwyujhtt npnonidubpt wthpwdton L wpdunwuybtu Jhpw-
tuygh ph huthsnwlympjut tnp huuljugnmpul b ph’ wjit tjunwpnudibph

9 Sk'u, oppliwy, https://philosophy.ru/ru/free_will/, https://arrenk livejournal.com/2540.html. i wyjs:
10 Sk'u Zumjuunwith Zwbpuygbnnput pphwlub hpuynip: Cinhwinig dwu (Jkghpnpn hpw-
wwpulmpmit honthnjunipoibibpn] b jpugnidbtpny) /U, Ubwpbjub, U. Qupmqub, 2.
Tvwshljjut b mphyp. - Bp.: G2 hpun,, 2012, e 132:

1 Sk'u d&nuphl puinupuith® Ul Luljunfjuith gnpém npnodwl 12-12.3-pr Yhnbpp, 9énupbl qu-
wnuwpuih’ Upukt Ugtnhuywih gnpény 2022 pywljuith wynphih 8-h phy 41/0315/01/17 npnpnudp:
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hwdwwnbpunnid, np punupwughwhpuwjwlwi hpwdwhwpwpbpnipmniuubph
wnljuynipniup wnkplnyp «pugunnud» b tpgws hwpwpbkpnipniiubph dwu-
twlgh Ynnuhg htnnwquynid tpdws gnypp huhonwljlint wiqud ntuwljut
htwpuwynpnipniup: Zupy k ok, np putwplynny bwhunbuwhtt npnonudt-
nnud pujuljubwsuth wthunw] £ wjtt vwhdwiwghsdp, ph tpp punupwughuwh-
pujulut hwpwpkpnipmiuubpp upnn tu Jekpwdl) ppiwhpudujuith: Uju
hwdwwnbpunnid unp twppwnbuwuwyht npnonidubpny wthpwudtow Y1hth uoqus
uwhdwbuyht Jhdwlubkpt wnwygt) hunnwljkgubnt b pungstnu:

Bqpuljugnipjniu

Unyt hbwnwgnuunipjut wppyniipnid juunwpduws hhdtwlwt qpuljw-
gnipinibbpp hwiugnid B htwnljuwhte

1. Opkuunpuljwt dhwubwfubt mpudwpwinipyutt wyuwhndwit hwdw-
wnbpuininud, Jupsnid b, hwhonwlnipjut hwuljugnipjut ke wkwnp k Jipw-
Juuquyh swhunhnwlwi gpydwt Epupkpuy tonudp, Jud 22 pphufjub o-
pkuugppnid punhwbpuybu whwnp E hpwdwpyt) tows npydwt Jepupbpyug
qhnbnnuuubphg ponukny qu wwwndh wihunwluwbugdut gnpspupwgh
onpowtiwmlutipnud:

2. Unwouwplnud td pphwljut optugpph 3-pn hnpydwsh 1-htt dwuh 16-pgy
Ytwnp Ykpupwpunply hknlywy pndubqulnpyudp. «wuthsnwlnipynit’ niph-
oh gnyplt wwonphth, wthwwnnyg hwiugwynphiip Jud wy) wwdhp qupdubp:
Zuthonwlnipnitt wjupndws | hwdwpdnud, tpp ubthwjwiwnbpp jud
gnuyph ophttwjwt wmhpuwbwunnp (hwihgugnpénipinithg winidwsdp) qpiyt) k
upywd qnypp wophtint ud oqunugnpstint hpwljw htwpuwynpnipinithg»:

3. Unipujul b nquunwjupuiui hpwyniiph tnpdbpnd «phwljupui»
hwuljugmipjutt muppbpnipnitutpp jupnn b pwpwpt] hpujuwhpue gnp-
sniubinipjutt plpwgpp, b wihpwdton E wyju hwulwgnipniip uwhdwbl)
Uhwubwlwi jud twjunbul) opkiugppbphg dhuyh dkymd’ pphwljub o-
pluugppnud, vwljuyt qintintng wyunkn ukpjujhu pphwljut nwnwdupnige-
jutt opkugppnid wydws punpnonidp, hul ppufut guunuwdupnipjut o-
phuunpmipjut yupwquynid hnnid jluwnwpgh ppiuljut opkiugpph hwdw-
wuwunwupiwb tnpuht:

4. Ujuquynipjut hwigunbtuwyh npuljju npubnpnidubph suppmid sh
twpuwntuyl) «wiiggnipnipjudp dupgnt dwh jud wennonipjuip swip Juwu
wuwndwnkny» Swupwgunn hwihqudwpp, husp npnowlh wnnidnyg nwwpwynt-
uwtip E hwpnignud, pwtih np wpwé swhipuginng hwbquudwipnp twpwnbtuyty
E, ophtwy, snppudwit hwihguljuqunid (258-pr hnydwsh 3-py dwuh 2-pn Yhwn):
Nputu hujkguljupquyht Uninkgnid 22 pphwlwit unp opkugpph hhupnid
nnyt) Ep wnwtdhtt hwbguljuqd ywwpnibwlnng wpuppubpp npuytu Swipwug-
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unn hwtiquuwtp twpwnbubint wipnyunpkhnipjut uyqpniupnp, npp, uvw-
Juyl, sh hwennyk) YEuuwgnpsty, b puquiwphy hwuguljuqutpniud npytu swb-
pugunn hwiqudwip twhiwnbuyt) ko wnwtdhtt hwiguljuqd wwpnitwlng
wpupplbp: Uju nhinwblyniihg wnlw k ppwljut opkiugpph pb plnhwinip b
pt hwwnmly dwubph pudowldub withpudhonnipnil wyt hwony, np pu-
gunykl tdwb Swipwguny hwiuquuwbpubpp b gputg wejuwnipjut Wupw-
quynid wpwppn npuljyh hwigugnpénipniuttnh hudwlgnipjudp: buly dhtigh
uywd thnhnjumipniuubph hpujuwiwgnidp b YEuuwgnpdnidp, Jupsnud b,
np wjwqunipyut hmbigujuqunid bu whwnp | iwpupwnbugh yipp pittwplyng
Swupwgunn hwhquuwipp, wjjuwbu opkuugpph vhwutwlwi wnpudwpw-
unipniup pwpwpynud k:

5. Unwouwplnid U ppwljut opktugpph hnpws 253-h 1-ht dwuh nhuwn-
qhghwt swpunpl] htnbyuy pojuinulnippudp. «Ungnuyninp puguthupn
hwthownwlnipniup»: Uju dbwlkpynidp hwdwhnity Yihth twb gnpnipjut
hwtguljuquh opkhunpuljut tjwpwgpnipjutp, putth np ppkwlut opkiugp-
ph hnnJws 254-h wpwehtt dwul niuth hkwnlyw) pndwinulynipmiup. «3nnnipe-
mtp quunith hwonwlnipynip»:

6. Lptwljwt optiugpph 254-pn hnnJwsh 2-pn dwuh 2-py hEnny npubu gn-
nnipjul Swbpughng hubqudwbp Wyl b «.nnidnnh dwpduh Jpughg, hw-
qniunhg, wuyniuwlhg, wy) ywhnghg fud opjljnhgy: Usu dhwlpuynudp’ «op-
JEyunhg» Eqpnyph dwuny, juhuwn phph £ wy jupnn Ewewg phpl) puqiup]
nwpudkjuiwpuwtimpnitittp @ wthunwlmpinibitp: Ujun hwdwnbpunnid,
Jupsnud b, tows tnpdh wihpuwdbown b jpudswlily tokim] «inmdnnh Unn
guuynn wy wnwpuyhgr» dbwlbpwynudp: Lnyup YEpwpbptih £ «wy) wwhng»
hwuljugnipjutip, pmtigh whwnp k okownk), np wyn yuwhngp gungnud £ wtidhow-
whku nimdnnh Unw, wdpugdws b tpu dwpdihl jud hwgniunht, wyjuygbu
uoyuwé dwljEpynidubpp Jupnn b nibiktuw) bujub puguuwljut wqptgnipe-
it hwbigugnpémipnibiph npuljdwt qnpépupwugh hwdwnbpunnid:

7. Unwowplnud tU pphwljut opktiugpph 255-pn hnnwsh 1-ht dwup k-
pudlwybpuly. <vwppuum e pwpknpyub jud Juinuhnpynibp supw-
owhbnt tnutwlny hwhonwynipniup, ket wyn gnypp huhywnwwybnt ghunw-
Unpmipynibp swghy Etwhwgbu dhish hwiguiipp ulubps:

8. Zzpphwljut opkiugpph 256-pn hnnjust niuh junppuyht jpudowljuwi fu-
hp, pwugh gqnpénn Abwlbpydwt yupuqunid wyt jupnn £ wupdwnuju
Tutighpltp hupmgh) wpulunhuymu hwiqbgityn] pwhwpymudbbph, nupudkly-
tupwbimpynibitkph b wthunwlnpyut: Gupsnid kU iogws tnpdp sh hudwagw-
nuwupuwind hppujujuit npnpwlhmpjut hhdtwpup uyqpniupht, hwnbwpwnp
uylt whwnp E JEpudulipyt): Unwewpynud bl hbnlyuy fudpugpnipiniup. «Zwb-
gunjnphitt Juinuhdus, wyuhtph' tpuw nbophtnfwip, whpuykndwip fud oquw-
gnpéuwtp hwtidujwsé qnyph hwthpunwlnipiniup, tpt wyn gnypp hwhynultnt
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nhunwynpnipniip sSwqk) Eophtwljwi hhuptpny wjtt utnwiuynig htinns:

TUI'PAH CUMOHSAH - Hexomopsie 6onpocwi, céa3anHble ¢ HOHAMUEM U CROCOOAMU
Xumjenua. — XUIIeHUE COCTABIISIET OCHOBHOE SAPO MPECTYIJICHUH NPOTHB COOCTBEHHOCTH, X
LEeHTpaJbHbII 3eMeHT. C 3TOH TOYKM 3pEHUs, W3yYeHHE IHOHSATHA U CIIOCOOOB COBEPLICHUS
JTAaHHOTO MPECTYIIJIEHHS BCET/Ia aKTyalbHO M B)XKHO. B paMkax cTaTbu HCCIEeOBaHbI HEKOTOPHIE
Ipo0OJIeMHBIE BOIIPOCHL, CBA3aHHBIE C TOHATHEM XHUILEHHUS U €0 CII0CO0aMU, IIPEyCMOTPEHHBIMU
HOBBIM (JICHCTBYIOIINM) YTOJIOBHBIM KOJIeKCOM PecriyOnuku ApMeHus. DTH BONIPOCHI SBJISIOTCS
JIOCTAaTOYHO NPOOJIEMATUYHBIMH, U UX Pa3biACHEHUE, a TAaKXKe MPEJUIOKEHHs 0 JalbHeimemy
3aKOHOJATEIIbHOMY COBEPLIEHCTBOBAHHIO aKTyalbHO M HEOOXOIUMO.

enp cTathm — HCClIEOBaHME CYHIECTBYIOLIIMX NpoOJIeM 3aKOHOAATENBHOTO OQOpPMIICHUS
MOHSATHUS XUINEHHS, MOMEHTa €r0 OKOHYaHHUS, a TakkKe CIIOCOOOB COBEPIICHMS XWIICHHS, U B
pe3ynbTaTe NpEeACTaBIEHHS INPEAJIOKEHUS 10 COBEPIICHCTBOBAHHMIO 3aKOHOJATEIIbHBIX
(OpMyYIHPOBOK, TPEOYIOIINX HEMEJICHHOTO PEILICHNSI.

B crarbe mo otnensHBIM maparpadaM paccMaTpUBaeTCS IOHSATHE XHUILEHHS, HEKOTOpbIe
0COOCGHHOCTH €ro JepuHHLIMN, a TakkKe NpoOJeMbl 3aKOHOAATENbHBIX (OPMYJIUPOBOK U
kBau(ukanun crnoco6oB xuieHus. OOBEKT HCCIeOBaHUS H3Yy4YEH C HCIOJIb30BAaHHEM Kak
OOIIeHayYHBIX, TaK W CHELHUAJIbHBIX METOAOB, TaKMX KaK JOrMaTHYECKHH, CPaBHUTENBHO-
NPaBOBOM U JIOTUYECKHUN aHAJIN3.

ITo pe3ynbraTaM NpOBEAEHHOTO MCCIEIOBAHUS NPEICTABICHBI 3aKOHOAATEIbHBIC TIPEIUIOKECHUS
1o (GOpMyYJIUPOBKE MOHATHS XHUIIEHUS M CHOCOOOB €ro COBEpIICHWs, HalpaBJCHHbIE Ha
COBEPILEHCTBOBAHUE YTOJIOBHO-IIPABOBBIX HOPM, B YaCTHOCTH:

® B KOHTEKCTe oOecreueHus eIMHON 3aKOHOJaTeIbHOM JIOTHKH, B IIOHATHE XUIICHUS CIIeqyeT
BEpHYTH YKa3aHHE Ha KOPBICTHBIE MOTUBBI MJIM TIOJIHOCTHIO OTKa3aThCs OT YHOMHHAHUS JaHHBIX
MOTHBOB B YT0JIOBHOM KoJiekce PecryOnuku ApMeHus;

e  [peayaraercsl CUMTaTh XUIIEHHE OKOHYEHHBIM C MOMEHTA, KOTAa COOCTBEHHUK WM
3aKOHHBII BlIaJieiell WMYIIECTBA YTPAaTHJ pPEalbHYI0 BO3MOXKHOCTh PAacCIoOpsKAaThCs WU
MI0JIb30BAThCS TAHHBIM UMYIIECTBOM;

e  pa3Muys B IOHUMAHHUH MOHTHS «OKWIHILE» B HOPMaxX MaTepHaIbHOTO U IIPOLECCYaTbHOTO
paBa CO3JAlOT MPOOJIEMBI Ul NPaBONPHMEHHUTEIBHOH MNPAKTHKH, I0O3TOMY HEOOXOIMMO
MIPELYCMOTPETH 3TO MOHITHE TOJIBKO B YTOJIOBHOM KOJIEKCE, BHECS COOTBETCTBYIOLIHE ITONIPABKH;
e B CYNIECTBYIOUIMX IIPaBOBBIX PEryJUPOBAHUSAX CIEAYET IPEeIyCMOTPETh Cpenu
KBAJIM(UIIMPOBAHHBIX NPOSBIECHUN pa300s oTAryaromee 00CTOATENHCTBO (110 HEOCTOPOIKHOCTH
MIOBJIEKIIIEE CMEPTh YeJIOBEKa WM IIPUYNHEHHE TSHKKOTO Bpela 300POBEBIO»;

e i u30exaHMs MOBTOPOB CIEAyeT U3MEHHUTh 3aKOHOAATEIbHY0 (GopMyIHpoBKy rpadesxa,
ykazaB: «['pabex — OTKPBITOE XUICHUEY

® B OJHOM M3 KBUIU(QHIMPOBAHHBEIX BHIOB COCTaBa KPaKH TEPMUH «U3 0OBEKTa» SBIAETCS
KpaifHe MpoOJIEMaTUYHBIM, YTO MOXET BbI3BATh MHOKECTBO PAa3HOUTEHHI U HEsiCHOCTEH. B aToM
KOHTEKCTE YKa3aHHYI0 HOPMY ClIelyeT YTOYHUTh, YKa3aB: «U3 JPYroro npeaMera, HaxosIerocs
y IIOTEPIEBILIEro», MOIIEPKHYB, YTO IPEIMET HaXOIUTCS HEIOCPEICTBEHHO NPH ITOTEPIIEBLIEM,
MIPUKPEIJIEHO K €ro TeJIy WM OJIeXK/IE;

e yacte | cratbum 255 VYromoBHOro Kojaekca ciefayeT NepeqopMylMpoBaTh, yKa3aB:
«MOIIEHHUYECTBO — XMIIEHHWE MMYIIECTBA IIyTeM OoOMaHa MM 3JI0YHNOTPEOJICHHS JOBEpHEM,
€CIIM YMBICEJ Ha XHIIEHNEe JaHHOTO MMYIIECTBA BO3HHK 3apaHee, 10 Hauasa MPeCTyIICHI»;

° cTaThio 256 YTOJOBHOTO KOAEKCAa TaKXKe CIEAYyeT OTPEJaKTHPOBATh, yKa3aB: «XHIIEHUE
HUMYILIECTBA, JOBEPEHHOTO NPECTYITHUKY, TO €CTh NIEPEIaHHOTO B €r0 PaclopsDKeHUE, BIaJCHUE
WIA HCIIOJb30BAaHUE, €CIM yMBICE]I Ha XHWIIEHHE MaHHOTO HMMYIIECTBA BO3HHUK IIOCIE €ro
MOJIyYeHUS! Ha 3aKOHHBIX OCHOBAaHMAX». M3 CyIIeCTBYIOHIETO MOHATHS CIEAYyeT HCKIIOYHUTH
KpaiiHe criopHYI0 (POPMYIUPOBKY «I10 (PAKTUUECKOH WM IOPUAHYECKHA CBOOOHOM BOJICION.
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dopmynuposox

TIGRAN SIMONYAN — Some Issues Related to the Concept and Methods of Theft. — Theft is
at the core of property crimes; it is their central element. From this perspective, studying the
concept and methods of committing this crime is always relevant and important. This article
examines some problematic issues related to the concept of theft and its methods as defined by
the new (current) Criminal Code of the Republic of Armenia. These issues are quite problematic,
and clarifying them, as well as proposing further legislative improvements, is both relevant and
necessary.

The purpose of the article is to investigate the existing problems with the legislative definition of
theft, its completion, and the methods of committing theft, and to provide proposals for improving
legislative formulations that require immediate resolution.

The article discusses, in separate paragraphs, the concept of theft, some peculiarities of its
definitions, as well as problems with legislative formulations and the qualification of methods of
theft. The object of the study was examined using both general scientific and specialized methods,
such as dogmatic, comparative-legal, and logical analysis.

As a result of the research, legislative proposals are presented for the formulation of the concept
of theft and methods of committing it, aimed at improving criminal law norms, specifically:

e In the context of ensuring a unified legislative logic, the concept of theft should either be
revised to include references to mercenary motives or completely abandon mentions of these
motives in the Criminal Code of the Republic of Armenia.

e It is proposed that theft be considered complete when the owner or legal possessor of the
property loses the actual ability to dispose of or use the property.

o Differences in the understanding of the concept of "dwelling" in substantive and procedural
law create issues for law enforcement practice, so this concept should be defined solely in the
Criminal Code, with the necessary amendments.

e Existing legal regulations should include among the qualified acts of robbery (brigandage) an
aggravating circumstance of "negligence resulting in the death of a person or causing serious harm
to health."

e To avoid repetitions, the legislative formulation of robbery should be changed to: “Robbery —
open theft.”

e In one of the qualified types of theft, the term "from the object" is highly problematic,
potentially leading to many interpretations and ambiguities. In this context, the norm should be
clarified to state: “from another item held by the victim,” emphasizing that the item is directly
with the victim, attached to their body or clothing.

e Part 1 of Article 255 of the Criminal Code should be rephrased to state: “Fraud — Theft of
property through deceit or abuse of trust, if the intent to steal the property arose beforehand, before
the crime began.”

e Article 256 of the Criminal Code should also be edited to read: “Theft of property entrusted
to the perpetrator, that is, transferred to their disposal, possession, or use, if the intent to steal the
property arose after it was received lawfully.” The extremely controversial formulation “by actual
or legally free will” should be excluded from the existing concept.

Key words: theft, concept of theft, completion of theft, mercenary motive, methods of theft,
dwelling, free will, harmonization of substantive and procedural formulations
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Swbuggus Lupuhglwip b Lintughtt Twpupunp (Upguihup) hykght 2Ziv02-hg b ting-
Jkghti Unp. U2 vwhdwlbibpp: Vwjuhgbwbp Gwpuh (1921 p.) wuydwbwgpny hngu-
tunnpmpjutt hwidi]wsd nupusph Jupqujhdwlnd, hul Upgujup Omuwunwih
UnUdnithutnuljut (pnppbhjjut)) Ynruwlgnipyutn ((F9(p)9) 1921 p. hnijhuh 5-h «<apnyp-
Uwilpy (uylt dwpquiphtt hipuupmipyutt hpunniipny: Uy, «opnonidps hwpnth k ny
dhuyt bputing, np Yuwdws t Eppnpy Gpyph Yniuuyguljut dwpdiuh htwn, npp sniubp
wnwpwdpuyhtt hupgbp (nusknt hpwuwunpnibibp, wyb btpuing, np wyt hwunnpki
sh pipnitn]ty: Unnuhip upnuigl) E npnpuwt inkpunp b, wj spubny putiapljdwi oo
pytwpnipjul, thull) £ Unypnipnih thuwnp: MUZU wipnhdwt pipwugpnid Fupynid
hupnwpuipty ka Unp. MUZ hpugwhwenpnni pyntithg hpudwpbpnt dwuht'’ fwbsm]
wyt wmyjonhth juquuynpnid, np hwpntty £ vnphpnuyghtt ntuwunwith Ynnudhg Unp-
phowlih quujpuwl wpyniipmd: Pupymd hwuljugk) ki Ungp. U2 hpkig Ynnuhg w-
wonhth dmbtwsgws juquuynpiut vwhdwittph swbtwsdwt muhbphpnipniup: Ypu
hwiwip npnoky B wyn hwpgnud hunjunuphd duy U2 dunwbignipyuatip: vubquipnid
tp bpu nwpuspught hwdwlum pmabtph Uqgbph (hquyh Ynnquhg dbpddus Qququ-
Jwd Uplkjjut ni Zmpuwduyhtt Uungpynduuhg» putwdlip, nph wthdwuwn jhukp wlo-
hwjin tp: dpw hudwp «Unpphowbuljut Zubpuybnm pjut wbijwnipput dwuhis
Uwhdwbunpuljub wljnnid (18 hnjunbdptnh 1991 p.) Fupnit wjt thnfjumphttg nipho,
puyg hpwjuwpwinpkt wybh wihdwun ppoypny. «Mwndwljuinptt dbudnpdus
nwhdwtbpmy Unpphpwiwmlut Zutipuy binm pjut nupuspp vhwubwlwi B, wipw-
dwtitijh, whownwntih» («bakunckyit pabounti, 7 unjidptinh 1991 .), np uljqpniipnpki Gu-
pulu st n's vwhdwiquundwl, n's vwhdwiwgsdwi: Ujuuhuh «nupuspubpnds b
«awhuwbbpny» Ungpphowului Zubpuuytnnipman (Ugp. 2) 1991 e. ghljubkdpbph
21-ht ubpluyugun] Updw-Upw, npujkugh dinth UMNZ b hp hunfwdwjinipinitip tinw Gy-
pnyulut hudwyuph wyt ywhwbetbinht, np Jipehthu Ynnuhg wnwewnnyt) th 1991
p- nilpunbdptph 16-ht («Swulkpymup hwpnwpupmpubs dhe) npuyku Uplibjub G-
poyuyh b Bmpunphpyuyhtt mwpwsph tinputijuju wyhknmpiniaubph fwbtwsdwt wuyg-
dwbubkp: Gypnuyut wsp hwljkg wyh puth weel, np Unp. 2- sh pujupupnid hp Ynn-
Uhg wnwownpyus wwhwbeutphg b ny Uklhhi, b pun kpinypht unphnipn kg Fup-
Jhtt whglught] wijwmput dwuhl hwbpupyk gnik wyuyhuh wljnn] npnyw-
Jhwgubtint hwdwp hp vwhdwtpp: Ugppéowi wmnjudp whnnipniutph yuundne-
jut ke hupunpnodwt dwuhtt wpwehtt uyy hwtipupyki mbknh miutguy 1991 p. nky-
nkdptph 29-ht: Uwluy hwipupyh gpiws «dmp ululzulululhnouf Ep Unpphowtiw-
Jub Zubipuybnmpjui Shpugnyu funphpph Ynnuhg pinniigus «MEnwuljut walju-
uniput dwuhty wljnp» hupgp nidh ke pnntkg yundwluinpkt Abtwdnpjus vwh-
dwtiubph dwuhtt ppudujut hdwuwnhg qniply gpoygpen: Unp. 2 vwhdwbtbpp duwght
wlnpny: Shinwulghng hpuyhdwlh withbpbpmpmip Pupmb ppowbwnmpynithg
hutikg vwhdwiunpuljul whnp nkqungplng wi twpwqubulwi Jugpnd, wkpu-
g otgkiny «yyuwndwljuinpkt dhwynpywsd nwhdwbibpnud» punkpp:

Pwtiuh puntn - nyljunyul pupupbbn, Zuyuanwbp Zubpag bnnyeindl, Unppkou-
bwlml Menfpunnwu b Zwipuwy bnnipnd i, Ugqlph jhqu, UnppEowinulwb Zwipuw-
wkwunipinil, Upguijuh ZubpunyEnnipinil, «Swulbpliniupy» huyunmupupnieintl
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dEpnudnipjubp jutjwwnpynn twhwput jud Zujuunwith guuduajut
nhunnup Uplikpwhujunwimy’ Upgufun] hwimbpd

znpjust wunpunupd E Ywpwpwunjut hhduwptunphtt webtsynn wy hwp-
ght, pt Uunpyndyuup Mupujuunwithg Gniuujub juyupnipjuip wigutnig
htwnn hswhuh qupgugnidubinh wpynitpnid £ 1918 p. hwujnudl) Upppéow-
hwlwl Mednfpunulul Zubpuwybnnyendd (UN2) wjudp juquuynpnudp:
Thunwplynud Eu wytt hwuwnwpyubpp, npniugny Uqgbiph (hqut dkpdty E hpkl
winudwlghnt U2 fnunpughpp: Ypwitp hwunwnnd kb, np tw wyn juqdu-
Ynpdwit Ukg sh mbubk] whwnnipinit: Zupgp hpwwnwy | wyt wpnidng, np dkpop-
jw Unpphowtwljut Zwtpuybunipniup (Unp. 2) 1991 p. hpkt hoswyby & Lh-
gquyh winuU-ybknmpniuttphg ny Ukhh Ynnuhg s¢wbwsgus, Upgufunid hy-
Juwnipnit sniikgus wyn «ybnnipyuiy hpujwhwenpnp:

Luiju hwdwpnn wljtwpy Uks Zuyph wiwpwspubph b hjniuhuwplbjjut
uwhdwttubph dwuht pun yundwljut uyqpunpmipubph: Znitbw-hondbw-
Jub puquuphy hinhttwlubp wyn vwhdwiutbph dwuht tnyb puth o wagnid.
wytt whgh) E Lnin ghuing’: tw ny Uhuytt hwunnwwnnid £ wyn wnknbynipjut hw-
Juuwnhnipiniup, wyjl wy, np hht dognynipnubpt nt whnnipniabpp Lnn-
wpwpuywl vhpwgbnph wplbkph Ypu dwbusk) b Zujwunwh whwnnnup:
‘Lny E hwunwnnmd hwdwiwphwyhtt wyundwgpnipniup 428 p. Uks Zwyph
wulnudhtt hwonpnwsé opowtinud: Fuwlwb k, np vhwubwlwb whwnnipyub wh-
Ynirdhg htiinn onnwip (nt twlb hwy) undwghpubpp whwnp E winpununiughtu
huyjujut wijwju whknwljuinipmniup Jeipujutqutne thopdbpht: Zwnnd k
tnt Upguijuh wbnp wyn wyujpupnud:

‘Uowtwuwhg hwigpduip, nphtt Upgwijup hwuby £ wpgbt huly 5-pg gupp
Jtpotinhty, Upguuh b liinhph twhwbqubipnid duwsmqub Fupbyuwpnh grow-
Ynpnipjudp huyjuiub puquynpnipjut hnpswinudt tp: Fugunhl hpwunup-
Anipjniup, np Juunwpytg tpw holuwtinipyut mwuphubpht, Undbt wdwnwin-
gnid 488 p. Upgwijuh hnqlinp nt wphtwphhly nkpkph dwubwlgmpjudp Jujw-
gwd jnipophtiwl) vwhdwbwnhp donnynud «Uwhdwwnpnipht jubnbwlwh»
pugniunud Ep?: bpudupunupwljut tdwt pupdp dowlnypt k oqubk] Upgwjup

! Lukinthnt Upkliugnt (U.p.w. dnwn 430 - 356 pp.) «Unwpwuhus b «Ynipnuytinhwy, Yhognpnu Uh-
Yhihwgnt (.. 90-23 pp.) «Mwndwlwh gpunupuiy, Unpupnih (U.p.w. Unwn 63 p. - U. p. 20 p.)
«Mundwlul hhpwnwlupwbikps, Mnunwppnuhp (Up. 45-127 pp.) «Qniquhbn YEbuwgpnip-
nibtbpr, Guynu Nhthnu (wwg) Ukynibugnuh (d.p. 23 p. - 79 pp.) «Puwuljut yguundnipniis
wouinmpniatbpnud Zujwuwnwith nt hwy dnnndpnh dwuhtt hwnnpynud Bu wbnkynipnittp,
np Junnig nupdly Eu hwbpughnwpubughti: 2jkuhquh nupuppewih wundhsutphg wnwna-
twinud . Uyuyhwinu Upkpuwinpughtt (Ue. II quph ujhqp - I qupp 70-wlwb pp.) hp
«nnikuui yuwndnipniby tplnyg, Suynu Ynnbbjhnu Swijhunnup (Unnwdnpuwbu 55-125 ppe.)
hn «Swpbgpnipniubpy wotwnnipyudp, thntt Ywuuhnu Ynlkjwbtnup (pnipg 155-235 pe.) hp
«mubuut yundnipniy dedwdw]w) wpuwnnipjudp:

2 Zwupughtt yupnd hpudwhwpwpbpmpnibibpp juintwlwupgnn wyny hhdttwpup hwunw-
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dunwiiqujut hopwbwlwt nukpht whjuwp whnniput puguljuynipjub
wuyUwiikpmu wwhuyywik) kpypudwup Jusfunnmb hnppuibkph’ dbp djn-
uhl hwonpnnn wppwduputiphg, dwu Juqul) fugpunniiyug puquynpntye-
jutip, npht Upwpwlut huwhdwnmipmiup dwhwsk) b UpdEipuw wmuniung?,
Untnniubph hbwn hwpwpbkpmipnibtubpp jupqugnpbint hwpgnid oqubt Yh-
1hyhuh huyjuljut puguynpnipjubp:

X-XI guptpnud Epjpudwuh punupwlut Jhunpnup mknuihnjudkg vw-
skt: Upgwipu/Tvwgkuh hojpwwy binnipyniiubipn wwppbp jupquyhdwljubpnyg
wwhywiykght twl dntinnyuljut wppuuipttph b npputg hwenpyws spow-
tnwd, tpp opowlum]bg Eppudwuh by wy Qwpwpay winjuinudpt: Udb-
twipwbwynpp hhig dEhpnipnitutp dhwynpny, nwwupwswypowunid 1nipe
phpwjuinupnipinit ntibgus b npnowlh wijwunipyudp odnws fwduayh
Uk ppnupnibbkp (unfuw wpupkpkh Apfg) juquudnpnudh bp:

Zwonpnhy huyuljut dkjhpnipnibutpp hwpnugtightt nhyh hwpwy wow-
owignn [Fniuhuwh pwhbph nguownnd, npp Upgwijup ke inbuwy Gunpyngyuuh
hwpwynud hp hkbwpwtht: Zwujubwh E npununid, ph htisnt pniuwljut wp-
pnithpp whwh jununwbwp Twpwpwunh dkhpnipnitutnh hhuph ypw Jbp-
untindt) «kniuwunwithg pugh popnphg wiljwies hugjuljwi pphunnibwljwl
whunmpniup®: Tw nginpkg wpguwpughbpht, b tpwip withwphtt wpkght h
wwun pniubbph wpwohunuguwh: 1724 pYwluiht Mknpnu Uksh nhugh
hwpwy dAwjunnyus wppwdwiphg htnn wwhwieytg wytih pwt kY qup, np
1828 . Uugnynyjuutt mdpnnonipjudp wugutp (kniuwunwh inhpuwykwnnige-
jut nwuly, b tpw Yuyubp hpndupunwlng uintndytp Zuyjujut dupgps:

NMuwundwlwi wju penighl witwpyp gnyg k vuwhu, np Mwpuljuunwihg
Fniuwunwitht wigws Upltbjgub Zuyjwunwith mupuspubpnid huy dnnnygnip-
np wijwh nt Jhuwwtjwh ywhknwlwiunipiniuubph ding swpnibwl wwhwyw-
ul k onnwputinh Ynnuhg fwtwsywsd hp nhnnnup: Zuyng Upltjpnud dwswquitc

poupeR wlpuyinkg Zujuunwinyd hwipught Yjuiuph hpujuwljut jupquynpyudnipjul wp-
nku hul bwhwywndnipnit niikgnn wjwunnypp, npny puguwnpkih £ nuntind hwyjuljub nu
hwdwpuwphwiht hpwduiwb dnph wjiyhuh puguehl tpbnye, npuyhuhtt Ushpwp @noh «tw-
wnwutnwbwghppi» £ (1184):

8 Bpp 701 p. wpwpiubpp gputghtt Zuywuwnwip, hul wjinthtnb Thppu nt Unduipp, tpuip
hujuwyubsw]uwy wyny nwpwsputphg vuhdwnipjut juqinid dbwynpght utnp Jupsww dhw-
Unp’ Upuhithw wimtiny:

+ Qwpupun nkqui]w vnnqupuiniput dwuhb kv Manacss A. O6 STHMONOTHE TOTOHHMA
Kapabax mim o MOHTOJbCKOM cliefie B kapabaxckoMm muaiekre // Pwbpbp Gpllwbh hwdwjuwpubh.
puliuuhpnieyni, 2020, Ne3, ke 61-73, http://www.ysu.am/files/07A_Manasyan_r.pdf

5Shu U3 opaepa @.A. IToremkuna I1.C. IToremkuny ot 3 anpens 1783 1. // ApMAHO-pycCKHE OTHONIECHUS B
XVIII Beke. Coopuuk nokymentos. T. IV, Ep., 1990, Ly 239:

¢ Puyybu Upguwuh hohubwybinmpmbitph hhuph Jpu hugjujut whnmput Jepuljubquui
qunurhuwpp, wiywbu b Zugujub dwpq widuinudn] Jupswljut Jhudnph unbndnudp wyn
wnwpusplbpnd huy donndpnh wundwljut whunnup fwtwsdwtt gpulinpuudutp tht Gniuwfut
Yuyupmipyuit ynnuhg:
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Pupbyuwpnh hhdtws puquynpnipniup, Upwpuljut pwhbwnipyui jug-
Unud Updkuhw Yniuwlwnipiniup, Fugpunniiyjug puquynpnipiniip, vusk-
uh hojuwtnipiniup, Twpwpwnh dbjhpoipmiutbpp, vwduwh dbhpnipintup,
Qwpwpwunh jpwinipinitp, nuvwunwih vwhdwbbpnud Zugujuwt dupgp
1khpuwy jud dwubwyh ppwduuniptlnnipjudp odnjws juquuynpnidubp
Eu tnk) b wyy wwpwspnid hwy dnnnypnh yundwlwb hpwyniiph Ypnnukp:
B wyn nno spewlinid Uinpln]iuuntd n's Unpphowt win]undp whwnwljwb fud
Jupswlub juquuynpnud t gy, n's wypphowigh kplinthung dnnnynipn;:

Nmuwunuih wqquyhtt punupwluimpmniip Tinpinyyuwumd: Inyjuu-
Jul pupupbip Ytins tpunfudph Atunpniudp

PEynd tp’ pphunnibwlul jujupnipjui juqunid hung wplibjub huwn-
Jusht wmywhny Jugnipinit £ uywunid: Uujuyt ontinny wwpqykg, np juyju-
poipniup wy) tyunwljikp Ehbnwuyinnud: LVu tw dnnuguy Twpwpwnh
Uk hpubphtt njwd hp jununnudubipp b Upgwihup tnyuhul subpuntg Zujujut
dwnpgh uke: Lpwt whwnp skp ntuktwg Jupswljubt dhuynpubp bpunutubphg nplk
Uk h wyyhuh UEswdwutinipjudp, np hknwquynud wnwy phpbp wijwpwiw-
1nt npudwngpoipniutbp: Uy byuwnwlnd bw tnp gpuus honpbponud dkhp
Ujniup knlthg hpwgnpénid Ep Jupswjut JEpwdbinidukp, npnig winiititphg
hwuynid Ehtt mqquyhtt npulnidutpp” b Jtpon Epypudwup XX nup dnwy
Jupswlulb hhiiq iwhwiqubph wkupny hpkig Ykinnpnibkph winbbkpny &p-
lubh whwbg, Pphihuph huhwbg, Fupyh hwhwig, Gihquiybnymp lwhuiig,
Lnrpuyhup hwhwig Unpybu Ep Jujupmpiniiup juijunid wqquyht whunnge-
miuubnh unbnddw thnpdbpp: Cun npnid wyn hwpgnid Juyjupnipmniup Juwig-
ubkp Ep vyguwunid yhnwljuwinipjut gupuynp thopd niitbignn hwykphg nu pw-
ghtbphg (Uww]wbn hwjkphg, npnilg jununwugh) kp Ywpwpunh dkjhpnipe-
miuutnh hhuph ypw Jepujuiqul) huyjulwb pphunnubuljut whnnipme-
up)?: b ghw, pntuwwt wppnithpp wjw yhnnipyut hwjulutnt hwpgnid
Junutq skp nbuind hpuyjudwnudub ptwlsnipjut dke: dwnwbquynpp tpw
hwdwn wyy hwdwjuph ywpuwdbnnipiniut kp, b gpu nesnudp tw hwdwptg
wuwpujuwlwb hnqglinp nt Upwlnipughtt wyt nuonhg hnwgubip, npunky tnk) kp

7 1849 p. Zugfwlwl dwpgh hhuph Jpw Gplwih twhwigh dbunpiwl dwupb nku Akrer,
cobpannsle KaBka3ckoii apxeorpaduueckoi komuccueit: Tom VII, 1878, Lo 487:

8 Muuwhwluwlb skp, np 1884 p. Ujkpuwinp 3-pp guph hwunwnwsd «Zwy (nruwynpsulu
Eytintgujut nuunidbwpwtinbph Jwuhty jubntibtpng 1885 pywlwiht pnipy 300 huyjuljwub
nupng thwltg: Uhuyu pnnnputph jwji wihph b Eouhwdth Jdpwlub nhdwnpnipyub gunphhy
1886-hi nupngutpp Yybkpwpwgybght: Zugkph tjuwndwdp unyuyhuh wipwupuguludnipjui
npubnpnud bp «ugjujui Ehknkguljut hnntipp b gnypp hwippniihu ppiwgpuybjne dwuhi» 1903
p. hnithuh 12-h opklpp, npny onwpynud thn huyl Eybntgnit wwinwinng hnnkpp: Gljknkgnt nu
dnnnypuljut quuqusutph punyqonuip wyn opkuph nhd wjiwhuh dwjuybbkp pugniikg, np
‘Uhlynjuy 2-pnp gupp 1905-h ognuwnnuh 1-htt wyt sknjuip hwpnwpupkg:
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nuipkp owpnitiwl: dpuw hwdwp gnpénnnipjut ke kg mwpwdwopewh f-
puilnughpdiwi huynth dpwghpp: sy bu hbnnwqunid wwupqykg, uyupnipe-
Jul nplgpud wyn ninkghsdp ujhqp npkg tpuinpunupwlut qupgqugnulubph,
npnug htwn dkpopju nhwyptpp npulinpnid Eu ywndwnwhbnbwbpuwjht wtdh-
owut juwbp: pwip hwdwenwn swpunpldwdp ntukgu hbwnlbyjw) pipwgpp:

Lwpu Juyupnipiniup hpwdwpdkg wbnh huyjwdwgudui phwlsnipjuip
yuwpujuwumnuighp wtjuukinig, putth np nu tpwt hnpnd Ep Mwpujuwunw-
uh htinn hp Swgnidtwpwtwut juyp: Uyn hwdwjupp djniutbphg winwdiug-
Ukny dnrunfwbbEp Ypniupuwiupubulub hunlwihon] tw Eplpu-
wnwpwsph donnyppugpujutt wuwnltpp tkpjuyugutint hwdwp spowiiw-
nnipjul Uk npkg «Uniumpdwubbp-pphunniyubbp» putiwdlip: dput hwenp-
ntg Ukl wy puy: Lu hujudwnudui quugqush Uky wnwudtwgptg mknh ny
Ubkbwphy pinippbpht, tpwug «Yuptgr fnylwuul pupupilp wuniung b od-
kg wpnninpymiutbpny wyn unwdpp dmutbkphg wth gpuidhy nupdibin
hwdwp: Zwpdunpyt wipby kp: Zwdwyuphtt ny vhwy ny pinipp hbwptwlukp
Eht dhwinwd, wyjb bputhg puthwigng Epuhjuybu nmupuwhiunt wpjuwnwi-
puihtt dhgpuinbitipp (wjuugbu Ynsusd onunnuhukpp orxogrukm)®: Mtniuw-
Jul vwhdwip dhuyh yuwonntwybu hwnnnukph phyp 1860-1890 ppe. Jwg-
Unwd Ep nupbljut 25-30 hwquip: Yw donnypnugpuljut gpnh kp, np thnjutg
Unpltpjut Uugpyndyuup nhdpp: 1890 p. fnyjuuwi pupupikp tpuhjuuybu
winbd quuquép wlkwdbdwphyu kp: dwuwnnpkiy, 4-5 nuwubwdjulnud (nt-
uwutnwbipn npybu hp htwpwt dugnpkg dhiy wyn gnjnipinit sniukgus Yhns,
puyg b wpuiniyw hwdwjup: Counnyd tjunygtg twb tphpudwuh Epunpunu-
pwlut ntdpp «nrunydwbbbp-pppunniywikpy Yunuuywpny ubkpjujugubng
wbyuwnwljuhwpdwpnipmniup: futwdbp Juutquynp tp wénn akphnupny
Epypudwunid hwunwwnynn potubph hwdwp, pwth np Bupwnpnd Ep pphu-
wnntjw pniutthph dwubulgnipniip wmywugu pujunidubpnid, npntg Jujupnipe-
miup ywhwnp E nhubp mwpwswopown junwupbint hwdwnp: Uhw ph hgnt
phwlsnipjut pniuwlwt hwngwsh skgnpnipniutt wmywhnybnt hwdwp «/nz-
unyydwbbbp-pphunniyubbpy putwdlp hnpjuuphybg mupuswopowh kpiin-
pumupuljul tjupughpp phnipugpnn inp putwdliny «uniunydwbbbp-hw-
JEp»: Ujt uh Ynnuhg tbpuyugunud tp Upbbpwub Uinpyndjuunid punupw-
Jwi qupqugnidbkph qiuuynp gnpénbikpp, dnu Ynquihg bwpowonid pop-
popythp wywqu Ynpihjuntitph Ynndtpp:

Fnud kp Unpyndjuuh huyjudwnugui qutqush ppuwbwgbpsdwmb nink-
ghép dhown Ep punpydws, b ghon L pynid unghwjwljwt pwpdnidubph wdui-
qupnnid hwjpnbdws huytphtt uwndbnt hwdwp 1905 p. pntuwljutt hwnndy

° Ehdwyhtt tdhpywsd hujuyulubt gpulijuinipni ju: Sku, opptwl, Beaosa H. K. O6 orxoxuu-
4yecTBe U3 ceBepo-3anaganoro Mpana B koHue XIX- nauane XX Beka // Bonpockr ucropun N 10, okTs16pb
1956, tp 112-121:



NDEwnnippul b ppur/niiph wkunipinil ni wunndnijenti 59

Swnwympnibibph  bhpwhpwéd hwj-pwpwpulwt  pwjunidubpp, npnugnud
Upwtp phyntuphg wwpnwywinul tht pwpwpubpht: Fuyg wy jupshph tp
Unijuup npowppu Inpnugn-Twplndp, npp punupwljub wyn mnkghdp
ujuw] npuljig, pwth np nlwh Ppwp hwdws gopénuth thnpuwpkt juyupnipe-
mip jupd dudwiwlmud unbnst) tp hp hwdwp wyth quubquynp’ pnip-
pudbinn qnpénup!®: Unjuujut pupwpubph swn dnwdnpulwutkp, npnup
twpuwybu hpkug hpwbwljut hwipnipjut winud tht hwdwpnud, XX guph
twiwotdht wpnkt wwbpnippuljwt qgnpshsutp thu:

Epunpunupuljui qnpdpupwgitpp uyupnpyui thynquwt yuydwbibpm

1917 p. htnnpyuput hknuonpenithg hkwnn Mwnbppnipgnid hpjuwtinipjut
Ejws dwudwiwluynp junwupmpniip hbndhwybnwlwb oiuwunwih
whinwlwb Jupgp npnobnt hwdwp dknbudnihu tnuy spowbitipnid whwnw-
jul hopwunipjut unp dwpdhtubph dbwynpdwiup b Uwhdwbwnhp dnngnyg
(Ud) hpwdhpkjni: 1918 p. hntudwpht gnidwpytg Ud-h wnweht thuwnp: fuyg
Enpypnud holuwbinipjwt onipe Ypptpp skhtt hwinupuynud: Skntpnid hohaw-
unipnip popplhlutnh gjuwynpoipjudp qpuynud Eht puwbidnpugmnminughw-
Jul b ghuynpuljuts junphnipgubtpp: 1917 p. dwpnh 6-htt fupynid hpfuwnige-
mniup prwnuin ding whaguy] pwtiynplitph nt ghtnpubph funphpnht, npp tngbd-
ptph 13-hu hpkt hwjnwpuptg pupdpugny hpluwnipnit Fupynd b hp
Ynnuhg yEpwhuljyng opowtiunbpnid: pwt qniquhtn dudwbwlwuynp junw-
Jupnipjutt Ynnuthg @phihuhnid unbndgws Uunpynguuyut hwwnndy Ynudh-
kb b 1918 p. thtnpduph 18-ht npytu Wwhnwlwt jurwjwupdwb nkghntiuyg
dwunpuht gnudupgus Bunpynyjuuyut ubjdp sdwtiwskghtt pnppthlukph hopaw-
unipnip: Uwpunh 26-ht Ukjdp Abwynptg junwupnipini b 1918 . wwnppih
22-hu hnswljkg (Fniuwunwihg wijup Uugpndjuuyut Hdnjpunuut
Twptuyht Zwpuy bnnpniap (UFYR2):

Mnruwunwth ipnhdw pipwgpht junpnp wmkpnipgnitittpp ns thuyt htwn-
lunud, wyi dhgwdnnid Eht: Zwnljuytu wjnhy Eht Uks Aphunnwtthwt b Guy-
ubpuwlwi Shpdwhwi, npp dhtsh Unweohtt wpjuwphwdwpnh wdwpup w-
owljgnid tp Bojul) nuohipnid hp quiptuljhg Oudwbyul Juyupmpjubp wyy
pynwd b Jtpohuhu Ynnuhg twb Uunpyndyuunid hpugnpsynn Zwyng ghnuu-
wuwiunmpjuipn: Unwudpnt woiwwnnid Ep oy stiawy, np Uugpyndjuup ne-
utwutnwithg wigwnyh vhuwubtwjub guotught juqudwynpdwu duny: ‘Lpu w-
owjhgubtpp Epypudwunid wpgkt wwipnippujuwinipjudp Jupuldws «Unt-
uwywpe» Ynruwlgnipniup b tpw onipop hwdwjudpdws Yndjuuywmt pupwp-
utipt Eh: UM 2-0 Epup Yyubp niubkwg skp Jupnn b snpiibguy: 1918 . duygh-
uh 26-htt Ypwunnwip hpswljig wuljwjunipintt, 27-ht Utjdh dntunydwiwlui
pll puynmiukg Uppplowbulwl eunfpunwlwl Zuipuybuniypnti (UY2)

10 Sk “Kpachiit apxus”, Ne 1, (26), M., 1928, Ly 118-120:
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widudp wijujn yhnmpnit hhdubne npnonid, huly 28-ht Zuyng wqquyhte
lunphnipnp npnokg pugniul] Zuywunwth Zubpuybnnpyut wijwhnipput
dwuhb hwyunnwpwpnipnii:

Uqqtph thqut Gunpyndiuuh tnpuhpyul) whnmpmpoiuttph hwpgod

Ulunpyndjuuyut huptiwhnswl whwnnipniuubph thowqquht Swwsnidp wo-
horuphwpunupwljut pupn yiputhnjunipiniatitiph wuydwitbpnd bp pipwbnd:
Lpwip  npwybu  hupuhojuwt whunippit gwbwsiine . wwppbkp
httupunpoipnitiikp niukht, b pwlwi E, op wdkt JEpy wohiwnnid tht jnusty
Qunhgh punqunmput unphppudnnnymd ubpjuyugyws (huknt hwpgp: Sw-
puwdwppowimd wnwehtt wqud hwyndus Ur2-u wdkuhg ownn wipgljputp wh-
wnh hwnpwhwntp: 1918 p. gijubdpkpht pupdn nphppwdnnnyhtt twubwljglne
hwdwp dAtwdnpus wunghpulnmpjuin @uphq thpjuyuiuwnt poyjuyntpeint-
up dgaqymd kp, b vhuyl 1919 p. duyhuhtt wyt pipmigbg: dpuiithg hbnn nupdyuyg
tu mwuph wwhweykg, npytugh twptuljhg nkpmpmibittph Shpugnyyu unp-
hnipnp 1920 . hniJwph 10-ht npnotp i dwljnn Lwtwsk) U2-u b hntwduiph
15-htt wyy dwuhtt hwpintikp tpu wunyhpwlnipjubn: Mununnipubt unphppw-
dnnnyp wnppbowtwlju wuwnyhpwlnipjuip vhuy 1920 p. unytidptph 1-ht poy-
Juwnptg tkpjuyugut) Lhquyh winpudwlgnipjut punpughp: Uqqtiph thqut 1920
p- qups mukp Uinpynyjuumd wpght 1918-htt hnswljdws unp whnwlut Jug-
dunpnudubiph htwn: g gnynipniip Lhqui pugniinad Ep npybu thwuwn, b
Quphgnud iputg wunyhpwlnipiniibph tbpjuynipniip nppuw wpdwbwgpnidi
tp: ighph wyn bp, ph wyy tnp Juquunpoudibpp pujupupn i B wgi upu-
hwugoutipp, npnup wuhpwdbton L Lhquyh Ywintwnpmipyut wuydwtbpnyg
upwtg de jure Lwtiwgkint hudwp: U2 nhypp wnwbdiwhwinntly tp tmuppbp w-
nmdubpny, b npuiignid gjjuwdnpp tpw vwhdwttiph winpnonteyniit b

1920 p. nljnntdpkph 1-ht Lhquyh 5-pn Yndhwnku hp 4-pn thuinnod winpu-
nupdk) kU2 hupght, np hnswiljyty Ep «Unplibjjut nt Zwupuduyht Gungpyndu-
uhg Juqujwsd» nupwsputipnid: bpwyniuph mkuwljinhg wthdwuwn wyy dhw-
Ykpymup tunp mubp Lhquyh 5-py Yndhnkd hp npnodwi wnwght Yhwnng
wpdwbwgpbiny. «}dJup k dogphwn npnoty wyt mwpwspubiph suhubipp, npni-
gnud uyn yknnipjut jupwyupnipiniip hpugnpsnid £ hp hohowtinipiniip»: Un-
dhwnku npuit hwyb ) |k twl hwphwt dpuunwih Zubpuybnnpjut b Zuywu-
nwtth Zwbipuybnnipjut hbn nitkgus U2 vwhdwtiught ye&bpp, np pny) sk
wnwhu «..npnok Unpphowih ubpju uvwhdwtbpp»!!, npnugnid Unppkowth fu-
nwdupnipniup hpugnpsnid £ hp hojownipeniip: Uju thwunbph hhdwb Jpw
Lhquyh 5-pn Yndhinbkb nijntdptph 6-ht Uuwdpibwght | ubpuyugnt) hp kgpu-
Jugnipiniup, npny dbpdynud £ Lhquyhtt wiqudwlglijnt U2 huygunhdnudp:

11 Sk'u League of Nations. Letter from the President of the Peace Delegation of the Republic of Azerbaijan.
Assembly Document 20/48/206, Ly 2:
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Lunupwljub punyprh ny Uh winpunwpd Lhquyh 5-py Yndhnku sh wpky:
Uuljuyt pipdws thwuwnbphg plunid B Lhquyyhtt U2 wiipudwlgnipjub wp-
gtpp hhdtwynpnn hwpgunpnidutp, npnug Ywuht Lhquygh @ juwdnp pupunnt-
nup Ephy Fpwdntnn ok k1920 . unjbdptph 24-ht U2 huyght h yuwwnwu-
huwtt mJws hp Znipwgph «bpujupwbulu tjunwunnidubps pudunid: Guw-
Unp pupunniquipp ionud b, ph wpnyn’p 1918 p. twjhuht wyn hwhpugbnmppub
hnswlnidp b 1920 p. tpw nk $wlnn fwiwsnudp Uh pulh whnnipmibbbph'
UtS Pphnnwtthuygh, Spwtuhwygh, Puuwhugh, Swynthuygh Ynndhg pujupup k,
np, pun Uqgliph thquyh Ywintwnpnipjut 1-ht Yewnh, Ugppiowtp hwdwpyh
nk jnipk «phy hiptwlwrwjwupynn yhwnnipmniy (WUL-1 tnyihul nk bwljnn
sdwtuglkg UNZ-1): Zwpgh puguuwlut wunwupwip plunid kp @qpuwygnp
pwpuiniuquph Znipwqnhg b Lhquyh 5-p Yndhwnkh pugniiws npnonidhg, npnp
hwtduyk) Eu U2 nunpughpp tkpuyugpus wuwndhpulnipjuip: 64 npybu
Lhquyjh npnodwl wipnnowgnid Ephl dpudntnp hp thuunwplibpp wwp-
nmd | uyt hwpgunpdudp, pt Lhqu pugnitugbnt pungpughpp tbpuyugpus
wunnfhpulnipgniip nith” wpnynp (hwugnpmpnibbp dwh ghunod Gkplw-
jugubtint Uqgtinh (hqu: B4 wyunthtunl, hiswtu Lhquyh gjluwynp pupunniqupt
E pungédnud, h q]i&uﬂlho E wpynp wjn junwupmipniip junwupt] wupnwyn-
poipniutbp b viw) Lhquyh wigudwlgnipiniuhg pjunn tpupjuhpubp!?:

Puigh wju popnphg Lhquh Yubnbwnpnipinibp punugmjbiu wywhwbgnud
Ep huygunnt whwnnipiniuubiphg Lhqu pugniugbjne nhwypnid juunwpk] pojnp
wyt wwpunwynpnipiniiubpp, npnup wuwpuwnhp Bo juquujbpuynipjut w-
pud whinmpniuttph hwdwp: Gdnud kp, phk Ungpplipwth winuwdwljgnipjui
huygp dkpdtnt Lhquyh 5-py Yndhnbh pugnitws npnodw b tpu @ juwdnp
pupuniuph Znpwgpnid pipdus hwunwplubpp padupup b dbpddwi
wlwnp wdpnnowgubint hwdwp, b Lhqut wuwwndwlwb thwunwplutpht sh
winpununtw: Fug U2 nhypnid punpunnih wptsnipjuip kpjpunwupws-
ph wuwwnunipjuip wnpyk) L hunml tpwtwlnipniu:

NMuudwljui whunnuh hupgp U2 huygp dbpdtint huunwpljitpoud

Uqgtph thqujhtt winudwlghint U2 phunudp dkpdbnt thwuwnwplukph
by wwwndwlwi wnhunnup pugulwnipjuip hwwnnty Jupbnpnipmoiu |
wnpyué: 1920 p. unjkdpkph 24-ht Lhquyh @1uwdnp pupunniqup Ephly dpudni-
nh ytpp wogwsd Znipwgpnid wpweht hpehtt hhywwnwlynid Ehuduljuws tw-
pwdpubtph tjuundwdp huygnnh htug wundwlwt mhunnup/hpuwyniph pu-
guljuynipjul hwuwnp: Fuwynp pupuniqupp okonnud £, np U2-h hwduljin-
wd 40 000 pwn. Uhy (64 000 pwin. Yu) wyr mwpwdpp kpplhgtk wujuwju wyhwnnipe-
jut Jupqujhdwly sh mubgh) b kot k ungnp wkpmpynibiikph Untinnjhuygh,

12 Sty Assembly Document 20/48/108, Lo 4:
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NMwpuljuunwbh, ntvwunwth dwu: Loyl hwunwupyh swudwb spowitiu-
ynud Lhqujh puwynp pupunniqupp puggénd k. «Unp hwbpuwbnnipjui
hwdwp punpjws Upppbowi mjuiunudp wyyghupt  Enk), husyhuhtt b hwp-
Lhw wupujuwlwt tphpudwuht b3

Pynd ' Lhqui wpdwbugpty k unuly «Uplbpub ot Zupudughl Ghgplnd-
Juup» tjuundwdp huygnpph yundwlut nhunnuh paguljunipjut huu-
np: Uujuyt wundnipjuip junwpws djun wjy hnnidhg htnbnd Ga hwp-
ghip, npnig wunwuiwikpp sfuyhtt n's U2 hoswlwgpnid, n's Thquigh wh-
nuunipjul huygny Pupyh tkpuyugpus juugpugpnid: Ypudnunh Znipwg-
poud wodws wyy thwuwnp Ynudihjnubph jupgquynpdwi gnpspupwugubpnud
wuwuunipjul nt hpuynttph juwh jupbnpoipjut dwuht b junund, npp hp
towbwlnipniup sh Ynpgpky bwl Ukp optipnud:

Quphqh pwnunnipjuit junphpywdnynynid wpnpbt gnynipgni sniubkgnn
UNZ2-h wuwnyhpulnipjub nkjudup U. @nhshpuolp Lhquyhtt winudwygk-
1nt huygunphuniudh dkpddwb juwywygnipjudp juqdulbpynipjut wnweht w-
uvwdplbugh twpwquh Q. Zhdwbuhtt hnqwé hp pugunpuljut btwdwlnud!™
opowighy k hkug wundwljut wnhwnnnuph hupgp b puttwpuwi ynipe nupdnpt
wyl, pl hpp Uqgliph (hqut dkpdt) £ U2-hu hp owpplipt pugniut) dhuygb wy
wuwwdwnny, np vnphpyujhtt ntuwunwih XI Yupdhp putwlp ginbu 1920
p. wuphth 28-htu £ tpwgpl] U2-u, huyp uuljusubp £ hwpnignid, ph nw-
wujws wyn yhnnpjut hwjuntunh dbe quiyny junwupmpniip nwd |
ubkpuyugunid: U. Bnthshpuolh pugunpmpnibtipn withtnbwp tu dtw-
ghi], pwlth np tpw hwuthwunwpyp, ph hpp popphljatph hpiwimpeynip nw-
pwdynid £ vhuyt Fupynid b tpw hwpwlhg opowtinbipnid, b np U2 junwdu-
pnipiniup Jeipwhulnud Ehwipuybnnipyut dbs dwup, ninnuljh Yins tp, b pw
hwuniphtt hwynuh tp: b gly, U. @nthshpwolh 100 wuph wnwy phipws wyy
tns thwuwnwplp owpnibwlnid kb oppwtunnipjut Ukp wyuht Fupyh dkpon-
Ju ybpniswpwbtpp’:

BJ wyuytiv, yuwwndnipniup Lhquyh nhppnpnodwi dke ubipptipdty L wun-
dwwb mhunnnuh dwuhtt hwpgunpdwdp, npp hupht pugunhly npdug £ U2
Juwuygnipjudp Lhquyh Unnnbkgnidubpnid: Mwpgynud E, np ny dhwyt u, wyjk
1918-1920 pp. U2 wmuyupkq houkint htwn juwydws wugpkpp opwljupquyhte
Lt hkug dtp optipnud: U2 uyugdwip yepwpkpnn wyn «dwipnipttpnid» hw-
nnly nhn nibh bpw «Sttngui Jyuyulubps 1920 p. wyphih 27-hi phgmiddws
Ubjwjunipjut hnswjughnpp:

13 League of Nations. Memorandum by the Secretary General on the Application for the Admission of the
Republic of Azerbaijan to the League of Nations. Assembly Document 20/48/108, p. 2.

14 Sk'u Apxup Jlurn Haumii (JITHA), XKenepa, HIseiinapus (1. 28, goc. 8466, 1ok. 9440)

5 Sku Mammagos M., MycaeB T. ApMsHO-A3cpGalikaHCKH KOH(UIMKT: HCTOPHS, IPAaBo,
nocpexHuyectso. Tyma, 2007, 192 ty:
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U2 wbljufun pjutt hnswljugph hudwenn aljupughpp

Lwhiwpwinid wpdwbwgplnyg, np otuwluwit Jujupmpjut thinignidp
«Unpplowuhtt hpudwjwpwp phjugpnud k... np Ugpplowth dnnnynipnubpp
nnipu phpykt ubpphtt nt wpunwphtt wytt Swip hpwyhdwlhg, nph dbe upwlp
hwjnugl] Ew, wjunthtnl hppl ph <hwdwdnnnyppujut pdtupynipjudp
punpjws Ungpphowtth dntunyjdwwju wqquyht junphpnh» (UWOUIV) wtnt-
tuhg hnswljughpp wnwght YEwnny hwpnwpupnud E, np «awjunithbn Unpplowtih
dnnnynipgubpp hwinhuwind Eu pupuhojuwt hpwyniuputiph Ypnnukp, b Up-
ubwi ot Zwpuduhtt Ginppynyyuuhg juquyws Unpplgwip (hhpun hiptihy-
huwt ywhwnnipniis:

Znswljughpp sh mmwhu Zwpwduyhtt o Upbbput Uugpyndiuuht «Unppk-
owt wuntup yipugptint nphk hhdtwynpnid. Epjpuinuwpusph yuwndnipiniip
sqhinbp wyny wiming n's wohiuphwgpujwl wwpwsp, n's Jupsulwb thunp,
n's b wyn Eptntthuny hwipniyp: Qquplnptiny wyn hwiquiwipp huunwpnph
htnhtwlubpp wjintwdbiugthy ghwwlgk; Eu unp wyhwnnipniup hnswynn
UUURu-h (highnhuntpjul juplnpnipiniip hunmly ik, np hnswljugph hu-
dwp hpuupwinpbt yuunwupwbwnne wyny dwpdhip ptnpus b hwdwdn-
nnypnuljut pdtwpynipjudp: Lok B, vwljuyt npbk hnnud sk wpt) wyn pytwnp-
mpjul nknhl, dudwiulhl b wpynibpbtpht: Whthwypn E thwunh sqnynip-
jut yuwndwnny: Fuquugqqg Upltbjut Tugplynuunid tdwt pbwpynieni
1huty skp Yupnn: Zuygbpp, nughubpp, powuttbpp skhtt jupnn dntungdwiuljut wg-
quyht anphnipn pnply b sk ptunnpty: Uaghuh 27-ht (hktg hnswljugph punnio-
dwtt opp) Ukpdh huyjwdwnudui wunquidwynputph donndnud dntunydwiw-
Jut wqquyhtt junphnipn dwdnpkp ny Uph hhdp skp wnwjhu wunkng, np wy
unbndyt] k Upltbput b Zwpujuyhtt Uunpynduup donnynipputph hwdpln-
hwinip pykwpympyundp: Uikt amumpdwbwljul woquyhl junphmprs wi-
Juup nplk dwpdht gnymipini niiktuy skp fupnn: Uyt Jupnn bp (hul) dhag
Umunydwhwlmi Ywd Jhwyu wggquyghl, puth np hujudh nkuwltnhg «dniunig-
dwtwui» b «wqquyhty kqpoyputpp wthwdwwnbnbh tu: Uhny putthy, wb-
huyun E dunwd, pti ng b npuntin Ehnswljtp Unpplowiuui Hednjpunwljut Zwub-
puybtnnipnit witdudp wyn juquuwynpoudp:

UpgppEkourl muniuny] wnwghtt miqud hwjinuynn tnpugnyugmpnip wpp-
plowligh wuntup Ypnn Lplnu sniukp, npyluqh wodbp npybu whunnu: pw
hwdwp hoswljwghpp huynwpupnid £ «wjunthtin Unpphowtth dnpnjmpnubkpp
(pngsnudp Ukpt £ ULU.) hwbinhuwinud b hiptthouwt hpunjniiputph Ypnn-
ubkpr: Uju dbwbpuynudp wy) dEjtwpwinipinil snith, pwb wyl, np mhiinnuw-
Jhp wqgq sniutignn unp whwnnipjut pnjnp donnynippubpp hwjuwuwpuwybu tpu
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hhudtwnhpubkpp b hupuhoowinipjut Ypnnubpt Eu'é: Shinnnuwlhp wqgh pw-
guljumpjut yundwnny wnwehtt whquud hwjniynn yhnnipjut nupwsp-
Ubpp vwhdwiyghtt wouphwgpuulb uyqpniipny «Uplibpui ne Zupudw-
jht Uunpyndyuuhg Juqujwsé»”: Gph tnyuhul] winbtugh yhnnipjubt uwh-
dwltkpp npnobpnt wdwt knpuwwlh wthdwuwn (hubkp, wuopowugkih £ dunud
wylt thwuwnp, np hpswljugnph pugnitdwt wwhht U2-t npik Jepwhuynnnipe-
it snibikp wb Lhnbughtt Yupupwunnd, npht hipp hunjuljnd kp hwljw-
pwl] wyt pwtht, np wytt Uunpyndyuuh wpbbjpnud skp qunignud:

Uqgtph 1hquyh hhugkpnpy Yndhinkh npngnuip Thquyhb winpunlwlghn Zw-
Juunwith Zwbpuy bumpyub (22) huygh Yepupbpyuyg

Uqgtiph {hqut 2Z-h phypmid sh wmbubk] tpw nmwpwspwhtt yuhwbetbpp
Ubpdtnt hpujwluwt wpgbjputp: 6 hwupgp ny dhuy wyny mmwpwspubpnid
wuundwluwinplt fwtwyduws mhunnu ntubbwnt hhwunb kp, wyjl wyt, np 22
wwpuspltpp hoswlyyk) thtt hwyjulul qujunibpm] pun Enipjub bpihlw-
Jul vwhdwtbpny: Fpwtg ophtmjunipniup ppwyniiph nbuwljinhg wi-
Juulws tp, husp hpdp E hwtinhuwgt), np Thqut 1920 pjuwluth ghjubtdptph
10-htu syhdwnpyh Oniuwhwjwunwih nwwpwspubpnid 22 whunnup: Udkhb,
Lhquyh 5-pn Yndhinbkt hp wupupt Ehwdwpt) toky, np 1920 e. dughupt 22 -
npwdpp Juquby k26 130 pwn. dnnit (70 551 pwn. Yu), b np putwpldwt pipwug-
pmid qnuynn dwith, fhpihuh, Epgqpoudh yhyugbpubph b Spuwhqunth hyuygt-
ph Uh dwuh Ypw bpw mhuinnnuh fwwsdw ghypnid wytt whwnh uquh 80 880
pun. Unnt (214 000 pun. Yu.): Ypwig hhupnid hpwyniuph nkuwltnhg Zuyng
wqqujht junphpnh pugnitws 22 wajupnipyut dwuht hnywljugph wipungkih
punypl kp: Uhw 1920 p. dwyhuh 28-hi 22 wujwjunipjut dwuht Zuwyng wqqui-
jht funphpgh pugnitws npnodwt hhdwt Ypu duyhuh 31-ht hpwwywpuwldws
Znsuljughpp «Uinpymjuuh punqupwljw wdpnnenpjub jnusnudng b Ipuu-
nwih b Ugpphowth wujwjunipjut hnywlnuing unbnéywé unp npnipjub

16 Upubpgwt Utnpyngunid huybptt wpwbdtwbnid tht Epjpudwuh mbnbuwljut nt dowlne-
puyht yuwwdnipjui dke hpkug tkpgpnidny, hpktg punupulwut Yonny:

7 Yddup skt pnquqbpst) tpypuwnwpusph hwdwp woluwphwgpujut wiswineg wintuing wh-
wnnipnil hhdulim btyuwnwlubpp: Tinpyniuund inp poippuljut ykinnipmnit unbnstn
hwdwp yundwlwh wpdwnitp niikgnn donnynigutphg nplik Uk winitp npybu whunnu og-
wnwqgnpstp powpph hwdwp pugniukh skp: Vyuwnwlwhwpdwn skp twb Onuww juyupnip-
jut Ynnuhg unbtndyws fnyjwuml pupupikp inpuhwyn tpunynugndtpunh wtduip nhdtp,
npp unyuhul phn Jupghtt juynibwgws stp: Upjuwphwgpujut wiquinudp poy; £ wwhu
onewtigh] wyn unipbpp b puhy dnnnynipnubph pnippugdwt punupuljuinipniin pupnibwlky
«Unpplowty, caunpplowiigh» pnquswsltph wwly: ‘Uny wyn htwppp Yhpwunyty Eiwb pnphpnughtn
wmwphubpht, btpp Linbught Qwpwpwnh Puptwjuwp Uwpqp b Lwjuhotwh Puptwdup
Zwbupuybinnpmniip widuidl) i wpuiwphwgpujub uyqpniupny:
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hwlnby Zwyng wqquyhti fanphnipyp hpkt hwypnwpupmu b hwyjulub qu-
Juntbtph qhpugnyt b dhwly hojowbnipinit»®: Ppuyniuph nbuwljinhg wu-
Jws | hunnwly: Lhqut wughdbh £ nhnk) 22 wiuwjunipniup hnswlnng dupduh
hupunipniip b wyt uljqpniupp, npny vwhdwgnud ko hnswlynn yhnnipjut
wnwpusplbpn:

Pusyk u E dkpojw Unpphowlwlul Zwipuybumpmnibp (Ungp. 2) 1991 p.
nupdky 1918-1920 pp. U2 hpunjwhwenpyp, b hpun]wljuh h iy hnbwhphbp nu
niuh

WUZU nwswpdwt pipugpnid, 1991 . ognunnnuh 30-ht pugniugby E Unppk-
swtwljut Zwtpuybnnipjub «MEnwujut wtjwunipyut Jipujuigdut dw-
uht» hnswiljwghpp, npny hwynwpwpyt) E np Fupynud hpwdwpynud kb «Uhne-
phuuljul Zubpuybnnipyut UZU-hg nnipu qunt htn juwyyws hwupgtph
nsdwt Jupgh dwuh» MUZU opkph" hwdwdwtt wuljwjunipinit dknp ph-
nhnig b yEpuljuwbqunid G 1918-1920 pre. gnjuinbws Unpphowtmljut Hhudny-
punwlul Zwipuybnmpemnitp quebugng tpu hpujwhwenpyp: 1991 p.
hnljuutdptph 18-htt Pwpnmitt hpwwhwenpynipjut htwn juwdws hwpgtpp
dwtpwdwuly k «Unpphowtuljut Zuipuybnnipjut wijuwjunipjut dwuh»
utwhdwiwnpuljut wijnnmd?: Uy hwunwpenph wowehtt hnnjwény unphp-
nuyhtt Unpphowitp nhnynid k npybu 1920 p. nphppuyhtt ntuwuwnwih XI
Yupuhp pwtwlh Ynnuhg Ugpphowth quypdwt hknbwiupny hhdugws wuyo-
nhuh yuquuynpnid (hhwpyk spowugnid Eu wyu thwuwnp, np Jipohtiu hhduby |
nwpwswonowl ukpjunidws poippuljut pwbwlyp), tplpnpn Ynny Unpplow-
twlwt Zwipuwybnnpmniup hwyunwpupdnud £ 1918-1920 pe. Unpphswbwluu
Zuwupuybwnnipjut hpuwjwhwenpn, tppopy hnpdwény Unpplowtht Jhpw-
ptipnn dwuny nidp Ynpgpws b huynwpupynwd 1922 p. nhjubdpiphtt UZU
Juquuynpuwt dwuhtt wuydwbwghpp: Zknht pyny fdpuqpdb) tu 1918 p.
U2 wijujunipjut hnswiljugpnid nkn gruus huunwlui nt ppuuljut wi-
htptpnipmniuubpp, puyg b unhyyws b bk wdbjugub) tnptpp: U2-t hnsw-
Ywd «Unpphowtth Untuntdwiubinh wqquyht junphnipnh» wdwnidhg hwdty
b «niunidwtitbnh» punp: Fuyg nu sh ownljl] hpunpnipinibp, pwtth np wjt dw-
dwbwl] wypphowmljut wqq sh tnky, np gnynipnit ntbbbw wypphipwwlu
wqquhtt funphnipny: Ujnnud thopudl) £ Ungpphowbwljut Fednjpunwljui
Zwbpuybinnippul widuindp” wjt gupdikng ngnuyh Ungpphewbwljul
Zwupuwybnnipni: Gplniuht £ gt B inygb widwinwdp, npytuqh hpudw-
hwonpnnmipjul wljnnp hwdnghy nuntiw:

18 Zuyng yyuwndnipinil, hwwnnp 4, ghpp wnwght: Gp., 2010, ke 11:

19 Sk'u 3akor CCCP «O MOpsAKE PEIICHHs BOIPOCOB, CBA3AHHBIX ¢ BHIXOJOM COKO3HON PECIyOIMKH M3
CCCP» ot 3 anpenst 1990 roga. Benomoctu Che3na Hapoausix aenyratoB CCCP, 199, N 13, Lo 252:

2 St'u azera «BakuHCKHi paGodminy, 7 HOGps 1991 r.
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Uwhdwbiunpuljut wljnnid mkn gqunws JEndhputpp hwwnntl) whnpungup-
&h Wnip Jupnn Bu (hub;: Ukp phdwgh nbuwltnhg pipu wdtithg qugby-
nwlwit wyt ninnnudu E, npny Pwpnit thopdk) £ hunwljiguk] mupuspughe
hp wuwhwhetbpp: U2 hoswljugph «Uplibjul ne Zupuduyht Gigplynyluuhg
Juquwsd» dwultpydwip ghubp tyuwunwlwhwpdwp skp, putth np hwupuy-
unpkt hwynuh tp hpuygnitiph mbkuwlbtnhg gpu wthdwuwn (hukp: Uwhdw-
unpuljwi wljnp wyt hnjuwphiby | anp’ hpuniiph wkuwlbnhg b wh-
htptp, vwhdwtwquuiwt nt vwhdwbwgsdwt skupwpyynn, wohiwphwgpn-
phi hdwunwgnipy gpoypny’ «undwluinpbi dhwynpjus vwhdwbibpnod
Unpphowtwljut Zwbipuybnnipjut nwpwspp vhwutwljul, whpwdwtkih nu
wdbnudjubih b

Ujuyhuh «cuwhdwuibpny» £ 1991 p. unjtidpbph 21-htt Fwpnit tkpluyugly
Updw-Upw: GYypnyuljut hwdwjupn, np gijnbdpbph 16-ht hnswlk) tp htwn-
hunphppuyjhtt nwpwspnid hp Ynnuhg tinpujwjn whnnipniuubph dwbu-
dwl sunhwuhoukph dwuhtt hwjnwpupmpinip, stjunkg, np Ungpphowtiw-
Jub Zwbupuwybwnnipmniup sh pardupupnid wyny swthwhputphg b ny Uklht, b
phjunbtuptph 30-ht oniinuthnyyp npnotg Swbiwsk) wyn wthwjn tmwpwspubpny
nt uwhdwbtbpny unpuwgnugnipniup: Udbbtuwytt  hwjwbwljuwunipyudp,
GUZY-h junphpnny k1991 p. ghjunbtdptph 29-ht Fupnit juqlultpyb) wi-
Jwunipyul hwbpupyk hp mwpuspbpp &ongpukynt hwdwp: Hw Ghnplynyg-
Yuwunwd Upppléowd winituny huyndus juquuynpoidubpnid wnweghtt hwt-
pwpyku kp, b hkug wyn wljnnyg Unp. 2-u upnn kp dbnp phpk) ophtiwljut tnw-
pwsplbp nt uwhdwbikp: Auyg wyy hwbpupdb bu ipu vwhdwbibp sudbg,
pwih np dwuttwhgubpp whwp E hwjuunipnit mughtt jud dbpdtht tiw-
pwdpubkph yepupkpju vwhdwbtwnpuljut wnh hpuduwpwinpit wthdwun
wyn puludlihtl’ «lundwluinpbt dbiunplws vuhdwbibpnd Unpphowiu-
Jub Zwipuybnnmpju nupwspp dhwutwljul, wipwudwbih nr widknud-
hukih E»: Uthuwyun | dund, ph §nulptin hiy vwhdwbikp B Fupnit hwjnwpu-
npk] whdbknudjubijh, Jud hty vwhdwbkp Eht fwbwgk)] hwipwpyth dwubw-
Yhgubkpp: Unyup ykpwpkpmd £ GYpnyujut hwdwjupht, npp hwipwpythg
widhgwybtu htwnn npnokg whwst] Unpphowtwljw Zwipuwybnnipyniup b
wuonwwilk] tpu «quuduljuinpyy dbwnpjuws wihuyn vwhdwbibph
wbdbnudubihmpniup:

Lujugnyu nphwypnid, wnweghtt wuqud ntnh niukgus wyn hwupwpyth wo-
hruphwgpnipniup (Fupyh Jqupswljub yipwhuljnnnipjut nul) guniynn pliw-
Ywuypkpp, npuntn juyugt) £ hwipwupyt) jupnn tp guetw) Ugp. 2 uwh-
dwltkph npnodwt hhdp: Y wyny nhwypnid wwupg L gunund, np wyy hwpw-
whwnnipniup 1991 p. gijubdpipht vwhdwitbp E dknp phipk] wnwig Upgujuh
Zwbpuygbnnipyul, pubh np dhis wyn 1991 p. nhnbdptph 10-h, ophwpwp
wljwpnipinit dknp pipwsd Upguijup sh dwubwlgl wyn hwbupwpykhte
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Zuipg. hsn™t wwpudpubph hupgmd Pupmi dh wihdwuwn Abwlkpynidp
thnpuwphtunud E Ukl wyp wdbjh wihdwuwn dbwybpuydudp:
Nunnmwupnub, tpk ophtwljw hhuphp ik, npuitg Ynhdbp: 24w o

AJIEKCAHIP MAHACSH - Ilouemy Jluca nauyuit ¢ 1920 2. ne ocnapuseana mumyn
Pecnyonuku Apmenua ¢ Bocmounoii Apmenuu u He npPU3HANA 3GKOHHLIMU MeEPPUMO-
puanvuvle npumazanus Aszepéaiiorncanckou /lemoxkpamuueckoii Pecnyonuku. — B craTtpe
000CHOBBIBAETCS TE3HUC O TOM, YTO HH OJIHA U3 PECIYOIIUK, OSBUBIINXCS B XX BEKe B 3aKaBKa3be
[0l Ha3BaHWEM A3epbatiddican, HE COCTOANACh AKTOM CaMOOIPENENICHUS W He HMena
IOPUIIMYECKH YCTaHOBIICHHBIX IpaHul. IlepBas u3 Hux - AsepOaiimpkaHckas Jlemokparuueckas
PecnyOnuka (AIP) — Obuta co3mana B 1918 1. BroprumMucs B 3akaBKa3be OTTOMAHCKUMH
Boiickamu. Jlura Hammii orkaszana npocbOy AJIP o BeTymieHuM B ee psnbl, NpU3HaBas ee
TeppUTOpHATbHBIE NPUTSA3aHNUS HEe 0OOCHOBAaHHBIMH HHM HUCTOPHUYECKH, HU AeMorpaduuecku, u
OTMe4as HEBO3MOXKHOCTh OIPEJENICHUsI €€ TeppUTOpH (a 3HA4UuT M Tpanul). Oka3zaioch, YTO
¢dopmyna «coctrosimiass u3 BocrouHoro u HO:kHoro 3akaBkasbs» [lexiapauuu o
He3aBucuMoctd AJIP, koropas Jneriza B OCHOBE TEPPUTOPHAIBHBIX €€ MNPUTA3aHUH, He
nojaBanack Bepudukanuu. Uro kacaercs Pecyonuku Apmenus (PA), Jlura He ocnapuBana ee
TUTYJ Ha STHUYECKH apMSIHCKHMX (BKIIO4as Apuax) Tepputopusx Poccuiickodl ummnepuu u
oTMeTmia Oynymue Tepputopun PA mocie BCTymieHus B CHIy apOuTpaskHOTo penienus Bymnpo
Bunbcona. AJIP nmokuHysa HCTOPHIO 0€3 NPU3HAHHBIX TEPPUTOpPHUH U Tpanull, koraa XI KpacHas
apmusi Coserckoii Poccun 28 ampens 1920 r. Bouuta B baky, ynpasaauna AJIP u o6ocHoBana
Asepbaitkanckyro Coserckyto Coumanucrtuueckyro PecnyOmuky (A3. CCP). Omnpenenenue
TPaHUIl 3aKaBKa3CKUX COBETCKUX PECITYOJIMK OKa3al0Ch Y BOIIEIIETO B CTOBOP C KEMAMCTCKOM
Typuueit npasurensctBa CoBerckoid Poccun. B 1921 rogy yxe npusHaHHbIE KaK TEPPUTOPUU
Coserckoii Apmenunun (Apm. CCP) HaxuueBans u Haropubiii Kapabax (Apuax) Obutu
ottopruyTel 0T ApM. CCP u Bkmiodens! B rpanuisl A3z. CCP. HaxnueBans - mo Kapcckomy
noroopy (1921 r.) co crarycoM mOJ HOKPOBUTEILCTBEHHOH TEeppUTOpPHH, a Apuax - Mo
«pemennto» Kakaszckoro Otopo Poccuiickoit KomMmyHHCTHUYECKHI (OONBIIEBUCTCKON) MapTUU
(manee - KasGropo PKII/6/) (5 wmrons 1921 r.) co craTycOM HalMOHAJIbHOW aBTOHOMHUH C
LUIMPOKUMH MpaBaMH. ITO «peIIEHHE» U3BECTHO HE TOJBKO TE€M, YTO UCXOJAWIO OT MapTUHHOIO
oprasa TpeThero rocyJapcTBa, He UMEBIIETO NpaBa Ha pellieHHe TEPPUTOPHUATILHBIX BOIIPOCOB, HO
U TeM, 4TO OHO (aKTHYeCKH He ObuIo MpUHATO. CTaJaMH MpodYes TEKCT M He IOCTaBHB €ro Ha
oOcyx/ieHle M rojiocoBaHue 3akpbul 3acenanue KasOiopo. B xonme pacmaga CCCP B Baky
neknapupoBain 00 otkaze ot mnpasompeemctBa A3. CCP, mnpu3HaB ee HE3aKOHHBIM
oOpa3oBaHHeM, MOSBUBILIMMCS B pe3yibTare aHHeKcuu AsepOaiipkaHa. B baky nonumanu
HEJeTOoCTh NpH3HaHWS 3akOoHHBIMH Tpauun A3. CCP, xKoTOpylo OHH CUMTAM HE3aKOHHBIM
obpaszoBaHueM. [IoToMy pemmiin B 3TOM BONPOCE OCTaThesl BepHbIMU Hacienuto AJIP. Memana
orBepruyras Jluroil Hanuii ¢Gopmyna ee TEeppUTOPHAIBHBIX MNPUTA3AHUN: «COCTOSIAsl W3
Boctounoro n IOxknoro 3akaBka3bsi», HECOCTOATEIBHOCTh KOTOpPOH OblTa O4yeBHIHON. B
Koncruryruonaom akre «O rocy1apCcTBeHHOM He3aBUCUMOCTH A3epOaiipkaHckoi PecyOmmnkm»
(18 okrsa6pss 1991 r.) Baky ee 3ameHms Jpyrod, HO IOpUIUYECKH OoJiee OECCMBICICHHOM
¢dopmymnoit: «Teppuropusi AszepOaiimkaHckoil PecnyOnuky B HCTOPUYECKH  CIOKHUBIIMXCS
rpaHMLaX eI1Ha, HelenuMa, HeoTuyxkaaema» (I'azera «bakunckuii pabouniiy, 7 HosOps 1991 r.),
MPUHLMINAIPHO HE TMOJJAIOIIAsAcs HHU JeNUMUTauuM, HU geMapkauud. C  TakuMu
«TEPPUTOPUSAMHU» U «TrpaHHLaMu» A3sepOaiixanckas Pecriyonuka (AP) 21 nexaOps siBuiach B
Anma-Aty, uroOsl BcTynuTh B CHI™ 1 nath cornacue Ha TpeboBanus EBporneiickoro Cooliiectsa,
BBIBUHYTHIX €0 16 nekabps 1991 r. B «3asBieHUM IBEHAIaTH» B KadeCTBE KPUTEPUEB
MpU3HaHMUSI HOBBIX rocyxapcTB Boctounoit EBpomsr u moctcoBeTckoro mpocTtpancTBa. EBpoma
3aKpbUIa Ija3a Ha TO, 4To AP He yJoBIETBOpSET HM OJHOMY W3 ITHX KPUTEPHEB U BHIHMO
coBeToBana baky mpoBoauTh pedepeHIyM O HEe3aBUCHMOCTH, YTOOBI XOTS OBl TaKMM aKTOM
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OTpENICNIUTh TPAHUIBL. DTOT MEPBbIil pedepeHayM 0 He3aBUCUMOCTH B UCTOPUH 00pa3oBaHUH C
Ha3BaHHUEM «A3epOaiipkan» coctosuics 29 nekadps 1991 rona. Ho BeiHeceHHbIH Ha pedepenaym
Bonpoc «Bwr momnmepxxuBaere KoucTurynumonusni axT, npuHATHIH BepxoBubeiM CoBeToMm
Aszepbaiimkanckoir Pecniyonmuku «O TrocyaapCTBEHHOH HE3aBHCUMOCTH?» OCTaBHI B CHIIE
JIMIIEHHBIA IOPUAMYECKOTO CMBICIIA T€3UC 00 MCTOPUUECKH CIIOKMBLIMXCS TpaHulax. [ paHuIsl
AP ocranuce He ompeneneHHbIMH. [IOHSB HeNnemnmocTh cuTyaluu, baky cHsl u3 oOpaiieHus
KoHCTUTYIIMOHHBIH aKT, TOMECTHJI €ro B NPE3UAEHTCKOM CaiiTe, YCTpPAaHUB M3 TEKCTa CJIOBA «B
HCTOPHYECKHU CIOKUBIIMXCS TPAHHULIAX).

KawueBbie ciaoBa: Kaskaszckue mamapwl, Pecnybnuxa Apmenus, Azepbatioscanckas
Jemoxpamuueckas Pecnybnuka, Jluea wnayuti, Azepbatioxcanckaa Pecnybauxa, Pecnybnuxa
Apyax, 3asenenue «deenaoyamuy

ALEXANDER MANASYAN — Why the League of Nations in 1920 did not challenge the title
of the Republic of Armenia in Eastern Armenia and did not recognize the territorial claims of
the Azerbaijan Democratic Republic as legitimate. — The article substantiates the thesis that none
of the republics that appeared in the 20th century in Transcaucasia under the name Azerbaijan
were established by an act of self-determination and did not have legally established borders. The
first of them - the Azerbaijan Democratic Republic (ADR) - was created in 1918 by Ottoman
troops invading Transcaucasia. The League of Nations refused the ADR's request to join its ranks,
recognizing its territorial claims as unfounded either historically or demographically and noting
the impossibility of defining its territories (and therefore its borders). It turned out that the formula
“consisting of Eastern and Southern Transcaucasia” of the Declaration of Independence of the
ADR, which formed the basis of its territorial claims, could not be verified. As for the Republic
of Armenia (RA), the League did not challenge its title in the ethnically Armenian (including
Artsakh) territories of the Russian Empire and marked the future territories of the RA after the
entry into force of the Woodrow Wilson arbitration award. The ADR left history without
recognized territories and borders when the XI Red Army of Soviet Russia entered Baku on April
28, 1920, abolished the ADR and founded the Azerbaijan Soviet Socialist Republic (Az SSR).
The determination of the borders of the Transcaucasian Soviet republics was left to the
government of Soviet Russia, which had entered into an agreement with Kemalist Turkey. In
1921, Nakhichevan and Nagorno-Karabakh (Artsakh), already recognized as territories of Soviet
Armenia (Armenian SSR), were torn away from Armenian SSR and included within the borders
of Az. SSR. Nakhichevan - according to the Treaty of Kars (1921) with the status of a protected
territory, and Artsakh - according to the “decision” of the Caucasian Bureau of the Russian
Communist (Bolshevik) Party with the status of national autonomy with broad rights (July 5,
1921). This “decision” is known not only because it came from a third state party body that did
not have the right to resolve territorial issues, but also because it was not actually adopted. Stalin
read the text and, without putting it up for discussion and voting, closed the meeting of the
Caucasian Bureau. During the collapse of the USSR, Baku declared its refusal to inherit Az. SSR,
recognizing it as an illegal entity that emerged as a result of the annexation of Azerbaijan. Baku
understood the absurdity of recognizing the legal borders of Az. SSR, which they considered an
illegal entity. Therefore, we decided to remain faithful to the heritage of the ADR in this matter.
During the collapse of the USSR, Baku declared its refusal to inherit Az. SSR, recognizing it as
an illegal entity that emerged as a result of the annexation of Azerbaijan. Baku understood the
absurdity of recognizing the legal borders of Az. SSR, which they considered an illegal entity.
Therefore, they decided to remain faithful to the heritage of the ADR in this matter. The formula
for its territorial claims, rejected by the League of Nations, was in the way: “consisting of Eastern
and Southern Transcaucasia”, the inconsistency of which was obvious. In the Constitutional
Act “On State Independence of the Azerbaijan Republic” (October 18, 1991), Baku replaced it
with another, but legally more meaningless formula: “The territory of the Azerbaijan Republic
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within the historically established borders is united, indivisible, inalienable” (Newspaper “Baku
Worker”, 7 November 1991), fundamentally not amenable to either delimitation or demarcation.
With such “territories” and “borders”, the Republic of Azerbaijan (AR) came to Almaty on
December 21 to join the CIS and agree to the demands of the European Community put forward
by it on December 16, 1991, in the “Statement of the Twelve” as recognition criteria for new states
of Eastern Europe and the post-Soviet space. Europe turned a blind eye to the fact that Azerbaijan
does not satisfy any of the criteria it put forward and apparently advised Baku to hold a referendum
on independence in order to at least determine the borders with such an act. This first referendum
on independence in the history of entities called “Azerbaijan” took place on December 29, 1991.
But the question submitted to the referendum, “Do you support the Constitutional Act adopted by
the Supreme Council of the Republic of Azerbaijan “On State Independence?” left in force the
thesis about historically established borders, devoid of legal meaning. Realizing the absurdity of
the situation, Baku removed the Constitutional Act from circulation, placing it on the presidential
website, removing the words “within historically established borders” from the text.

Key words: Caucasian Tatars, Republic of Armenia, Azerbaijan Democratic Republic, League
of Nations, Republic of Azerbaijan, Republic of Artsakh, Statement of the “Twelve”
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Muumubuuhpmpyut tgunwly E yupgl), pk qunupubbbpt wpynp oduw’s L
opkphtt hwljunwly (contra legem) hpunmipp quipqugikynt (kghnhunipyudp: Vupe
utipyuyugynid k, np dngnyppujupuljut (kghnphunipniup tkpuynidu dquudwdh
Ube E. Gypnuyuynid pinpnyh punupwljui gnpshsutipp hpudwpyl) Eu punupulju-
unipjudp qpunybing, hpktg nhpppp qhgty ku wnwymihunbbkpht, hiptwdup (w-
Juwh) dwpdptubphtt jud ny whnwlwi junonp juquuljkpynipniattpht: Gplpnpy
fquudwdh Uty quuidnn punupwlut dwpdhtttph pignitws opkupubtph 1kghwp-
Unipynibp ny ph thwuwn k wy Bipunpmipnit (Qutjuwdupyws) k: Opkuph (Eghuh-
Unipjut jutjuwdupusp htwpwynp k hbppl] puunujut pupuguljupgtph dhon-
gny, Epp puunupwip huwhghw npnonid E, np opkupp (kghwpd sk, puth np wj hw-
Juunmd k hpuyniuph uljqpnipubpht, ntunp hpuniupp httwpwnp £ qupquguty ny
1Eghwnpd opkiphtt hwjwpwl: twnwpwih (kghnhunipjut wnpnipp wajuhinipul,
wquynipjut b hpuyniuph wy uyqpniipuitn G bpuyniuph uygpniuptitipp urh contra
legem nunujut wljinh (kghnhudwugdm dhgng ki Ldwit ujungnid wakjnt hhdpt wyt E,
np ny Uh hwuwpulmpmit skp gmujwiw, np hp EpYph ppujujut hwdwlupgnid
gnnpdh wpgupnipyut jud npudwpuintipjut tjuqugny ywhwigtbtphtt hwjuwunn
wyuyhuh opkunpulju jupquynpnid, nph wyunuiljng wbnpudwpwimipniip b w-
twpyupnipmiip wupg kunguhul nuwubsnpu mupbljut tpkjuwght (opkuph wnunu-
nn whnpudwpwinipyut b whwppupnipjut npnpdwb <awubisnpu mupkiub Epk-
hwgh» putwdl): B nwppipmpmtt wpdwnwlwi ppufupobuljut pkwihquh
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contra legem hpwyniiph qupgugldut dudwwly nunwpwip sh Jepusynid «untgb-
pkih», hul) tpw contra legem npnonudp «untybpkih npnpuwis, pwlih np 1) opkiph
unbpunp supmbwlnud £ wwhwywbk] hp tpwbhwljmpiniip pquunwuputibph hwdwp,
2) nuuwupuip hpuyniipp qupqugunid k ny ph ex nihilo, wy) hpwynitph uljqpniup-
ubph hhdwt Jpu b ywpuwynp £ hhdbwynpl] nputg Yhpwnnidp: Contra legem h-
puniiph qupgqugdwt gnljupphup tipugpnud £ quudwt jupniguljupgtp, npnip
Unsdws Eu wjwuqbgubint tkpjuyugnigswlijut donnyppujupnipniup gougnpu-
wnhuwyny» thnjuwphtubnt phuljipp: Quupdwi jurniguupgtpp tkpuend B contra
legem hpwynitph qupqugdw htunhwnighntiw) b nnpuuyghtt vwhdwbbkpp, hig-
wbu twl' tkppht quymdibpp:

Pwwyp puntn - contra legem, dnynyppuupnieini i, jEghunpunijerni i, opkiph jEqhunp-
Unipyull jubpnuuplms, ppunnilph ulgpniipikp, punnwpul

1. Cunhwtinp npoyphtp

1.1. Miumdbwuppniprul wowplwi

Contra legem hpuwyniiph qupqugdut pnljunphtt wnwbdbwgunid £ opkiphtt
hwljunwly gnpstnt kpynt hpughgwl.

1) hwonnjws htnuihnjumpiniuutphg htinn hhtt b unp hpuduwpgbnh wuy-
puph nhwpnud, tpp tnp holuwinipinith hpudniupp qupqugunud £ hht opkup-
ubpht hwjunwly (contra legem hpwyniuiph qupqugdwi pkjqhyyut ntudntp)?,

2) opkiph Ynulpkwn gpnyph wnunuljnn wtwppupmput jud wtnpudw-
pwnipjut nhwpnud, Epp puunuwynpp hpwyniuph Ynulpbn uqpniupubph hh-
dwl Yypw gnpénid E opkiph Ynulptinn hnnpjusht hwljunwly (contra legem hpui-
Yniuph qupgqugdwi puuwljui oljunphi):

Unyb wojuwnwpnid ptttwplynid E contra legem hpwyniiph qupgqugdwi
nuuwlub nniunphith Gjupugpius hpughfulymud opkiphtt hwlwnwly hpu-
Yniuph qupgugdwi (kghnhdwgdwi hwupgbpp:

dnnnyppujupnipjub uljqpniipp wwhwbgnid k, np hwuwpwlnipjub pun-
hwlinip pwhbpp npnoh u't withowybu hwuwpulnipyniap, ju'v Gpu Ynn-
Uhg punpus ubplujugnigswuljut dwpdhip: Cunhwinip wndwdp, dhwyh
punpnipnitttph vhongny dbwynpyws dwpdhtp hwipuyhtt juplnp hwpgk-
nny junpny Ehwuwpulnipjut hwdwp vwhdw k)] hwdwywpunwunhp Juppug-
Sh Juunuukp: Unwehtt hwjugphg Jupnn L pyuwy, np contra legem hpwyniuph
qupqugdub nniunphtip hwjuund  donnyppuwdupnipjuip, putth np wju
nhypnid nuunwpwip, npt pinpyws sk dnnnypnh Ynnuhg, Je&p (nusthu hpw-

1 Sk'u FamGapsn A. C. Ykas [pesuzenta PO Ne 1400 — IpaBoMepHbIit akT contra constitutionem, BecTruk
Koncruryrmonnoro Cyna PA, 2023, Ne 1 (109), ko 8-34:

Stu U. Qwpwpui, Contra legem hpumiph qupqugiwl ynlinphip Zwjuunwih
Zwupuybnnpiub whjwhwugdwt qnpspupwugnid // Fhnwluh Upguhy, 2021, Ne 3 (10), ke 86-97:
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Uniuiph uljqpnitiplitphg plutgumu kwyiwghup quippugsh jutnt, npp huunp-
Ynud L hwuwpuynipjut Ynnuihg pinpyus dwupduh vwhdwtiws opktunpujuu
ppoypubpht: Upn wupuquynid dwgnid | phwlui hwpg. hul quunwpuih
wpIynp ochmlulaés E tdwlb Jquppughs npulinptijnt (kghnhunipjudp (hwuwpu-
Julwl fwbwsdwiy), st np tw hpuulut hudwljupg b abpdnisnud wyighup
Juint (JE&p (nwdnd £ wyuyhuh Juunuh hhdwb Jpw), npp, ny wyby, ny yuljuu,
hujunpynud £ dnpnyppujupuljub (EkghnhUnipjudp (hwuwpuljulut -
twsdwdp) odnjud dwpduh vwhdwbws opkiunpuljut juiunuubphi:

Contra legem hpuniuph qupqugdwi inljnphtth hwdwp hhdbwpup bpwbw-
Ynipjnit niukt ny Uhuytt puunupwith (kghnpudnipyui, wy) twb tpu vwhdwtws
contra legem Jwunth (Eighnpdwgdwt hwupgbpp: Loqus pupn hwpgkphtt ww-
wnwuiwbbnt hwdwp twha whwnp L ujupugpk) thpljuyugnigswljut dnnnpnw-
Jupmipjutt b tkpuyugnigswljut dwpdhtiubph pynibws opkuputiph 1kghwnp-
Umpjutl dudwiululjhg Yh&ulyp, wyinthbnl winpunupd junupby punw-
puibithph panhwini (kghnpunipyui hwpghty, hul Ykpond’ contra legem nuinw-
Jut wlnh (Eghuhdwugdwip: Pugh wyy, opkuphtt hwljurwl hpudniupp qup-
qugiitqmt nnlnphth plypmy wprynp sh” wntnddh Uh hpwdh&wy, bpp dngnp-
nujupuliui (kghuhunipnit sniukignn nunwpwup hwinbu L qujhu nputu
«untybplies, npp wnwghtt hwijugphg nstishg (ex nihilo) plutigunid E wyiyghuh Yu-
unt, npbt hwjunpynud  opkuph Jupgquynpuwitp, jud wju nhuypnid dnnnypnw-
Jupuljuh whnnpniit wpynp sh” Jkpugh jognlpuinhugh (Richterstaat) Jud
«qunuynpiubph yhknmpjut»: Uju hupgkiph yunwupiwin guhwienid | ubp-
Juywguk) twl contra legem hpwyniuph qupqugnidp quutiint junniguljwpgbpp:

1.2. Pugwpwlml nkpulunnwupibph jEghunu/nipinian b puunwpubabbpn

ZEwpunphpnyujhtt puunwpwuttpp Ynydus skt hwpuyht-punupului
punyph (uytwsw]uy hwpgkpny (ophtiwl] plnwulthph jud wennewuywhnipe-
jut Unphp, Jkpupununpnpuljwunipnil, uvkpwujutnipnit b wyt) ppufw-
twgul)] hpwyniuiph qupgugnid, wnwyk) bu skt Yupnn wyn hwpgbpnid hw-
Yunpyty ptnpnyh punupwlw gipwjunwptbiphtt: Yhpeohtitbpu wjwbnw-
pup muklh hunpupnine donnpyudupulub (ighupinpmnit (huuwwpuljw-
Jul dwtwynid), nput ogunuugnpénid b puunwpwuibph wnhynipjuip hw-
Jugnpbkint hwdwp: Hhnbu 1962 p. wdkphljugh hujnth vwhdwbwnpugtn U.
FPhptn «bolumtinipyut wdktwphs Junnubquynp &ninp. FhEpugny punnwpu-
up punupwlwinipju npnpunud» Jipunwunnipjudp hwjnth wohwnnipint-
unwd, htwnlkny Lhupnjuht, ywunnud Ep, np wyt hy npnonmid £ Fanwpuitip, sh
hwdwpynid npytu JEpgtwljut «punupujus juwint», putth ntn qu sh hwu-
nwwnyl) punpdus htunhwnninubph b wuwonntwnwp wdwhg Ynnlhg? Lny-
thul] UUL-nud, npuntn @hpugnyt gunnwpwt wsph £ pull] hp puunuljut

2 Sk'u Alexander M. Bickel., The Least Dangerous Branch: The Supreme Court at the Bar of Politics. Yale
University Press. New Haven and London, 1986, ty 12:
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wlunpnipjundp, punupufui hwpgkpn] «kqpuihwyhy junuph hpwyniipp»
nnyuphtw hwuppnipniunid JEipuwywhyt) E ptnpnyh punupuwlui dwpdh-
ubpht: Ujuntwdbuuguhy, XXI nupmd punupwlub ghpujunwupbbph dn-
nnyppujupului (kghnhdnipjut hunpupniypp snith tnyt pbjunudp b
unyb wpdtpp, htyy XX nupnid kp (wju dwuht hwenpph):

Twnwpwbtkpnp ptl punupwlwb Jyuuph (uhn hdwuwnny) ypnwljnhy k-
puyuwnwpubp sk, vwuyt tpuip hwuwpwlnipjui punupuluwi hwdwlwnp-
gh unipjkjinubp u, npnp hpkug yipuwuwhyws ninpunitpnid dpwlnid b hpw-
Jubwgunid Eu punwlju punupuwljuwintpmni: Funwljwt punupuljunipe-
jutt vwhdwbbpp jupudws bu wdju) hwdwljwpgnid guunwpwuikph b punu-
puljutt hojuwmtinipjutt fwpdhuubph dhol hwpwpbkpnipnitutnh junnigdwb
wjwinnypubphg, punwpuiutbph wjnhynipju jud huptwuwhdwwthuy-
dwl Upwlynyphg: Ophtiwly $pubuhuymu punuluh hwdwljwpgh thundundp
wnlw E wjwinuluwi hwjupuip: Ujuytu, 1964 p. Cwun) np nip hwjnwpw-
nhg. «Qu nuunwlut hpjuwbnipniy, npp spfuh Zwbpuybnnmput Lwjuwgqu-
hhg»: Ldwbt hujnmwpuwpmpinit 1766 p. wpk] £ bwb [nignghlinu XV «-
Uhuwju ht phjunpwipny L, np hd guunwpuiubpp gonipnt niukt b hppow-
unipnit n1tk3: Un wjuon dpwtiuhugh dwutwglnubphg Yupkh ok «lb-
nupuuputpr, np puinupuutbpp gnpénid kb punupwljut dwpdhtubph ghd.
ophtial tpwitp tynud kh, np puunundnpp qupdky B hwuwpulnippub gnpshp
ywhinmpjub ghd, jud puunwupwut hpkt hpswind £ hpwyniupubph b wqu-
nmpntbtiph ywhwwwi b wthpwdbonnipjut nhwypnid wyny gnpéwnnypl h-
puywwgunid | hkug punupuljut holowinipyut ghd“ b wuppbpnipniu -
pwluhugh hknfunphpyughtt fmuwunwinid, husdh webkng wundwlub
wnwidtwhwnlnipniuubpp®, punupwlwt ghipwjwwnwputph Ynndhg gu-
wnwpubitkph tjuwndwdp nplik hwwlpwbp npubnpint wjwinnype shw: Fpu
wuwwdwnp ny ph punqupwljut hpluwinipjut Ynnulhg punuputbph tjun-
dwdp niukgws hwpgqupt k, wy wyt, np nuunwpwkpp, npytu juint, pw-
nupwljutt hpluwbnipyuit wnhp skt nyk] «xpdgnhbinw hpkughg: tniu dwubw-
ghwnttpp wnud Gu. «Pniu puunwynpubpt wybu skt wdwsnid gnpdwnhp ho-
huwutnipiniiitnhg hpktug juhijwsénipiniihg, b pguunulwut gnpépupwugh k-
nunpuljut hwlyuwsmpinitt pujupynd E npybu opkuph dbjtwpwbdwi
unwinupn Unnbkgnud»®: Zhkwpjunphppughtt Zwjwunwinid gopénud £ unyl

3 Matné B. IIpaBo nporus nemoxpatun?: MoHOTpadus, mnep. ¢ ¢ppanua. M., Hopma, 2021, c. 132.

4+ Sk u inyl nknp, ke 134-135:

5 Sku Tam6apsin A. PasBuTic npaBa COBETCKMMHE CYIBAMH BOIPEKH 3aKoHY (contra legem) // Cyne6Has
BJIACTH M YTONOBHEIH Tporiecc, 2023, Ne 2, Lo 7-26:

6 JlernTHMHOCTB TIpaBa: KOJJICKTUBHass MoHorpadwus, nox obm. pea. Tonkosa E. H., YectnoBa U. JI,
Anereiis, 2019, c. 10.
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npudwpwnipniip. 22 guunupuikpp, pugunnipjudp wnwbdh nhwypkph?,
punupwlub hojuwnipjutt hpkughg «<xndgnhbiny wnhpe tnyuybu sk wnyk:
Uhuwyt 2018 . 2ZZ-md nntinh niikigus hknuthnjunipnithg htnn k, np punw-
pwitibpl wpwewgnhtt htinuihnpuwlwt hojpwtnipjwt qupnypnp: dnnnypnu-
Jupulut pupdp (Eghnhunipjudp odndws Jupswybnh b nuunwpwubph
wyn hwljunpnipmitt wjwpnytg 22 punupwljwi hpjuwtnipju <hwnpwbw-
Yny». 22 Jupswybnh hpuwywpwluyhtt Ynsny 22 guunwputubph okuptpp
opowthwljknt b mwpwpiinyp wy] hwjwhpujuljuwt Lmbwwywuphttpny punu-
puljul ghpujuwnwputpp jupd dudwbwlnd «<htwquintgphy 22 qunw-
puutbpht: 22 qupswytinp hywpnnipyudp hujunwpuptg. «Ujuop Zujwunw-
inud Yu” uinuynp, np Qwpswybnh wuwsp jupng b swikp®: dunwpuip,
opkuph Ynuljpkwn unplht hwljwpwl hpwyniupp qupqugutiny, sh Jepusynid
puwnupuwlwi hpjwinipju punnhunipjul, puh np pguuwpwut hpwyntiupp
Jwnpny k contra legem quupqugil) ny pt hwipujht-punupwljut punyph juy-
twdwyu) hupgtpny, wy] wnwybjuybku dwutwghnwlwt (hpudupwbiuljui)
hwipgtipny (ophtiwly opkiiph Ukjiwpwiniwb Jwintikp, tnputph huljuunip-
jnitikph (msdwt knubwlibp), wib b anwubsnpu nupkiut Epkhaghs pu-
twdlh hhdwt Jpw (wyu dwuhtt hwenpnhy): Uju juwwlgnipjudp wowpljuyuw-
qnipl ki nnu ghntwlwi L. Snndynjh htnbyju dnwhngmpniinkpp. «w-
wnwynplbpp skt Jupnn 1huk) gnpénn hofowtnipnitttph punnhunipniip, hw-
Junrwl] nphwypnid nwunwynpubpp Jupghjuhwlkt htunmhnninubph phwfw-
unt gnpéniubnipiniup b Yhnjubh hpkug nkuwyp, putth np wyng nhypnid tpwtp
Yhpuwljwiwgukt punupwljut nkpujunwupnipnil, nph hwdwp Jepohtuutpu
sniuk (kghuhunipniiy?®: £hs hwjuwtwlwh k, np hEnjunphppyujhtt gunwpw-
un nhquunipnit §nrtkbw wpghjuhwlbne gnpénn hpjpwimipniutttph piw-
Juwlnt gnpéntubtnipniup, vwjuyt hwljwpwlp ny Uhuyt htwpwynp k, wy) bl
thwun k: Pusybiu tipydtg, Zujuunwth tnpugnyt yuwndnipyuip hwpnth k gop-
6nn punupwljub hojuwbnipniuubph Ynnuhg nunwpuh gnpénittnipniup
ninhn hdwunny wpghjuhwybnt (quuwpwuibph stupkpp opowthwljkint)
nbwp: Upn', pguunwpubiibpb pun pingph sk jupnn (sybnp £) hwbpughb-pu-
nupuwlwi tywtwlmpnit nitukgnny hwpgbpny hwljunpydt) hwuwpwynipjut
puwnpws ubpluyugnighsubphl, vwluy yhwnp k bwb tjunh ntbiktwg, np XXI
nqupnid  EYpnyuljut  ubkpuyugnmgswljut  dnnnyppujupnipiniipn  junpp

7 Sk u U Nunfpupuils, Tunnwhm pyut hwbipupyk juquuybpybint 22 swhdwbugpulub punw-
pwlh wnwewnlp b punupulwi hojwinipyui’ hiptwuwhdwiunpuijuiugdub pug pnnfws
htwpwynpnipniup, Lpwpkp Zuy-pnuwljut hwdwjuwpwih (hnidwithnwp b hwuwpujului
ghwnipiniutitp), 2021, Ne 3 (39), k9 84-96:

8 https://factor.am/157111.html

® Cyn m rocyaapctso, o pen. JI.B. 'onoBko, b. Matsé, Craryr, 2018, Lo 74:
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&quududh Uk E, punupulwb ghpwjuunwpubpp swn hwpgkpny punupw-
Jub npnondubtipn Juywgubint hpkug hpwjwunipiniup thnpuwigt) Eu dngndn-
nujupnipjuip swnbsynn tnubwlny dhwynpyws dwpdhubpht (htptwdup
dwpuhuukp, hopdwugbnubp b wyb):

1.3, Ingmyppunfupuljul jEghwnpunipiui dqiundunip

Twnwpwbtbnph (kghnhunipjut, hwnjuwbu gunwuputbubph Ynnlhg
contra legem hpwynitiph qupquguwi (EghnhUnipjut hwpgipp wbwp k
putimplty tbpluyugnigswljut dnnnyppujupnipjut (dnnnyppujupulub
1Eghunhunipyut) guuwdwdh hwdwwnbpunnid: (kniul?, wughwgh!!, puwtiuhw-
gh'%, gipdwiwgh'® dwutwgbnubpp hwjnwpupnud Eu ukpjuyugnigswlju dn-
nnippujupnipyub {gududh’ plinpmpniubph b tkpljuyugnigswljwi dn-
nonyppujupnipjutt tjundwdp hwuwpwlnipjui Junwhnipjut Ynpunh,
ubpuyugnigswljui (kghnhunipjut Ynpunh dwuht:

buspwin ) gujuyp sk, wyintwdbuuyhy tbpjuyugnigsujut donnypyudw-
pupjut Eguududp dwbhwwwph E hwpend wyjtyhuh htunhnnunttph (hup-
twJup Jupswljubt vwpdhtbph, nunwpubibkph, ghnbwuuttph, thnpdwgbwn-
ubkph b wy) hwdwp, npnup hpkug (kghnhunipniip plukgunud i ng el dngndp-
nh hlynpy YJulphg, wy mphy wynttptphg (wqimpnihg, hpujniph wy
uljgpniipbiphg, wjwunipmniithg, wypndkuhntwhquhg b wyv): Uju hwpgnd
htwnwppphp E Ripunput Twupmih 2017 p. Spubuhuymd hpunwpulpgus w)-
huunwtipp, npinkn htinhttwlp hwiqudwbwihg tbpuyugunud E, np ukpluyw-
gmgsuljul dnnnipunjupnipyniip unpp dgudunth by b, putih np Uh Ynnuhg
punupwlui hojuwbnipiniup Ynpgpky L punupwljwi npnonidubp juyugubine
niympynihp, dmu Ynquihg hwuwpulnpemip qplt) B punupuljub npn-
ontdubph Juyugdwi hwdwnp wiuhpudtyn hwuwpululwb puttwpynudubp (nk-
puntkn) juquuljpybnt jud dwubwlglnt htwpugnpnipniithg:

Lwfu pun R. Twpmnih bpnyuljui dnnnyppudupmpjut dgiudunth hhu-
twlut wuwndwnubphg kit wb E op bpnyuljut hwuwpuwlnipmniatbpp
whwp b Eupuplytt ppuwjului tnpdtpht, npnig hhdbwljut dwup vwhdwb-
Ynud £ wyuyghuh dwpdhuubph ynndhg, npnup unbndynid Eu dngnypnuguipnipe-
juli htn wolsnipymt smikgny Jwpgny: Ophtwly Gypnuwih funphpnh «dn-
nnppuupnipnit’ hpuwnbph dhengnis kypnywljwl hwbdtwdnnnyp (Ik-
ubkunhyh hwtduwdnnnyp), nph wduwidwi Uk phl ogurnugnpéynid £ «dnnnyp-

10 Sk'u Maabues I'.B., Conmansnblie ocHOBaHuUs npaBa. M., Hopma, 2011, 9 749, lenncenxo B.B., Kpuzuc
MO3UTUBHOIO IIPaBa B YCIOBUAX 00LIECTBEHHOI MojiepHu3aluy // Kpusuc mpasa: HCTOPHSI U COBPEMEHHOCTb:
MoHorpadust / mox obuy. pen. B. B. lenucenko, M. A. Bensiesa, E. H. Tonkosa., CII0., Anereiis, 2023, ko
98-100:

1 Sky Kpayu K. [Toctaemoxparus. Ilep. ¢ anr. 2-e usn. M.: Mzpatensckuit nom HUY BIID, 2023:

12 Sk'u Marbé B. ITpaBo npotus aemMokpatun?: MoHorpadust. Ilep. ¢ gpasu. M., Hopma, 2021:

13 Sk'u Xédpe O. Ectb 1 Gymyiiee y nevokpartun? O coBpemennoii nonutike. Ilep. ¢ Hem. M., Jleno, 2015:
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nujupnipinily Altwlkpuynudp, b npp mwpwsnid b dnpnyppujupuljui qui-
nuhwpubp, htnwyiymd b qupuipwpwhnuwlut byunwlubp, uvwlugh
upw wunudubtpp tupwpyynud Eu wytyhuh Juunuubph, npnup donnypnpudu-
pnipjub htwn nplik juy sniuku!*: b nhiw, inyup upkh Ewuob) twb hknjunphp-
nuyhtt mwpwspnid gnpénn GUSU munbuwlwi hwdtwdnnnyh dwupl, npp
Alwnplwtt wunuwd whnnipniuukph hwuwpwlnippiubpp dwubwlygnipe-
it sniukl, uwuy wyn hwdtwdnnnyp Yupnn Euwhdwil) inpdunhy puny-
Ph yuppwgsh Juunuubp, npnup wadhpwuy bu wupnwljwunipjniukp b vwh-
dwinid winud ywhnmpmutbph bhqhjuljut b hpwjupwbwuh whdwhg
hwdwp: Cuy npnud, wyn hwuwpwlnipniuubph hwdwp GUSU munbuwljub
hwudtwdnynyh tnpdwnpy winbpp hwuwubh sk, tpup nkntjugdws sk
wyn wjnbph pugniadwt jupgh dwuht, ntunh ywuwnwhwlwib sk, np wyn dup-
dhtup b tpw vwhdwbiws wljnbpp muwpwwnud Bu dngnyppudupuljuin (Eghwnh-
Unipjut ndphghinni:

Epypnpy pun L. Twpimnih Bypnyuymud puqupwlub hpjuwbnpymiaikpp
Ynpgpt] Eu punupuwlui npnomdubp Jujwgubint htwpwynpnipmiup, b
upwtg htiin Upguljgnid Eu dnpnyppujupuljut ikpjujugnigswljut (kghwnp-
Unipinil snitibgnn, uvwluyt dnwynp, dwubtwghnwlui b phutwbuwjut ju-
ponnipiniutkph hwoyght (kghnhunipinit dbnp phipws dwpdhbtkpp: Lw bonud
k. «dnpnypph Gundpl uyibu punupwlwi npnonidbbph Jupuglul hundup
owipdfs gnpénl sk ns pk uyl wwndweny, np punwpuwlwi gnpdpsibpp fnpnid-
wugywé ki und hunfunnwiphd sEG ppkiag finunnidbbphl, wyp uyl yunndwuinen,
np puip hhdtnulwinid npgply B npnonidbbp hupughlyng popuwbnipinian:
dnpnyppujupulul dgliudwidh hpdbwlul wunmdwnilphg JEGp dngnynnh
Jundph wpunwhuwyndwl b punupului pofuwmbnipyul Innuhg Juplhnp npn-
omdlph plgn dwl dholl uwyh puguluynipyul ghnwlgnidi B Gy nu wnknh
Enmibkbnud ns pk ugh wunndwnny, np uyu popnubinipinilp Jepunbndyky Fuk-
wnnynLithg gnipu, wyy npnyhknl wyn pohnuinipniin qniply F punupwlul
wnpudwpwinipintihg b wunbwimd Fppudwliol, nnbuwlui b $hphwbuw-
Gl «ojpqupfuliphiy, npnip qpiyws ki gublugus dngnyppujupalub jE-
ghunpdmpnibhg, puyg ghukipph, nidh, ppudjwunippul, gnyph Jud nknk-
Junnynipyul wnluynippul phnphhy hpkig JEpuwgnnid ki jEghwnpunipiniiy’:
Lunupuljub holuwmtnipmniutbpp unknst) tu wyjtyhuh hpwlwinipenil, np-
wtn punupwljut gnpshsubiph nisdwt tupwlw vh pwpp npnpunikp huwunw-
gh thnuwtigyty (qheyy) ki hptwduwip (wblwhy) dwpuhbibpht (ophtuy hbp-
twdup Jupswlut dwpdhtubpht, guunwupuibpht, hnpdwgbnutphy) jud
ns whwnwlub unpnp juquuljbpympmutkpht (ophtwly’ GAFA-ht - Google,

14 Sk'u Matsbé B. o1, wou., bo 78, 81, 91:
15 Uny mbnnud, te 95:
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Apple, Facebook i Amazon): . Uwpinu b O. Zjndtt putiwnwwnnid ku wju hpw-
Jhdwljt wyt hhdbwdnpdwdp, np punqupwljwb npnonidutp juyugubint hpw-
Yniupp «ghnnujubipht» thnpjuwbglip hwtigkgunid k ojhqunpuhy hojuwtnipjut
huwunwundw ' Jud Epuybpunnpunhuwyh, dhisnbin dognyppudupnipniup
wwhwbynid k, np mbuuhjuljub, mkutnjpunulul, Jupsujui hyjowintpe-
jniup b thnpdwgbnttph hpjuwtnipiniup tupwpyybt punupuljut hpluwnigpe-
juiip: Uju nuunnnipiniuttbphg Yunptjh £ hinbnipmnit wik), np bpnyujut
dnnnyppujupnipjut Lguudwudh hhdtmljut yundwnubpp pupius L wju
opitjunhy hpwlwinipjw Uk, nph unbinddwp phy sk twb wpbidnjut punw-
pwljwl qnpShsubph dwutwygnipniup: Unbndynd L wyjuyhuh tnywynpnipe-
jnit, np Bypnywljut donnyppujupnipiniit hupt E hpudwpybt] punupulw-
unipjnithg. nw wtnh k niukgh) punqupwljut gnpshsutinh sunphhy jud tpuig
ghwnnipjudp: ot nn wyn punupwlui gnpshsubnt Eu yipghtt mwphutpht bp-
whunwluwb jud ny whknwluwb juquulbpynipniuubkpht thwunwgh htwpw-
Ynpnipinit ndb], np tpuip winud wbnmpjut hwuwpwlnipniubbph hw-
dwn uvwhdwikb Juppugsh wjtyhuh Jubnubbp, npnug pugnitdw jupgp dn-
nnyppujupului (Eghnhunipjuit htwn npbl websnipniu snituh: FPugh wyn,
Eypnyuwljut punupwlwu qnpshsubpp wmwppbp thoppudwubnipnitutph
qqugunitupubtipti hppl ph hwpghint tyuwnwyny pugniut) b wytyhuh opkup-
ukp, npntp thwuwnnpkt punupwljwinipniihg gnipu b dntk] hwipuyhtt bow-
twlnipnih niukgnny hwpgkpny punupwywt (htnk Ejnniwg) ghpunubp Ju-
phn gnpshpp'®: Uy punupulub gnpshsubpt hpkp hpktg qpity ki hwpu-
jhu-punupuljwi pinygph juyiusun]w) hwpgkpny (ophtiwly pnwithph dnnky,
wnnnowwwhnipjub Unpk), Jkpupununpnyuljuinipnil, ukpwljwinipnia b
wylt) punupwlut pwbwydbdp Jupbint htwpwynpnipinithg: Uw k) hp htp-
phtt ywpwpwn hon | unbnsdt] ghdwgnghuwgh nupusdw b hunkkljunniw) pu-
nupuljwi qnpshsubpht wnwnihunikpn] thnjuwphikm hwdwp. st np wn-
wnijhunitpp (ghdwgngubpp) dquunid Bt ningnujh hwpwpkpdt] dnngnypnp
htwn, wflih £hpn’ fuwnwy dnqnyprh qqugdnitiplibph, pwitg yniklnhy phugn-
utiph htw: Cuy npnud, wdkphjugh punupugtn Q. Rdtghtiuljhtt tpnud k. «-
‘Lwpujhtinud Epplp ynwniy hunwlwb donnypyujupnipiniiup sh hwuk) dhowg-
qujht ghpwumpiuix®: Mnwynijhunp Juntuwthh pughnbw) punupulub
phpwwnibphtt dfwubwygljnig: Uhgnigk twb hkug ynynijhunbkpb B uinbindty
wju hpuyhdwlp, npytugh hpkup hpbkig wpwyt] hwpdwpwytn (Ynddnpn)

16 Sk'u intyt b, ko 68:

17 Sk u Xéde O. tipy]. wolu., ko 277:

18 Sk'u lzkonatan P. JloGpsie HHKBU3HTOPSL. BracTs mpotuB cBo6oms! Mbicin. Iep. c. arr. M.: 2020:

19 Bake3unckuii 3. Benukas maxmartHas gocka. ['ocrnocTBo AMEpHKY U €ro Te0CTpaTernieckue UMIepaTh-
BhL. Ilep. ¢ anr. M.: MexnyHap. otHomeHus, 1999, c. 49.
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qqut U nupwnhg dkniuwughtt npwghnuw] punqupuljut ghpuniubph yun-
puuwnn gnpShsubpht: Inudhuhly gp Yhjybh (Dominique de Villepin) thwuwnnid k,
np dhowqquyht Ejhnnwibpt hpuwind wpnb 25 mmuph wypnid B punw-
puljwiinipjut dtwhywt yuwwnpwuph dke, hulj hpkug nhunypunhwyh gjjuwynp
ujuwp puwnuwpwlwinipniithg hpuwdwpytju £ Swpophtwlu wyt k, np, wju
wdkuht gniquhtn, dpwiuhwugh dwutwgbnubpp puguuwlui pdwuwnnyg tu
guwhwwnnid wyl, np ntnbuwgbnttph b hpwdwpwtubph (puuwuynputph,

ghntwlwututph) hpluwtnipniup dpguygnipjut ke k opkiunhp b gnpéswnhp
hojuwbm pymutkph htwn, wyuhipt' donndpyudupulub punupuljwi hyw-
unipjwi htwn: 8. Uwpint whunuwpnd k wonid, np tdwtt hwdwlwuwpgbpnud h-
pujuwpwiwlwip ghipulunud E punupuluih tfundwdp. «Sunkuwghnuk-
np Ukq uinhuyby B hwjunw) wyt dnpht, np munkuwghnnipiniip whwnp kw-
nw9 1huh punupwlwunipniihg, hull hpwdwpwubkpt hpwyniuph ghpulu-
mipiniup ybp ki npuub) hkug whnnipynithg»?!:

Bpt bypnyuljut nughnuw] punupwlu gnpshsutntt hpkup ki hpwdwp-
Jk| punupwljwiimpinitihg, jud hpkup kb hpkug ghpptpp gl wnwynijhuwn-
utipht, wyw wthwulwbwh tu £. Twpmnjh adbqunpuiptbpty wjt dwuhpl, ph
hugsnt ki huptwdup dwpdhbtbpp, pguunwpuitbpp, ppudwpwutpp, hnpdw-
ghwntbpp goipugunud» punupuwjut npnontdubp Juyugubnt dnnnypnpudw-
poipjul Uktwotnphp: Muwnwupiwbp pun wupg k. puinwpl) mwpwsnipiniinp
Uhow hug-np pwting (gynid k: ‘Lpw Wjupwugpus hpuyh&wlnid wytjh gumtjuh
E, np pungupulub Jjubph «quinupl] nupusmpiniup» (gukt ny ph wynwni-
1hunutpp, wy wyn njnpunh ghnwlukpp: EEL pwtiuhwugh hinhttwln wyju dwp-
dhtutinh (kghnpunipniut wtduinid E ojhquipjuhly, uwluyt wyn (Eghnhunipe-
ittt wykh phs Juwu Yupng b phpk) hwmuwpulnipjuip b whnnipjup, put
wnuni hunitph (ghdwgngubph) «dnpnyppuupujuis (kghnhdnipjut huth-
nwghwt: Gypnyuljub donnyppudupnipjut dguudwdh nhtt mnwyt) wp-
nhulwb t qupimd htnbyjuw) hupgp dnqnipyph Ynnquhg plnpyus punupw-
Jwi dwpdhbbtph (kghnhunipibt (hwuwpuljuluh wihusnidp) wpyn'p
huptwpbpwpwp (Eghnhdmgunid E tpwtg pinnmibws opkplbpp, Iahn npuiip
ntinlu (kghnhdwglwt Yuphp mubb: Uy Yhpy wuws opkupltph (hghinhinigp-
miup hwuwpuuljut Lmbwsnidp) ulpr}]nap Juphih k plukgll) wyb pugnitng
dwunpduh (wunjudtunh) dnpnyppujupuljui (kghnhunipiniihg:

2. Opkuph 1Eghnpum pjut jutwduplusp b punwpubibph kghnpdmpe-
miip

2.1. Caphwinip ppnyphbp

Bpt donnypnh Ynnudhg ptinpdus dupdhtt pungniund £ nplik opktp, wuyu
1_1111[111]_110 E wpmynp in abstracto wunk), np wyy opkupt hupuht punmiubh £ wj

» Le Figaro. 2016.12 nov // Ukgplkpnidt puwn £. Uwipngh Ykpnuoju) wpliwwnnipyui:
21 Sty MaTbé B., upy. wpfu., ko 92:
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hwuwpwlinipju hwdwp, ny phunpky Ewyg opkupt pugniuws yunjudbunhi:
Nunuwupuwbp puguuwlub b &how E pinpndh puqupuljwi dupdhbubph
odunjws b dnnnipryu]upuljub (hghnpunpyudp, wjuhtph Gpubp unwinud
kb dnnnpnh hujuimieiniip’ hppl dbwynplym tpw Yundpp, tpw wintithg b
upw hudwp vwhdwibjnt quppwgsh pughwinip Juunbubkp, vwuyt tiplu-
jagnigswujut dwupdhtubnh dnpnyppudupuljut (Ekghnhunipniuat hupuht sh
wpwhwlnud, np wpwig punnibws Ynulhptin Juppugsh Juunuubpp in concreto
1Eghinhd El: Skuwpwttkpp, hwmnjuybu Uwiyn MEnkppnipgh ghnbwfw-
utipp, Yybkpohtt mwphubphtt wnhy pubwplnid i «hpwyniiph {Eghnhunipe-
Juty, «dwpnnt hpuwyntuputph (kghunhdwgdwiy, «opkuph (Eghnhunipjuiy, «h-
puyniuph (kghnhdwgdwiy, <hpuduljub utnpdtph (kghnhdwgdwi» htn juy-
Jwd hpwjwhhjhunthwjwlwb pupn hwpgbp?: Zunwljkgukup, np opkuph (wyn-
qhwnhy hpwyniuph) (kghnpunipinit wubjny tjuwnh nibkip ny ph unipkljunw-
jht und pipuguljupquyhtt (kghnhdnpniap (nudkiyub qbghnpdugmd’ pi-
pugulupgh dhongny» pwtiwdlip), wy hwuwpwlnipjut Ynnihg opkuph pn-
Juunulnipyut fwbtwsnudp (pnwinuljuyhtt (Eghnpunipinil), tpp opkuph
hwugbwwnbptph qquih dwut pugniund E (spthnpl) optuph wuwhwigubpp Yw-
wnwpkint htw, npp Yputwplyh hwenpnhy) opkuph Ynulptnn jupquynpnidp,
pwith np tpwbg hwdwp htnnnthnpy hwuljwbwh k, np wyg jupgquynpnidp sh
hujwunid ympwlwt wpnupughnipjut (hpwyntuph) uyqpniuph uqui-
gniju wwhwettphl, ntunp wyt pugniukh b

2.2, Opkiph jkghunpunpul uihnuguplwdp b ppuw hkppnidn

bpwyntuph (kghnhunipjut Ynugbuyunh Ynnduwlhgubpp (Eghnhdnipmniuap
hudwpmd Eu wnqhwnhy hpuyniuph (opkuph) wwpuwnhp hwnluihy, huy
wynqhwhy hpwyniuph (kghwnhunipmit wubing tjunh mbbt wb «<apybu
puwlsnipjwt Ynnuhg wpnwp Jupgh hwunwwnnid»2, wyt np opkiph hwughw-
wnbpbpp (wbdp, hwuwpwlnipniup, unghwjuui judpbpp) dwtwsnud b wyy
hpwyniupp «<npuytiu Juppwgsh pugniuth hhup»*, b «qpuiny wywhndydnud £

2 Sk'u Xédoe O., u2y. wohu., k9 92, MenkeBuk B. JlernTuMHOCTB ¥ 1paBa yesnoBeka / mep. ¢ ¢p. // TIpa-
BoBezieHne. 2014, Ne 6. k9 55-65, AuTonos M.B. JlernTHMHOCTS, TIpH3HAHHE, NEHCTBUTENBHOCTS U OTMEHA
MIPAaBOBBIX HOPM B IOPUAMYECKOM CIIOBOYNOTpeOsieHnH // POCCHICKHIA KypHall MPaBOBBIX HCCIIETOBAHHM.
2018, Ne 2. L9 118-124, Auronos M.B. JlerutumuocTb U JeiicTBue npasa // Tpyast THCTHTYTa rocyaapcTa
nnpasa PAH. 2018, Tom. 13. Ne 3. Lo 48-81, JlerutuMHOCTS IIpaBa: KOJUIEKTHBHAs MOHOTpadus / Iox 001,
pen. E. H. Toukosa, U. JI. YectHoBa. — CII6.: Anereiis, 2019, CkopodoraTos A.B., Anmu A66yn Manuk.
Jlerutumanus 3aKOHa B IOPHIMYECKOM JIUCKypce // AKTyalbHbIE IPOOIEMbl SKOHOMHKY | mpasa. 2019, T.
13, Ne 3. Lo 1370-1378, Hdenncenxo B. B. JlernTHMHOCTD TpaBa: TEOPETHKO-TIPABOBOE HCCIEIOBAHHE:
moHorpadus. M.: [Tpocnexr, 2022:

2 JIernTUMHOCTS IIpaBa: KOJUICKTHBHAS MoHOTpadus, nox oomr. pex. E. H. Tonkosa, 1. JI. Yectnosa. CII6.:
Anerteits, 2019, bo 140:

24 Nenncenko B. B. JlernTuMHOCTB TipaBa (TEOPETUKO-NIPABOBOE UCCIIEIOBAHKE): JHCC. ... IOK. FOPHUJI. HAYK.
Canxkr-IletepOypr, 2020, c. 115.
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hpwyniuph hwuwpululjut wqpkgnipiniup, hpujuwbwgynid £ gpu unghwjw-
Jub bpwbwlnipmiup»®: niu mbuwpwbbph pubwyt&h hhdtwlwh wowp-
Juwb wyu hwpgu k, ph hy gnpsuwljut hEnbwip junwewguh, Ept hwuwnwnih,
nn opkunpuljw npnypt odnjws sk {kghnhunipjudp, ulpI}]nop nu wywbw-
Ynud k, np opkiunpuljuitt wyn npnypp Ynpgund £ hp wupuwwnghpnipiniop: Mn-
qhwpy hpumbph [Eghnpunipjmt npuybu gpu wwpnughp hunljuihyh
Ynnutuwlhgutph dninbgnidt wiju hwupgnud hunwy sk. upwip dh Ynnuhg tond
EW, np ponpp wuwpunwynp Bt wwhwwik) gnpdnn optugpnipiniup, uvwljuyi
npui qniquhbn wugmd ki, np «... wyu yuydwbp uljqpniupnpkt hpugnpstih
sk tnwuppbp wuwndwnubpny»?: Lpwtp hunwly skt wonud hpkug nhppnpnonidu
wyu uljqpnitipwihtt hwpgh Ytpwpbpyuy. Jipghtt hwpyny opkunpnipywh (kgh-
nhunipniip (hwuwpuljujut fwbtwsnidp) wpyn p opkuiph gopénnnipjub
wuyuwi k, pk’ ns, npl | opkiiph ny thhmhd npulkint gnpstwlu hkwnbwpp,
ny thhmbd hunfwipny opkliptt wpiyn’p Ynpgmd k hp u,lulpmun}hpmp]mhn,
wpryn p dwpnhy Yupng kb sjunuply wyy opkiph wwhwbgttpp, pt~ opkipp
ns 1kghnpd guwhwwnbjnt vhwl gonpstwlju hbnbwpt wyt k, np gpu hhdwt
Ypw hpwjwunt dwpdhttiphg Yupkh £ yguwhwbek], np putupyb wyn opk-
pnid thnthnjumipniuttp Juunwptnt hwpgp: Uju joughpubpp goipu B unyte
niuntdbwuppnipjut wpwpluyhg, uwljuyl contra legem hpwyniuph qupgqug-
Uwl nkuwilyniithg Yuplnp t uh pwih ghuwpynd: Gupe' dngnpryugupua-
Jul (Eghnhunipjudp odnydws dwpdhutkph pugnitiws opkupubkpp ny ph 1kgh-
wnhd ku nputu thwun, wy) (kghnpd kb npybu Bipunpmipnit (Quthiwdwp-
Jws): U wpwbuwlnid L, np qnun dnnnyprujupuljui (kghnhudnipiniihg sh
Jwnkph in abstracto thwuwnt) opkuph (Eghnhunipjut wnjwnipniup. upqu-
whu Jupbkih E npudwpubnpkt Bupwunnt, np donnypnujupuut (kghwunh-
Unipjundp odunjws dwpudtth pligniius wlnbpp (kghunpd ki, wjuhpt' qgnpénud
b dnpnppujupujut dfwpdhbutph vwhdwbws jubntubkph pnduwinuljught
1Eghnnhunipyut jubhiwduplusp:

Bpypnpy opkbiph prjubiquluyht (Eghuninpput juifw]wplusp unby-
énd E hhup, np whwnnipinitip hwuwpwlmpiniihg wwhwigh ywuwhwywub b
Junwpt) wyn opkiph npnypubpp, pwih ntn sh htippt) opkuph (kghinpunipe-
it Jutjwqupusp: Zwuwpwlnipyuit Ynnuhg opkupubph juwnwpnidp
sytinnp b jupuduénipjut Uk nubk] pputg hwmuwpujulut fmbwsdwt huu-
wunhg. tdwb Unnbkgnudp Swtwwywph fpugh nwyph punu (whwppuhw) b jhdwu-
wnwqnyh whnnipjw gnmipniip:

Bppopy opbtiph pojwbnuljuyht (kghupunipyut juiiw]wplusp Yupng

% Yecrnop W. JI. JlernTUMHOCTh KaK IpU3HAK IpaBa, BecTHHK MOCKOBCKOrO ToCYyHapCTBEHHOTO
obnactHoro yHuBepcutera. Cepust: topucnpyaesuus, 2019, Ne 3, c¢. 71-72.
26 JIernTUMHOCTS IIpaBa: KOJUICKTHBHAS MOHOTpadus, c. 8, 10, 44-66.
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E htppyt] pugunuwy v guunulut phpuguyupgbpny, tpp opkuph hwugtw-
wbptpp Yyh&wpytu opkuph npnyph hudwywnwujwinipintutt wppwpnie-
jutt (hpwyniuph) ulgpnitiph wjwqugnyt ywhwbeubnh, hul npuwnwpuinp
contra legem hpwyniuph qupgqugdw nnljinphtth hhtdwt ypw Ynpnoh 4E&p ini-
Sk ny ph opkiunpujut Ynuypkwn npnyph, wy hpwyniuph uyqpniupubph b
npuighg plukgynn Juunuutph hhdwt Jpu: Uju hpwdhdwlnud gunwpubp
htippnud £ opkiph wyy npnyph pojuiipuljught (kghinpdmpjut ubjouup-
Jwép: Ujuhliptl' qunwpwitip, hwuinwnkyny opkliph Ynulpkn npnypltph hw-
Juwunipjniut wppupniput (hpwyntiuph) uljqpniuph tduqugnyc wwhwbeuk-
phu, pun Empjut pdwgihghn htippmad b opkuph wyn npnyph (kghunpunipyut
Jutpiwjuplusp, pwtth np ns Uh hwuwpwlnipinit skp gujwtiw, np hp Gpph
hpwduwlwt hwdwupgnd gnpsh wpnupnipjut jud wpudwputnipjut
ujuqugnyyt ywhwuettphtt hwjwunn wytyhuh jupquynpnid, nph wnunu-
Ynn whnpudwpwinipniip b whwppupmipniip wupg Eu tnyuhul] tmwut-
snpu nupkjub tpkjuwght: Npwbugh gunupwip dknthwu (hth hippknt o-
ptuph (kghnhimpjut juthwduplusp, bw tnyuybu wyhwnp L odngws 1huh
(kghinhunipjundp: bulj puunwpuith wpynp odwndws b hghunpunipyudp, bpb
wyn, wuju naph E upw (Eghnhunipjut (hwuwpujuljut Suwtwsdwty) wnpnipp:

2.3. tunnwpwbbbph jEghunpnipiniip

Mniuwut gniuphtinud wpwbdbwgynid | gunwpuih (kghuhdugdwut
tpym hwppnipymt’ hpujwpunupuljui (uununhly) b unghu-dpulmpughl
(ghtwdhly): Ppuwduwpunupuljub {kghnhdwghwt tkpuenid k, ophtiwly, wk-
nwlwb htunhnninibph hwdwgnpswlgnipniup (Uhghttunhwunnighntwg hu-
wbkpulghwi), hul unghwp-dpwlmpuyghip hhdbwlwinid wpdkpubwljwi
hwpgtpp?”: Gpt wyju wdkup tkpjuyugubiup wykh yupg, wyw guunupuik-
ph (Eghnhunipymbp pumd E kpynt wymbpbbphg nunwpubibph wilu-
Junipniithg, hiswybu twl bpubg wypndtuhnwhquhg, wqinnipniihg b hpw-
Yniuph wy) uljgpnrupubphg (nputu tpw qopéniutnipjut hhduwpwp): 8. Uwp-
mt pth dbknunpnid E puunwpuubpht donndppudupujut (Eghnhdnipjudp
odnjwd punupului hpjuwtinipjut nnpnubtpp gnipugubne jud tpubg
ntu gnpdtnt ke, vwljuyt sh htippnid punwpwutkph (kghnhunipjut wnfuw-
nipniip: Lw wonwd k. «Udkt nhypnid puinwynpubph (kghnhunipiniup hhdu-
Jws k bpwig whwswnnipjut ypw, hull bipuig wijwunipmniup punupului
hohiwtinipiniuhg wmbwswnnipjut yuydwittphg dklu E: Ldwt whwswnnipint-
up Eupungpnud E, np punudnpp punupwlut guonnid sh gnpénid»?8: Tunw-

7 Uju dmuhtt dwipudwuty ik u Biacosa I'. B. JIerHTHMAIIHSA HHCTHTYTOB ITyGIIIYHOI BIACTH B IIOIHTH-
KO-TIPaBOBOM M COLIMOKYJIBTYPHOM H3MEPCHHUSIX (Ha IIPUMEpPE 3BOJOLMH [IPABOCYAHs): aBTOped. [HC. JOKT.
1opuz. Hayk. Poctos-Ha-J{ony, 2009, Lo 12-13:

% Marbé B., upy. wohu., ke 136:
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puwutbph (Eghnhunipnitp donnyppujupuyut sk, pwuh np, ophtimly, htwn-
hinphpnuyht whnnipmibtipmd puunwynputpp donnypnh Ynnuhg sk pnnp-
Ynud, vwluyl, b nwppbkpoipnit donnypyudupulut (kghnhdnipjui, nu-
wnwpuwbttph (kghnhinipniup pund | iputg huptnipnyunipinithg, ypnbk-
uhnliuhquhg, wqynipiniithg b hpunjntuph wy) uhqpniipitphg: Uy Ynnquhg
punpnyh punupuwlui hpluwunipjut (kghnhdnipjniup pkl donnyppyudupu-
Gwi b, uwluyt tkpluyhu wuypdwbbbpmyd wyn holwimpmniap (hunljuubu
EYpnyuwlwi donnypnuwdupnipniubph b weowudht hEnjunphpguht wk-
nmpjnibtkph phypnid) pwpudws | wnwybjuybu wnunihquh, whwqu-
Ynipjul, ny wpndbtuhntwihquh b punupulut tywunwluwhwpdwpnipjut
ulqpniiiph (wbjh &hoin’ punupwljut whulgpntipuyintpyul) Ypu:

Zuunhynd B wqundwlwt dudwiwluypgwttp, pp jutqunid Gup bp-
yptwnpwiiph (nhibdwgh) wewg wijujumpiniihg, ypnptuhniwhquhg, wqb-
Unipnitihg b hpudniliph wyj whqpniliptibphg plunn, wwljuyl ny dnnniprunfw-
nujui thhm}n[mp]n 1, Iah dnnnyppujupului, vwuyt wnynyhquh b pw-
nupuwluwt btywnwjuhwpdwpnipjut ypu hhdudws (Eghnhdnipmni: «2kwn-
Louwpunipjub (post-truth)» wpuwphnid wyn Eplne Ynnukph tbpuyugnighs-
ubpht wujuinud Eu «kjhinwp hopdwgbnubp b ynynihun ghdwgngutip»?:
Zuupwyhtu-punupwljut punyph juyttwdwyw) hupgtpny wju nhitdwygh (nidnt-
up h}upulphpuﬂlulh E huy ppudupwbwlut (fwutwghinwlju) wnnidny (onpp-
twl opkuph dkjuwpwtdwt juunuutp, tnpdbph hwljuwunipinittph (nsdw
Enwtwlukp, dudwtwlh dbe optuph gqnpénnnipjut dwuht jubnubbp) wgu-
wnwupuwip npnowh b Eplynt (kghunphudnipyniuttiph dpguljgnipiut uwupuqu-
nud twhwywwnyth Ewuwunipniihg, ypndtuhniwhquhg, wmquynipinihg
. hpwyntuph wy uljqpniupubnhg ubkpny (Ekghnhunipniip: Cung npnwd, wqu-
Ynipniup b hpwyntuph wy] ulqpnrupubtpp ns dhuytt puunnwpwuttph (Eghwnh-
Unipjut wnpniptkp i, wy bwb contra legem nunwljwi wjnh jEkghnhuwg-
dwl Uhgngubp G

3. bpunniuph uyqpniipitipp b contra legem hpunjniiph quipqugdwi jEghwh-
Uwgnudp

3.1. Canhwinip gpnypakp

bpunniuiph uljqpniup (Uwpuhd, wpuhndw) wubkiny tjuwnh niukup ns vhuyh
opkupnud Epuyihghin wdpwgpyws qunuthwpubpp, wy btwb ndju) hpugu-
Jut hwdwlupgnid nnjuiphtiw] wenidnyg Lwbwsnid uvnwugus hpujulju qu-
nuthwplbpp: dpwbp upnn ko ibpiuyug]t) nuppbp wifwinidibpm] -
Jwl ppwyniuph uyqpniuputipr, hugunh hpwyniuph uljqpniupubpr, <oy dnp-
dw) hpuwyniuph ulgpniupbips, «<hpuyniuph goljuphtiug uqpoiupubpn»3:

2 dyanep C. [Moctrpapaa: 3HaHKe Kak 60pb0a 3a Biactk. [lep. ¢ anrn. M., U3n. nom HUY BIID, 2021, c. 12.
% Wmoxuna B. A. JlokTpHHaNbHBIC IPUHIUIBEI POCCHUHCKOro IpaBa: ydeOHoe mocobme. M., 2021,
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bpujwghwunnipjniup dpnnuw bu pungddws hwpqupny b Jepuptpyty b gt-
pupbkpynd hpwyniuph ulqpniuputpht, nputg dwuht gpdby o wpdtpwdnp
wpjuwnwtiptitp, wuyt) Bu nppuunuljut junupkp, hpudujubh hudwlupgnid
hpwyniuph ulgpniuputiphtt hwinjugyt) bu yuwwndwynp mbinkpst:

Mniuwunuunid pununph wphpunwiiph hwipniun thnpd niitkgnn uh pwipp
htnhtwjuynp ghntwuutitp wonid Bt hpwynitiph uljqpniipubph jupbnpoip-
jut dwuht: Cun npoud, wyn nuunnnnipyniiibpt wpdtpwynp ku twh contra legem
hpunjmiiph qupquguwi gnlnphith whuwblynmihg: Ophtwl 9. U. dnyyndp
(Y} gbpugnyt nuunwpwih twpiwquhh wbknuljuy (1988-2007 pr.)) wok L. «
Uwhdwbunpnipjul wj nponygpep, pun nph’ quununpibpl wilw bu b k-
puniynid ki vhuyb opkupht, tpwtwlnid E tupwuplyk) ns ph gmujugus opk-
ph, wy) wyl opkipht, npp sh hwjuunid Uwhdwwngpnipjuip b dhowqquyht
hpun]nitiph hudpighwbmp pigmijws ulqpniiptphl m Gnpdbpht, wpuhiph
sh hwjwunid hpuniuph ghpuwljuynipjut ujgpniuphtt: 64 wyuopduw wuydw-
ubpnud nuunwpwip, hhdudbng wyu ulqpnruputiph pw, whwp kns vhwy nish
Jtdknpp, wyl ninnh opkugph upuwukpp wyh nhypmd, Epp opktunhpp withne-
pupjul jud hpuwduwlwi yuwynwwinipyut tipuju wpdipubph wunhdw-
twjupgmipjut upw) ptjudwt yundwnny pugniund | wjiyhuh opkuptbp,
npnup hwljwumd Eu hpunitiph ghpujuwmipjut uljqpniiphtt: twnwputh
wyu nhypnid wyhwnp L hhdp punniuh wyt, by vwhdwinid E hpudniupp, wyp ny
Pt dnpdw optiipp: Opkipl n1 hpwyniupn vhown sk np hudpujunud Ba: bul) -
wnwpwip yhwnp k quwhwwnh opkupp Uwhdwiwgpnipjwip b hpwyniuph pug-
hwunip Lwbwsnid uinwgud uljgpniupubphtt hwdwywnwupjuwtknt nkuwy-
niihg»32 S. Q. Unpownuit ([} vwhdwbwunpuljut punupuh twpwquhh
wnbnuiuy (1995-2002 pp.) b L. «Unwig opkunpuljui b hpwwlhpwn
wypwlwnhlub hpuyntuph pinhwinip ujqpniipubphtt vinnpunuubint wthtwp
E wwywhnyt) hpwyniuph ghpuljuynipjniip»?3:

N} vwhdwbwugpujut puunwpwith punwynp 9. @. Swpnujuyglp gpby k.
«NMunudnidwiny dwupnt wpnup punwljut npnpnid vinwbwnt hwdwp ybhwnp

CkopodorartoB A. B., KpacnoB A. B. ®unocodcko-npaBoBasi Iprpoja MpaBoOBOTo MPHUHIIMIIA: METOA0JIO-
rudeckue mpobiaeMsl uccienoBanus // BectHuk Poccuiickoro yHuBepcuTera ApyxObI Hapono. Cepus:
IOpunmueckne Hayky, 2020, T. 24, Ne 3, c. 554.

31 Sk'u J{Bopkun P. UMnepust npasa / niep. ¢ anri. M.: Usx. Mucrutyra Taiinapa, 2020, Amxexen P., Honstue
U JIeHCTBUTENBHOCTH NpaBa (OTBET IOPUAMIECCKOMY HMO3UTUBH3MY). IIep. ¢ HeM., M., Mudorponuk Menua,
2011, Sinaxku Cromnos, [IpHHINIEI IpaBa: MOHATHE U IpUMEHEHHE / mep. ¢ 6omr., M., IIpocmext. 2022.
«[IpuHIHUIIBI pOCCHIICKOTO MpaBa: 00LIeTeOpeTHYEeCKHi U oTpacieBoil acnekTsl». [Tox pea. H. M. Mary3osa
u A. B. Mansko. Caparos. 2010, «[IpuHuums! mpasa: npo6lieMbl TeOpUH M HpaKTUKH» // Matepuanst X1
MEXIyHapOJHOI HaydHO-TIpaKTHYecKoi KoH(pepenuun. B 2-x 4. M., PI'VII, 2017, «Cucrema NpUHIUIIOB
POCCHHCKOro 3aKOHOJATENbCTBA: TEXHMKA 3aKpeIUIeHHs, HHTepNpeTaluy, peanusanuu» // FOpuandeckas
texauka. 2020, Ne 14:

32 «BepxOBEHCTBO IIpaBa H MPOOIEMBI €0 00eCIeYeHNs B IIPaBOIPUMCHHUTENIBHOI IIPAKTUKE»: MEKIYHAPOI-
Hasl KOJUIEKTHBHAsi MOHOTpadus. 2-e u3l., nepepad. M.: Craryr, 2010, c. 17-18.

3 Lny whnnud, ke 16:
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E dpnnuy bu hwdwngph opkupp bt hpwyniiph uljqpniipubpp»*:

Zhupkp sniukup juulwsh nnwl nubjnt wyju npunnnnipnibibph wqynipint-
up, vwuyt funphppuhtt wjwunnypubp Ypng guunwpwip phs nEwpbpnid w-
dhowytu Ynhuh hpwyniuph uyqpniiptiph oqunipjuitp, wnwyby bu, pp wyy
wuwwdwneny yhwnp E hwwungpydh opkuph Ynulptn npoyph Jupgquynpdwp:
Npny htnhtwlutp tpnd B nddupnipniuubph dwuht, npnip juwdws Eu h-
puynibiph uljqpmiiplibph gnpstwlwi Yhpundwi htwn: Ujuybu £, Uwppni
uonmud k. «UlYqpniupbip opnid juugws b b sk hounid gnpdtuwljwb hwippntype-
ni3: 9. 9. Unpnlhubh wpnuwpughnpbkb bonud £, np dwdwbwlju E qunupbguty
hpwyniuph uljgpniuputiph Yhpundw hwupgnid Epjulh vnnwbgupunutnh og-
wnwgnpdnidp, kpp hnswljynd E dh puly, hulj gnpstwjutnid wy) pwt 3 bpnp,
E4t) E hpuyniuph uyqpniputiphtt gnpstwljutt hdwuwnny JEunutnipni tnw-
1, npuip «kpYuphg Ephppr hotigubnt dwdwtwlp: Fw htwpwynp £ ns dhuy
hpunnitiph wiwnghwih npuytu opkunpuljwi pugh pugdwi Jkpght then-
gh nhwypnud, wy) bl nwnwpwth Ynnuhg hpuynitpn contra legem qupqugut-
Nt wwpwgquynid:

2z opkuunhpp twhwbel] E hpwduwpwbwlu Suypuwhtn ynghnhydhquh nhp-
ptphg b opkunpnipjudp hpwyniuph uljqpniupubpp Lwwsk) Enpybtu opkiurg-
puljut pugh pugdwl Yhpeht thong (nk'u «Lnplunhy hpuduljui wljnkph
dwuht» 22 opklph 39-pn hnnJwsh 2-pny dwu), wydd whpwdtown k wugnid fu-
wnwupk] hwenpn pugjhtt &wbwsk) hpuwyniiph uqpniiptibph hhuwh Ypw hpw-
Yniupp opkiphtt hwjuwnwly qupqugutint htwpuynpnipnibp: ntuwljub nk-
vwwt wypmipibpnid hwdwp Yupbih E jupguy, np <unpdbpp uljgpoiupt-
phg noipu Jupnn kb Jepust) hpkig huljuuunljphis?, jud opkiunhp
hpwyniup snith uwnbnsdhk] unpdkp, npnup hwlwunid tu opkuph opjtljinhy
uljgpniuputiphtt b whwp £ dqunh tJuqugniyuh hwugub) wyt uinpdtph pwtwlyp,
npnugnid uwyr ulqpniipttpp wuwnowd Yepuny yuwhwiews shx®: bul hiy w-
uky, Epp opktunhptt wjiniwdbkwyuhy ppwpannd £ wyu yywhwben, b nuunwpu-
up Ynulhpbn gnps niskjhu puguwhwyunnid £ wyn pwpunnudp: Zupgh unwi-
nupn yuunwuhiwbt wjb k, np tdwt hpwdhdwljubpnid nuunwupwtih gnyg B
wnw]hu vwhdiwbwnpulut guunwpwih nniep, vwluyt hwinhynd Bu ghw-
php, kpp opktunnh vwhdwbws ppnyputpp hwjwunid kb ny pk vwhdwbwg-
npoipjwibp, wy hpuniuph wjuwhuh uljqpniupubphtt (Wwpuhdubpht, wpuhnd-
Ubkpht), npnip sniukh vwhdwiugpulut wunlwbbpiemiy, ophtwl lex

3 Unyt nbknnud:

% Matsee B., 19y. wipu., ko 104:

% Sk'u Copoxun B. B. dymiaMenTansuas Teopus npasa: MoHorpadus. M.: FOpmuruadopm. 2020, ko 170:
37 «BepXOBEHCTBO IpaBa U IPOOIEMBI €0 00SCIIEUCHHS B IPABOIPUMEHHUTEIBHOMN IPAaKTHKE», C. 9-10.

38 KonosaJioB A. B. JleiicTBie NpHHIMIIOB IIpaBa M UX POJib B opMUpoBaHUH IpaBonopsiaka / Lex Russica
(Pycckwii 3akon), 2018, Ne 10 (143), c. 10.
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posterior hpunjwljwi twpupup: Uj) Yhpy wuws opkunph Ynnuihg hpunniiph
uljgpniuputphtt hwjwunn tnpdbp pugniabne ghypnid hpwuwlwi hwpgp
dhow sk, np Jupnn k jud whwnp b nisyh vwhdwtwunpuljut wppupununniye-
jutt thongny. Ywb hpwyhd&wljubp, ipp hwpgh (nusnudp whwup £ nwb pphwljul,
Jupswjut jud punupughujub wppupununnipnit hpujubwgung nu-
nwpwbkpp:

3.2. Ppunjniliph uliqpnibplkpp npwku contra legem ppunjnifiph qupquigiul
JEghunpugdul pong

busytu tpytg, mquynipiniup b hpwyniuph wy) uyqpniuputipp ny Uhuyt nui-
wnwpwittph (kghuhUnipjut wnpmniputp b, wy twb contra legem nuunuljut
wlunh (kighnpdwgdwi Uhongltp th: Zwpg b dwgmid huly hiiy hhdpny kup
wunnud, np hpwyntuph ulqpniiputipp contra legem nunuwjus wljnh hwnnp-
ynud Eu hwuwpuwuui fwbtwsnid ((Eghnhunipnil): fwbbh wyb L, np hpw-
Yniuph uljgpniupubipnmd wpunwugnidws b hwuwpwlnipjui Uke wnljw npnow-
Yh hpwwlwb wpdbpubpp, tJuqugnyt wppupmipjut dfwuhtt yunbpw-
gnidubpp: Uju hdwuwnny hpwyniuph ulqpniuptbpn a priori skt fupnn hwljw-
Yt hwuwpwynipjut Ynuptin wquwhwieubphtt b wuwwnlkpwgnidubkpht: Qh-
unid kup wyt pniu mbkuwpwinbph Uninkgnudp, nypkp hpwyniuph uljqpniipuik-
np hwdwpnud B opkiph jud wyy inpdwinhy hpwduljwb wntph (kghnhuwg-
dwl huptunipnyl dheng: Skunipjut dke toynid k, np «uljqpniiptipnhg jnipw-
puibisynipl muh unghwpuljui Swgnid, gpuitg wnpmpp hwuwpuympemt
hp punupwlppenipjutt npnpwlh thoynwd, b bpwip Jupnn Eu hpkug wqpb-
gnipinill niukwy hpwyniuph qupqugdwi Jpu (...), hpwyniuph JEpwngh-
wnhy uygpniuputintt opkiugpnipjut (kghnhunipjut swthwithy Ew®, <unpdw-
wnhy hpwjwluwt uyqpniuputipp unghwjuwbu (kghnpd Bjultunughtt nyjuukp
k%, «opkupnid hpwduwljwt uljgpnitiph wljthuwyn wnjwnipniut wywhnynid
E npw (Eghnpunipniup b tyyuwunnd hpuduljut hpuwjuwinipjui tbppustiw-
YEgdwup»*: Gl nuunwpwip gnpénid E hpwyniuph uljqpniuputiph hhdwi pu,
unyuhul opkuph npnyphtt hwjwowl, www dhhtnyut E, tpu wlnkpt nibku
huwuwpwluwlwi Lwbwsnid, pwth np hpwyntuph uyqpniuputipt wpnwugninud
tl ndju] hwuwpulnipyut tJuqugny hpuduljut wwhwietbpp: Zuuwpu-
nipjniup hbnwppppyws E, np punwipuith wljnbkpp ppatt wyn uljqpniupttphg:
Bpt opkiunhpt punniuky | opkuph nplk npnype, vwjuy nwnwpwup hkppt) |

% I'epacumoBa H. II. TeopeTudeckoe OCMBICICHHE NPHPOABI IIEHHOCTH IpaBa U NPABOBBIX IPUHIUIIOB B
Hayke, Bectauk FOxHo-Ypanbckoro rocyaapcrsensoro yausepcurera. Cep. Ipaso, 2019, T. 19, Ne 2, ¢. 55.
40 CkopoboraTtos A. B., KpacHos A. B. ®unocodcko-npaBoBasi mpupo/ia NpaBoBOro NpUHIKIA: METO/I0-
JIoTHYecKUe MpoOIeMsl uecaenoBanus // BectHuk Poccuiickoro yHuBepcurera ApyxObl Haponos. Cepus:
IOpnmaeckne mayku, 2020, T. 24, Ne 3. Lo 554.

4 KpacnoB A. B. JlernTUMHOCTb INpaBa: aKCHOJOTHYECKHH acneKkT // BecTHHK 3KOHOMHUKH, MpaBa U
cormornorun, 2019, Ne 1, ¢. 87-90.



86 Fuwlpkp Eplwih hwduyuwpubh. Ppuughunieindl

wyy ppnyph (Eghunpdnipiut jutjuufupyusp b npngnud | jujugnty hpuw-
Yniuph uyqpniuputiph hhudwt Jpw, muyw contra legem nunwljutt wljinp (kgh-
nhdwgynid E hpuniuph ulgpniupubpny:

Zuwuwpulnipyniup jdwbwsh wppupnipjut jud npudwpuiinipjut bdw-
qugntjtt wwhwbeutinhg pluny contra legem nuunwljut wljnp hwnjuybu, tph
wyn wlnny nuunwpwip hwjugpynid | opkiunph wnunulng whnpudwpw-
unipjuwin b whwpnupnipjuip: Gudusp sh tpwbwlnid, np puunnwpup gut-
Yugus gnpdny wwpunwnhp whnp Eyyuyuynsh hpuniiph uyqpnitipttpp: O-
phuwly 9. 9. Unpnlhup wonid E, np hpuwniuph uljqpniupubpnp whwp L jhpun-
Jtu jnipupwisinip gnpény, npyykugh jniphunhlghnt npnonudp (hnh wpnupu-
nuwn: Lu wnwewnpynid kjnipwpwisinip nunwynph yuwpuwwynpkguby, np nu-
nuwljut wljnnd yupunwunhp hnnid junwph hpunitph ujqpnibputpht, huy
Ept guuwpwih npnodwb  wuundwnwpwiwlwt  dwund  hpwyniiph
uljgpnitputph Ypw hnnud wpdws sk, wyuw qu puunuljut wnp pijutbknt
hhup £ Uju dninkgnidu punniukih sk: Ppuduljhpunnnp tnpdwnhy npntype-
ubkpb pnpthu ywhwnp L owpddh hwnnihg ntwyh punhwnip (lex specialis): Gph
Jtdp nusknt hwdwp wnlu L opktunpujut hwwnntly tnpd, npp sh «tcunw-
wnud» nplik ndkljnm], wyuhtipt’ wyt sh hwlwunid hpufniuph ulqpniipk-
nhi, b shw npu (Eghnhunipjut jutjowduplusp htpptint hhdptp, wyw qu-
wnwpwbp Jedp whwnp b nwsh hwwnniy unpdh hhdwb Jpu: Uju ghupnid hpw-
Juhpwe wlnnd hpuyntuph ulqpniupubpp hhywwnwlt it wthdwuwn k: fugh
w1, hpwyntuph uljqpniiptbpt wdkt qnpény Jyuyuynstip upnn £ hwtghgutby
hpwyniuph uljgpnrupubiph wpdiqpldwip: bpuygntuph uyqpniupubph gnpstw-
Jwl wpdtpp pugurhl k. gpuip hhdtwlwunud opkuph pugkpp jpugubint
yJtpoht vhongutn tu Ywd opkuph npnypubphtt hwjurwly npnonid fuyugubint
hhuptip Lu:

4. Contra legem hpun|niiph qupqugumb quuydwb jurmguljupgbpp

4.1. Chghwinip ppnipikp

Bpt quunupuit hpwdwunt E hkpptint opkuph kghnhunipjut juijow-
Jupluwép b opkuphtt hwjunwly npnonid juyugibn, wwyw mpr}]nap nu sh
tpwbwynud, np dkup punwpwihtt nupdund Eup «unidbpbis, hull ipw npn-
onulp «niybpkiih npnonius, npp, hwjunptiny opkiph Jupquynpiwip, nsb-
shg (ex nihilo) plukignud k Jubint: Uy Yhpy wuws nunwpubh contra legem
npnonudp wpnyn p sh hwdwpynid «cantbpbith npnonu», nph Ju]kpuljwinige-
mniup ns ph wupquubu gnipy k nplk hhuphg, wy tnyuhul hwjunpynud E o-
plupht: Unwohti hujwugphg contra legem hpwyniuph qupgqugdwu nnljnphup
udwb £ wpdwnwlut (pughlu) hpuduwpwibwuwt (quunuljui) nbwjhqdht,

2 Sk'u Copoxun B. B. Jlyx npaa u GyKBa 3aKOHA: BOIPOCH IOHMMAHHS, TOJIKOBAHUSA M ICHCTBHA:
MoHorpadus. M.: IOpmuruadopM, 2019, te 251:
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nph Ynnuuwlhgubpp in abstracto htippnud L dhgh nuunwljut hpwdulhpu-
pnudp opkiuph wkpunh wtwlmpniup jud wjt gwtwskint htwpwynpnipe-
jitp (ophtwly’ U, Spnugbipp)®: Chn npmud, iputip dudwuljulhg dnnnypru-
Jupuut  hpujuljuwt  whunnpmpiup hwdwpnd o gognjpunhuws
(Richterstaat)* Jud nuwwnwynpubph wbwnnipnil, npnbn hpjuwtnipniub o-
pluunnhg wuginid £ puunnwpwuttpht, npuntn nunwynpp wjunthbn gutlu-
unwd k (huby) ns ph «dwnw», wy] hpuwduwlwi hwdwlwupgh «ohtwpup»*:

Lwpuwuybu tokup, np wpdwinnwljuwt hpujupwwjut nkwjhquh mkuwl-
jntihg puunwpwih npnonidp sh k) Jupnn (hutk] contra legem wytt wywpg wyuwn-
&wnny, np opkuph mbpuwnp, punn tpw, ywtwlnipnty snith. punuluit wlnt
hhzulhou Jupnn E hwwubk) hus-np pwtth, npp gnymipinitt snith, nunwlub
wljint hisugk u Juipnn k1huby contra legem, pk nuinupuith hulwip lex-p sniith
nnpbk bywbwlnpnib:

bpujuwpwbwlwi nbwihquh tkpluyugnighsutpp pkl tonid b puunwupunh
hwdwp wpunwpht b ikppht quunudibph wihpudbonmpjui twuhb (ophlualy
wpinwpht quuyniditiphg hofwinipyub wy dwpdhibph kpuyugmghsitph
hiupuynp wpdwquiipp, hulj tkpphtt quymditphg npnontdikph hhdbun]np-
dwl wuhpwdbownnipniun), vwljuyt quuynmdubph dwuhb junubp sh skqnpug-
b hpwjupuudwi wju Swypwhbn gpubinpdwt unip pittwgunnipniup: .
MnpYhup tonud £, np hpujwpwbwlwi nkwihqup nnipu | Yl tnpwdbnipint-
uhg ks wuwdp hpuyniuph gnynipmniup juuljwsh nwul) junn hwjunwpupnipe-
iuubph hhdwpnipjut yundwnny?: Updunwljut hpujwpwiwlui pbw-
1hqup puunwpwiht pun Entpjut pupduntd £ unu]bpkt, pwith np punnwpwth
httwpwynpnipinit £ mipynid npnpnid juyugbiint ex nihilo, vhisnbkn, htyubu
hondtwghubpb Eht ipnud, «ex nihilo nihil fit » (nstshg nshts sh ubkpynid):

Contra legem hpwniuph qupquglui yupwgquynid punwpuinp sh yEpws-
Unud «untftipkith», hulj ipw contra legem npnonidp «untybpkith npnotwiy:

1) Mugnud sh wpymud, np opkuph wbpunip nuwunwpwiubph hwdwp in
abstracto nplik ipwwlynipinit snitth, b punwpwbttpp gpubnyg uojwiunus
st: Contra legem hpwyniuph qulpqmgl[ulh nnluphup ophhuth L punuljut
dwpupbiibph thnjugnpsuljgnipymibp n's puguemd k, n's b pugupdulwiug-
unwd k. opkiunph b puuunwpuiibph htnkpuljghwit (othnwdubpp) nhinwplynid

# Uju dwuht ik u CTpaTeruu cyneGHOro TOIKOBAHHSA H IPHHIKIILI IpaBa: yae6Hoe mocodue. Iox pex. E.
B. Tumornunoit. Cankr-ITerep6ypr, 2022, Ly 24-25, 34-36:

4 Sk'u Tomac Jlynamapk, Ouepkn cpaBauTENEHOTO MpaBosenenus. CI16.: Aned-IIpecc, 2022, ko 436:

% Sk'u Protepe B. Cocymapctso cymeit: Mu¢ mm peansrocts? // Tlpasocymme/ Justice, 2019, T. 1, Ne 2, =9
45-51:

# Uju dwuplt ik u @arammesa J. A. TeopHs IOPHINIECKUX CACPRKCK: PAKTHUCCKHE TPAHMIIB IIPABOTBOD-
YECKUX MOJHOMOYHMHA CyIbH C TOYKH 3PEHHS HEOPCAINCTHYECKOW TeopuH ToiKoBaHUS // BecTHHK
Poccuiickoro ynusepcutera apyx0Os1 Haponos. Cepust: IOpunudeckue nayku, 2023, T. 17, Ne 2. ko 374:

4 Sk'u Jisopkun P., 1o, wohu., ke 212:
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b «Eipupyjuwénipmit — hudwgnpswljgnipmnit - hwwunpnipniy dhwsw-
thny%:

2) Contra legem hpwyniuph qupquglwt nhypnid nuunwpwt hpwyniupp
qupqugunid k ny ph ex nihilo, wyjh hpwyniuph uygpniupubinh hhdwt Ypu.
contra legem nuunwlwt wjuh quytpulwiunipyut hhupnid ptljws Eu hpw-
Yniuph ulgpnitptbpp (puuwpwip wyhunp b yundwpwpwith hpwyniiuph
uljgpniupubtph Jhpwnnudp):

Pnnp nlwypbtpnud skup Jupnn htppk), np contra legem hpwyniuph qupqu-
gnudp wupnibwlnwd | punwputubph Ynnuhg judwjulwinipnih ppubinptk-
it npnowlhh nhulkp: &hon b punupulub  tyunwluhwupdupnppul
uljgpnitpny dwnwsénn b gopénn pwnupuwlwi hojuwtmpiniuttphg ppung
Junutiqubpp (hpwyntuph uljgpniuputint wmphwdwnphbint nhuljtpp) wijuuljus
wykh own L, pwh guunupwtubph yupugquynud k, vwluyt idwt Juuwtg-
Ubp, wyimwdkbugiy, welw kb <. Qoplhuh dEjiwpuidudp wdbphlugh
wqpkghl vwhdwbwnpugbn U. Fhphip puunuljub hojuwbnipniip hwdwpnd
Ep hojpwtmpjut pnnp gninkph Uk wdkuwphs Juuuwtquynpp®, uwluyh
sytiinp L Unnwitiwg, np nuinwpwbttpp whknwlwt wyuwpunh duu B, hofow-
unipjwl Ypnn L, ntunh tpuwtg hwdwp bu ywhnp L twpwnbkudtt quuydut
ukpphtt b wipuiwpht thongubip:

Contra legem hpuyniuiph qupquguwt nnlnphip Eipunpnd £ quuydwt Yu-
nniguwljupgtp, npnup Ynswd ki wuqbgubint ubpluyugnigswju dnnnyp-
nujupnipiniup oignjpunhuyny» hnpjowphknt nhuljbpp, vwhdwbwthulk-
Int punwpwutbph Ynnuhg hpwyntuph qupqugdwi onunpsh tkppn hwipuwyh-
puwnupwlwb punyph juytwswyuw) hupgbpny punupwljuwinipjudp qpunyt-
10t b juduwyujuwinipiniiubp npubinplint htwpunpnipynitp: Uyu jpunhpp ni-
Shnt bywwnwlny wuhpwdbon E fwhwsk) opkuphtt hwjunwl hpwyniuph
qupqugmup quuknt htwnbjuy jupnigulupgkpp contra legem hpunnitiph
qupquguwi hunhwnnghniuy b npnpuughtt vwhdwbibkpp, hisybu twb' tbp-
phtt quynidukpp:

4.2. Contra legem hpunjniiph qupquglwts uvhtlwuitpp b tikppht quunidutpp

4.2.1. Phuwnfinmghniuy vwhdwin

Contra legem hpunniiph qupquguutt htunnhwnighntw] vwhdwup nitp
wpuwpht b ukpphtt mkuwtynitutp: Contra legem hpwyniiph qupqugdub
htunhwnnighntiw] vwhdwth wpunwphtt mbuwtniuat wyt k, np gnpdwunhp ho-
htnipjut dwpdhtiubpp, unyuhul gnpswnhp hojuwbnipinithg htunpwnni-
ghntw) wenudnyg nnmipu qunidnny htptwdup whnwlw dwupdhtiubpp contra

# Shu I'ambapsan A. C. IIpyHIUI 3aKOHHOCTH H NOJOKEHHE «CyIbsl MOAYMHSIETCS 3aKOHY» B KOHTEKCTE
JOKTPHHBI Pa3BUTH:A Npasa contra legem // IIpaBonpumenenne. 2023. T. 7, Ne 4, ko 19-20:

4 Sk'u 3opbkun B. JI. TIpaBo npoTue xaoca: MOHOrpadus. 2-¢ U3, uerp. u gom. M., Hopma: THOPA-M.,
2023, kg 40:
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legem hpwyniuph qupqugdwt gnljuphth huptwpwy hwugbwnbptp sk O-
pkuphtt hwjunwy hpwyniuph qupqugnid htwpwynp E guunwpwubkph Yng-
Uhg Jund ijuqugnyip tpubg yupununghp Jipuhulnnmpjudp: Uyu dninbgn -
Uhg htupun]np k hknljw pugunm piniiubpp

1) qunjwdkinh §nnuhg hpuniuiph contra constitutionem quipqugniup, nph
hhupnud pujws th whknwjuwbtwwywhwywinipju uljqpniupubpp®,

2) gnpéwnhp hojpwunipjut dwpdhutbph contra legem hpwywlhpwnnidp,
Enp hpwwunt nunwpwh opkuphtt hwjwuny L swtwsmd inpdwwnhy hpw-
Jujut wlunp, vwuyt, Euknd hpuduwswth tyuwwnwlutphg, hbnwdgnud k
widuytp Swtwsdus inpdwnhy hpuduwljwi wunh nidp Ynpgubne dudbnp:
Cun npnud, wyu hpwyhdwlp Jipuwwhnidny jupkh £ hwdwplk] contra legem
hpuniiph qupquignmud, pwth np gnpswnhp hpjuwunipyutp tlwb Juppughd
npubnpbjnt htwpwynpnipinil, pun knipjul, nipduws k opkupny?,

3) whwnwlw dwpdhuubph Ynnuhg contra legem hpwyniuph qupqugnidp «lex
non cogit ad impossibilia» (optiipp sh wwhwugnid wthtiwphup) hpwduwlw dwp-
uhuh hhdwt Ypw, bpp wnlw k opkuph yuwhwben junwpbint bhqhjuljub wuh-
twphimpmb b yhnwlwi dupdhip (ophtwl] Yknpniwlub plunpuljwi
hwtdtwdnnnyp) gnpénid k opkuph Ynulptn npnyphtt hwljunwly®

Ujuwghuny contra legem hpunnibiph qupquguwl nnlpnphith dhwly hipluw-
pwy hwugbwwnbpp gnpswunhp hpjowiinipinithg htunhinnighniwg b gnpdwnnt-
puht wpnudnyg wijwh puunwpwl k:

Contra legem hpwyniuph qupgqugdw htunhwnnighntiw) vwhdwth ukppht
wnbuwulniut wyt k, np pttbwplynng nnljunphuh hupttwpwy hwugbwunbpp ns ph
nuypbn nunwput E jud pgunudnnpp, wy) nne nunwljut hwdwlupgp: U-
nwohlt wuywth Jud wy] winjwh puunwpwbtkpt whjuwuljws contra legem h-
puyniiiph qupqugiwl nnlpinphith hwughwnbpbp kb, vwlw bpuig opkupht
hwjunwl] yuppwghédp npuntunid L quykpufut b huptwpwy, tpp pupdp nui-
wnwpwip (ghpugny nuunwpwip, Ydowpkl] puunwpuin) wyt fwbwsnd E np-
whu hpujuswth, wpuhtph fwbwsnid b, np dniu wnjulh gunwpuibbpp
gqnpst) L contra legem hpwyniuph qupgqugdwt nnjunphtuh hhdwt ypu: Gph
wy] wuywuith puunupuutbpp puinnuljut wnnid Juyuynsk] Eu contra legem
hpwyniuph qupqugdw gnljnphtp, wyw pupdp gunupuitt wyn punulut
wluh nbd pipwé pnnnpp (sught E hwdwwlwunipiniup, np Ynnutpp sk pn-

0 Uju dwuple wnk'u TamGapsin A. C. Paseutie mapiaMeHTOM IpaBa contra constitutionem B PecryGiike
Apwmenns// CpaBHUTENBHOE KOHCTUTYIIHOHHOE 0003penue, 2022, Ne 4 (149), Lo 129-153:

1 Uju dwupl wk'u TamGapsin A. C. Paseutie mpaBa BOIpPeKH 3akoHy (contra legem) B Pecry6imke
Apwmenns // 'ocynapcTso u ipaBo, 2023, Ne 5, ke 152-153:

52 Sk'u I'ambapsan A. C. Pa3ButHe npaBa BOIIpeKH 3aKOHY (contra legem) Ha OCHOBE NPaBOBON MAaKCHMBI
«3aKOH He TpeOyeT HeBo3MOkHOT0» // BectHuk Ilepmckoro yausepcurera. IOpuandeckue Hayku, 2023, Ne
4 (62), k9 552-567:
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nnpwpljh contra legem nunwljub wlwnp) whwnp b wupunwnhp punniuh Ju-
nnyp, pwith np hpwyniuph qupqugiwt hwpgbpp pupdp quuwpuibtphb
ubkphwwnnly gnpswnnype Gu:

4.2.2. inmnuyhl uwhdwip.

Ywunwpwitbph Ynnuhg contra legem hpwyniuph qupgugnidt nith nynp-
nuyght bplnt vwhdwiwhwlnud: Vufu' contra legem hpurniiph quipqugdwi
Unnbkih phwypnid nuunwpwbbpp jupnn B hwlwungpdt) ynuypbn opkuph
Ynuypbwn gpoypht: Lutwplynn gnliuphth hhdwt ypuw gunwupuibkpp sk
Qupnn hwjunpt) wdpnne hpufuljwpght: Uju gnljinphup whnmpywuib o-
phuunpmipiniup pojjnuntint jud vwpnunwdh tupupytnt qunuthwpwjunuw-
Ju hhdp sk:

Epypnpny nunwpubp contra legem hpwyniiph quipquigdwi nnlpnphith hh-
dwl ypw Jupnn E hwljunpygt) opkuph wyt npnypubpht, npnip wnwdbjuwybu
niikl vwubughnwlwb (hpujwpwbwlul) pinype, ophiuly hpudulwh wl-
wnbph dbjuwputidut dwuht opkiunpuju juntubpp, inpdbkph hwjwunipe-
piruubnh nsdwu opkiunpujuin Enwuwlubkpp, opkuph pugtnh nisdw vh-
ongubipp, dwdwbwljh dke Jud tnupwdnipjub Ypw opkuph qnpénnnipjut dw-
uht opkiunpuljut juunuubpp, opkuunpujut punpnonidutpp b wyjie: Fuwnw-
puutbpp swyhwp L hpwyntupp qupgqugutn hwipwjhtu-punupuwlui punyph
ujuwswywy hupgtp Jupquynpnn opkuph ppnyputpht hwjwnwl, vuljuyu
wuywédp hwpwpbkpului kb jupudws L punupuljut hpjuwnipjut nt punw-
pubiikph pthmdubph (hnkpulghuyh) wjwnnypitphg b dywynyphg: Oph-
twl QEpdwuhuwynud contra legem hpwyniuph qupgqugdwu nnljuphup thwu-
wnwgh gnpswsyt) k wqquyhtt wpdnypny gpuduljui wwhwieubpt hugkpuw-
Unphnt opkunpulul gpnypitph npnpuomd: Ujuygbu' Spdwihwi Unweht
wpjuwphwdwpnnid pwqUuljuw gnpénnnipiniuutp yupkint hwdwp wwhwie-
Ynn hujuyulju $httwbuwljub thongukpp npnoky kp ubpgpuyty ny ph hwplk-
nhg, wy) Jupljbip Jepgutny, wyn pynud: ubkthwlub puwlynipinihg, hugh htin-
Lbwupny nupdk) kp junonp wupunwwywi: Muwnbkpugqunid tpw ywpunieniithg
htwunn wqquyht wpdnypep (Uwupyp) bujuwinpb wpdtqpyyt) Ep (GWU'L 1 gnpupp
=4 wippihnt duplh), vwluyt whnnmpniop gpuduljut wwhwietbtpp skp hu-
phpuwynpl): Shpdwbwluwl qunwpwbttpp pupkjundnipjut punupwughuwh-
pujulwt uljgpniiph hhtwt Jpw hwljunpy bty Eht wipunwpdnyph dwuhtt hwb-
puyht-hpwyjuwlw punypeh opktunpuljw gpnyputph, npop skht twhiwnt-
unid yuwunkpwquhg hknn wpdbqpyyus pgpudwuljut ywhwigh hugkpuwyn-
poud: Shtwuttiph twpwpwpnipjui b guunupuutbph hwjwnpnipjut wpg-
iupnud ghpdwiwut punului hwdwlwupgp hwuwy wyv pwthy, np qop-
Swnhp holuwtnipniup h yipen pgpuduljub ywhwietubph hwdwp twpiwnt-
ukg 15 % hugbkpuwynpnud: Y. Ludp pnud k. «Fuwnwpwip hwipught hpw-
Yniuph njnpwht Jhpupkpnn opkuph huwkpuwnhy tnpuh b punupwughwljuh
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hpwyniuph pupbjundnipjut ujqpniuph huwjunpnipjut ke iwppwywnynige-
miup wykg Jhpohthu: Ujp dwdwiwlyu gpujuinipniuntd tpynwd tp, np
wntjuqt Fhpduithugh hwdwp hwqunby yundwlwubh hpugupdnipemnih L,
tpp «<hhdtwpwp opkupp Yhpugytg nuunulju ulpm}lmhllm]h Uhongn»3:

b vnuppbpnipnit SEpdwtthugh guunwpuutbph hbnnphppuihtt punw-
puutbkpp dhttwbuwlwt hwpgtpny hwupuyhtt hpwyniuph qupgqugdudp sk
qpunyty: buswytu uyytg, hnpjunphpyuyhtt nwnwpwubpt hpkug punypeny Yns-
Jws sk, ptiplu sku ) upnn qpuanyk) hwipugh-punupulut punyph juytu-
Swyuw) hwpgtpny hpwyntuph qupqugdudp:

4.2.3 Ukpphl quuynidikpp.

Contra legem hpwyniuph qupqugudwt tkpphtt quuynidubpp yhpupbpnid u
puuulut wijnbph yundwpwpwnipjuip: funwpuip phl hwunpynud
opkuph Ynulptin npnyypht, vwuyt nw sh wywbwlnwd, np contra legem nuunui-
Jub wunnmd qundwnwpwunipntip puguljuynid E: Uju wupuquynid hpw-
Yniuph qupgqugnid pupwinid E uhjnghunwljutt mpudwpwnipjudp, wup-
quutu punhwinip twhwngpuih nbp junwpnd kg pt opktiph npnypen (npht
nuunupuip hwlunpynud ), wy hpunniiph ulqpniipp b npuitthg plutigyng
Juppugsh Jutnup: bpuyniuph uljqpniipttinl pinhwiinip quyuhwpubp kb,
uwjuyt u sh tpwbwynid, np puinwupuubpp whwnp Enpubg pujupdwi b Yh-
pundwt hupgnd miubtwb pugupdwl] wquunnipnit: bpuyniiph uljqpniup-
ubkph puudwi, gputghg Juppwgsh juinutkp pukgubjnt b ngputp hpwnt-
1nt hupgnud puunwpwtbph htwpwynp Ynpnitvnwuphqup jupnn Euwhdwbw-
thulpby, bpk quunupuip jupiuinpjws huh hpujniiph JEpupbppu wun-
Junp nnljnphtuy wnpmniptbpnid weljw hpwynitiph uljgpniipubph dkjuw-
putimpjnibiibpny, ophtiwl] hendkwlub hpudniiph wnpnipibpnud, Uphuwnn-
wnbilh wpwwnnipnitubpnud, wmqquyht opjljnhy hpwyntuph wnpnipubkpnud h-
punjniiph uljgpmiplibph dwuhll puunnnnipnibbtpny: Ujuyhu quinupuip
whwp b ny ph wupquubu Jyujulngh hpuyniiph npbk uhqpnip b npubtng
wqupwh «hp gnpdpr, wy] whwnp b Jhpnish ulqpniiph pnjwbinulnipniip,
nnwihg plunn Juppwgsh jutntbpp, hulj wyy byunwyng bw yhnp EJyu-
jaynsh, ophttwl] Njwwnnth wohmwnnipniaubpnid jud Unhpwup @noh pu-
nwunwbwugppnid nyju) uljgpnitiph Jepupkpu) wnjw (wpphuut) dky-
unipgnitiubpp: Uhuwyt tdwt dnnbgdwt qupuqumnid hpwdniiph pughwimp
uljgpnitptitipp Jupnn b hpwlwbwgihl] twl punuputht quubnt gnpéw-
nnijp: Contra legem hpwyniuph qupgqugdub yunwuppwbwwnnt hupgnid nu-
nwpwbttph Juinuhmpinip jpupdpubiw, Ept tpuip dbunpkt hpwyniuph
uyqpnitiph b npwithg plubgynn Juppwgsh unth JEpupbpju) ghunwljul tq-
pulugnipnitt jud amicus curiae unwbwnt wpuluhlu: T ywitwlnud

53 Ham K. B. [IpuHumn 100poCcOBECTHOCTH: pa3BUTHE, CUCTEMA, MPOOIEMbl TEOPUH U MPAKTHKH. 2-€ U3]L.,
nepepab. n gom. M., M-Jloroc, 2023, ko 47:
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np puunwpwbubpp dhtsh contra legem npnonid YJuywugubip ghtnwlut hhu-
twplutnhg jud hinhtwwynp hpuwjwpwb ghnbwjuttbphg yhwnp £ uinw-
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APTYP 'AMBAPSIH - Jlezumumayun pazeumus npasa contra legem u cmpykmypul ynpae-
nenusn. — 1lenp HACTOSIIETO MCCIEIOBAHUS — BBISCHHUTH, HAJCICHBI JIU CYIbl JETHTUMHOCTBIO
pa3BHBaTh IpaBo contra legem (Bompekw 3akoHy). B mepByro ouepenp, B craTbe KOHCTaTUPYETCS,
YTO B HACTOSIIECE BPEMsl IEMOKpPATHUYECKAasl JISTHTUMHOCTb HAXOAUTCS B COCTOSHUM KPH3HUCA:
n30upaeMble €BpONEHCKHE TMOJUTHYECKHE JIMAEPHl OTKAa3bIBAIOTCS OT 3aHATHS ITOJUTHKOMH,
YCTYIUB CBOM MO3MIMU MOMYJIUCTAM, aBTOHOMHBIM (HE3aBHCHUMBIM) OpraHaM WM KPYIHBIM
HEeTOCYAapCTBEHHBIM OpraHu3anusaM. Jlamee pasBUBaeTcs MbICAb O TOM, YTO JISTUTUMHOCTD
MPUHAMAEMbIX HaXOMIAIIUMHUCS B TOAOOHOM MOJUTHYSCKOM KpHU3HCE OpPraHaMH 3aKOHOB
SIBISIETCS OTHIONL HE (paKTOM, a JIMIIb IpearnosiokeHueM (mpesymnuueit). Tak, mpe3yMmnus
JISTUHTUMHOCTH 3aKOHa MOXET OBITh OCIIOpPEHa B CYACOHOM MOpSIIKE, KOTAa CyJ UMILIUIMTHO
pemaeT, 4To 3aKOH HEJIETHTHMHBIH, B 3aBUCHMOCTH OT TOTO, NMPOTHBOPEYHT JIM IOCIETHHI
NpUHIUIAM TpaBa wid HeT. OTCIoma ClelyeT, YTO Cyld MOXeT obecredyrBaTh JalbHEHIIee
pasBuTHE IpaBa contra legem, TO €CTb BONPEKH HEJICTUTHUMHOMY 3aKoHY. McTodHmKOM
JISTUHTUMHOCTH CY/Ia BBICTYMAIOT HE3aBUCUMOCTh, YECTHOCTh W JpPYTHe TNPHHIMIBI TIPaBa,
KOTOpEBIE, B CBOIO OYepelb, TAKKE SBISIOTCS CPEICTBOM JISTUTHMALMM CyAeOHOro akTa contra
legem. B 000cHOBaHMe JTAHHOTO TE3KCa CIEAYET YKa3aTh, YTO HH OJJHO OOIIECTBO HE XOTEIO Obl,
YTOOBI B IPABOBOWM CHCTEME €ro CTpaHbl ObUIO 3aKOHOJAATENbHOE TpeOOBaHHE, KOTOPOE
MPOTUBOPEUMIO OBl MUHHMAIIBHBIM TPEOOBAHHSM CIPABEAIMBOCTH U BOITUIONIAsT HEIOTUYHOCTD
KOTOpOro Obula Obl OYEBHHA JaK€ YEThIpHAIIATWIECTHEMY peOeHky. B omimume ot Oosee
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paIrKaIbHOTO IOPUINYECKOTO peann3Ma py pa3BUTHH MpaBa contra legem cya He mpeBpariaeTcs
B «CYBEpEHa», a ero pelieHne contra legem-B penieHne «cyBepeHay, IOCKOIbKY 1) TEKCT 3aKOHa
MPOI0JIKAET COXPAHATH Ul CYJOB CBOE 3HAUYCHHUE, 2) CyJ pa3BUBAeET IpaBo He ex nihilo, a Ha
OCHOBE NPHUHIIUIIOB MTPaBa U Cyl 00s13aH 000CHOBATh UX MPUMEHeHHne. [IpeIMeTOM pacCMOTPEHUS
CTaTbU SIBJISIOTCS TAKKE MEXaHM3MBl CHOCPKEK, NPU3BAHHBIC CHU3HTH PHCKH 3aMCHBI
MPEICTABUTENFHON JEMOKPAaTUH «IOJOKpaTHei» MpU MPUMEHEHWH NOKTPUHBI contra legem.
MexaHU3MBI CACPIKEK BKIIFOYAIOT B Ce0sl HHCTUTYLHOHAIBHBIC H IPESAMETHBIC IIPE/ICIIbI PA3BUTHS
mpasa contra legem, a Tak)ke BHyTPEHHUE CIEPKKH.

KioueBrble cioBa: contra legem, demokpamus, 1e2UmMuMHOCIb, NPE3YMAYUS TeSUMUMHOCIU
3aKOHA, NPUHYUNYL NPABd, cyo

ARTUR GHAMBARYAN - Legitimization of the Development of Contra Legem Law and
Mechanisms for its Containment. — The purpose of this research is to ascertain whether courts
are endowed with legitimacy to develop law contra legem (against the law). Primarily, the article
asserts that currently democratic legitimacy is in a state of crisis: elected European political leaders
are refraining from engaging in politics, ceding their positions to populists, autonomous
(independent) bodies, or major non-governmental organizations. Furthermore, the notion is
developed that the legitimacy of laws adopted by bodies in such a political crisis is by no means
a fact, but merely a presumption. Thus, the presumption of the legitimacy of the law can be
challenged judicially, where the court is empowered to implicitly establish the illegitimacy of the
law in case of its contradiction to legal principles. Consequently, the court may ensure the further
development of law contra legem, that is, against illegitimate law. The legitimacy of the court is
derived from independence, integrity, and other legal principles, which in turn also serve as a
means of legitimizing the judicial act contra legem. In support of this thesis, it should be noted
that no society would want a legislative requirement in its legal system that contradicts the
minimum requirements of justice and whose blatant illogicality would be evident even to a
fourteen-year-old child. In contrast to more radical legal realism, in the development of law contra
legem, the court does not become a "sovereign," but its decision contra legem becomes a decision
of the "sovereign," since 1) the text of the law continues to retain its significance for the courts;
2) the court develops law not ex nihilo but based on legal principles and is obliged to justify their
application. The article also examines mechanisms of checks and balances aimed at reducing the
risks of replacing representative democracy with "juristocracy" when applying the doctrine contra
legem. These mechanisms of checks and balances include institutional and substantive limits on
the development of law contra legem, as well as internal restraints.

Key words: contra legem, democracy, legitimacy, presumption of legitimacy of law, principles
of law, court
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FRICK'S LEGAL AND POLITICAL VIEWS

ALVARD ALEKSANYAN*
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Frick (1230-1310) is one of the most talented and original representatives of medieval Armenian
secular poetry. He remained in history as a poet, but it is worth noting that in his few works that
have come down to us, he turned to multifaceted legal, political, and religious issues. He was a
consistent successor and developer of the medieval literary secular-democratic trend. Not being
free from medieval religious ideology, he introduced criticism and analysis into the idealistic
worldview.

One of the themes of his secular poems is the historical fate of the Armenian people, the
political, economic and legal status of the impoverished population of Armenia in the 13th
century during the reign of the Mongol-Tatar yoke. He expressed his protest against the
reigning lawlessness, inequality and injustice. He expressed confidence that there would be
political changes and the end of the Tatar kingdom. He believed that in the Christian world
there will be freedom, peace and equality, which is possible only with the transformation of
political power. Among Christians, he was looking for a king who would come to the aid of
Christians who were being tortured and killed by the lawless.

Along with national-political problems, Frick also touched upon socio-economic, class, and
universal problems. He very early noticed the existing injustices and inequalities in society, the
social stratification of society into two opposite classes: the rich and the poor, which he
explained not by divine providence, but by social relations. He expressed the ideas of class
equality and free expression of the will of people.

Frick, in his poems and instructions, condemned the public and private bad manners of that
time and established, in the form of prohibitions and instructions, the norms of behavior and
lifestyle for all sections of Armenian society.

Key words: Frick, medieval poet, verse, complaint, exhortation, falak (fate), church, sin,
righteous judge, Christian
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"Frick is an independent leading poet with both
form and rich content, who sings with equal
beauty the state of his personal life and
National-political and social problems,
reflecting the reality of his days, fighting
against the oppressors and deeply believing in
the best future of the people"'.

Manuk Abeghyan

Frick! (1230-1310) is one of the most talented and original representatives of
medieval Armenian secular poetry. He remained in history as a poet, but it is worth
noting that in his few works that have come down to us, he addressed multi-faceted legal,
political, and religious issues, which have axiological and scientific noticeable value not
only for the views of the times he lived in but also for the possible vectors of their
reflection at present from an evaluation point of view.

Frick's creative activity and juridical-political ideas are fully understandable only in
the unity of his life and period. Information about Frick's biography is very fragmented
and contradictory. The Armenian people were subject to the exploitation and extortion
of Mongol khans and local nobility, and the oppression of merchants. Under the
influence of Western capital trade, industry, and urban life began to revive and develop.
Of course, this phenomenon did not stem from the ambitions of the Mongols in the
conquered countries; on the contrary, the Mongols were exclusively destructive. But the
fact that a complete state was created in Advanced Asia, putting an end to petty
governments, made it possible for merchant capital to develop. Merchants began to travel
within the borders of that state, and the Mongols did not prohibit it, because as a result,
they squeezed a huge amount of wealth from them.

Cilicia played a particularly big role in revitalizing the economic life of Armenia,
through which the influence of Western commercial capital deepened in the country and
contributed to the development of trade and crafts. Based on the development of market
relations in Armenia, the land begins to be commoditized. It becomes an object of
purchase and sale, which begins to undermine the basis of feudal relations. The Mongols
worked to deprive the feudal lords of their former political rights and make them state
officials. The feudal lords, becoming ofticials of the Mongolian state, owned the land of
that region as long as they were officials there. Thus, Armenian feudal lords gradually
lost their previous economic and political rights to their estates and the peasants living
on those estates. The working population of Armenia was also deprived of land and

! Biographical information about Frick (1230-1310) has not been preserved. Only the names of his father and
uncle are known: Tagvosh and Dodona. From some indirect data in Frick's inscriptions, it is assumed that he
was born at the beginning of the Mongol invasions of Armenia, probably in Eastern Armenia. From childhood
he loved learning, he was well acquainted with the Old and New Testaments, he was a layman, he did not
have a spiritual title. His father wanted to devote his son to the clerical title. In such cases, according to the
custom of the time, he should have been given religious education from childhood, and therefore also taught
literacy. However, he did not become a clergyman, he mentioned that in the titles of his poems (for example:
"Frick is an artful layman" (Frick, Poet: M. Mkrtchyan, page 9). He was probably captured by the Mongols
and then ransomed. He was rich, but later becoming a friend of one of the masashis (Mongolian: suppliers of
equipment, horses, and weapons to the army), he went bankrupt and fell under heavy debts. He even had to
pledge his son for debts. He was lonely and miserable in his old age. He wanted to enter the monastery,
become a monk, but it is not known whether he took that step.
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property. As a result of gradually deepening class stratification, the wealth of the country
gradually began to accumulate in the hands of the minority.

As a result of the brutal rule, the economy and culture of Armenia were destroyed,
and the Armenian people were in extremely difficult economic and legal conditions. And
under such conditions, Frick dedicated his life to the cause of the freedom of the
Armenian people, lamented its unbearable situation, and truthfully depicted in his works
the difficult political and legal conditions in which Armenia struggled against its own
and foreign tyrants. The Armenian thinker felt the weight of all the injustices of the
period in his life; he was hurt by the Tatars taking his only son as a hostage for debts.
The political and legal views of the Armenian democrat were formed and developed
under the influence of the feeling of hatred and revenge towards foreign tyrants and the
corrupt legal system, as well as the ideology of the Tondrakian peasant movement. The
demand for the liberation of his people and the establishment of social equality were
Frick's reflections on a working and honest, fair and modest, kind and beautiful person.
He thought about the man who was in the grip of misery and poverty, injustice and
inequality.

Touring the territories of Armenia, Asia Minor, and the Armenian state of Cilicia, getting
acquainted with the economic and political life of Armenian and neighboring peoples, Frick
deeply understood the social contradictions that arose over the centuries between masters and
servants, rich and poor. He did not agree with those who explained the socio-political
inequality of people by God's will. Frick's greatness lay in the fact that he drew his ideas from
real life in that era. He explained the existence of wealth and poverty, exploitation, the legal
status of working people, and social injustices with the real relations of people, with the
material conditions of their lives. By their nature, Frick's verses are divided into two main
groups: secular and religious-instructional.

Among secular poems are the famous "Complaint", the no less famous "Against Falak",
"Vasn Dalehi and Brji", "Vasn Arghun Ghani and Bughai" and several other verses.

In them, Frick talks about such phenomena in human life as:

- Natural, national, and religious differences,

- Social-class inequalities,

- The economic and political changes taking place in Armenia during his era (13th
century) (Tatar invasion),

- About his personal-family life and lifestyle?.

One of the main topics of Frick's secular columns is the historical fate of the
Armenian people and the political situation of Armenia. Presenting the political situation
of Armenia in his columns, Frick very vividly reflected on the nature of the social
relations of the period he lived in. Frick is not free from the mysticism specific to
medieval thinkers. However, his mysticism is an ideological veil that hides his feelings
about injustices, inequality, worldview, and power.

"Frick is not free from the mysticism specific to medieval thinkers. However, his
mysticism is an ideological veil that hides his feelings about injustices, inequality,
worldview, and power. He focuses his gaze not only on what is special to all people but
also emphasizes what differentiates them and causes tendencies between them waiting
for resolution. He introduces the explosive substance of criticism and analysis into the

2 See Frick, (Republican), On the Twentieth Anniversary of the October Revolution, Yer. In 1937 113-114.
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old, idealistic worldview"?. Being a fair-minded and humanistic person, with his critical

speech he supports the persecuted sections of society who protest against the prevailing
injustices and ruling worldview.

Frick expresses atheistic ideas in several columns. In the poem "My Living Love for
God", he explains that loving is a human trait; only people can love each other, and
divine love cannot exist without living human relationships.

"Whether my world would end with love or there was no love,

When did the creator show love to people?* "

He frees humanity from miracles and gives it a worldly quality. "Thus, Frick acts as
a consistent defender of medieval Enlightenment ideas>."

Frick is one of those classes of society who sought to achieve prosperity through their
own efforts. He considered the valuable estate to be a source of wealth and sovereign
greatness.

"I didn't judge too much, brother, I've been in Hargai for a year,

Let me try my best to achieve greatness without an order®."

However, his wish did not come true, because it was an era when, in addition to Tatar
conquests, robbery, usury, forgery, and bribery were an easy source of wealth
accumulation, and the accumulated wealth was subject to frequent disasters and
accidents.

He believed that this disastrous situation should be put to an end by Arghun Khan,
who followed the Brahmin religion and had won the trust of his subjects with the reforms
he made at the beginning of his reign. "It is the name of God and the god-placed Arghun...
sit khan and king above all the world. May the world be peaceful, Christians may be
happy and the church may be enlightened"”:

"Vasn Arghun Ghani and Bughai" is based on the inscription of 1289. The tense
conspiracy against Arghun Khan did not succeed and the conspirators were punished.
This book expresses the author's concepts and concerns about national and social
problems and the difficult economic and internal political situation of the Armenian
people under the rule of foreign conquerors. Frick, as well as the Christians, sympathized
with Arghun Khan, believing that he had been appointed king by the God of the
Christians:

"Bugha, how dare you deceive the godly king,

Many Christians asked God every chance they could®."

Frick's anger towards the conspirators and his heartfelt satisfaction that they were
punished for their deeds can be felt in this strip. His emotions were conditioned by two
circumstances. First, they wanted to "deceive the law-making king", the second reason
was national-social. The conspirators oppressed and robbed the Armenian people. For
this reason, Frick expresses his satisfaction when the conspirators are punished,
considering that the "just and just judge" God destroyed them:

"Who will shake hands with the king?

3 See Ashot Hovhannisyan, Frick under the historiographical light, Yerevan 1955, page 61.

4 See Frick, Tagher, Yerevan, 1982, page 16.

> See Frick, Collected on the twentieth anniversary of the October Revolution, Yer, 1937, page 67.
¢ See Frick, Divan, New York, 1952, ID, 8-9, page 362.

7 See "Minor Chronicles", Vol. 1.

8 See Frick, Tagher, Yerevan, 1982.
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will bring destruction to himself*".

God punished them for their sufferings. Frick understood very well that with the
destruction of the conspirators, the government system was not completely improved, the
Tatar government was not destroyed. His desire was the transformation of political power,
and the establishment of justice and equality in public life. "He wanted the annihilation of all
this, he longed for the revolution of heavy and unbearable social and political orders'."

The anger towards the conspirators was not the reason for honoring Arghun Khan.

"Christians are all equal,

They will ask God!'".

In these lines, the liberating expectations of Christians related to Arghun Khan are
mentioned. However, expectations related to Arghun Khan are not fulfilled. Hopes for
the liberation of Christians were completely extinguished after the defeat of the crusaders
in Achaea in 1291. The religious persecutions and cruelties of the Muslim princes were
added to the existing riches. In 1291, there was a rebellious movement in Armenia and
Georgia, which was brutally suppressed by Ghazan Khan. Ghazan Khan introduced a
series of reforms aimed at suppressing the movements that broke out in the outskirts,
which worsened the situation of the Christians. "In these events taking place in Armenia
and the Transcaucasia, the ideological defamation of Frick's work was certainly carried
out. At the moment of that movement, which was in the midst of mass dissatisfaction
and led by the Armenian-Georgian armed forces, the poet already understands that the
cause of personal misfortunes is not the failed deal of the "massas" or the profit-seeking
officials of the country, but the rotten Tatar order!?".

According to him, the reason for the defeat of the liberation struggle of Christians
was their disunity and the decline of morals. In the book “Vasn the Disunity of the
Christian”, he describes the reprehensible aspects and actions of different nations,
classes, and individuals: "Let me show you one of the nails"'? their intolerance towards
each other, the mutual enmity of the kings and their divisions. He also referred to
interstate relations'*".

The independence of his homeland and the life and safety of his relatives were
important for the patriotic poet. He believed that there would be freedom and peace in
the Christian world, he was looking for a king among the Christians who would come to
the aid of the Christians who were being tortured and slaughtered by the lawless.

"Let a holy king appear to us, to receive the decoration,

Ask for revenge against the enemy, to bury the Christian father.

"Khortake izmer kakog!'>".

Frick was concerned not only for the peace and welfare of his country and people but
also for the peace and well-being of the entire world and humanity. Honoring Arghun, he
was waiting for such a Christian king who could free humanity from suffering.

? See in the same place, page 74.

10 See in the same place, page 266.

11 See in the same place, page 76.

12 See Ashot Hovhannisyan, Episodes of the History of Armenian Liberation Thought, Book 1, Yer. 1957,
page 256.

13 See Divan, Frick, Z 9, page 274.

14 See Divan, Frick, Z, 29-30, page 276.

15> See Divan, Frick, Z, 75-76, page 279.
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"And release me

And from the hand of evil he suffered.'®"

In his poem "Against Falak", he optimistically expresses the belief that there will be
political changes and the end of the Tatar kingdom. He came to this belief based on the
realities of his time, and how quickly princes and kings changed.

"Himik changed my affairs, so the Tatar became king,

Deprived all my world, and made thieves great.

This is no longer a crime and Falak is no longer important.

Let's get down and take him down, no one will consider him a king.

In this bank, already with the image of falak (fate), reluctance against social injustice
and inequality is expressed, from which he also suffered.

"The old belief of Falak, destiny or luck, against which Yeznik Koghbatsi had fought,
could be acceptable to a framer, but not to a thoughtful and Christianly developed mind
like Frick. Falak in his bank is only a rhetorical form (figure), by which he created from
an abstract idea an eloquent and active being, according to popular belief, who
supposedly distributes the fortunes of people, and then with great skill expressed his
thinking in a living chatter that happened to be in the personification of a poet and an
abstract idea. ... His falak is no longer the blind luck of old, the blind deity of fortune
that distributes random fortunes to people. The poet demands a moral principle from
him, that is, people's luck should be given according to their merits, with a just and
straight judgment, while the falak is a crooked, unjust judge!'s."

Frick angrily berates the Falak for the injustice of the good, wise, and learned "noble"
people being poor and miserable, while the bad, ignorant, unhinged people meet with
wealth and power. Turning to Falak, he says:

"Hey Charkh, all of you will cover the bad house with gold,

You will expel the good from the land so that the people will be destroyed...

In his columns, Frick, presenting the political situation of Armenia, at the same time
very vividly reflected on the nature of social relations of the period he lived in. As a
result of the exploitation and extortion of the Tatar khans and the local nobility, and the
unspeakable oppression of usurer traders, the population of the cities and villages of
Armenia was deprived of land and dispossessed. Wealth was accumulating in the hands
of a minority. Living in these difficult conditions and personally suffering from the
prevailing social contradictions, the poet felt particularly acutely the difference and
contrast in the condition of people.

"One thousand horses and mules,

One does not have a lamb and a goat

One thousand gold

No money from a single copper...2""

He saw how, as a result of inequality, people were divided into two opposing armies:
on the one side, the fortunate or the wealthy, and on the other side, the unfortunate or the
destitute. The former are honored undeservedly due to their wealth, the latter are unfairly

17n

19n

16 See Divan, Frick, 272-273, page 320.

17 See in the same place, page 49.

18 See Manuk Abeghyan, History of Ancient Armenian Literature, book two, Yerevan, 1946, page 256.
19 See Frick, Tagher, Yerevan, 1982, page 48.

20 See in the same place, page 104.
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oppressed and despised. "Such truthful generalizations about the existing stratification
within the society cannot be found not only in the Armenian literature of Frick's era but
also in the world literature of the same time?!."

In "Complaint", Frick made judgments about the natural, national, and religious
differences of people. Addressing the "just and true" God, he considers it wonderful that
there are different nations, religions, and people in the world. But why does God allow
one nation to oppress another nation, saying:

"How many churches,

How many dirty mosques will they build?

How long will they torment us in the world?

And they will oppress our well-known.

And you forgive everything.

Ignore me to your sorrow."

One will get rich at the expense of others' privations: "One will become rich, One
will become poor" or people will be unequal by birth, also by nature: "One will live ten
years, One will live a hundred years more??".

Enumerating the political, social, class, and natural inequality of people, he wonders
about God's "just and right" attitude and wants to understand the reason for these
phenomena, but not finding the answer to his questions, he hesitates and in the end
confesses again, "falling guilty" for his questions, that God's "judgment is right**", God
gives everyone their situation for a certain purpose (neat), therefore it must be by God's
will. Although Frick does not directly answer the questions raised by him in his columns,
it should be noted that he answers them through his questions?*. Being a secular and
popular person, Frick often used folklore in his poems. "Frick's best poems
("Complaint", "Against the falak", etc.) are related to the Zulal roots of folklore in both
their content (folk motifs) and art (means of expression).

Among the various types of folklore, Frick used proverbs and sayings. Through the
latter, he emphasized the social and relational inequalities around him and expressed his
attitude, emotions, and thoughts on social, moral, and other issues. And "affirmative and
positive words are very often said in a negative and interrogative form in the popular
language." Describing the social inequality and natural differences of the time in a
questioning way, he wants to say, it shouldn't have been like that, people should have
been "paired" (made) equal.

"I'm not too worried about this matter,

I will say, was this the case that everyone was not treated equally?>?

Frick also formulated his equality thesis in his own way, noting that if all people and
nations were born from Adam and Eve, then they must be equal by birth. "This thing is
wonderful and even more surprising. How many nations were born from one Adam and
Eve? The poet, as a bearer of the ideology of his time, could not be free from religious
ideas, but with his questions, he reveals his ideas about equality: people should be equal

21 See in the same place, page 9.

22 See Frick, Tagher, Yerevan, 1982, pp. 102, 104, 105.

2 See Frick (Zhogoyatsu), On the Twentieth Anniversary of the October Revolution, Yerevan 1937, page
128.

24 See Ancient Armenian Literary History, Manuk Abeghyan, Book 2, Yerevan, 1946, page 249.

5 See Frick, Tagher, Yerevan, 1982.
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from the moment of birth, about the equality of nations: one nation has no right to rule
another nation illegally.

Class inequality has already been emphasized in Frick's "Vasn Daleh and Brji" bank.

"Whether the tower and the daleh are really ordered to you by God,

How many people there are in the world, everyone is your servant...

A person who has daleh is not deprived of a title.

He who sits idle accumulates much good...

One is a king, the other is lying in ashes.?®"

Frick's greatness was that he not only noticed the social stratifications and injustices
of society very early but also began to think about finding the causes of national and
social evils in the world. Contrary to the thinking of his predecessors and times, he does
not explain the inequality of people by the existence of supernatural forces and divine
providence. He understood that the economic and legal injustices of social life are not
the result of God's will or luck. But he can't even find their reasons, saying, "How can
we know them??""

Moreover, asking such a question does not mean that he has no idea about the causes
of the mentioned phenomena. Frick skillfully described class contradictions, growing
and widening inequalities, economic and political privileges of one part of society, and
disenfranchisement of another part. The poet describing the phenomena taking place in
the social and political life of the time with such precision could not fail to know the
reasons for such phenomena. By resorting to the interrogative form used in the popular
language, he wants to explain to the common man that these inequalities, injustices, and
disenfranchisement are the result of human relations and not the predetermination of
God's will or destiny. God is just and merciful, that's why he addresses his complaint to
God.

"God is just and true,

And merciful to all.

I come to you for an argument,

That you listen to your servant.?®'

In the poem "Tagh Hogeshah", reflecting on life and death again in the form of
questions and conversation, he reprimands himself for forgetting the commandments and
breaking them, but he should not reason that it is his fate. Reflecting on life and death in
the poem "Tagh Hogeshah" again in the form of questions and conversation, he
reproaches himself for forgetting the commandments and breaking them, but he should
not reason that it is his fate: "This was written on my forehead" and no one should blame,
only he is responsible for his actions, because he voluntarily broke the commandments.

"You dug a hole with your own hands,

And you entered of your own free will,

Who are you blaming now?%"

Frick does not talk about class struggle either. "... but that he divides society into two
classes: the undeserving enjoyers and the deprived deserving ones, and that he complains
against injustice, finding that situation crooked, and wants equality, that is already a class

% See in the same place, pages 51, 52.

77 See Frick, Tagher, Yerevan, page 52.

28 See Frick, Tagher, Yerevan, 1982, page 100.
» See Frick, Tagher, Yerevan, 1982, page 56.
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struggle by itself3°.

The Armenian medieval law, which experienced rapid development in the 9-13th
centuries, suffered a devastating blow as a result of the Mongol invasions and the
steadfast Muslim rule. Armenia was no longer a political unit, but only a territorial part
of a Muslim state. In such conditions, "There could be no question of Armenian law as
a complete legal system. Armenian customary law and the sources of canon law
continued their operation within the boundaries of Armenian communities and only in
the field of family, inheritance, and a number of other relations3!.

Such legal uncertainty further contributes to the spread of arbitrariness and illegality.
In this sense, the significance of Frick's verses and teachings is more important than the
rules and instructions he expressed regarding the manners, culture, sitting, and standing
of his time. "Not having the goal of extracting a codex of the rules of life from the songs
and verses of our Medieval Townspeople, you will only want to point out the influence
left by the Singer, Frick, on his surroundings with his verses?2."

The admonitions and prohibitions expressed in his verses could serve their purpose
among the people also because Frick wrote in a simple, understandable language and his
works were appreciated even during his lifetime. He knew that his writings were read
and discussed at parties and gatherings. Sometimes his writings were copied or modified
and published under other names. With such cases in mind, Frick wrote:

"Whoever blasphemes my name,

He will stop bragging

not get forgiveness himself

be deprived of good*"

Frick describes public and private morals and moral corruption. His instructional
speech is sometimes personal, "guided by the wisdom of the national proverb - "pitcher,
let me tell you, swallow, you listen"34,

Like Nerses Shnorhali in his "General Paper", Frick, in the form of prohibitions and
admonitions, defined the norms of behavior and lifestyle of all classes of Armenian
society. He talks about the "sins" of the ruling classes and individual nations. By law,
crime was often represented as sin, "in the religious sense of the word, as a sinful
transgression of the divine will or commandment. Due to this point of view, the range of
criminal and punishable acts was often greatly expanded®’. Speaking about sin in
"Complaint", Frick considers it not to act in accordance with the divine order, the
violation of divine commandments. Turning to God says.

"We are hated because of your heart

that we suffer by order

Look, you wipe us out.3"

Being an advocate of legality and being guided by certain moral principles, he

30 See Manuk Abeghyan, History of Ancient Armenian Literature, Book Two, Yerevan 1946, page 258.
31 See G. S. Ghazinyan, A. C. Vagharshyan, Issues in the History of Armenian Law, Yer. 2014, page 72.
32 See Divan, Frick, page 218.

3 See Divan Frick, J 100-101, page 311.

3 See in the same place, page 219.

% See A.T. Tovmasyan, Ancient and Medieval Armenian Criminal Law, Yer. 1962, page 228.

% See Frick, Tagher, pp. 103.
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preaches in his "Admonitions" that people should not forget the messages of Moses, not
to commit adultery, not to steal, not to kill, not to swear falsely, not to deny, and also to
be obedient, to love the poor, not to commit sin and evil, not to do evil" and so on,
instructs young people as well*’. At the same time, it also reminds about responsibility.
Often he turns to the "just and true" god and relies on his righteous judgment. However,
he does not limit himself to the heavenly recompense of people, he foresees the possible
reversal of their "luck" on earth. It also mentions ecclesiastical-canonical punishments:
abomination, repentance. Summarizing the juridical and political ideas materialized in
Frick's works, we can systematically propose the following conclusions:

Frick is one of the prominent representatives of medieval Armenian secular poetry,
who introduced critical and analytical thought into the old idealistic worldview. One of
the themes of his secular poems is the historical fate of the Armenian people and the
difficult political situation of Armenia during the reign of the Mongol Tatars.

He expressed his belief that there will be political changes and the end of the Tatar
kingdom. Along with the national-political problems, Frick also touched on social-
economic, class, and general universal problems.

He noticed very early the existing injustices and inequalities in society, the social
stratification of society into two opposite classes: the rich and the poor, which he
explained not by divine providence, but by social relations. He expressed the ideas of
people's birth equality, and freedom of will. In Frick's views, religious teaching was
reflected in a highly unique, partly contradictory approach. On the one hand, Frick tries
to raise questions about why God allows vicious phenomena to take place in public life,
on the other hand, he comes to the conclusion that God's judgment cannot be unjust, so
there are phenomena that are simply not accessible to mortals. According to Frick,
vicious morals in society and extremely illegal behavior of men in power should be
excluded, but he considers the only way to do this is not through rebellions and
conspiracies, but assumes that this too should be left to the will of God. Frick considered
the unacceptable inequality in social life from two dimensions, firstly, he considers it
unacceptable and expresses his belief that it will disappear over time, then he condemns
the behavior of people who flatter, glorify undeserving people who get rich and gain
power, who make people refer not to their real values, but to the degree of material
possessions and power.

ULIULY ULBGRUULBUL — Sphlh ppunjulul b punuwpuwlpul hugugphlpp — Sphiyp
(1230-1310pp.) Uhpptwunupjut hwy wphiwphhl] ynkqhuyh nunuunuynp b hiptiwnhy
Ubpluyugmghsibphg k: Ypuithg qun’ Ukq hwuws wwlju]wph] uinbndugnpsm pynd k-
noud bw winpunupdly k bwb hpudupunupuwljui b jpnbwjut puquptngpe fuunhp-
ubiph:

‘Unw wpuwuphhl munbph phdwttphg dkyp hwy dnnndpph qundwljut Sujunwughp
b Zwjwuwnwbh phywqnipl ptwlsnipjut punupwlub, wbtnbuwlub, hpujufwut
switip h&wlp 13-pn pupnid’ Untinng pupwpibph whpuybnn put dudwbwl: Pp pn-
nnpt E wpnwhwjnt] mhpnn whophttwwinipniubph, wthwjuwuwpnipjut, whwp-
nupnipjub phd: Lu wyt hwdnqunipt £ hwjntk), np ihubkh punupuljut thnthnjunie-

%7 See Frick, Tagher, 1982, page 57.
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jniuttip, b ykpe Yuupgh pupwpulu pugquynpnipjubin: Zujunwugws kp, np pphunn-
tbwjuwt wojumuphnud (hubnt Ewquunnmipni, pununnipinit b hwjwuwpnipinil, npp
httwpwynp k Jhuj punupwjut hojpwbnipjut Jeputhnfudwdp: £phunnyuibph dke
thunpnid Ep wjtt puquynpht, nd whwnh oqunipjut hwutbp wbopkutiiph Ynnuhg
wnwlgynn b Ynunuinpynn pphuninijutkph:

dnhlyp, mqquhi-punupulub punhptbkphg qun, winpunupdly k twub hwuwwpuwlw-
Jub—nitnbuwlwh, puuuupquyht b hwdwdwppuht jpughpubph: tw own Jun &
ujunt] hwmuwpulnipjui Uk gnnipjnit nitukgny whwppupnipniatpp b wthwdw-
nwpmpjniibbpp, hwuwpuynipjut unghwjuwb okpunnuynpnidp Epynt hwljwunhp nu-
uwlupgbph mubnpbbph b mubkqmplyubkph, npnip puguinpl) £ ns ph wunduswghl
twpwtwdnipyudp, wy] hwuwpujulwt hwpwpbipmpmitubpny: Upnwhwjnt] L
dwpnljutg h stk hwjuuwpnipjul, judph wquunumput qunutwupubpp:

dphlyp nunbpnud, ppunbbpnud punuwwywpnk) | dudwtulh hwpughtt b whdbulub
wpuwwnwynp pupplpp b wpgbputiph nt ppunubph ding vwhdw k) hwy hwuwpuynie-
jul pojnp prwtph uippuigsh nt wwypkjutpuyh inpdbp:

Puuh puntp - $ppf, dpobhwmpumul pulmunknsd, wnuy, qubquu, pun, pujup
(Awlunnwghpp), Ehknkgh, Uknp, wpnup npuunuinp, pphumnniym

AJIBAPI AJIEKCAHSH - IIpasosvie u nonumuueckue 632110o1 @puxa. — Opux (1230-1310) —
OJIMH U3 TANAHTIMBBIX U CAMOOBITHBIX TIPE/ICTABUTEIIEH CPETHEBEKOBOI apMSIHCKOM CBETCKOM M033HH.
OH ocTaics B HUCTOPUM Kak II09T, HO CTOUT OTMETHTh, YTO B CBOMX HEMHOTOYHCIIEHHBIX
MIPOU3BE/ICHUAX, JOIIEIIHNX 10 Hac, OH 0Opallaics K MHOTOIPaHHBIM NPABOBBIM, IOJIUTUYECKUM U
pemurno3HsiM  BompocaM. OH  ObUI  [OCTIENOBAaTeNbHBIM  NPOJODKATENeM M Pa3pabOTIMKOM
CpPEIIHEBEKOBOI'O JINTEPATYPHOIO CBETCKO-IEMOKPATHYECKOro HarpasieHus. He Oyayuun cBOOOIHBIM
OT CPEIHEBEKOBOM PEMIMO3HOM UIIEONIOTHH, OH BHEC B HACATUCTUUECKOE MUPOBO33PEHHE KPUTHKY U
aHaIIN3.

OnHa W3 TeM ero CBETCKHX MOOM — HCTOPHYECKas Cyap0a apMSHCKOTO Hapona, MOJUTHYECKOE,
SKOHOMHYECKOE U IPAaBOBOE IIOJIOKEHHE OOeIHEeBIIero HacesneHuss ApMeHuH 13-ro Beka B Mepuos
TOCIIO/ICTBA MOHIOJIO-TaTapckoro ura. OH BBIPa3HJ CBOHM MPOTECT MPOTHUB LAPSIIMX O€33aKOHHH,
HepaBeHCTBA U HecnpaBeIMBOCTH. OH BBIPA3WIl YBEPEHHOCTb, YTO OYIIyT HOJUTHYECKUE TIEPEMEHBI 1
koHen Tarapckoro napcrsa. OH CUHMTAI, YTO B XPHCTHAHCKOM MHUpe OyaeT cBoO0aa, MUp U PaBEHCTBO,
YTO BO3MOXHO TOJIBKO IIPH MpeoOpa30BaHMH MOJIUTHYECKOM BiiacTy. Cpey XpUCTHAaH OH MCKa 1iaps,
KOTOPBII IPHAET Ha OMOIIb XPHCTHAHAM, KOTOPBIX HCTA3AI0T U yOMBAIOT O€33aKOHHUKU.

Hapsiny ¢ HanuoHanbHO-IOMMTHYECKUMH npoOnemamu @PpuK 3arparuBajl ¥ COLMAIBHO-
SKOHOMHYECKHE, KJIacCOBbIe M ofuieuenoBedeckue mpoOiembl. OH OuYeHb paHO 3aMETHII
CYIIECTBYIOIIHE HECTIPABETMBOCTH 1 HEPaBEHCTBA B OOIIECTBE, COLMANBHOE PAcClIOeHHe O0LIecTBa
Ha JIBa TPOTUBOIIOJIOXHBIX Kilacca: OorarblXx M O€QHBIX, YTO OH OOBICHAI He OO0XKECTBEHHBIM
IIPOMBICIIOM, & OOLIIECTBEHHBIMH OTHOILIEHHSMH. BBICKa3aI1 Ien COCIIOBHOTO PABEHCTBA M CBOOOJHOTO
BOJIEU3bSBIICHUS JIFOJIEH.

@DpuK B cTHXaX U HACTABICHUSIX OCYKIajl OOIIECTBEHHbIE M YACTHBIE TypHBIE MaHEPhI TOTO BPEMEHH U
YCTaHaBIIMBAJI B BUJIE 3allpETOB M HACTABJICHHMH HOPMBI HOBEACHUS M 00pas3a >KU3HH BCEX CIIOEB
apMSIHCKOTO OOIIIECTRA.

KiwueBble ciioBa: @pux, cpedHesekosulil nodm, nosma, srcaioda, yeeujesanue, ganak (cyovoa),
YepKoab, epex, NpaseoHblii Cyobsl, XPUCMUAHUH
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NUSPY ULYUL3UL
Zuy-pmiuwljul hudwjuwpul

Znpjudnid ubpfuyugdws E wpnupupuunnipjut b gunwliut Jipuhuljngnipjut
thnjuhwpwpbpmipniuutph anpp b puquulnguwuih yepnwsnipntt qupswljub gu-
nwjupuljut hwpwpbpnipniuutph oppwtwlubpmd: Unwehtt htpphtt wunpw-
nuipd E junwupynid mkuwljut wyt hhdtwpunhputpht, npntp wetsynd Bu wpgw-
punuunipjul b punuljut Jkpuhuljnnnipjut vwhdwitkpht nt jhpundwb twp-
pEpuljutpht: Upjnwwnwuph hhdtwjut tygunwlju £ gnyg g, pt hisyhuh nhp ni-
kil wppupuyuunnipnial ot punuiut JEpuwhunngnipmpiap 22 Jupswljut qu-
nwyunpnipniund, b by bu ki ppuip winpununiinmud inpdwnhy hpuduljwb wh-
wnbph ophttwjwinipjut b qupswlwb dwpdhutbtph gnpéniubnipjui Jpus:
Ushuiwwnwtipnid pungdynid k, np punujut yepwhulnnnipinip, (hutng wppupw-
nuunnipjul duu, ppuduljut yhnnipmniunud jupbnp gnpshp b, npt wywhndnud £
Jupswlut dwpdhutbph npnonidubinh ophttwwinipniup: Uigpunupd k juwnwp-
Jnud hsybu ninnulh, wjtybku £ wininquijh puunujut Jkpuhuljnnnipjut dbk-
pht UkpQuyugiking tpubg gnpswnnipughtl Gywbwlnpmibp Jupswlwl, pphw-
hut b vwhdwbunpuljub puinudupnipiniibbpnud:

Zuwnnil nipwnpnipmitt £ qpupdynid tnpdwnhy ppudujut wintph tjundwudp
nuunulub JEpwhuljnympjuip pingstyny, np wyn gnpépipugp Juplnp k whnw-
Jub junwjupdwi njppunid ophtwjwinipjut wywhnydwt hwdwp: Zngpjuénid
niuntdtwuppynid k, pl hywytu B guunwpuwbitpt hpujutugunid tnpdwnhy h-
pujuljut wljntph ophtwwinipjut vinnignudp, b hyybtu E pu wpunwgnynd 22
nuunuljui ypulunhjunid: IEpnisymd £ twb qupsujut wppupugunnmpjut b

* hudphy utnwiyub - Zuy-pniuvwljut hwdwjuwpwith hpuyniiph wkunipjui b vwhdwbwnpu-
Qui hpunibph wiphnth wjwq nuwuwhinu, 22 Jepupbithy qupsulub nuinwpuih nununp,
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Jupsujut yunuuhwbunympjui Eipupybnt pipuguljupgtph thnjujuwyulg-
Judnmpjnip tokyny, np qupswljwi wppupupunnpniit niih hp jmpuhunlnge-
jniutbpp, npnup Juplnp B qupswlub dwpdhtutph b dwubwdnp widwtg dhol 4E-
&tph inwsdwt dudwiwly:

Znpjudnid putwpydnud k twlb mpnuljh b winigqulh gunujut Jepuhuynnnipe-
jutt Uhol knwé wnwppbpmpniip’ wpwidbwgibin] Jkpuguljui b Ynupkn Jb-
pwhuljnnmpiut dikpp: Mpnuljh nunuljut Jepuhulnnnipniip nphinwpldnud £
npyku tnpdwwnhy hpujuwlwi wlnbph ophttwwimpjut wudhpwjut vinniqiu
gnpépupug, Uhiyphn wininnuljh Jipwhulnnnipmiipn ppuwjutugynid k, Epp qu-
wnwpwip npbk Ynulpkn gnpsh pttwpyuwi dudwtwl vnhydws £ jhund winpw-
nuntw] ophtwwinipjut juugphi:

znjudh tqputhwlhs dwunid tpynid £, np wppupununnipiniit nt gunuljut Ji-
pwhulnnnipmnitp Jupswut guunwjupulut  hwpwpbpnipmibbipnd  juhuwn
thnpujuyulgdws kb, husp bywunnid E ppuduljut yhnnipjut qupqugdwip b
whnwlwb vwupdhubph hwodtnynnujuimpjut pupdpugduiyn:

Pwwph puntp - wppwpuwgunnipnil, punulul Jekpwhulngnipmil, Jupswlul
nunnuyjwpnint i, npdunnpy ppugwlul whnkp, ppuywlul wlnniyemil, nignulh
punwlul JEpuhulngnyeni i, whnignuh punnuwwl JEpuhulnnnipind b, bnpdunfk-
pwhulnnpnipinil, 22 puunulpul hudwlupg, opkiph qbpuluynipmntl

1. Cughwbimp gpoypukp
1.1. Ukpubmypnih

Nunujuit hphpwtini eyt hwdwjupgnud tnpdwinhy hpuujub wjnbph (K-
pwopkiunpuijut inpUunhy ppwjuubt wntph) hpujuswthnipyubt (ophtiw-
Jutnipju) tjundudp guunuljut Jepuhuljnnmipjut nbnp yunlipugibn
hwwp, htyybu twbh guunujut Yepuwhuljnnnipjut, wppupununnipui b u-
nwyupnipjutt hwpwpkpuljgnipmiup hunuljtgubnt tyunwyng wthpudbown
Juwnupl) hwdwnbuwlub, nwhdwbwnpuljui b hegnmquyhtt Epnudnipyniic

Puiit wylt E, np Jupsujut junnudupnipjub hpwyniupp (npyku ghwnntpe-
i), 1hubnyg ghnnipjut Ephtnnwuwpn oy, hwdwlnplwihnpk sh winpw-
nupdb] Jupsuju nuinuyjupnipiniiy, qupsuljut wppupununnipnis b
«aqquuuljut JEkpwhuljnnnipmniy hwuljugnipmiuibph hojhwpwpbpnipjuin,
hulj npny wnypnipubpnid wpweht tpiniup tnyuwgynud u':

Jupsuut guunujupmpjutt hpuyniiph  hwulugmpughtt wwwpunp
hunwljigutint tdyuwnulng wppupununmpu b qunwlui yepuhuynnnipe-
jut hwpwpkpuljgnipjut hupgnud mutatis mutandis wkwp E hwoyh wntt) twil h-
pujuwpwtwlut wy ghnmpmitibph (Quuujut hpwinipjuit nkumpul,

1 Sk'u Cemennxuna A. FO. Paspurtie aJIMUHUCTPATHBHOM locTULMH B Poccuu: TeopeTndeckue, IpaBoBbIe
¥ OPraHU3alLMOHHbIC ACTIEKThL: UCC. ... KaH[. Iopua. Hayk. M.: 2016. ko 9, U.. Unsnipwilt, 22 Jupswljul
nunwjwpnpinih. hunhnnunhg hpudnbph §uin / «Pwbpbp Gphwih hwdwjuwpaih.
Ppunjwghwinnipniiy, 2019, Ne 2 (29), kotip 18, 20:
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ntwhdwbwunpuljut hpuntuph, nunudupughnnpjuiy) dknppipnidubtpp: Oph-
il Jupswljul hpunmiph b punupughuljwi puunujupmpyui hpuniph
ghnnipjutt ke «yinnujuit junwjupdwt dwpdhtubph wljnbtph tjundwdp
nuunului yekpwhulnnnipjuiy hwujugnipmit gnpswsyt) k own wydtjh Jun
Udtihtl' funphpnught hpuwim pput Abunpiuh dudwiuljwopewbmid puinu-
Jut hwdwlupgnid gnpsty k «Pupdpugnyn punnujut Jepuhuljnnnipjut pu-
dutnintupp»3: Uudwsp ipwtwnid E, np «qqunuljutt ytpuwhuljnnnipinits hwulju-
gnipjniup tnp sk, uy Uonnuygtu gnpswisyt) k ghnnipjut b opkuunpnipjub dhy,
uwluyb puu pndwinuynipjut yepupkpu) dnnbkgnudubipp Enty B vowuppbp:

Uyuwhuny dhish Jupswljui wppupupunnpyut b fipwopbiunpuljui
unpdwwnhy ppwdujut wnbph (wyunithbn joquuugnpddh twlb «kupuwo-
phuugpuljut wln» dAbwlbpynudp) tyundudp hpuuswthnipjut (ophtiw-
Jwinipyub) nuinwlub Jkpuhulnnmpyub (wjunthtn punulub JEpuhuln-
noipntt jud unpdwybpwhuljnnnipni) hwpwpbpulgnipmniup putwplybp
wlhpwdtown L winpununtw] wy ghnnipmittbpnid wyju hwuljugnipniuubph
hwpwpbpuygnipjuip:

Upnwpunuunnipjutt b guunwluit Jepwhunnnipjutt nupuipundwi
huipgp wupgbnt hwdwp fuplnp E pubwpll) qunulut dwupdhtiubph gnpéw-
nnipniuubph yepwptpu hwdwnbuwlw bywbwlnipnit nitutgnn hwpgtpp:

2.  Uppuwpunuunmpjuil b qguunulijut Jtpwhuljnnmpjut tinjuhwpupk-
puigmpyub dhe&mnuyht JEpmémpmiup

2.1. Cunhwnip gpoyphbp

Zudwnbuwljut b vwhdwbunpuljut hwppoipniaubpnid punulut hy-
Jwintpjut npubnpiwh Yniphn kpubwlikph wppupuyunmpub b qu-
nuwljut Jkpwhulnnmpjut dhol nuppipulnid sh npynid jud sytwnp E npyh,
dhtsnbin nuinwjupulub hpwyniuph &ninkph oppwbwjubpnid wpnpupunw-
nmpjul b quunuwliut Jkpwhujnnmpjut gnpswnnypiubph nwuppkpuynidu
nih gnpstwljui tywhwlmpmnit: Ophiwl pphwljwi punu]wpnpintinud
pugniuwsd k wytt Unnbkgnudp, np quuwpwiibkpt hpujutwgunud Bu Epyne

2 Uju dwuhtt wk'u 0. Rwbmuiyuh, Yunwlwi Jkpuhulnnnipniap inpdwnhy] hpafulwi
wlwubkph opptwjwinipjut tjundwdp (undwhpuduljwb knpnighwt), Bp., 2022 hpuwn.,
2022, ®unouko ®. JI. CyneOHbIN KOHTPOJIb B TOCYJapPCTBEHHOM YIPaBJICHHH EBPOIIEHCKUX
CONMAINCTHIECKHUX CTpaH // Bompock! rocynapcTsa  IpaBa pa3BHTOrO COIUATUCTHIECKOTO O0IIecTBa:
Tesucsl pecny0nrkaHcKoit HayuHOU KoH(epeHmn 24 — 26 ceHtsiops 1975 r. / MUHHCTEPCTBO BBICIIETO U
cpenHero creruanbHoro oopasosanus YCCP; XapbkoBckuii ropuandeckuit HHCTUTYT. Xapbkos, 1975, ko
85-86, Mypaabsan J. M. CyneOHbII KOHTPOJIb 32 3aKOHHOCTBIO I€HCTBUI JOKHOCTHBIX JIHIT
(npoueccyanbHbii actekt) // TIpobaeMbl COBEpIIEHCTBOBAHHS COBETCKOIO 3aKOHOAATEIbCTBA: TPy bl /
MunuctepctBo roctiunnu CCCP; BeecorosHbli HayqHO-HUCCIIE0BATEIbCKUI HHCTUTYT COBETCKOTO
3aKoHoAaTenbCcTBa. M., 1979, Lo 28 — 41, KpuBokanuy Bb. Cyne6HEIi KOHTPONb 332 aIMIHICTpaNHel B
IOrocnasum // CoBeTckoe rocynapcTso u mpaso. 1988, Ne 12, o 77 — 85:

3 Sk'u Caxaeun M.B. Hy:xHo 111 coxparuts Beicmmii Cyne6ubiii Koutpous // Exerenensaik CoBETCKOI
FOcTumum. 1922, Ne 34, Lo 1-2:
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wuppbp gnpswpnypibp wppupuunmpenti b pgunwljwi Jkpuhulnnnipe-
it (puunulut tpupjuhpubph Jqupnyp)

2.2, Upnupunuunmpniip b punuljub Jetpuhuljnympeinip ppiwljut nu-
nwjwpnipniunid

«Uppupunuunnipniis b «xqquinujut Jkpuhujnnmpnis kqpoypubph hw-
pupbpuygnipjui hwpgbpp npoipjudp nuunidbwuhpy by Bu pplwjut, punw-
Jupmpjul dwutwgbntbph Ynnuihg: Uju hwpghtt wnwgb) ks nipwnpnipnit
nupdytg, tpp WUZU thiniqnidhg htinn hknjunphppuyghtt yhnnipjniattpnid
dhlynuunujut Jupnypnid quunwpiwugh dh pwpp thwgqnpnipniuutp yhpw-
wuwhytghtt puunwpwibpht: Lpunuunudupulju optiugpptpnid hwywnitg
Qunulut Jekpwhuynnmipiniup dhspunulut Jupnyph tfundwdp» tp-
nwnn pjurdp qniju (ophliuly’ 1996 p. UNZ Unybjuht pphwlub punw]upnp-
jwl opkiugpph 43-pny gnifup, 1998 p. ZZ pp. nuawn. op.-h 39-pn qnifup):

«runwljut Jepuwhulnnmpniy kqpoypep ghunipjut by oquuugnpsyty L,
Epp uyuiipp npybu puhwitidwt thong Yhpunkint, npu dudlinp tpljupug-
ubknt ophtwljwnipniup b hhdtwynpywsdnipintut uinniglnt thwgnpnipiniut
opkupny JEpuuuhytg punupuitht: Uju ghwypnd plunpytg «JEpuwhuljnnnip-
iy punp h huljulphn quinupruquljui huljngnipeynt s b unnpuuu punw-
puttph tjundudp JEpunuwu guunupuitkph <quunuljut huljngnipenii» bg-
poyplbph: iy npnud” Gkpljughu plwunn] punului JEpuhulnnuljwi gnp-
Sntubnipyniiip vhish hnjubdpbpjut hEnuthnjunipiniup Ynsynid tp huljnnuijut
gopéniubnipinite: b nhiuy, 22 opkunhpp 2021 . pugniiws pphuljut punudw-
poipjub opkliugppmu hpudwpbg «quunuljui Jepuhuljnnmpniis kqpoyphg
wy hnpuwphtbny <uunujut Epuphuhpubph Jupnyp» hwuljugnpyundp:

ptwljut puunujupmpniinid wppupupunniput b gunuubt 4i-
puwhulnnnipjut hwpwpkpulgnipjut yipwptpu) wpunwhwngbt) bu vwwuppkp
Uninkgnuditp: Cinhwipughbing nkunipyjul dke wnlw Jupshpubkpp npubp
Yupkih k pwdwil) tpynt judph:

1) QYwunwlwb Jepwhulnnmpniup hupunipnyt gunwljut gonpswnnyyp

4Sk'u . Fvwbnuiyul, <Upqupunuinmpinits huulugn prut hupudup b ninughi
pujunudutipt nu hwpwpbkpuljgnipniip nunuljut Jkpwhulnnnipju htw, // «Fwubipkp.
Upnupunuunnipjub wunbdhwy, 2023, Ne 1(9), Ly 39-47:

5 Sk u Kostokon0s H.A. Merouka IIPOBEICHUS OCHOBHBIX KOHTPOJIBHO CyJCOHBIX NEHCTBUI B CTaIUH
HpeJBapUTENbHOTO paccuenoBanust. B 2-x wactax. Y. 1, FOpmutundopm, 2015, ke 61, Zujuunwih
Zupuybnnipjub pphufut puunuwjupmpni: Uwu 1, 26, junodp: @ha. judp. U
Nwdpupub, 2-pn jpudpuljyus hpwn,, Gp., «Lntuwpug hpunwpuljswnnis, 2017, Lo 130:
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£ jud nuunwlwb JEkpuwhuljnnnipjntut wppuwpugunnipjuip gniguhtn pu-
nwlwl hpluwtnipjut hpujubwgdwh db £ :

2) Qwunwljubt yEkpwhunnmpniip pphwljuw gnpény wppupugunniype-
jutt hpujwitwgdwi huwnnty &b BB jud punujut Jkpwhuljnnnipniup pptw-
Jui gnpény wpnupunuwunnipjut punugnighs dwut £ jud gpu vmuppp
(nwpplphg Uklyp)':

Uju Eplnt Uninbkgnidutph hhduwut mwuppipnipinitt wy E, np dh junwdpp
nuwnwljut Jkpwhuljnnnipnitip hwdwpnud £ wppupunuwnnipiut ding ud
Enwtwlny hpwlwiwgynn gonpéniubnipenil, Ujniu dwup pgunwlut Jepuhu-
ynnmipniup hwdwpnud £ wpnpuwpunguunnipiniithg hiptwdup hpujutugynn
gnpéniubnipniic

Lowwnp puunujupugtn b. L. Mhwnpntfuhtp tpnud £, np vwhdwbwunpu-
Juwl huljnnnipniup, pulywwubt gnpénnnipniuubph quunuwljut vwiljguyn-
poudp, Uwhdwbwnpnipjuup b opkupubphtt hwjuwunn wljnkpp sqnpénn ud
widuytp fwbwship hpujutwugynud B ny wy) YEpw, put wppupugunnipe-
jut duing': Uppupuguunnipjut b nuunwliut Jkpwhuljnpnipjui nupwb-
oswnndwb nkuwulniihg yunujupugbnh hwdwp ulqpoiupuyhtt ywhw-
Unipinit nith wyl, pk wpnynp wnlw £ hppuduljut E4, ph ng: Lu nwhdwbwn-
puywt ykpwhulnynipmniup, Uwhdwwugpnipjuip b opkupttphtt hwljwuny
wljnnkpp sqnpénn Jud wiwykp Smbwgk)t widuund £ jniphunhlgn punw-
Juwl JEpwhulnnnipniy, nptt ppujubugynid | wppupugunnipjut duny:
Ubjuulws, tnpduwnhy hpwdwlwt wlntph hpudwswithnipniup niphunhly-
ghnt puunwljut Yykpwhulnnnipnit £, nph dudwiwy Ynnutpp Jhdnd &, ph

6 Sk u Taury30 B.H. CyzneGHbIi KOHTPOJb 33 3aKOHHOCTBIO H OGOCHOBAHHOCTBIO COCPIKAHMS T CTPAKEil
10/103pEBAEMBIX M OOBHHIEMBIX Ha CTaJIMU NPEIBAPUTEILHOTO PACCIEA0BAHUS: aBTOPEd. TUCC. KaHA. I0pHUL.
Hayk. M., 1995, L9 7, 12, 15:

7 Sk'u A6pocumoBa E. B. CyneGHasi BIach: KOHCTHTYLHOHHO-IPABOBEIC ACIIEKTHI: aBTOPE(). JHCC. KAHI.
fopua. Hayk. M., 1991, by 12, 14, MaciaennnkoBa JI. H. CyneOHblii KOHTPOIb 3a 3aKOHHOCTBIO
TIPOIECCYaTbHON eATENFHOCTH OpTraHa JO3HAHHS H IIPe/IBApUTENHHOTO ciecTBus. M., 1994, bo 6, Ll eiidep
C.A,, sIosokoB B.A. Tonsitue cyne6Hoi Biactu u ee Gpynkuun. [Ipodiemsl cyneOHO-1ipaBoBOii peopMbl B
Poccuu: uctopus u coppeMeHnocts, C6. tp. Camapa, 1999, ko 198:

8 Sk'u JleGenes B. M. CyneOHas BiacTh Ha 3aIUTE KOHCTHTYLHOHHOTO IIPaBa IpaklaH Ha CBOOOLY U
JIMYHYIO HEIPUKOCHOBEHHOCTH B YTOJIOBHOM IIporiecce: aBToped. ... kKani. 1opua. Hayk. M., 1998, ko 5, 9,
JlazapeBa B.A. CyneOnas Bnacte. CyneOHas 3ammnta. CymeOHBIH KOHTPOJIB: TOHATHE U COOTHOLICHHE.
Jlexrmu-ougepkn. Camapa. 2000, ke 37-58, Kosrym H. H. CyneGHbIif KOHTpPONs B YTONOBHOM
cygomnpousBoacTBe Poccun: aucc. ... ok. lopua Hayk. H. Horopon, 2002, ke 43:

9 Sk'u CaBambeBa T. A. CyzeGHas BIACTb B IPaXIaHCKOM IpoLecce: yaebHoe mocobue, Capatos, 1997, ko
16, Bo3pos B. CoBpemeHHbIE TPOOIEMBI POCCHHCKOTO MPaBOCYIHS 10 YTOJIOBHBIM JIEJIaM B JICSTEIbHOCTH
BOCHHBIX CyIOB (BOIPOCHI TEOPUH U NPaKTHKH).- Ekatepunbypr, 1999, Lo 122:

10 Sk'u Herpyxun M. JI. TIpokypopcKuii Ham30p M CyIeOHBIH KOHTPONb 3a cuencTsueM // Poccmiickas
foctunus, 1998, Ne 9, ko 13:

11 Sk'u Herpyxun M. JI. TTomsitie 1 GopMbl peamnsariy cy1e6Hoi Biactu // CyneGHas Biacts. I1ox pes.
WLJL. Tlerpyxuna, M., 2003, Ly 85:
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unpdwwnhy hpujuujut win phgnitws dwpdhtt hpujuwunbnd qnpént-
ubknipjut pipwgpnid wpynp pwhunty L lex superior Ynjhghnt Juwunp, pt ny:

Lptwjut guunudupnipjut ghnnippiund bppidt «cquunuwljuin YEpuwhu-
Ynnnipmnity hwuljugnipjuip qniquhbtn oquuugnpéymd k twb «aqunuljut
uwguynpnid» hwuljugnipniup: wnwluwi Jeipwhulnnnipmniup Eupwrn-
poud b punupuitth jhugnpmpiniip’ unmgbine dhisqunuljul qupnyph pb-
pugpnid puynitywsd npnomdubph, juwnwpdws gnpdnnmipniuttph ophtiw-
Jwlnipniup, hull punulut vwjguynpnid tpwbwlnd L gunwpwh Ynn-
Uhg putiswjul, oybpwnphy-htnwhiniqujut gnpénnnipniuatbp junwpbnt b
wdh vwhdwbwungpuju hpwyntupubpb nt wquunmpnibttpp vwhdwbwdhw-
Ynn puunwjupuliuwi hwpunpuiph dhengutp Yhpwunkint pnyjnynipmnii
nwp!z Tunujut vwijguynpdwt ghypnid junupp twppbwjubt pgunulub
JEpwhulnnmpjut mkuwlh dwuht E, ntunh pguunwljut vwtguynponid w-
Juuljws puunujui yipwhulnpnipjut nbuwl t:

U.pr}]nop nunuljub nwbyguynpnudp jnippughlghni punuljut yepuhuln-
nmpmnih b, ph ny: Uju hupgh wywnwuhuwbp jupnjws | wyh puithg, ph phisw-
Jul gnpénnnipiniuikph nunnuljub vwiyguynpnidp wpynp hpujuwbwgynud
E wpnupununnipyut dinyg, ph nyg: Zuy puinujupugbnibpt wju juuul-
gnipjudp tonud Eu. «@hEL puunwlwt Jipwhunynipju hpujubugdw nu-
nwjupuuit Jupgp wlwinipniuibp nituth ppiwjubt wppupununnipub
nuunuyupwlub jupgh htn (b ptpwinwd Eyunwlu thunnd, nunwyn-
pp Jupnn kjpugnighy ymptp wwhwbgh], npnp nhwpbpnud wnju £ upgul-
gnipintl b wy), vwljuyt pphwluwt wppupugunnipui b twpbwui gu-
nwlw yEpwhulnnnpjut pgunwdupuljui Auh npny wwuppkph tdwbnipynt-
up sh yhpugunud tpuig puunuwdupulut jupgh dholt nus kujwb nwwppk-
poipniutbpp: funwluwb Jeipwhulngnipjut b pphwljuwt wppupugunniype-
jut puunuyupulut jupgh dholi wnju tdwtmpiniuttpp hhdp Eu wnnwjhu
wunhknt ny ph wppupununnipjut Ainy punnuljut Jipwhulnnnipni hpw-
Jwiwghbnt dwuhl, wy wou]bjugnyip tupupiimipjui Gljundudp pu-
nwljut JEkpuwhuljnnnipinit hpujutwgib)hu wppupunuinnmpiut punuyu-
puwt Auh npno wpph wnuwnipiui dwuhis'3:

Lutymljut gnpénnnipniuubph punuljut vwityguynpuut (btwptwlu nu-
nuljut JEpwhuljnnnipyuty) Jupnypnid pugujuynid | hpudujut yE&p, pugu-
Juynud tu Jhdnn Ynnubpp, ntunh putswljut gnpdnnmpniuttph tjuundundp
twhtujut nunujut Jekpuwhulnnmpiniup sh jupbih hwdwnt) jpiphunhygnt,
nunh wytt ppiunuunuyupuljut hpwyntuph &ninh mbuwtnithg sh Jupkh

12 Sk'u Anmbmaes J.A., Kepebstoes H.B., lamapaun A.A. Cyne6HOE CAHKITHOHHPOBAHHE KaK GopMa
peanu3aiy IpaBoCyMs B yTOJNIOBHOM Cyfonpon3BoicTse Poccrm: monorpadus. M., 2013, L 26:

B U NGwdpupub, Z. Udtnhywi, Uppupunuunnipmoiip b punwluwt Jepuwhulnnnipmnian
pphwjwi nwnwyupnipniinud / Ophttwljwnipini, 2006, Ne 37, ke 31-34:
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hwdwpt) twh wppupuyunnipyut ding hpwljuwtwgynn YEpwhulnnnieniic

Uyuwhuny pphwlub puunudupmpjui ghnm pjub ke wppupununn p-
iup b puunwlwi Jkpwhulnynipmiup ghugnd Bo pguunnwpwith wnwtdht
gnpswnnypubp: Inlnphtiu) wju dnnkgnidp hp wqpbgnipniut E pont) tub
opktunpmipjui Ypur:

2Z pn. yuur. op.-nid wppupununnipniip b punwlwt yipwhulynnnipemne-
un (quunulwui tpuwouhpubph Jupnypn) npuytu jubnt tkpuyugynid i np-
whu nuinupuih wpwtdhy gnpdswnnypitp: Ophwly 22 pp. uin. op.-h 15-py
hnnush 3-pn dwuh hwdwdwgt’ wppupupunnipmnit hpuljuiugibihu Gund
nuunuljut wy tpuwohihputp wywhnytjhu nunwdnpp ywpunwynp £ (huk) b
Epliw wuynnduwluy: Pusybu tjuwnnud Gup, Opkuunhpp ppiwut wppupw-
nuunnipjul hpujwiwgnidp b nunuljub fpuphpubtph wywhnynudp (Uhiy-
nuunulut Jupnyprh tfundudp punulut ykpuhulnnnipniip) ghwnby Eop-
whu nuunwpwh hupunipny gnpswnnypubn:

Upqupupuunnipjut b gunujut Jepuwhuljnnnipjutt gnpdwnnypubph
nwpubowndwl Opklunph wju dninbkgnidp Jepupkpmu b pphuljut npunw-
Jupnipjutp, vwuyt qu sh tywtwlnwd, np tnyt Unnbkgnidp wwpuwnhp
whwnp L gnigupbpl) twh vwhdwbwnpuljub b qupswjut nunuyupnieinii-
ubpnud:

2.3, Uwhdwiunpuljul wppupunpunmpmiip b pguunuljut vwhdwwn-
pwljuti JEpwhuljnnnpniup

UzU thnignidhg hbnn vwhdwbwnpuljui hpuynittiph ghuniemiund,
«awhdwbwnpuljub Jepwhuljnnnipmniy hwuljugmpjuipn qniquhbn, wuwnh-
Swuwpwp tkpdnisytg twlb «cowmhdwiunpuljutt wppupununnipnis kqpoy-
pp: vnphpnuyhtt dwdwbwljwopewiinid «wppupununnipni» kqpnypnp qnp-
Swdynid kp pugunwytiu pphwljut b punupwughwljw Jediph juwyulgnipe-
judp, npuntn nusynd kp unipjEjnpy hpwynituph wwownywunipju hupg: 1-
nn2 hpwjwgbwnibp Jupdnud Ey, np vwhdwbwugpujub nuunuwpwiikph tnp-
dwybkpwhuljnnnipniup sh jupnn hwdwpb] wppwpugunnienil, puth np
wyn gnpdwnnyph opowtwlubpnid (nisynid k ny pl unipjbjunhy hpwyniuph,

wy] opkjinhy hpuwyniuph wuwonwwunipjut hwnpg, ntunh wyn gnpéwnniypep sh
Jwpnny hudwpyb] wppupugunmpynih: Ophtwly 9. U. (tdluljhl b G, U. k-

wnipunjut wupnyjunpkih bt hwdwpnd c«ouhdwbungpuljut wpgupunu-
nmpjnily Eqpoypt oqguiuqnpst] puunwljut vwhdwtwnpuliwt YEpwhulyn-
nnipjui hdwuwnn]: Lpubg Jupshpny «cawhdwiunpuljul wppupunpunnp-
i hwuljugnipyniip fupkjh £ oqgunuugnpst) dhuytt wininnujh puunwljut
JEpwhulnnmpju nhwypnid, tpp pughwinip hpujwunipjut gunwputtk-
nnud punupughubph b juquultpynipnitubph unipjbljnhy hpwyniuputph
yuonwwinipjub Ykpwpbkpuw) qupstpny Jhdwplynd t nuyptn tnpdunhy
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hpu]uwi winkph vwhdwbugpuluinmpmnip. Uwhdwbugpmpjuip shw-
duyunuupimbknt yundwnwpuiinipiudp: SYju nhypnid pinhwbinip hpu-
Juunipjul nunwpwip Ynulptn gnpény hpwduwhpwe npnonid Juyugubihu
wupquuku sh jhpunnid hwjuuwhdwbugpujut tnpdp, vwluyt wyn bnpdp
wduytp sh dwtwsnid: Ujniu pojnp nhwpbpnud, bpp vwhdwbwnpuwhpudu-
Jwl hwpghpp Juupjws ki Ynihpkn gnpsh htwn, wyuhipl' bpp widhgwljwin-
nkt sh onowthyniud Ynuypbwn umptljinhy hpwynitp, wujw mknh k niibktnid ny
pt vwhdwtwnpuljuwt wppupugunnipnil, w)] gunuljut vwhdwiwnpu-
jul JEpwhunnmpniu! Ldwh nghypbipnid quunwpwith npnonidubpb nibkl
unpldwunpy (hwdwwwpn) punype:

Ujuyhuny, wppupunuunnipjut b vwhdwbugpujut pgunulwut yEpuhu-
ynnmipjut nuppkpuljdwt Ynnuuwlhgutpp hpktg dninbkgnidutph hhupnid
nunud Eht puinuljut wupnuyyuim pjut widhewlumb wowpljub' unipbljnhy]
Jwd opykljnnhy hpudmibpp: Cuwn wynd” wppupununm pjul hpujupabwljub
punypp withwwnwljub-jupquynphy £, putth np puunwlwt qguuwhwndwb w-
pwplui untpikljnhy hpwyntuph Jepwpkpuy 4L k, hul) gunujut vwhdw-
tunpuljui JEpuhulnynipniip’ inplwnhy - wwhuywihs punygeh b, pubh np
npuunulut npuljdwt wnwuplu opjiljnhy hpuntuph Jepupkpyuy Jegu £°:

Ubjuulws, wppupugunnipniip pugunwybu npytu untpjbljnhy hpw-
Yniuph wuwonuywunipjut At ghnnwplbp ns vhuyb wppunwugunid E wju gnp-
Swnnyph pnduunuwlmpntup, wyb sh hwdwywnwupwind dudwbwlulhg
hpwjuwupquynpnidubpht: Uwhdwbtwnpuljut hpuyniiph dudwbwljulhg
nnyuphunud «wppupugunnipniey Eqpoypp jhpwnynud | bwl vwhdwbwg-
pujut puunwydupnipyut jupgny (nwsynn vwhdwtwngpuwhpuduiui Jedbph
ujuundwdp!®: Gpphdt ninhy wynd E, np wvwhdwbwppuljut wppupunu-
nmpntup winbph vwhdwbugpujuiniput tuundwdp gunujut Ji-
pwhulnnnipyut widhowljub b k, vwljuyt wyju Uninkgdwt Ynndawljhgutpp
nwhdwbwnpuljut wppupugunnipyut dwu b hwdwpnid ny vhuygt vwhdw-
twnpuliut puunwupmpniip, w)) twb vwhdwbugpujut qunupuiw-
Juqunipinip!?:

L. 4. dhunpnilyp wonid k, np nwhdwtwunpuljut wppuwpununnipju pn-
Julnulympiniip vwhdwiwnpulwi Jkpuwhulnnmpeiniub k, hul dip qunw-
Jupnipiniip: Cug npnud, tw punuluwt vwhdwbwnpuljut Jeipuwhuljnnnipe-
jutt opijnn £ hwdwpnid ny vhuy unpdwwnhy hpuwduwljwi wjnbpp, wy) tub

14 Sk;'u PkeBekmii B.A., Yenmypnosa H.M. Cyne6Has Biacts B Poccniickoil Deiepaliii: KOHCTUTYLHOHHEIC
OCHOBBI OpraHW3alNHK U AearensHoctd. M., IOpuct, 1998:

15 Sk u JImutpues B. B. Cy/1eGHbII KOHCTUTYIHOHHbIA KOHTPOIb U PABOCY/IHE: IPOGIEMBI COOTHOIICHHS
// Bectank PYJIH. Cepus: FOpnamaeckne maykn. 2004, Nel, to 142-143:

16 Sk'u KoHCTHTYIHOHHBIH cyneGHsIii mporece: yuaeGuuk / C. B. Hapyrro, C. 3. Hecmesosa, E. C.
MIyrpuna. M.: Hopma : THOPA-M, 2014, Lo 16:

17 Sk'u KoHCTHTYIHOHHBIN cyneGHBIit mporecc: yueGnuk / Ots. pex. Camixos M.C. M., 2003, ko 10-11:



Uwhdwbmppulwl ppu/niip 113

whunwluwb hopwinipjut dwpdhtukph npnonidubpp b gnpdnnnipniutbpp:
Uwhdwbunpuljut wppuwpuguunnipmniup vwhdwbugpujut  kpwhulyn-
nonipjuwb pupdpwgnyu At £'8:

Uju Unnkgdwit punhwinip wndwdp ybwp Ehudwdwjud by, vwljuy whunp
E hunnuljtguly, pt yEpwhulnnmpjui np mbkuwlh dwuht pnupp: Fubh wyu
np pughwinip hpwwuntpjut puunupuutkpp ppEwlul, punupughuljut
Jud Jupswjut gnpstpny wppupugunnipjut oppwtwjubpnid jupnn ku h-
pujubwgil] wininpuih vwhdwbunpuljut nunujut yekpuhuljnnnipintl,
wjuhlipll shhpunkl uyh inpuwnh] hpujuwlut wljnp (inmpulh punw-
Jui Jkpwhulnnmpinity), npp, hpkg Jupshpny, hwjuwunid . Uwhdwbwug-
poipjwip (unyb ghypnud skup pttwpynid puunwpwittph Ynnuhg tdw nhwy-
ptipnid Uwhdwbwunpuljut nuinwput ghibnt wupunwlwiunipjub jud hw-
jEgnnnipjut hwpgp): Miunh whwnp k ok, np vwhdwbwnpuljut wppupunw-
nmpntt hpujwiugynid £ pugunuytu vwhdwbugpujut nunwdupnipe-
jut duny: Lpkwlub, Jupsuut jud punupwughwlub junujupnipjub
opowbwjutipnid vwhdwiunpuju wppupugunnipni sh jupnn hpuw-
uwgyty*:

Uju Unintignudp whwp k fhpwnk) twb Jqupsuljut wppupununnipyub b
unpdwwnhy hpwuwlwb wlnbtph ophtwuintpjut tjundwdp punwlwut Jb-
pwhulnnnipjub hwpgkph nhwpnud:

3.  dupswjwui wppupupunmpmniip b punuljut Jipuhulnnnipmpiip 22
Jupswlwui punudwupnientunid

3.1. Cunhwnip npoyplbkp

Jupsuwjut punuyjupnipjut ghnnipjut Uky ogrnuugnpsynid ki «Jupsw-
Jul nuwinwyupnipmniy, qupsuljut hpwjwpwhinnidubph yEpupkpyuy Ju-
poypr, «Jupswljut wppunwnnipnily, quuulijut Jipwhulnnnipmios b
«unpUwybpwhuljnnnipiniy hwuljugnipniiutpn, npnig hwpwpkpulgnipmnd-
up hunwlkgdwu uphp niuh:

3.2, Qupyuljubl nuunudupnipjut b Jupsuljut wppupununmpjui hwo-
jugmpiniup b vwhdwbubpp

buswtu toytg, Jupswljwt hpwynitph ghinnipjut ke ninliu hwinhwynd Eu
Jupsujut punujupnipiniip b qupswljubt wppupununnipmiip tnygbwgk-
1t yEpwpkpu) Uninbgnidubp?’: 22 Jqupsunuunuwyupuljut opkuunpnipjui nk-

18 Sk u Burpyk H.B. Konctutyiuonsoe npapocyaue. Cyne6HO-KOHCTHTYLHOHHOE PABO | IPOLIECe: yueo.
IMocobue. 2-e n31., mepepad. n pom., M., FOpwucr, 2005, Lo 50-51:

19 Sk u (. Mwbnuiyub, Uy, wylu., ke 39-47:

20 Sk'u Cemennxuna A. FO. PasBuTHE aMUHICTPATHBHOM OCTUIHK B POCCHH: TEOPETHYCCKHE, IPABOBBIC
¥ OPTaHW3aIMOHHBIE ACTIEKTHI: JIUCC. ... KaHM. fopu. Hayk. M., 2016, ke 9:
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uwiilyjnithg hhupbp swt wunkng, np Jupswljuwbh punudupnipmniip b Jupsw-
Jut wppupununmpniip hudpilyunod Bu: dpuitp ng ph inytwpnunul) huwu-
Jugnipjniuutp b, wy hwpwpbpulgynud Eu npuyytiu wdpnnen b dwup: Cugniukh
t gqpuiljuitni pjuil Uky wnljw wyh Uninkgmp, pun nph’ «jupswljuh wpyupunw-
unnipniy b Jupswljub nunudupnipntiy hwujugmpmniibpp skt hwdpy-
umd: Jupswljutt wppupununmpnlip qunujupuljui-hpuduwut jupgqu-
Ynplwt mbuwlyniihg Jupswljut punwdupnipyut nkuwl B2t

Jupswlw puunujupnipnit wubing Jupbh Ehwuwow) jpippughlghni i
ns ymphunhlghni hpujupwiuut ppuguljupgbp, npnug opowtulutpnid
nwsynid Eu mwpwpunype hpujuu JE&Ep, jud hpuljutwgynud | twpjubwlju
YEpwhulnnnipnit Jupswlwt dwpdhtibph gnpéntubnipjut tjundwdp:

2Z Jupswljut puunwyjupnipiniinid jmiphughlghntt hpudupubwjut Ju-
pyph opowtwynid mdymd ki dwubwdnp wdh b qupswljut dwpduh jud
Jupsuut dwpdhtubph (whnwlwt dwpdhuttph) dholt yedbpn:

Uwutiwynp wtdh b qupsujut dwpduh dpol jniphunhljghntt ppuduputiv-
Yl Jupnypubpp Yhpupkpnod Eo wyb nhuypbph, bpp

1) bhghjulju Yud ppudupubului whdp Jupswljub punwydupnipnt-
unud Jhdwplynud £ whnwluwb jud nknuljwut hupptwjunudupdwi dwpdup
Jud npu wuonntwwnwp whdh qupswljutt wljnh, gnpsnnnipjut jud wignp-
dnipjutt hpwjwswithnipiniup (22 Jupys. nuwn. op.-h 3-pny hnndwsh 1-hu dw,
1.1.-py dwu, 1.2.-pg dwu),

2) qupswwt dwpdhtp ghunwd £ 22 qupswwb punwuput Jupswljut npu-
nwyupnipjut jupgny dhqhjuljwi jud hpujwpwibwlwit wtdwig Jupsw-
Jul yuunwupwiwwnynipjut tupupltn, npnpwlh hpwyniiputnhg qpitne
jud tpwig Ypw npnowljh wwpunwlwinipnibubp nubne ywhwieny (22
Jups. nuw. op.-h 3-pi hnpJwsh 2-pn dwuh 1-ht b 2-pn Yhwkp):

Jupswjut dwpdhuttph (whbnwlwt dwpdhuttph) dhol jniphunhlghnt h-
pujupwiulub Jupnypp Ykpupkpm £ wyb nhypbphi, bpp

1) Uh Jupswlui dupdht ghuinud k 22 Jqupswljub gunwput pugnbd Gy
wy] Jupswlut dupduh’ hpuwjuwunipjub Jepupbpu yEdp qupsujut nu-
nwyupnipjul jupgny (nuskint wuwhwiyny (22 Jups. nuwn. on.-h 3-p hnpu-
&h 2-p dwuh 3-py Yhw),

2) whunwlul b miknuijub huptwurwdupdwt dwpdhtubpp jud yuownn-
twwnwp wtdhup nhund Bu 22 Jupsujwt puunwput punpbd qupsuljut dwupd-
uh, Ept hwdwpnud G, np wyn wpduh Jqupsuljui wjnny, gnpénnnipjudp jud
wignpdnipjudp fuwpingt] jud wudhowlwiunpkt jupny B jupwpondt) wb-
nnipjut jud hwdwyuph wytt hppwyniuputpp, npnug yuwonwwinipjub thwuqn-
pmpymp npjws £ hpkug ypw (22 Jups. unn. op.-h 3-pry hnpJwish 3-pr duw):

2 Sk'u R. Shp-Pndwuywl, Twpswlijwl wppupuunmput hunpnnunp Jupswljub hpw-
Uniuph hwdwljwnpgnud: Ppuy. ghwn. phijuws. wnktwjununipiniy, 2008, te 86-87:
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Opkuunhpp 2022 . 22 Jupswljut nunujupnipjut sppwtwljubkpnid uk-
punk] E bwl ns jniphunhlghnt hpujwpwbwlwh yupnypibtp, npuntn pnusynid
Eu ny pl hpwduwlw Jeghp, wyp qupswljwb dupdhtubph qonpénnnipniuubph
tjuundwudp hpujuwiugnd £ biwptwjut gunuljut Jepuhuljnnnipnii:
Iunupp 2Z Jupswjut puunwpuith twbwlub poyjuynipjudp (uwtghuyny)
pwultpnud b Phttwbvwluwi wy] juquulkpynipmpiuutpnud opkupny wwh-
wwinn qunniih wknkympniubkpp vnwbum dwuphb b Ujugbu' 22 Jupsw-
jul nuunupwip twptwlut gunuiut Jkpwhuljnnnipmnit Lt hpujubug-
unud hwpluyhtt dwpdhuubph gonpéniubmipjut tjundwdp htwnlyuw) hwupgk-
poy

1) 2z quybtpugpws vhowqquyht yuydwbwgpbpny unwubdius yupunwyn-
poipniubbph hhiwb Jpu puubpnid b httwbuwlub wy; juquuljkpynipe-
mitubpnid opkpny wwhwwlyny qununuh wnbkpkimpniutkpp hwpldwi
tyuwwnwlynyg uvnwbwp (22 Jups. guwn. op.-h 3-p hnpdwsh 6-pr dwu),

2) hwipuyhtt huljnnnipjub oppwbtwlnid opkupny Wwhwywuyny pwtljuyhte
qunuhp hwdwpynn nkntlnipmnit vnwbwp (22 Jups. quwn. op.-h 3-py hog-
Jwsh 7-pn dwu):

Uyuwhuny 22 Jupswljub nunwdupniput jupgp dkpunmd E nwppbp
pupwugwlupgtp, npnug swppnid wpwbdtwinid ki dwubwynp whdwug Ynn-
uhg 22 Jupswub nunujupnipjui jupgny qupsuljut dupdh wnkph (n-
poonwdubph, gnpénnnipmitiubph b whgnpdnipjutl) ophttwjwunipniup Yh-
Supybnt pupugulupgp (Jupswljwb wppupungunnipni) b fwutwynp wi-
Adhtt 22 qupsujut punujupmpjui jupgny qupsujut yqunwupiwbun-
Ynipjub Lupwpybnt pupuguljupgp:

3.3, Qupsujul wppupununnipyut b Jqupsujut yuunwupiwbiunynie-
Jub Eupuplpn Jkpupbpyug qupnyph hupwpbpulgnpyaiip

2Z Jups. nuu. op.-h 3-pip hnnwsh 2-pn dwuh hwdwdwyt Jupsuljut nu-
wnwpwt Jupnn ku ghul] twl Jqupswlut dwpdhutbpp jud ywpnntunup
wdhtup® dhghjului jud hpwjuwpwiwut wdhtt Jupswljut yunwupw-
twwnynipjut Lupwpybint wuwhwieny, kptk optupny twpiwwntugws t, np Jup-
sujub yunwupwbwnynipjut jupnn EEipuplt] dhuyb nuinwpuip: Swp-
swjul puunwydupnipjut jupgny dwubwynp wtdwig Jupswjut yunwu-
huuttwnynipjut Eupuplbnt yupnyph wpy n'p hudwpynid £ Jqupsuljub wp-
nupuunnipinil:

Jupswljwb wppupununnipub knipniut wyt B, np dwubwynp wtdp nu-
nwljut Jupgny Jhdupynid EJupswljut dupdth wlinh hpupjuwswthnipiniip,
niunh nuunwpwith §nnthg wwdwig Jupswjuwi ywnwujwbwnynipjut bu-
punitnt qupnypn sh jupnn hwdwpyl) Jupswljut wpgupununnipinii:

Jupswjut wppupununnipjuit b Jupswjut yunwujpwbuwunynipjub
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Eupuplbint (Jupswwt hpwjwpwpinnidubph) Jkpwpbpu) Jupnyph hw-
pwpkpulgnipiniup phl huptihtt wwpg b, vwljuyt ppbdt thnpd £ wpdnud Juap-
swiwl hpujwuwunnudubph Jepupbpyug qupnygpp oyt qupswlub wp-
nupunuwunnipjul hbn: Ujuybu 18.06.1998 . punnibjws «tunwupwubtuljug-
Unipjutt dwuh» 22 opkuph (sh gnpénid) 3-pi honduésnid vwhdwbdws kp, np
wpnupununnipniip Zujuunwih Zubpuybnnipmnionud hpuljubugynud
b «.qupsujub hpwjwpwhinnidubph yepupkpju) gnpstp puknt b jnisknt
dhongny» MNpndtunp . Ywuhbjwip, yhpnsting wyu npoypep, wonwd k, np
gnpénn opkbunpnipniip Jupswluwt wpnuwpugunnippniap tkpunnd k
«upswui hpwjwhiwpnnidubph gnpstp putbne b (nustnw gopédpupwugp?,
wyunthtnb puttwnunnid E Opttugphtt wyt putth hwdwp, np «Jupswjutc wp-
nupunuunnipnily hwujugnipjut ke tkpunt) E Jupsujut hpwduwpuuhu-
wnndubph gnpstip puubne b nusknt gnpépupwugn: bpuwljwinwd sjw nplik hhdp
wunknt, np 1998 p. Opkuunhpp «Jupswljut wppwpuunnipmnias hwuljw-
gnipjult Uky tkpwnk] k btub Jupsujut ppudupiwpunnidutph Jepupbpyuyg
Jupnypp: Fwtt wjt k, np 18.06.1998 . punniujus «tunwpuwbwljuqunipjui
dwuht» 22 opkupnid «Jupsuljut wppupununnieniy kqpoypn skp gnpsws-
Ynud, ntunp hwpqupdwt ghnuwlwup htppnud £ Uh pwt, npp hpuljutnd o-
pkuughpp sh wunk): Logws opkupnid Jupswljw hpwjwhwhinnidubph Jb-
pupkpju) gnpstpp putbknt b jnistint jupgp sh npuljyl] npybu Jqupsuyub
wppupununnipinilt: Uy opkupnid «Jupswjut wpnpupununnipjntiy hwu-
Jugnipniup skp gnpéwdynid:

Bpt Jhpugunpydtup opkuph jupquynpldwt JEipwpkpu) @. Ywhbjuth
tjuunwpnidubphg, wyw wijuuljws ghntwlwip hpwdugh , Gpp wonwd E, np
wyn qnpépupwugn ny Uh wnbsmipinit snith Jupswljut wppupununnipjub
wmbunipjub htwn: Uju wpnudnyg 22 Jupswljwt nuunwdupnipnianid Jupsw-
Jub hpwjwpwpinnidubtph YEkpupbkpu) qupnypn sh hwdwpynud Jupsujut
wpupununnipini:

Uguughun Juipswljul punujupnipiniip’ npugbu whnwljub gnpéniiiknige-
mil, uyt hwuljugmpinit , npp ubpuemd £ htyybu qupsuljub wppupunu-
wnnipniip, wjtybu b dwubwynp wtdhtt punuljut jupgny Jupswljub wuw-
nuuiutiuinympjub Eipwnplbne Jupnypp:

Ujdd wthpwdbtown E putupyl] wyt hwpgp, ptk «qupsuljut wppupunu-
nnipjntly hwuljugnipniut wpynp tkpuend E inpdwnhy ppudujut wy-
wntph hpujuwswhnipjub tyundudp punuljut ykpwhuljnnnipmniup: busybu
uoytg, vwhdwiwunpuljui b hwdwwnbuwljut hwppnippiatbpnid «uppupu-
nuunipniiy kqpoypep tkpuenud | bub punwljut JEkpwhuynnnieniip:

2 Sk'u @. Ywbhbywl, Jwpswlwl wppupupunnipul hwulugnippub pinpnodwh bwhiw-
nnuyutpp / «Putpkp Gplwtth hwdwuwpwih. bpujwughwnnipiniiy, 2004, Ne 1 (112), ko 8:



Uwhdwbmppulwl ppu/niip 117

3.4. Yupyuljub wppupununmpmniin b puunuljut yipubhuljngmpmniun

341 Jupsuwljul wppupujunnipiui b pguunuljut Jipuhulngnip-
Jut hwpwpkpulgm pmiun

Suwpuwljut (ntvwunwith pnjnphtunmd (pugupnipjudp wnwtdhtt ghnbw-
Jwlbbkph, ophliwly L. Unplynitinyh) nupusyus kp wyb dninkgnudp, np Jupsw-
jul wppuwpununnipjut opjtjn kit hwdwpynid Jupswjui hojuwnipjut
wbophtiwjwt Jupqunpnipnitiubpp (pacmopsxenwuii), hull Jupswjui Jup-
qunpnipjnil wubjny wnuykjuytu hwuljugynid tht wthwnwlwb b §nty-
pbwn unpdbpp?: Uududp ywbwlnid E, np yundwlwubt wenudny Jupsujut
wpnupununnipjul pgppuwtwljubpnid guunuwljut unnigdw opjkjnn k hw-
dwunpyt] wthwwnwlwi hppuwduljut wlinp, vwluyt hbnwqunid gnijunphtug
wnnidny Jupsuljut wppupununnipjul pnjuinuynipniup hwpunwugytg,
b fwbwsnid uinuguy uwyt Uninkgnidp, np quinulju uinniqlwb opjiljnn Jupng
Eu hwdwpyt) twlb tnpdwunhy hpwduwlwb winbpp (wju dwuhtt hwenpnhy):
Ophtwl 1973 pYwluiht hpuywpulyuws Jupswlwi wppupuyunnpui
dwuhb wnwohtt wopiwwnwupnid tpynid kp, np Jupswjut wppwpunuwnniye-
jutt npny hwdwlupgbipmd poyjunpynud  dhwytt wyuyhuh Jegbph putnie-
oiup, npuntn pupdpugynid k unipjljnhy hpuyniupubph yuownywinipjub
hwpg, huyj Unrubpnid (dpwtivhw, Shpdwthw) twpwnbudws b twb junw-
Jupdwb dwpdhbubkph punpnmibws inplwnhy wlnbph ophtwljutnipjut 4h-
Supluwl htwpun]npoipiniu?4: Ujuhiph Jupswljul wppupununnipyub op-
jEyup ny Uhuytt wthwwnwlwi, wy) twb tnpdwnhy hpujuwljuwt winbpt b
Cunhwinip wndwdp, ukpyuynidu Jedkph wmbnhp sh tmwjhu uyb Uninkgnidp, np
Jupswjut wppupugunnipmniup tkpuend | twb inpdwnhy hpudulju
wljnnbkph ppujuswthnipyut tjundudp nunuljut Jkpuhulnnmpniin:

Twnwpwbtkpht inpdwnhy hpujuwluwt wnbph tjundwdp JEipuhuln-
nonipjwh gnpswnnyype Yipuwyuwhbip buybu thnpjubg puunwpwikph nbnp b k-
np huwuwpulinmput punupuut hwdwlupgnd, holuwtnipyut wput-
owndwt hwdwlwpgnud: MUZU thinignudhg htiinn ywpndtunp U. Uwdhgyhlt
uotg. «Ppuljuwb puunwlwb hojuwbnipmniup jupnn £ wunwowtiu) gunwupuh
ynnuhg npujuytu unp gnpéwnnyputp dknp phpkint wpyniupnud, ns Uh nhw-
pnid sh vwhdwbwhwlynd wytt hwuwnnd, npp twpujhunid unynpupwn Yns-
Ynud Ep wppupunuunnipnit: Quundubph b hwjulohnutph hwdwlwupgh
huwdwwnbpunnid puunuljui holuwnipjuip punipugpnid k ny wjipuws wpnpw-
pununnipniup (wwinuliuwb hdwunny), nppuwt opkuunhp b gunpswnhn ho-
huwtnipinititnh npnodwt b gnpénnnipniiubph Jpu winhy wqptgnipmniu

2 Sl'u Teccen B. M. OCHOBBI KOHCTHTYIIHOHHOTO Tpasa. M3, 2-¢. Tlerporpa: 1918, https://constitution.garant.ru/
2 Sk'u Yewor JI. M. AnMunncTpatiBHas roctuums. Teoperndeckue npobnemst. JI., W3a. JIeHUHTp. YH-Ta,
1973, ko 30:
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niikwny, «aqpuitip hwjuwuwpulonkny hpujwlwt htwpuynpnipynitp»»:
Jupswjwt hpwynitph dkl wy dwubwgbn wond k. «Unpdwnhy hpudw-
Jul uﬂlmhph tjundudp puunuljuh qtpulhullnqmp]nﬂl]} nuuwlui hpfuw-
imput’ whnwluwb holuwinpyub wy) &ounkph opklunhp b gnpswnhp ho-
huwtnipiniuutnh ypuw wgptignipju hhdtwlw dutkphg vkl E: funwpuik-
nh Ynnuhg tnpdwnhy hpudujut wubph vnnignidp hppwinipjut tw-
puswndwt Ukpwuhqunid quunidubph b hwlwlohnutph wywhnddwu
Junlnp gopshp b Unpdwnhy hpuwduljwb wntph tjundwdp gunulut -
puwhuljnnnipinitp opkunhp hopwtnmipinittiphtt <hwjwhpuyuljut» opkp-
ubkp pungniubnt thhnpdbpp «quuybiny wdktwupbnp theongu k: Ujniu Ynnuhg,
gnpswnhp dwupdhuubph tnpdwwnhy ppudujui wjnbph tjundwdp punw-
puuh yEpwhulnnnipiniip poy) b tnwjhu tputg qipé wwhb] wwonhth, {hw-
gqnpoipniuattph wiagdwdp hpuwjwiwgynn tnpdwuntnd gnpéniubtnpinithg»?:
busyku uyytg, Jupsujut wppupununnipniup tkpuend | hwb inpdw-
nhy hpwjuwluwb winbph tundudp punuljut Jkpwhunpnipniup, vw-
Juyt wyu hwpgnid whwp £ juwnwpk] juplnp £ogpund. «Jupswljub wppw-
punuunnipniy hwulugnipmniip thpuend £ dhuyt Bipwopbiunpuljui h-
pujulut wlinbph ophtwjwiunipjut tjundwdp nipgquijh gunulwui k-
pwhulnnnipniup: Utnuynuijh gunuwut Jepwhulnngnipmniop Jqupswlju
wpupununnipinil sE27: (kniu mbuwpwtiibpp tnybwbu tonwd G, np Jupsw-
Jub wppupunuwwnnipntt Ehwdwpynud dhuwyt punwputh nignquyh yEpwhu-
ynnmipniup?: Uunpnujh gunujut yekpuwhulnnnipniup gnipu b Jupsw-
Jul wpnwpuguunipjut swjw)utphg, puth np wyt hhdbwuind ppulw-
twgynud Ens ph qupswjuw nuunwdupnipiui jupgny, wy) pphulut jud pu-
nupughwljul puunuwyjupnipnibubpnud, Epp pguunudnpp (nwsnwd E §nuljpkn
ppiwut jud punupughwlwi gnpstp:
342 Mpnulh b winmpnulh puunwlwh JEpuwhulngnipiniip
Twnwjupughnnipjut vk wpwbdtwgynid ki tnpdwwnhy hpwduiub
wlubtph hpujuswihnipjut tjundwdp ninnuljh (widhowljut) b winiynuyjh
(Uhounppuynpyws) puwnwlwb Jkpwhuljnnnipjut nbuwljubpp?: Qignuyh

% Cauukmii B. M. Opranun3zanus cynedHoit Biactu B Poccuiickoii ®denepamuu: yued. mocodue. M., 1996,

c.290

% CrapuioB HO.H. CyneOHbIiI HOPMOKOHTPOJIb Kak CIOCOO OOECIeYeHHs 3aKOHHOCTH ITyOIMYHOTO

ynpasienus // FOpuandeckne 3amucku (HayqHO-TIpaKTHYeCKuil xxypHai), 2014, Ne 4, c. 27.

7 Sku R, Shp-Bmjuwuyuwb, Gwpswliub wppupuyunmpput htunpunnp Jupswljub

hpwniiph hwdwlwpgnud: bpu. ghwn. phljiws. winkiwjununipnii: 2008, L 8, . vwbinuiywb,

Jupswljul wpnupunuwnnipiniip hbnpunphpnughtt Gpyputpnud. juyugdwt b qupqugdwui

hhdtwpunhpubpp: Uktwgpnipni: Bp., 2012:

2 Sk 'u Bonnep A.T. TlpiMeHeHIe HOPMATHBHEIX IIPABOBBIX AKTOB B IPAKIAHCKOM NPOLECCe: aBToped. IuC.
n-pa topuna. Hayk. M., 1980 // Wz6pannsie Tpyae:: B 7 T. T. II. McTOYHMKH Tpa<IaHCKOTO

nporeccyansHoro npasa. M., IIpocnekr, 2017, by 74:

»Sk'u Bonnep A. T., KButknn A. T. CyneOHblil KOHTPOIb B 00IaCTH FOCYIapCTBEHHOTO yIpaBiIeHus. M.,
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JEpwhulnnmpjut ghypnid puunuwljuwt Jupnypp twhwdbnynwd £ Eupuwo-
phuugpuljut tnpdwnhy ppudujui wlnh vwhdwbwnpuljuinipmniup b o-
phtwljuwumpniup wnnighne tyuwwnwlny, nph wpynipnid hpwjwunt nu-
nwputp yhdwplynn tnpuiuwnpy hpujuljub wnp (Jh&wpljynn npoypen) dw-
twsnid £ wybiih pupép hpujuwpwbwlwb nid niikgnn tnpdwnhy hpuduljut
wluht hwwunn b wtduybp jud gput hwdwywnwujpwing:

Gupwontuunpuljutl tnpdwnpy hpwjuluwb wlnkph vwhdwbwnpulju-
unipjwi b ophtwjutinipjut tjuwndwdp ninnulih punuljut ykpwhulynnnipe-
it hpuwjubwgumd ki 22 vwhdwbwnpujuwt guunwputp b 22 qupsulju
nuuwpun:

Ubuninnuh Jepwhuljnnmpjut ghypnid guunwpuip ppiuljut jud pw-
nupughwljut Jtdp (nuskihu kgpuljugund E, np Jhpundwt tupulju Gupuwo-
phuugpuljut tnpdwnhy hpujuwlwi wnp hwjwund E wydkh pupdp hpu-
Jupwtwlwi nid niukgnn wljuhi, b wyny yununwpwinipjudp hpudwpynud
E wyt Yhpunky:

Zuw) b pniu mbuwpwtibpp ninnuijh b wininujh punwwt yipwhuln-
noipjuwl nkuwlubpp wtduwinwd Eu juyt b tkn pdwunny gunujut Jepuhu-
ynnmipnit: Ujuybu, bpuip tond Eu. «LER wpnudnyg puunujut JEpuhuln-
noipniup b huyn £ quihu wyt ghypnud, tpp jurwdupdwi dupduh wjnbpp
nuunupuih Ynnuihg hwnntl) ntumdbwuhpynid L opptiwjutinipjut nbuwly-
jnihg iputg qnpénqmpnibikph ophtwljwimpjui hwunwndwl hwdwp
swhwgpghn wdwig b jurwjupdwt dwpdhutbph nhundubph hhdwt dpu:
buy Jhpupbpnud b juyt pdwunny wlpnbkph (gnpénnnipiniiiiph) ophlulw-
unipjwt tjundwdp guunuljut Jikpwhulnynipjuip, wyw gu wknh k niuk-
und wyt dudwbwly, Epp wyu jud wyt wljnh (gnpénnnipjul) ophtiwjwiniye-
jniup sh hwighuwtnid puinwpwith hunntly ptntpjub wpwplu, wy] ntunwd-
twuhpynud E nwinwpwih hpuwduunipjuip yekpugpus  gutjugusd punu-
puighwuljut b ppwjutt gnpsh nusdwt juwwygnipjudp»:

busytu tjuwnnud kup, mbkuwpwuubpp tbn hdwunny punwlju Jepuhu-
Ynnnipniup tnytwginud Bu ninnujh guunwlwt Jkpuhulnnnipjui htin, huy
(bt huwunm] Jkpuhulnqmpeiniip’ winmnujh yunwulub JEpuhulnnnipe-
Jutt htwn:

Unwtdhtt dwutwghnbbp «<aippuijh b wininnquljh quinnwlub yEkpwhuln-
noipnty wtjutdwt thnjowpkt oginugnpénid L «JEpuguljut b juqnuuy

1973, to 25, Hukntun B. CyneOHbIi KOHTPOIb 32 HOPMATHBHBIMH MPABOBBIMU aKTAMH B IPAXIAHCKOM M
apbuTpaskHoM mponecce: Mororpadmusa. M.: Bonrepe Kmysep, 2010, b 26:

% L. Ughywb, U. Mhupoyyut, bpuduiwt whunpnit b opptwwinipinii: 2-pg hpuan,, Bp.,
2001, ko 212, Beasies B. II., YmapoBa M. A. Cye6Hbli KOHTPOJIb B CHCTEME TOCYAapCTBEHHOTO KOHTPOJIS:
obmereopetndeckuii popmar. M., IOpmturdopm, 2021, ko 109:
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(Ynuyptwn) Jipwhulnnnipniy wtduinudp: Cun wyu Uninkgdwb Ynnutwlhg-
Ubkph’ Ybpugului Jhpwhulngmpjuip tnpiwny hpudwlub wlnbph oph-
twlwunipyut uinniqiu nithybpuw) dkjpwithqd £, hul jugniwg (Ynuypbu)
JEpwhulnnmpiniut wyju Yud wyt gnpép putikjhu punupuith Ynnulhg hpudu-
Jul tnpdbph punpnipjut pipugujupgh dwub B3

Jhpugului b nuypbn gunwlut Jepuhulnnnipnitt whwiundubpp
hunnly ki vwhdwtwunpuljut punujupnipjuip: Ykpuguljut gunulut
JEpwhulnnmpntup yepuwpbkpnud £ uyb ghwptpht, bpp tnpdwnhy hpuduljui
wlinkph vwhdwiwnpuluimpniip vnmgynud £ wiluju nalpkn hpadw-
hwpwpbpmpjmbtbkphg, tnguhul dhsh wyn wlnp Yhpunkjp: Ophtwl 22
Uwhdwbunpnipjut hwdwdwyt' Jipuguljut Jkpuhulngmpejut hwupgnd 22
ntwhdwbwnpuljub guunwput jupnn kb ghdt] Ugqquyht donngh yungudw-
Ynputiph 1/5-p, Yunwjwpnipjniup, Zubtpuybnnpjut twjpuquhbp b Uwpnn
hpunnibipibph wupnyuip whljwp Yniypkn hpujuhwpupkpmpiniubtph
(hpwJwlwt yt&h) wnwynipiniihg:

2Z Jupswljut nuinuwyupnipjub jupgny tnpdwwnhy hpwduwlwb wlnh p-
pujuwswthnipinibip upnn Edh&wpljdby huyybu JEpuguljul, wybtybu b §nly-
pbwn: 22 qupsujut punujupnipniunud ninpujh-Jipuguljut punuljut
JEpwhulnnmpntut wew £ wyt ghypnud, tpp 22 Jqupswjut pguunwput
phunid Uwipnnt hpuyniupubph wuownwwip, hasyku twb Gplhwtth wjwqutnt
Julpuljgmpmiip Bplwbh wjwuquinte whnbkpp Jhupytnt ghypmd (22
Jups. nuwn. op.-h 192-py hnnqwsh 3-pn dwu): Minnuljh punuljub ykpwhulyn-
noipjui wju wkuwlp hwdwpynd E Jipuguljui, pwth np tpgws unipjijn-
ubkpp Jupnn Bu pguunwpuinid Jhdwpyl) tnpdunhy hpuguwljuw wjnh ppw-
Juswihmpiniip wiuu Ynuyptn hpudulub Jedh wnluynipniihg:

2z Jupswuwt nunuwjupnipniinid nunnujh-Yniupbn nunuljut Epw-
huljnnnipniut wnlw E uyb ghypnud, tpp dwutwynp wdh Ynndhg Jhdwply-
Ynn unpdwinhy hpwdulut wljnt wthuwnwljut hpujuljut wljnny Jhpun-
Yt k(22 quips. quun. op.-h 192-p hnpwsh 1-ht dwuh 1-ht Yhwn):

Mnnulh b winiynujh nuwnwjut Jkpwhulnpnipjut nkuwlubpp ny ph
Uhdjutg pugunnid b, wy thnpjpugunid bu: Gpt Jupswljut nunwdwpniye-
jutt Jupgny httwpwynp skt mpnujhnpbt Jhdwuplt] inpdwnhy ppudujui
wljnnh hpwuswthnipiniip, wyw Jupswlub, ppiujut jud punupwughu-
Yul ykd&p (nudnn qpuunwynpp Jupnn L oguuugnpst) wuniqnuiljh guunwjui gk-
puwhulnnnipjul junniguljupgp: Ophlaly hkpwpdwlnng juquulybpunipni-
up hpkt Jupsujut yunwupwiwnynipjut tipwupltnt dwuht Zkpniunw-

31 Sk'u SIpkoB B. B., Cnnuun U, H. Cyne6HbIii HOPMOKOHTPOIE B TPAsKIAHCKOM H apGHTPaKHOM [IPOLECCe:
COBpPEMEHHOE COCTOSHHE U IyTH coBepiieHcTBoBaHus // BectHuk CaHkrt-IletepOyprckoro yHUBepcHTETa,
2018, IIpaBo, Ne 4, Lo 555:
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wnbunipjutt b pwnhnih hwtduwdnnnyh phy 98-U 07.07.2022 . npnonidp yh-
Swpll) k22 Jqupsujut punwpuinid: 9hpghtiu tpdus Jupswljut gnpény w-
uniynujh puunwljui Jkpuwhulnnnipnt | hpuwljwtwgpk) Zkpntunwntunte-
jut b punhngh hwbdtwdnnmlh 01.07.2021 p. phy 109-U npnodwl tjundundp,
npny uwhdwynid £ wiswthwhwuttiph wnnnonipjui, dinwynp b hghljuljue
qupquguui, nuunhwpuynipjut ypw htwpwynp puguuwljut wqptgnipe-
it nitkgnn wbhuwjunnquljut hwnnpnnudubph npnodwt sunhnpnohsubpp:
Zwbdtwdnnnyh phy 109-U npnonudp Yhpunyk bp twb huggdnph thundundp
npybny tput Jupswjuwb yunwujpwtwnynipyut tipwupytint dwuht phy
98-U. npnpdwt hhdpnud: 22 Jupsuljw nuwnwpwin phy 9%/4324/05/22 Jup-
swjutt gnpédny 14.12.2022p. Jdnnud k) k. «Nunidtwuhpting Jh&wplynn n-
pnodwtt hhdpnid npdws ZEnniunwunbunipyut b (funhnh hwtdtwdnnnygh
01.07.2021p. phy 109-U npnonidp Funnwpuinh wpdwbwgpnid b, np wiquud k-
ptwinbudh wyt, np hpwjuwlwb wynh hkppulwui hwdwphg widhgwutu ht-
nn hpujuut wlinnwd uoyky k «Us munp, npp tpwtwlnd E, np hpuwdujub
wlunt wthwnwljut punyprh k, b wydwsd npnonidp hp ppdwinulniejudp b p-
unypny pkl tnpdwnpy | (rwnwpuwith quuhwndwdp), pwih np nupusynud
E wbnpny pyny wudwhg Ypw, vwljuytt hwipyh wetkny, np wybt ywynnbwy bu
sh hpuwywpwyt] (wnjuw sk «Arlis.am» hppujuljut nkntjundujuit hudw-
Jupg Juypkonid) b sh puygniug by «Unpdwnhy ppwduljut wlynkph dwuhb» Zw-
juunwih Zwipuybnnppub opkiph wwhwbetbpht hwlwwywnwuwb' Yw-
wnwpwip wyt sh jupnny guwhwnt) npybu tnpdwnhy hpujuwljut win b Yh-
punt) Zuygynph tyuundwdp: Udkjht, hhdp pugniubng Jtpp owpunpdws h-
pujulut unpdbpp, Ywnwpuip hwunnwd B, np uny gonpényg Munwupuwin-
N hpwywunt skp tpdwsd npnpnudp Yhpwuntk) Zuygdnp pubpnipiut tfundudp
b wyt gk Yh&wplyny npnodwt juyugdw hhupnid»:

Loywst wininnuljh nuunwlwb Jipwhulngnipjutt quuwljut ophtiwmy L,
pwith np qunuwynpp hwuwnk k, np Zkpntunwnbunipjut b punhngh hwtdw-
dnnnyh 01.07.2021 . phy 109-U. npnonudp sh hpuwwpwlyby, ntunh wyt hw-
Juwunwd E wdbih pupdp hpujuwpwiwlwi nid niukignn wlnbpht, vwluygt wyy
nnnonudp ny ph whdubp E fwbwgh), wy wupquubu wyb sh Yhpunk;:

343 Mnnuljh punuljut Jkpuwhulnnmipiniup b tnpdwybpuwhulyn-
nnipjniip

Qpuljutmpjut vk unpdwnhy ppudujut wlnbtph tjundwdp ninnuyh
npuuulut Jekpwhuljnnnipniup kppbdt wijuunud o btwb inpdwydbpuwhuln-
nmipinil: Cunhwinip wndwdp mpnuljh nunwlwt Jepwhuljnnnmipnitp b
unplwybpwhulnnnipnitt niukt tnyb pndwinuynipmiup, Wupquuytu wju
wifwinidibph hupwpkpulgnipmip Juh]ws Ewyb puihg htnhtwlp nu-
nwljul Jkpwhulnnnipjub opyljnn £ hwdwpnid hpudulut hnopd]}, Iahn unp-
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dwnhy hpujuljut wlnp (unpdh wdpugpdw dup), nph dwuht Yuogh hwenp-
hy:

Uju pudunud Juplnp L hunwlkguty, np «anpdwdbpwhuljngnipnius hwu-
jugmpniup sh Jupnn Jepupkpl] wthwnujut hpujujuwt winbph jud
whwnwlwt hpujwlwt jupqunpuqpbph hpwdwswihnipyutt gunulut
unniqguuiip: Putit wytt k, np wpwtdht hinhtwlutp inpdwybpuhulngnipjut
opjjinn E hwdwpnud ny vhwyju tnpdwwnhy, wy) twb ny inpdwwnhy wljnbpp,
huswbu bwlb hpwdwlwh punyph gnpénnmipnittpp, $ingkpughugh Yeuwnpn-
uh b unipgklnubph dholi Yupyws wuydwbwmgptpp®? jud hpuduwunipjut k-
pupkpuy Jegkpp®: Ophtly Jupswliwb hpunniiph pnu hnhtwljudnp
dwutiwgbntbpp wond i, «MEnwljuwt jurwdupdwi njnpunid qunulju
Jtpwhulnnnipjmt hhdbwlwb pnduinulnipmiip  tinpdwykpwhulinnnipe-
i B, wyuhtipl' 04 punupwghbpp b wyy jhugnpws whahip nuinupuinid
Jwpnn b yhdwpll] tnpduwnhy b wmthwnwljubt hpuujub wnbpp»34:

Uju dbkoptpnidhg bu wwupq L quntnud, np unpldwytpwhuljnnnipjut opjkljn
E hwdwpynid ny Uhuyt hpuuljwi unpdp (bnpdunhy hpuuljuwi wlunp), wy
twl wthwnwlwb ppuduljut wnbpp:

Uthwunwlwi hpuwduluwi wlinbph tjundudp qunuljut Jekpuhulngnt-
pintup <anpluwybpwhulnnnipniy widukjh wopwpynipjut mbnhp sh nw
dhuytt wyt nypnud, bpt tdwt wiundwh Ynnduwlhgubpp, hbnbbng 2. £Eqkup
Uninbkgdwtp, hpuulub inpd wubiny hwuljunid Eu ns vhuyt tnpdwwnhy, wyg
twl wthwinwlwh jupqunpugpbpp:

Ujuntwdbiwyuhy, hbnpnphppuihtt hpwwghunipniiond wthwnwljw
Jupqunpugpbpp ppuwduljut tnpd npuybne 2. LEqkth dninbkgnidp mwupw-
snid sniuh, ntunp ghntwjuiibph dké dwup inpdwybpuwhulnnnipni wuk-
1nY hwuljwunid £ dhwyb tnpdunpy hpuguljut wjnbpnid b hpwyntuph wuy-
nnlulwh wy) wypipbpnid (ophtiayy” inplunhy wwplwiwgpbpnud) wd-
npugpyus hpujwljut unpdkph ophtwjutinipjut putnuljut uinnignudp:

344 Tunuljumt JEkpwhulnnnipniup b quunulwut huljnnnipniup
({tpwplitihy Jupnypn)

Twunwluwi holowintpjuwt nkuntput Uk JEpunuu punuljut wnjutik-

2 Sk'u SIpomrenko H.HA. HOpMOKOHTPO/IB: KOHCTHTYLHOHHO-IIPABOBBIC OCHOBBI U POJb B MEXaHH3ME
peanu3anuy KOHCTUTYIIMOHHO-IIPABOBOM OTBETCTBEHHOCTH: AUCCEPTAIH ... KaHj. IOpun. Hayk. UentOuHck,
2006, ko 13:

% Sku SApomenxo H. H. CyneGHblit koHCTHTYIMOHANM3M B Poccuiickoit denepanuu: NOHATHE U CHCTEMA
ocroBanwmit // Poc. FOctumms, 2013, Ne 8, Lo 4-6:

34 baxpax /1. H., Poccuiickuii b. B., Crapuios 10. H. AnMuHucTpaTHBHOE MPaBo: y4eOHUK JUTS BY30B. 2-
€ U31., u3M. u jgor. M., Hopma, 2005, c. 7580
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nh qupéniubmipniup npulynud k npybu gunujut Jekpuhuljnnnipjut nk-
uw®: Zupg k dwgnud’ 22 Jkpuplitihs nuinupuibh Ynquhg 22 Jupswljwi nu-
wwpwih 22 Jups. qun. op.-h 26-pn gjluny vwhdwinfws Jupgny inpdwnhy
hpwduwlwi wyntph hpwdwswihnipyut Jhdupduwb wpyniupnid juyugpus
npuunulut wlnkph ykpubugnidu ulpr}]nnp nuunuljut yipwhulnnnipmnih k:

2Z Ytpwpliihy nuunwpwih gnpéniubnipiniup hupuht sh hwdwpynd tnp-
dwwnhy hpwjwlwt wlnkph hpupduwsuthnipijut tjundwdp ninquijh punw-
Jut ykpwhulnnmpinil, pwth np 22 JEpuplithy nuwnwpwih unniquub wi-
dhowljul opjjunip ny ph 22 Jupsujut puunupuinid Jhdupyyuws tupwo-
phuugpujut wlni k, wy) 22 Jupsujut guunupuith gunuut wlinp: Uu
wnnidny pugniubh £ wytt ghnbwjuubph dninkgnidp, npkp Jepupuths wn-
Jjuth gnpéniutnipiut juyuwlgnipjudp ogunugnpsénid ki «quuunmljut huljn-
nnipniiy wijutnadp®:

Twunwlwi JEpwhuljnnnipjubp pinipugpujut £ wppupununnipjut
ponp hwnljuthobpp: Uhlunyt dudwbwl, uwyh nith hknlyw; wnwbdbw-
hwunljmpintup. punujui hujnnmpntt ppujubugunid Eu pupdp wunjuth
nuuwpwutbkpp, npnup unnignid B gudp wnjwth nuunwpwutkph winkph
hpu]uswthnpniip: Uy Yhpy wuws punwljub huljnnnipmnibb hpuljwiug-
Ynud | nuunuwljut hwdwlwupgh tbkpunid:

Bqpuljugm pmiuubp

Upqupununnipjut b gunulut Jekpwhuljnnnipju hwpgtpp swupntiw-
nud B dbw) ppudughunnipjut mkunipju b wpulnhlugh jEunpnund, pu-
uh np gpuip YEpwpbpnud Gu hpuduljub yEnnipyut hhdtwpwp ulqpniiupuk-
nhtt b punupwughtnh hpwyniupubph Wuownwywinipjut hwupgkphte: Znpjw-
snid Junwipyby k junppuyghtt dhedninuyghtt ykpnisnipinit wppupununnip-
jut U puunwlwt Jepwhulnnmpjut hnjuhwpwpbpnipniuubph yipupbpuy,
husp pnyp £ nwhu wybkih wdpnpowljub wunljpugnid juqubk] gputg qop-
Swnnypubph b nhph dwuht hpujwlwi hwdwlwpgnid:

«Jupswlijult wppupugunnipniy b quunujut Jipuhuyngnipniis
hwuljugmpinitiiph ntuntdbwuhpmipiniip gnyg b wnwhu nputg puqluqu-
unipniit nt pupynipiniup: busybu gnyg g hbnnwgnuunipnip, guunulut
JEpwhulnnmpiniup qupquy bu wppupununnipjut jpugnighs gnpdwnnijpe
sk, wy) Juplnp dkjuwthqd E, npp wywhnymd £ opkuph gipujuynipiniut nu
wpupnipniup Jqupswlut gopspupugubpnud: Twnwlwt Jikpwhuljnnnipe-
mniup, npp hpwjuwbwgynid £ hsybu ninnuljh, wybtiybku £ winignuyjh dukpny,

3 Sk'u Bocko6urosa JL. A. Teoperuyeckue ocHOBHI cyneOHON BracTu: yueOHuk. M. , Hopma: UHOPA-M,
2017, k9 161:

3 Sk'u Tragsimesa O. B. AKTyalbHbIC BOIPOCHI CyIeGHOTO paBa: yaeGHOE Ocobue AT By3oB. M.,
IOpaiiT, 2020:
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wpnnibuyknnpbit quownwwinud £ punupwughtph b ppuduwpubuljut wi-
dwig hpwyniupubpp whnwlwb dwpdhutubph whophttmjut gnpénnnipeniu-
ukphg: Uw, hp hbppht, tyguwunnd b quunwljuwt hwdwwupgh tfundudp
Junuwhnipjut b ppuduljut wmtdunuiignipjut dwjupguljh pupdpugdwn:

Npwtuqh Jupsujut wppuwpugunnipmpniup suwhdwbwthwlyh dhuyh
Jupswlut wnkph ophttwwunipyu nhnnwpldwdp, jupbnp | iwb kpunt;
unpdwwnhy hpujuwljuwt wnbph tundudp punulut Jpuhuljnnnipiniip,
husp hojuwtnipjutt mwpwgwndwt b hppuduwljut whnnipjut hwunwndwi
hwdwp Juplinpwugniyt gnpshp k:

Puigh wyy, whpwdbown k swpniuwlt] hbnnwgnuunipniuikpp, npnip Yog-
ukt Juunwpbjugnpstint Jupswjuwt wppupununmput b gunulut Je-
puwhulnnnipjub gnpdptipugutnp, hsyku twb Juywunkt wppupwugh, pu-
thwighl b wpynibwdbn gunuupnipjutp: Yupbnp k, np hpudulju hw-
dwljungp, npp wpdwquipnid E dudwtwljulhg ywpunwhpuydkptbpht, dpwnw-
whu wpjuwnh punupwughutph hpwyniupubph Wuonwwinipjul ninnnipe-
Judp:

Ujuyhuny, wpnupununnipjub b gunwlut Jipuwhuljnnnipjut thnpthw-
pupbkpnipenitittph hilmwgnunipniup pungdnwd k, np wyny EpYynt gnpdwnnipe-
ubkpp dhdjwig (pugunng b hwdwwnbn wohiwnnng hwdwlwpg B, npnup dhwuht
wwwhnymu b wpnup, puthwighy b wppynibwybn qunuljut gnpéplpug-
ubp, npnup Swnuynid bt hwuwpwlnipjui b nipupwisnip punupugnt ow-
htpht:

PA®UK XAHAAHAH — Aomunucmpamusno-npoueccyanshsle 63aumoOmMHOUERUA MENHCOY
npasocyouem u cyoeoHviM Had30pom. — B craThe npecTaBiseTCs MITyOOKUI U BCECTOPOHHUMN
aHaJIM3 B3aMMOCBS3M IPABOCYAMS U CyNeOHOrOo KOHTpOJS B paMKax aJMHHUCTPATHBHBIX
cyneOHBIX OTHOLIEHMH. B mepByro ouepenb, cTaThsi 3aTparuBaeT TEOPETUUECKHE BOIPOCHI,
Kacaroluecst TpaHyll PaBOCYIHUs U CyIeOHOr0 KOHTPOJIS, a TaKKe CIIOCOO0B MX IPUMEHEHUS.
OCHOBHasl LIeJIb CTaThU — ITOKa3aTh, KaKyl0 POJIb UTPAIOT MIPABOCYANE U CyACOHBIH KOHTPOJIDb B
aJMUHHCTPATUBHOM CYJONPOU3BOJACTBE PecryOimku ApMeHHs, M Kak OHHM BIMSIOT Ha
3aKOHHOCTb HOPMATHBHBIX IIPABOBBIX AKTOB U JI€ATEIbHOCTh aJMUHUCTPATUBHBIX OPIaHOB.

B pabore mnomyepkuBaercs, 4YTO CyAeOHBIH KOHTpOJb, SIBJIASACH YacTbiO MPaBOCYIUS,
MpeacTaBisieT co00il BaKHBI WHCTPYMEHT B TPABOBOM TOCYIapcTBe, OOECHeunBarOIINi
3aKOHHOCTb DPELICHUI aJMHHUCTPATHBHBIX OpraHoB. PaccMaTpuBaroTcs Kak NpsMble, Tak U
KOCBEHHBIE ()OPMBI CyneOHOTO KOHTPOJS, OIMCHIBAS HMX (YHKIMOHAIBHOE 3HA4YCHHE B
aJIMUHHCTPATUBHOM, YTOJIOBHOM U KOHCTUTYLIMOHHOM CYAONPOHU3BOACTBAX.

Ocoboe BHUMaHHE yIENseTcs] CyAeOHOMY KOHTPOJIIO 33 HOPMATHBHBIMH IPAaBOBBIMU aKTaMH,
OTMEYasi, YTO 3TOT MPOLIECC Ba)KEH Ul 00eCIeYeHusl 3aKOHHOCTU B c(epe roCyAapCTBEHHOTO
ynpaBieHus. B cratbe wu3ydaeTcd, Kak CyJbl OCYILECTBISIOT IPOBEPKY 3aKOHHOCTH
HOPMATUBHBIX INPABOBBIX AKTOB, U KaK 3TO OTpaxkaercsi B cyneOHOW mpaktuke PecmyOmuku
Apmenus. Taxxke aHanu3upyeTcs B3aMMOCBSI3b aJIMUHHCTPATUBHOIO MPaBOCYAUS U IPOLELYD
MIPUBJIEYEHNUSI K aJMHHUCTPATUBHOW OTBETCTBEHHOCTH, OTMeEYasi, YTO aJMHUHHCTPATUBHOE
[IPAaBOCYANE HMMEET CBOM OCOOCHHOCTH, KOTOPBIE Ba)KHBI IPH PAa3pelICHHH CIOPOB MEXAY
aJMUHUCTPATUBHBIMHU OpraHaMH U YaCTHBIMU JIUIIAMHU.

B craTbe Taxke 00CYKIAeTCs pa3Inune MeXIy NPSMBIM U KOCBEHHBIM CyIeOHBIM KOHTPOJIEM,
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BBIICTSIE aOCTpaKkTHBIE W KOHKpEeTHbIe (OPMBI KOHTpOJs. IIpsiMol CyneOHBI KOHTPOJb
paccMaTpuBaeTcs Kak MpolLecC HEMOCPEACTBEHHOH IPOBEPKH 3aKOHHOCTH HOPMATHUBHBIX
MPABOBBIX aKTOB, B TO BPeMs KaK KOCBEHHBII KOHTPOJIb OCYILECTBISETCS, KOTA CYJ BEIHYKICH
3aTPOHYTH BOIIPOC 3aKOHHOCTH B XOJI€ PACCMOTPEHHS KOHKPETHOTO Jea.

B 3aKII0YHMTENHHOW YacTH CTaThbU OTMEYAeTCs, YTO INPABOCYIAHE U CYNeOHBIH KOHTPOJb B
AJIMHHUCTPATUBHBIX CYZEOHBIX OTHOLICHHAX HMEIOT YETKO B3aWMOCBSI3aHHBIM XapakTep, 4TO
CcrocoOCTBYeT — Pa3BUTHIO  IIPaBOBOIO  TOCYJapCcTBA W IIOBBIIICHUIO  IOJOTYETHOCTH
TOCYZapCTBEHHBIX OPTaHOB.

KiueBsble cjioBa: npasocyoue, cy0ebHblii KOHMpOb, AOMUHUCMPAMUBHOE CYOONPOU3B0OCHIBO,
HOpMamueHble Npagogvle aKmbvl, NpPABO8oe 20CYOAPCMB0, NPAMOU CYOeOHblll KOHMPOTDb,
KOCBEHHbIL CYOeOHbILL KOHMPOIb, HOPMOKOHMPOIb, cyoebHas cucmema PA (Pecnybauxu
Apmenus), npegocxo0cmeo 3aKona

RAFIK KHANDANYAN - Administrative Procedural Relations between Justice and Judicial
Oversight. — The article presents a deep and comprehensive analysis of the relationship between
justice and judicial control within the framework of administrative judicial relations. First and
foremost, the article addresses theoretical questions concerning the boundaries of justice and
judicial control, as well as their methods of application. The main objective of the article is to
demonstrate the role of justice and judicial control in the administrative proceedings of the
Republic of Armenia and how they affect the legality of normative legal acts and the activities of
administrative bodies.

The work emphasizes that judicial control, as part of justice, is an important instrument in a legal
state that ensures the legality of administrative decisions. It examines both direct and indirect
forms of judicial control, describing their functional significance in administrative, criminal, and
constitutional proceedings.

Particular attention is given to judicial control over normative legal acts, noting that this process
is crucial for ensuring legality in the realm of public administration. The article investigates how
courts carry out the verification of the legality of normative legal acts and how this is reflected in
the judicial practice of the Republic of Armenia. It also analyzes the interrelationship between
administrative justice and procedures for imposing administrative liability, highlighting that
administrative justice has its own characteristics that are significant in resolving disputes between
administrative bodies and private individuals.

The article further discusses the distinction between direct and indirect judicial control, identifying
both abstract and concrete forms of control. Direct judicial control is viewed as the process of
immediate verification of the legality of normative legal acts, while indirect control is exercised
when the court is compelled to address the issue of legality in the context of a specific case.

In the concluding section of the article, it is noted that justice and judicial control in administrative
judicial relations have a clearly interconnected nature, which contributes to the development of a
legal state and enhances the accountability of public authorities.

Key words: justice, judicial control, administrative proceedings, normative legal acts, rule of
law, direct judicial control, indirect judicial control, norm control, judicial system of the RA
(Republic of Armenia), supremacy of law
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MIGRATION AS A CONSEQUENCE OF GLOBALIZATION:
MIGRANTS’ RIGHTS IN GLOBALIZED WORLD

LILIT GEVORGYAN *
Mediterranea International Centre for Human Rights Research

Migration has become the most egregious consequence of globalization, as the
interconnectedness of economies and societies transcends geographical boundaries across the
countries of the world. This paper explores the nexus between migration and globalization,
with a specific focus on migrants’ rights within the context of a globalized economy. It delves
into the challenges and opportunities, positives and negatives presented by globalization for
migrants, examining how economic, political, social, cultural, and legal factors influence their
rights and experiences. By analyzing existing literature and empirical evidence, this paper seeks
to elucidate the complexities of migrant rights in the face of global economic forces.
Furthermore, it explores policies and recommendations aimed at promoting the protection and
empowerment of migrants in the globalized era. Through this examination, the paper aims to
contribute to a deeper understanding of the intersection between migration and globalization
and to inform more inclusive and equitable policies for migrants worldwide. By exploring the
reasons and interconnectedness of globalization and migration, this paper tries to provide some
legal perspectives for future consideration:

Key words: rights of migrants in a globalized world, causes of migration, globalization and
migration, violation of rights of migrants, consequences of globalization

INTRODUCTION

Globalization is an economic, social, cultural progress in which individuals of different
cultural, ethnic, social backgrounds collaborate with each other in all spheres of life more
tightly than previously. Ubiquitous migration is one of the most visible and significant
aspects of globalization involving growing numbers of people moving along countries and
across borders, looking for better lifestyles, employment, and opportunities. It is supposed
to consider that globalization has laid the foundation of migration, but, in reality, migration
of people around the world started far before globalization. Globalization just increased
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migration volumes underpinning a new social class that is called “Migrants”. Migration has
always been an important part of social activity. Globalization has given a number of
supplementary opportunities to the migration process by opening the borders of nations and
activating displacement of people. Policy-makers should recognize this progressive state of
affairs, and appreciate the potential and actual contribution of migrants to sustainable
changes in a globalized world. Policies should be concentrated not only on migrants
themselves, but also on the process of migration considering that migration is a choice and,
in some cases, an option that has consequences. This means reducing the constraints for
people to migrate, ensuring that migrants’ rights are respected in host areas, recognizing and
supporting migrants’ contributions in all spheres of modern life and, also, the issues
connected to their rights and responsibilities. This all will provide for better cooperation of
globalization and migration providing an opportunity to better interact with each other and
become harmoniously interconnected'.

Over the centuries millions of people have migrated despite physical, cultural,
economic obstacles in search of a better life. The concept of migration includes moving
to reside in a country other than the country of birth of the person who migrates. The UN
gives an alternative definition of a migrant. “A migrant is a person who regardless of
reasons and status /legal or illegal/ lives outside of the homeland or the country of
residence for more than one year”. International migrants can be recorded according to
their country of birth, country of citizenship, last country of previous residence, duration
of time spent away from birthplace or last place of previous residence, purpose of stay
(visa type). There are two roots according to which migrants are specified: In one sense
the migrants are defined by their nationality, in another sense he or she is defined by
their residence?. Whatever the definition or the wording of the migrant, it is easier to say,
“The migrant is someone who voluntarily or involuntarily lives legally or illegally
outside of his/her primary or main country of residence”. There is a widespread academic
opinion that globalization has brought about profound and extensive changes in the way
people live, work, and interact and these changes in the minds of people have led to
changes in their behavior. One significant consequence of this global phenomenon is the
unprecedented surge in migration. People cross borders, seeking new opportunities, and
building lives in foreign lands at an unprecedented rate. This migration, fueled by
economic, social, and political factors in the globalized world, has become a defining
feature of the 21 century.

According to the estimates prepared by the Population Division, in 2020, the number
of international migrants worldwide has reached 281 million which equates to 3.6
percent of the global population. Female migrants constitute 48 percent of international
migrants. The primary result of migration is the origination of their rights on a legal
platform to scope the field and to cope with the issue. These statistics are approximate
because there are undocumented migrants worldwide. The reason for the lack of numbers
of migrants is the reluctance of the government to collect and analyze the data of
migrants. The data of migration varies from country to country which is interconnected
to the concept of naturalization, which is the process of decreasing the rate of alienation
in the country by naturalizing migrants®. The rate of migration varies significantly among
countries and differs from country to country and the propensity of the country to offer
citizenship may affect the migration statistics. Migration as a consequence of
globalization is a multifaceted phenomenon with both positive and negative impacts.
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While it offers individuals and families the prospect of a better life, it also presents
challenges related to cultural integration, social cohesion, and the protection of
vulnerable populations. As the world continues to evolve in the era of globalization,
resolving the complexities of migration will require collaborative efforts, innovative
policies, and a commitment to human rights*.

Positive sides of migration: The term of “Migration” includes a number of well-
defined categories such as migrant workers, as well as those whose status is not
specifically defined such as international students. In the modern globalized economy
migration has become a trend to create a better lifestyle. In the globalized world the
concept of migration includes positive and negative aspects to discuss. One of the main
positive aspects of migration is monetary remittance which has a poverty-reducing effect
on countries. Migrants have much influence on the current global economy. Migrant
workers’ remittances to their home countries have dramatically increased over the past
few decades. According to the World Bank’s Global Economic Prospects 2006,
remittances to middle- and low-income countries amounted to about $30 billion in 1990.
This amount is increasing over the years. During the 15 year period timeline, it reached
$170 billion with annual growth rates above 10 percent. Remittances constitute about 30
percent of total financial flows providing significant foreign exchange earnings. They
are equivalent to 2.5 percent of the gross national income of the developing world. Some
evidence indicates that monetary remittances of migrants have a positive microeconomic
effect in recipient countries. Moreover, remittance flows improve a country’s
creditworthiness for external borrowing®. In general, external monetary flow such as
remittances do have potential support for recipient countries because this flow mainly
goes to the poorest population of the country as migrants who send this money, in
general, are the representatives of the poorest layer of that country, therefore, they send
money to the poorest layer of their family members. This means that remittance directly
affects the poverty level in the country. Another benefit, connected to migration, is the
fact that migration has a positive effect on education, contributing to health outcomes
again as a result of monetary remittance. There are and are going to arise many other
benefits of migration that the world is going to experience, because the reality is that as
every occurrence has a beneficiary side so every occurrence has negative sides too.

Negative sides of migration: In spite of these benefits that try to provide a better field
for the migrants all over the world concentrating on migrant workers there are and are
going to continue to survive negative sides of migration that need evaluation. Migrants
are often vulnerable to exploitation and abuse, including wage theft, excessive working
hours, and hazardous working conditions in host countries. These negative aspects of
migration need evaluation and deep analysis. Protection from exploitation and abuse is
one of the requirements from lawmakers for migration law. Migrants’ rights strictly need
visa and immigration regulations. These regulations should be transparent, non-
discriminatory, and designed to facilitate safe and legal migration for various purposes.
Migrants should be treated with respect for their human dignity in any country. There
are also human trafficking horrors connected to migrants, forced labor or any other forms
of modern-day slavery that are the side effects of migration. In two words, there is a need
to evaluate both, positive and negative sides of labor migration and the legal framework
connected to it to make sense of the phenomenon fully.

Legal framework: The legal and inevitable consequence of current widespread
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migration is the formation of “Migrants’ rights”. Migrants’ rights are very complex and
interconnected to both positive and negative sides of globalization as Migrants’ rights and
even Human rights are equivocal and difficult to evaluate as completely protected or not.
Rights in a globalized economy refer to the fundamental rights and protections granted to
the migrants, regardless of their nationality or migrant status. These rights encompass the
principles of fair and safe working conditions, non-discrimination, equitable
compensation, the right to organize and collectively bargain, and access to social benefits.
The most important aspect of migrants’ rights is the migrants’ labor rights, because as a
matter of fact, a person migrates mainly to seek a better job and, therefore, a better lifestyle.
Migrants, who often move across countries seeking employment opportunities, face unique
challenges and vulnerabilities related to labor rights in the context of migration. Migrants’
rights in the globalized economy dictate that all migrants, including migrant workers,
should be treated equally and without discrimination based on their nationality, race or
other factors. Therefore, equal treatment and non-discrimination in the form of especially
fair and safe working conditions for the migrants are significant for modern human rights.
Equal treatment and non-discrimination include fair wages and appropriate working
conditions for migrants and endemic people. The concept of equal treatment requires that
all migrants, regardless of their migrant status, should receive fair wages for their work and
be provided with safe working conditions which is not always reality in the platform of
labor migration as often migrant workers are not treated equally to the residence of the
country where they migrated. Migrants should not be subject to exploitation or substandard
working environments. Migration and the protection of migrants’ rights in a globalized
economy are closely related to freedom of association and collective bargaining and
migrant workers have the right to form labor unions, join worker associations and engage
in collective bargaining to protect their fundamental rights and negotiate for better working
conditions and compensations. In reality, they may face barriers to exercising this right due
to various barriers, for example, lack of status. Humanitarian law requires that migrants all
over the world should have access to social benefits such as healthcare, employment
benefits, and retirement plans similar to those of domestic workers. Access to these benefits
may vary depending on the legal status and the specific policies of the host country, but
keeping track of the above-mentioned social benefits is essential for maintaining labor
rights. Therefore, many steps are being taken to protect the rights of migrants in a
globalized world, and to ensure fair wages for them and forbid discrimination toward them.
Migrants’ rights require advanced resources and easy access to these resources for migrants
if their rights are violated. These can involve mechanisms for filing complaints, accessing
legal aid, pursuing justice through the legal system, in many cases demanding asylum.
Access to these legal resources is able to provide respect for human rights, as migrants
should be treated with respect for their human dignity. The legal framework of the civilized
world is trying and doing many efforts to achieve high-quality protection, there is a need
for high-quality cross-border legal standards, regulations in a globalized economy.
Discussions of rights for migrants in the globalized economy are essential for
safeguarding their well-being and ensuring that they are not subject to exploitation or
discrimination. Achieving this justice often requires collaboration between governments,
employers, international organizations and civil society to establish and enforce legal
frameworks that protect the rights of all workers, regardless of their migrant status.
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The interconnectedness of globalization and migration

Globalization and migration are deeply interconnected and mutually influential
processes that have formulated the many aspects of the contemporary modernized world.
In some cases, migration both within the country and across countries is considered a
negative aspect of globalization as internal migrants are often held responsible for the
excessive growth of megacities in the country, as people tend to move from villages to big
cities to find better jobs and life, and international migrants are often thought to increase
unemployment in industrialized countries by undercutting local wages, and to benefit from
welfare systems in the host country to which they seldom contribute®. Globalization and
migration are mutually interconnected from the perspectives of economic, cultural,
technological, legal, political and environmental factors.

Globalization has led to the integration of markets, allowing for the movement of
goods, services and capital across borders. This free economic movement has opened
many national borders allowing the labor force to have more flexible mobility, because
migration is often driven by economic factors with individuals seeking better job
opportunities and higher wages in other economically developed and established
countries. This movement of people contributes to the global flow of labor filling gaps
in labor markets and supporting economic growth in one country and destroying the labor
market in those countries from which these laborers migrate. Europe, for example, is
faced today with a conflict zone stretching across the Middle East and North Africa, and
with several fragile countries, rapidly growing populations, rising urbanization and huge
economic inequalities in sub-Saharan Africa and South Asia. Global migration
nowadays stretches from the global South to the global North forcing developed
European countries to face migrant accumulation in their countries’. This is mainly the
result of multinational and extensive companies widespread along Europe underpinning
the new economically developed age for Europe and the economically ruined age for
some southern countries forcing the last to migrate to the economically more developed
North. This highlights the interconnectedness of globalization and migration from the
perspectives of the economy.

In connection to migration, it is important to mention that globalization facilitates the
exchange of cultural ideas, values, and practices across borders. This cultural diversity and
availability because of open borders as a result of globalization lead to increased migration
as people seek to experience or participate in diverse cultural environments. Migration
often results in the formation of diaspora communities, where people maintain tight ties to
their cultural roots while living in different countries. These communities contribute to
cross-cultural exchange and diversity in the globalized world. This kind of cultural
conversation forms a distinctive culture which is a mixture of diverse customs and
traditions of different countries. This kind of new culture embraces particles from different
countries from where migrants brought varied habits, customs, and culture. With increased
globalization and open borders this cultural interaction frames a hybrid culture that
includes the best from every different culture.

Further interconnectedness of globalization and migration is connected to the
advancement of technology. Progress in technology, especially in communication and
transportation as a result of globalization, has reduced the barriers to migration. People
can now easily stay connected with their home countries, making the decision to migrate
less daunting using cutting-edge technology to feel closer to home- telephone, computer,
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the Internet as means of everyday communication. Besides, technological promotion
facilitates the transfer of knowledge and skills. Skilled workers may migrate to areas
where their expertise is in demand, contributing to the development of new industries
and technologies.

Globalization usually impacts political stability, with economic and political changes
in one part of the world affecting other parts of the world or in other ways it is called the
“Ripple effect”. This kind of “Ripple effect” creates a bunch of states where the political
occurrences in one country of the bunch effect the political occurrences of the other
countries of the bunch. This establishes chain political actions around the states in the
bunch. Political instability, the policies implemented by the government, the distribution
of benefits and costs, conflicts, political persecutions, divisive ideologies in one country
because of political impact, can force people to migrate as refugees and asylum seekers
to more politically tolerant country®. Europe is currently faced with daunting challenges:
monitoring and protecting its borders, managing migration flows, attracting skilled labor
to address its economic needs, managing tension with migrant communities (especially
Muslim ones) to protect social cohesion and stability and integrating those communities
to the greatest extent possible. There appears to be a divergence between the economic
rationale, on the one hand, and the social cohesion and internal security rationales, on
the other, in the context of a European migration policy®.

From the legal aspect, globalization and migration are interconnected in the sense
that legal policies are being designed in the globalized world to control the migration
process. It is not an exaggeration to say that these legal policies are not enough to regulate
migration processes or they are not enforced effectively to productively manage
migration processes. Legal acts designed to curb international migration usually only
benefit illegal smugglers and employers who hire undocumented migrants to avoid
complying with existing pay and working conditions regulations. Policies that attempt
to restrict internal migration by making it difficult for migrants to gain access to urban
housing, basic human services, or even the job-finding process, are also usually
unsuccessful. More often than not, policy makers simply ignore the fact that mobility is
an important part of people’s lives, and any legal strategy should be designed to fit
people’s desires or to at least overlap them. For example, there is a need for lawmakers
to take into account that if mobility is an integral part of societies, it is easier to support
and regulate them rather than restrict'’.

Globalization has contributed to environmental challenges including climate change.
The globalization of industries and trade has led to increased demand for natural
resources and energy. This has contributed to environmental degradation, deforestation,
and resource depletion, exacerbating the impacts of climate change. Besides, the global
supply chain is interconnected in the modern global world and the disruptions caused by
extreme weather events or natural disasters in one region can have a cascading effect on
production and distribution systems worldwide. This can lead to economic instability
and displacement of communities and, therefore, migration. Globalization has led to
economic disparities between and within countries. Many developing nations are more
vulnerable to climate change impacts and face economic challenges and increased
poverty due to climate-related events, forcing populations to migrate in search of better
opportunities'!. The direct change from globalization to climate change and from climate
change to migration is discussed in the 5 chapter.
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Understanding the interconnectedness of globalization and migration is crucial for
policymakers, businesses, and individuals to navigate the challenges and opportunities
presented by these complex and dynamic processes mentioned above.

Migration as a consequence of globalization

Migration is the movement of people from one place to another, whether within a
country or across borders. When people shift places, they take different cultures, social
customs and traditions, or ways of doing things differently in the host country. There are
positive and negative effects of this for both the places they leave and the new places
they arrive at. In one sense, migrants take various ethical and national elements to the
host country, mixing them with the host country and alienating these things from the
home country, in another sense, they bring the same kinds of elements from the host
country to the home country undermining the national values. This creates the interplay
of cultures between countries because of migration which establishes a mixture of
cultures or “Unified culture” in a globalized world. Migration as a consequence of
globalization can be voluntary migration and forced migration. With voluntary
migration, people leave of their own free will, usually choosing to move somewhere with
more cultural, educational or economic opportunities. People may have the opportunity
to prepare to move by saving up money, learning a new language, or studying the new
culture they will be moving into. This kind of conscious migration is well qualified and
meticulously prepared by the individual for a long time. Today’s cutting- edge
technology, integrated economy all over the world opens many ways for voluntary
migration as a human being is prone to welfare and prosperity and also is very inclined
to mobility and changes. People born in Southern developing countries, for example,
strive for voluntary migration to the more developed Europe to make a good life. On this
platform, voluntary migration is closely connected to globalization. For example,
because of the globalized advanced economy, multinational companies, European North
may suggest the best opportunities for many migrants that are not possible to find in
African and Asian countries.

In connection with forced migration, people fear for their lives and are usually under
threat from political, social, or environmental forces. In this case, people may be moving
abruptly with few resources at their disposal. Countries that receive refugees or asylum
seekers usually have to provide things like housing, food, and transportation in the short
term'2. This is also tightly related to globalization. In today’s modern world wars are
becoming more and more bloody holding in terror people. The main reasons for war are
to assert dominance over another country, achieve political objectives, resolve disputes,
it includes territorial disputes, ideological differences, economic interests, the pursuit of
power. These political turbulences affect the people of both sides of the war, as they fear
for their life and future in that kind of insecure conditions. In the modern globalized
world, countries strive to expand and form one global state around the world so wars and
persecutions are the main instruments to achieve these objectives and, therefore, the main
agents for forced migration. Finally, climate-induced forced migration is important to
highlight. Currently, globalization leads to climate change, the details of which we will
discuss in another chapter. For now, it is important to mention that Globalization leads
to climate change, the last force to migrate to a more secure and favorable climate zone.

As we can discern, regardless of the reasons, migration is inextricably linked with
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globalization. Globalization guided by informational networks and technology is
transforming our world from day to day, leading to a more widespread migration. On
one hand, processes of globalization drive international migration, including disparities
in development, demography and democracy, the global jobs crisis, segmentation of
global labor markets, revolutions in communications and transportation, and
transnational social networks. On the other hand, international migration itself generates
processes of globalization, including the global transfer of money and goods, the
emergence of global cities, and growing social and cultural integration. International
migration can be considered a herald in the mainstream of globalization: it will either
flourish while the forces of globalization overcome nationalism, or its reduction may be
an indication that globalization has peaked and is retreating'>.

International migrants as a global occurrence, comprised about 2.8% of the world’s
population in 2000, and 3.3% of a significantly larger world population by 2015. Most
projections suggest that the proportion of migrants in a continually expanding world
population will continue to grow over the next century along with globalization, in
particular, as a result of steepening demographic gradients, and the effects of climate
change which is a primary result of globalization. The Fourth Industrial Revolution is
likely to further boost and complexify international migration, notably by altering the
ratios between irregular to regular and unskilled to high-skilled migrants as well as
improving the gender balance'4.

There is one final arena where international migration has an uneasy relationship with
globalization, and that is global governance. Until IOM became an associated agency of
the UN in 2016, it had often been pointed out that international migration was one of the
few truly global issues without a governance of the UN. Even now the existence of IOM
in the UN system remains contested. It is still true that there is no single legal or
normative framework that applies to all migrants; the rights of irregular migrants remain
especially contested. Migration as an existence should have one integrated management
authority to process legal policies and act and to enforce them uniformly in all countries.

Globalization is truly the trend of our age and its impact is being increasingly felt in
almost every region of the world. Anthony Gidens defines globalization as the
intensification of worldwide social relations that link distant localities in such a way that
local happenings are shaped by events occurring many miles away and vice versa. This
kind of wavy happenings worldwide create predictions among scholars that a globalized
world with globalized migration brings irreversible changes in civilized society and the
world will never be incised and will never have insular states as previously.
Globalization, interchangeably treated as a process, a condition, a system, a force and an
age, can also be described as the expansion and intensification of social relations and
consciousness across world time and world space'>. This kind of social relations drives
tight interaction between societies and therefore, migration of any sort. Thereby, with
the intensification of global occurrence, migration intensifies.

It is important to mention that migration is one of the characteristics of the modern
global world, which in turn affects the socio-cultural and political climate of individual
countries and entire regions of the world. This phenomenon is usually understood as
“increase of the scale of international migration of population, involving more and more
countries of the world in the migration interaction, qualitative change in the structure of
migration flows in accordance with the needs of the globalizing labor market”. At the
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same time, the globalization of migration flows is thought to be derived from the
liberalization of the flow of goods and capital and the globalization of population.
Globalized migration is not only a quantitative increase of the number of migrants, as
well as sending and receiving countries. This phenomenon has a significant impact on
the formation of modern migration policies at the global, international level. There is a
unification of the requirements for labor migrants, no matter how skilled they are. On
the other hand, working conditions and methods of personnel management are
standardized and unified at the same time. The processes of globalization in this sphere
lead to the fact that the geography finally loses its meaning: both for the host country,
for the country of origin, citizenship and nationality of the labor migrant, in accordance
with its requirements for skills and general qualification in a specific field, and for the
migrant himself - in accordance with the conditions of employment and residence in the
country to his requests and expectations!®. In the process of globalization at the
contemporary stage of world development there are close interconnections between the
streams of goods and capitals and the migratory movement of people. Thus, sometimes
they have different geographical directions, supplement each other, become a condition
and result of each other. With globalization developing and extending, there is a
formation of new divisions of societies in which migrants play an important role, filling
the economic niches in the developed countries.

The reasons standing behind migration

Migration in the globalized world can be driven by various factors, and individuals
themselves may be run by a combination of reasons. Meanwhile, some factors really
stand behind migration in the globalized world.

1. Economic opportunities: People often migrate in search of better employment
prospects, higher wages, and an improved and advanced economic environment. These
are economic drivers that motivate people to migrate to areas or countries with a stronger
economy where job visions are better. This kind of economic migration seeks higher
wages, a better lifestyle to allow migrants to earn more and improve living standards.
These grounds are exacerbated in the globalized conditions, as globalization leads to a
more inequal economy within different countries. Besides, people may move to start a
new business or invest in regions with more favorable and prospective economic
conditions. In some areas migration as a consequence of economic conditions is a
strategy for poverty alleviation, as individuals seek to escape poverty and deprivation in
their home regions by moving places with better economic prospects.

2. Education achievements: Students often migrate to find better educational
opportunities and institutions. It turns out, that not every country has educational
opportunities that are on the same level. Young people may migrate to access better
educational opportunities that are not available in their home countries. This is
particularly common for higher education, where individuals may seek universities with
renowned programs for better facilities. Scholas, researchers may migrate to collaborate
with experts in their fields. As the borders have opened in the globalized world and
languages and culture are not a barrier any more this sort of migration is becoming more
accepted. Migration for education often leads to better career prospects. Many
individuals choose to study abroad with the intention of gaining skills and qualifications
that will enhance their employment opportunities either in the host country or upon return
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to their home country. In this case there is an opportunity for them to find and study
fields or pursue research opportunities that are not available in their home countries. This
is especially true for fields that are newly discovered and are not thought of in every
country. This kind of educational migration gives the student an opportunity to study and
at the same time he or she learns new language providing them with the opportunity to
gain second language, get acquainted with new culture, new and more advanced network.
This experience may open doors to international career opportunities for collaboration.

3. Conlflicts and security: Political instability, conflicts and violence in one country
force individuals to seek safety and refuge elsewhere. Many migrants flee their home
countries because of armed conflicts in their home countries to seek protection and
asylum. This kind of migrant has no choices as their life is under the threat. Additionally,
people may flee persecution or discrimination, human rights abuses in search of safety
and protection in another environment. Not all individuals displaced by conflicts cross
international borders. Many become internally displaced persons (IDPs), meaning they
are forced to flee their homes but remain within the borders of their own country. Internal
displacement often occurs when people seek refuge in safer regions away from conflict
zones.

4.  Environmental factors: Environmental changes, such as rising sea level, extreme
weather events, and resource scarcity, disasters like hurricanes, earthquakes, floods can
force people to move temporarily or permanently. The phenomenon of climate migration
has gained increasing attention in recent years as a consequence of global climate
fluctuation. Climate migration is climate-related mobility of people that is driven by
gradual or sudden climate-exacerbated variations. The United Nations high
commissioner for refugees reports that an average of 20 million are being forcibly
displaced to other areas all over the world by weather-related events every year. The
same accounts foresee that around 200 million people will be displaced by climate-
related issues by 20507, In the macroscopic spectrum, climate change includes abnormal
heavy rainfalls, prolonged droughts, desertification, environmental degradation, sea-
level rise. In the microscopic spectrum, climate change includes the food and water
shortage in relation to the above mentioned climate disasters that force people to flee
away from their origin countries. In many cases, climate-related disasters have naturally
generated origins, which are difficult to control and in other cases, there are artificially
emerged factors, such as globalization and economics that contribute to climate
migration. Globalization has contributed to environmental challenges including climate
change. The globalization of industries, trade and the development of many branches of
industries, has led to increased demand for natural resources and energy. This has
contributed to environmental degradation, deforestation, and resource depletion,
exacerbating the impacts of climate change. Besides, the global supply chain is
interconnected in the modern global world and the disruptions caused by extreme
weather events or natural disasters in one region can have a cascading effect on
production and distribution systems worldwide. This can lead to economic instability
and displacement of communities and, therefore, migration. In the current globalized
world, economic disparities between and within countries are becoming more and more
widespread. Many developing nations are more vulnerable to climate change impacts
and face economic challenges and increased poverty due to climate-related events,
forcing populations to migrate in search of better opportunities's. Global trade in water-
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intensive goods such as agriculture products can contribute to overexploitation of water
resources in certain regions. Water scarcity and agricultural challenges, exacerbated by
climate change can lead to a likelihood of increased migration. Besides, in recent
decades, societies and individuals strive for living in big cities, therefore, rapid
urbanization has taken place, with many major cities located in coastal areas. Rising sea
levels and increased frequency of storms due to climate change pose a threat to these
coastal regions, displacing populations and leading to climate-induced migration'®.
Despite the scale of climate migration, current legal protections across the world are
ineffective in protecting climate migrants. Typically, climate migrants are not legally
recognized as refugees and therefore do not enjoy international and domestic refugee
law protections. In Canada, for example, there is a public interest in policies that foster
planning and accommodation. Elizabeth May is pushing for the creation of a new class
of climate refugees to be included in Canada’s asylum policy. “We have to think about
the number of people who need a safe place to go from rising sea levels and other events,”
said May??. On 20 September 2016, Prime Minister Trudeau of Canada told the UN
Summit for Refugees and Migrants that plans just for resettlement would not be
enough?!. Some scholars see a correlation between climate migration and GHG
emissions from human activity, particularly burning fossil fuels for energy, which
changes the climate of Earth. Policies should be adopted for GHG emissions reduction
that would avoid global warmth and the floods in many countries the urgency of which
is obvious even at this level of warmth for coastal megacities, drylands, also for people
living in Arctic??. Emissions that exist in the atmosphere today can persist for decades
and will continue to affect the global climate. According to the UNHCR, “Nine out of
every ten natural disasters today are climate-related [and] ... as many as 20 million
people may have been displaced by climate-induced sudden-onset natural disasters in
2008 alone?.”

5. Family-based migration: Family-based migration, also known as family
reunification or family sponsorship happens when many individuals migrate to be
reunified with their family members who have already moved to another country and
reside there. This type of migration is common worldwide and is often facilitated through
various immigration policies and regulations. There are marriage-based intents to
migrate when because of technological opportunities individuals find partners in another
country than where they live and migrate to get married. Many countries allow citizens
and permanent residents to sponsor their spouses or partners for immigration. Spousal
sponsorship typically requires proof of a genuine relationship and may involve meeting
certain financial and other eligibility criteria. Individuals who are citizens or permanent
residents of a country may be able to sponsor their parents for immigration, allowing
them to join their adult children in the host country. Requirements for parental
sponsorship vary by country and may include financial support obligations. Parents
living in a host country may sponsor their dependent children for immigration, enabling
families to reunite and live together. Children who are sponsored typically need to meet
age and dependency requirements set by immigration authorities.

6. Cultural exchange, networking, and collaboration: Increased connectivity
allows for cultural exchange and some people migrate to experience different cultures
and lifestyles. People all over the world want new feelings, emotional impressions,
conscious recognition and diverse sentiments to enjoy life. That’s why some people just
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shift periodically their residence place. During recent decades another phenomenon has
been spreading among people in countries where access to healthcare is limited.
Individuals may migrate to seek better healthcare facilities and services - to undergo an
operation that is not available in their origin country.

7. Legal and political factors: Government policies, political programs, ruling
systems can influence the movement of people. Individuals may seek political asylum in
another country due to state or non-state persecution.

8. Quality of life: People move for fun. There are cases especially among young
people when they are prone to migrate to another country just to get acquainted with
diverse cultures and people. People may migrate in pursuit of a higher quality of life,
better living standards and improved social services.

Global Inequality as a historical and present factual agent to globalization and
migration

Global inequality plays a significant role in the process of globalization and
migration. First of all, global inequality has led to increased economic interdependence
among countries. The benefits of the globe are not distributed evenly and incomes among
countries and even among separate households in one country are not equal. Developed
countries often experience economic growth and increased wealth, while many
developing nations face challenges such as exploitation of residents and especially
laborers in the country, environmental degradation, unequal distribution of profits, high
levels of poverty, high rates of property crimes in relation to increased poverty and
perversion of the society in the country.

Global inequality starts with economic inequality among the countries. Globalization
gave rise to multinational corporations. While these corporations contribute to economic
growth, they often exploit low-wage labor in developing countries, contributing to
migration and income inequality. Globalization in essence gave birth to and promoted a
communication revolution among countries which allowed firms to relocate factories to
distant countries where they could take advantage of cheap labor without relinquishing
control®*. In this respect, Asian poor and middle classes are the main beneficiaries of
these multinational companies?’. Economic disparities between countries are significant
drivers of migration. Individuals from economically disadvantaged regions may migrate
to wealthier countries in search of better economic opportunities, higher wages, and
improved living standards. In some cases, migration results in “Draining” developing
countries, where highly skilled individuals emigrate to more prosperous nations, this
exacerbates global inequality as developing countries lose valuable human capital.
Globalization interchangeably pushes societies toward global inequality which is closely
tied to unequal access to resources such as education, healthcare, and technology. This
disparity can lead to social injustice and hinder the development of certain regions,
promoting individuals to seek better opportunities through migration. This social ripple
is tightly connected to “Kuznets wave or cycle” theory which explains the general terms,
changes in inequality. The scholar argues that the modern historical era of the last five
hundred years has been closely connected to “Kuznets” theory, which are waves of
altering increases and decreases in inequality. Previously, far before globalization and
the industrial revolution the mean income of the middle level of any society was stagnant
and there was no connection between the levels of inequality. Wages and inequality were
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driven up or down by idiosyncratic and unusual events such as epidemics, new
discoveries, invasions, wars. If inequality decreases and mean income and wages go up
and the poor become slightly better off, the population would increase to unsustainable
levels and would ultimately be driven down, as the average per capita income declined,
by higher mortality rates among the poor. This would push the poor back to the
subsistence level and raise inequality to its previous higher level. In a nutshell, scholars
argued that before the industrial revolution social inequality moved in “Kuznets waves”
undulating around a basically fixed average income level. With the industrial revolution
the situation changed and wages generally increased in the “Pari Passu” principle.

Afterwards, the postindustrial stage was highlighted by more inequality than before
because a higher total income allowed a part of the population to enjoy much higher
incomes without driving everybody else below the starvation point. Higher total income
simply opened more space for inequality assuming that everybody must have at least a
subsistence income. Milanovich, LIndert, Williasom defined this idea and stated that
when the mean income is small in society then the surplus from the income is small too,
and even when entirely taken by the elite, it cannot result in huge inequality. This is
because a tiny elite would have the same income. But as the mean income rose, the
surplus above the subsistence level increased as well and the possible inequality became
greater?®. After the industrial revolution as proposed by “Kuznets” theory, inequality
decreased as the supply of more educated labor and the demand for redistribution
increased, and return on capital went down. This was the benign mechanism that reduced
inequality. There was also the “Malign” mechanism consisting of war and revolution
that pushed inequality down in the rich countries after World War 1. The interplay of
these two mechanisms, malign and benign, explains the decline in inequality that
occurred throughout the rich world during most of the twentieth century and is often
referred to as Great Leveling. The forces that drove inequality down after World War 1
had come to an end in the 1980s, the period around which is dated as the benign period
after the malign period. The 1980s ushered in a new technological revolution,
characterized by remarkable changes in information, technology, globalization. This
widened income disparities. The increase in inequality happened in part because the new
technologies strongly rewarded more highly skilled labor, drove up share of capital and
return of capital and opened space for rich countries to compete from China to India. The
structure of demand and jobs moved toward services which in turn were staffed by less
qualified and worse-paid labor. On the other hand, some service sector jobs were
extremely highly paid. This widened wage, and ultimately income distribution4. There
is need to mention that in the present era capital is becoming much more difficult to
control and tax to reduce inequalities. This exacerbates the increase in inequality?’.

Global inequality is closely related to unequal access to resources such as education,
healthcare, technology. This disparity leads to social injustice and hinders the
development of certain regions, prompting individuals to seek better opportunities
through migration. Besides, economic disparities can contribute to social unrest and
conflict within countries. In extreme cases, this leads to forced migration as people flee
violence, persecution, or economic hardship.

Globalization often results in environmental degradation and the impacts are not
distributed evenly. Developing countries may bear a disproportionate burden of
environmental problems, leading to ecological migration as people seck areas with a
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more sustainable environment. Addressing global inequalities requires thoughtful
migration policies that consider the economic and social factors driving migration.
Human rights policies and balance between borders with bilateral policies are crucial in
this respect.

In summary, global inequality serves as a powerful agent in shaping the dynamics of
globalization and migration. Addressing these issues requires a comprehensive and
cooperative approach involving international institutions, government, and civil society
to ensure that the benefits and burdens of globalization are more equitably shared. Global
inequality played a significant role in shaping the dynamics of globalization and
migration throughout history. The relationship between these three factors is complex
and multifaceted, with economic, political, and social dimensions influencing one
another. Globalization has destabilized the “National industrial society”. The central
dynamics of economic life has transcended the national borders of the states of the globe
becoming uncontrollable for the national government. Besides, the globalization
undermined the ideology of distinct and relatively autonomous national cultures. The
roots of global inequality can be traced back to historical processes such as colonialism,
imperialism, and the exploitation of resources in certain regions by powerful nations.
These often led to the concentration of wealth in the colonizing or imperialistic countries,
contributing to global disparities. Economic globalization, characterized by the increased
interconnectedness of economies across borders, has both positive and negative impacts
on global inequality. While it has facilitated the movement of goods, capital, and
technology, it has also widened the gap between rich and poor nations. Transnational
companies often based in wealthier countries, can exploit resources and labor in less
developed regions, exacerbating economic disparities. This factor is a driving one for
migration as people seek better economic opportunities and living conditions. The
disparity in income and employment opportunities between developed and developing
countries prompts individuals to move in search of a better life. This has led to the
phenomenon of labor migration, where people from poorer countries often move to
wealthier ones for employment. Global inequality is also reflected by the phenomenon
of “Brain drain”, where skilled professionals and intellectuals from developing countries
migrate to developed nations in search of better opportunities and living conditions. This
migration of talents can further contribute to the development of gaps between nations.
Finally, social inequality including factors such as education, healthcare, and social
services, is closely linked to migration patterns. Individuals from countries with limited
access to these resources may migrate to nations with more robust social systems in
pursuit of a higher quality of life and better opportunities for their families.

Migrants’ rights in the globalized world

Many global issues have arisen in the newly globalized economies of nations that
need analysis, elaboration and solutions. One of the major discussions of contemporary
society is migrants’ rights in the globalized economy, especially in the context of migrant
workers as lots of people migrate to work to improve their lives. While globalization has
brought about economic growth and increased interconnectedness, it has also given rise
to numerous challenges for migrants in terms of their legal standings and personal rights.
From legislative perspectives it is important to note that European Countries have
adopted a monolithic approach to the migration process that involves: partnerships with
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countries of origin, a common European asylum system, fair treatment of third-country
nationals, management of migration flows. The Treaty on the Functioning of the
European Union establishes a common policy on visas and other short-stay residence
permits?®. This means that visa regulations are uniform and centralized in the EU. The
Charter of the United Nations and the UDHR approved on 10 December 1948 by the
General Assembly have affirmed the principle that human beings shall enjoy
fundamental rights and freedoms without discrimination, the efficient management of
migration flows, fair treatment of third-country nationals®’. Migrants’ rights with their
globalized perspectives have brought focus to many issues connected to their legal
aspects that need more detailed legal regulation.

1. Exploitation and Vulnerability: Migrants often find themselves in vulnerable
positions due to their limited legal standing and social protection in host countries. They
are frequently employed in low-skilled, low-wage jobs, making them susceptible to
exploitation, unfair practices and abusive working conditions. While UDHR stipulates
equality in all sectors of life without discrimination - access to work, public services,
equal pay for equal work and so on - in real life this is not always a truth for refugees
and they are subject to exploitation in many areas of their lives in host countries.

2. Informal labor markets: In many cases, when they lack legal standing and
appropriate visa approval, workers are compelled to work in informal labor markets,
where they have limited access to legal protections and social benefits. This can lead to
substandard wages, a lack of job security and inadequate working conditions.

3. Discrimination and Xenophobia: Migrants are sometimes subject to
discrimination and xenophobia, both in the workplace and in society at large in host
countries. They may face prejudice and hostility based on their nationality, ethnicity or
immigration status which can further hinder their access to fair labor rights and
opportunities for advancement. The Treaty on the Functioning of the European Union
Article 10 provides that {the Union shall aim to combat discrimination based on sex,
racial or ethnic origin, religion or belief, disability, age or sexual orientation} 3. Besides,
the same legal act, Article 67, lays down that {The Union shall endeavour to ensure a
high level of security through measures to prevent and combat crime, racism and
xenophobia}3!.

4. Temporary and Seasonal work: Many migrants are recruited for temporary and
seasonal jobs such as in agriculture, construction or domestic services. These positions
often lack job security and workers may be subject to exploitative contracts or wage
theft.

5. Lack of Unionization: Migrants often face unionization and collective
bargaining which limits their ability to advocate for better rights and conditions.
Employers may exploit this weakness to maintain control over the workforce.

6. Legal and regulatory Challenges: Differences in labor laws and regulations
among countries can complicate the protection of migrants’ rights. The migrants may
not have the same legal standing and protection of their rights for domestic workers,
residence or temporary settlement making it possible to address human rights abuses.
CPRSR recognizes the right of persons to seek asylum from persecution in other
countries®?. The emphasis of this definition is on the protection of persons from political
or other forms of persecution. A refugee, according to the Convention, is someone who
is unable or unwilling to return to their country of origin owing to a well-founded fear
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of being persecuted for reasons of race, religion, nationality, membership of a particular
social group, or political opinion®3. The provisions are to be applied regardless of race,
religion, country of origin. In reality it is very complicated to prove whether or not the
migrant has any problem with the above-mentioned characteristics.

7. Remittances: Migrant workers often send remittances to their home countries,
which can be a significant source of income for their families and a valuable contribution
to the global economy. However, the financial burden of sending remittances can
sometimes exacerbate the exploitation of these workers.

8. Transnational Advocacy: Addressing the rights of migrants requires transitional
efforts involving governments, international organizations and civil society groups.
Initiatives such as the International Labor Organization’s standards and conventions play
a crucial role in establishing rights and protections for all workers regardless of their
origins.

9. Human rights perspective: Advocates often frame the issue of the rights for
migrants within the broader context of human rights. This perspective emphasizes the
importance of dignity, belief in discrimination and profit maximization regardless of
their migration status.

While globalization has brought economic opportunities, it has also amplified
challenges for migrant workers and posed exploitation and vulnerability on them. These
issues require international cooperation, policy reforms and commitment to uphold the
rights and dignity of all workers regardless of their nationality and migration status.

There are numerous international and national legal acts trying to regulate migrants’
rights which are essential to maintaining the stability of migrants in a globalized world
between the nations. Legal acts most importantly assist in integrating the migrants
entering the country and probably provide them with the opportunity to be granted
residency in the future to avoid alienation from local residence.

Conclusion

Thus, it turns out that any occurrence in the world does not happen by itself. It has
both personality and happens in its own style and shape, and it also has
interconnectedness with other phenomena. People’s natural need for mobility in search
of new and fresh has created a global web all over the world and this newly refreshed
web has influenced a more exacerbated migration and mobility for societies.
Globalization and migration are interconnected and interchangeable. Globalization, open
markets, open borders, flexible technology and advanced transportation open space for
more enhanced migration flow all over the world. Information coming from abroad to a
more backward country about wealthy life in advanced countries motivates a person to
search for a better life by migrating to that evolved place. On the other hand, historical
and transformational migration of people around the globe developed and is continuing
to develop a more unified and common society in the world integrating and unifying the
markets, the cultures, the way of thinking of people living far away from each other.
There is a widespread theory that migration and globalization are both the results of
global inequality and the uneven lives of people historically trying to find a better
lifestyle and better future. According to the theory, irregular development of economies
of nations is the fundamental pivotal reason that extends the migration and enhances the
opportunities to move to other places to live and prosper.
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The above-stated information comes to ground that globalization and migration are
occurrences in the world, participants of which are people and as every occurrence these
two phenomena are to be regulated by law and from legal perspectives. There are
numerous legal acts trying to regulate these sectors but the efforts seem not to be enough
for the protection of the rights of migrants as there are issues. Therefore, there should be
enhanced endeavors toward developing new and effective legal acts with unified forces
to support globalization and keep balanced migration.

Globalization and migration are evolving including more and more people into it. In
general, widespread and extensive occurrences should be legally formulated, strictly
controlled and treated in good faith as they are tightly connected to community welfare
and the future of humanity.

LbLbfe @BINABUNL - Upgpughwi npujku ginpuypquighuyp hkwnlwip. Jhgpuinnbkph
pun]m bphlpp ginpuypquigué wopnuphnid - Uhgpughwi qupdky) b gjnpujhqughugh
wlkbwwnunulnn htmbwbp, pwth np nmunbunipnitiph b hwuwpwlnipniuubph
thnjujuywljgyusnipniup tkpjuynidu ghpuquiugnid £ wphiwphwgpujut vwhdwb-
ukpp wopuwunphh nwppbp hwnduwstbpnid: Unyu hnnpubdnid ntuntdbwuhpynid | dhg-
pughuyh b gnpupugdwl dhel juyp hwwnntly nipwnpmpintt qupdikim] thgpubn-
utph ppwynibpubiphtt gnpuy ntnbunipyut hwdwnbpunnud: Thnwplyynud Eu dhg-
puwuntbph hwdwp gnpuwihqughuyh phpwé dwpunwhpudbputptt ot hbwpwynpnipe-
niuttpp, npu ngpujwi b puguuwlw Ynnukpp, ph hsybu Eu ninbuwljub, punw-
pujul, unghwjwlul, Ypwlnipughtt b hpujwlwh gnpénuubpp wqpnid tpug hpw-
Ynitiplitiph b thnpdh Jpu: Thpnistiny kqws gpuljulim pntip b thwunbpp thnpd Eup-
Unid wupqupwil] dhgpunttph hpuyniupubph junspunnunubpp hwdwohiwphwghti
nunbuwlut mdbph Ynnuhg: Mundbwuhpynd B gnpujugdut pupuopewtinid
Uhgpuuntbpnh yuwonmuywunipjuut nt hqnpugdwup tywuwnnn punupwlwinipniu-
ubpt nt wpynd wnwewplnipniutkpn: Uju hblnwgnunmpiniip bywwnwl nith bywu-
b nt thgpuighwyh b ginpwijhqughwih wbih fanpp puppidwin b wdpnng wppowphnd
dhqpunnbph hwdwp wybkh thpurwwb b wppupugh punupujuinipnia dywlk-
ntl: NMunmdtwuppbny qnpujhqughugh b dhgpughwih yyuwndwnubpl nt thnpuljw-
wulgjusnipymip hnyjusnd wpymd ki hpujulwh npny hknwblwpubp hbnwgqu
puttwpldwt hwdwp:

Puwh puntp - dhgpuinnbbph ppufniphkp, dhgpughuyh quwndwnbbp, ginpuyhqu-
ghw b dpgpuighw, dpgpubinblph  ppunniipbbph fwpenncd,  gnpuypqughugh
hlnlwmiphlpn

JInuT T'EBOPTSIH — Muczpayua kax nocneocmeue znoéanuzauyuu: Ilpasa muzpanmoe ¢
2no06anuzuposannom mupe. — Mwurpanus crana caMbIM  BOIHIOUIMM  TOCJIEICTBHEM
rno0anu3anyy, MOCKOJBKY B3aUMOCBSI3b HSKOHOMHMK M OOLIECTB BBIXOJUT 3a IpeAesbl
reorpauueckux rpaHMIl CTpaH MHUpa. B 1aHHOI cTaThe HCCIEayeTCs CBSI3b MEXKILy MUTPALIUCH U
riobanu3anuel, ynenss ocodoe BHUMaHKe IIpaBaM MUTPAHTOB B KOHTEKCTE II100aIM3UPOBaHHOMN
SKOHOMHMKH. B Heil paccMaTpuBarOTCs MPOOJEeMbI W BO3MOXKHOCTH, IIOJIOKHUTEIbHBIE U
OTPHIIATENIbHBIE CTOPOHBI TNIOOANM3AIMH 1T MUTPAHTOB, HCCIEIyeTCs, KaK dKOHOMHYECKHE,
MOJIMTUYECKUE, COLUAIIbHBIE, KYJIbTYPHBIE H IPABOBbIE (haKTOPHI BIMAIOT HA UX IIPaBa U OIIBIT.
AHaM3Upys CYLIECTBYIOIIYIO JIUTEPATYPy U IMIIMPUIYCCKHUE JaHHbBIC, TAHHAS CTAThsl CTPEMHTCS
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MIPOJIUTH CBET HA CIOXHOCTH IPaB MUTPAHTOB MEPE]] JIULOM TI100aIbHBIX SKOHOMHYECKHUX CHIL.
Kpome Toro, B Heil uccieayroTcs MOJUTHKA U PEKOMEHJIAIUM, HalpaBleHHbIE Ha CoJieiicTBHE
3allMTe W PACUIMPEHUIO IIPaB M BO3MOXKHOCTEH MHIPAHTOB B 3MOXy Inobamuzauuu. Llenbio
JTAHHOTO HCCIIEOBaHUS SIBISIETCSl COOEHCTBHE Oojiee TIyOOKOMY MOHMMAHMIO B3aHMMOCBSI3H
MEXIy MUrpanuei u riodanusanueii u GpopmupoBanue Oojiee MHKIIO3UBHOM M CIpaBeIMBON
MOJIMTHKHY U1l MUTPAHTOB BO BceM Mupe. Vicenenyst IpHIMHBL M B3aUMOCBSI3b TII00ANH3aluy 1
MUTPALUK, B JAHHOU CTaThe C/IeJIaHa MOIBITKA IPEICTABUTh HEKOTOPHIE MIPABOBBIE IIEPCIIEKTHBBI
JUI AajbHENINero pacCMOTPEHUS.

KiroueBbie ciaoBa — npaea mucpanmos 6 ZJZO6CZ]ZM3MPOSCZHHOM mupe, npuduHsvl muepayuu,
2]1060]11/[3[1141/[}1 u muepayus, HapyweHue npae muepannoes, nocneocmeus 2]106&]11,{30141,{1/!

ABBREVIATIONS
Non-governmental organization NGO
United Nations UN
Migration for Employment Convention (Revised), 1949 MEC
International Labor Organization ILO
Green-house gas GHG
Convention and Protocol Relating to the Status of Refugees CPRSR

Universal Declaration of Human Rights UDHR
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Znnusmu htnwgnuyty u thnpdwgtinh b ipw jupquyhduyh swgniudtmputin pint-
i, yundwljwb quipgugmup dhgtunwuphg dhlish dkp opkipp tunh n kg, np po-
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‘Ubkpwénipnih

Uljuhwjn £, np hwbigugnpénipiniukpn, oqunugqnpstiny ghinnipjut b inkju-
uhyuyh wpnh twénwdutipp, npnup opkgon qupquitinid b junwpkjugnpsynid
kU, Jupnn &b juwnwpdb] dwuppjught gonpéniibmipjutt wdkiwwnwppbp phw-
quyunttpnud b nnbtwhwnpt] mwuppip hwuwpwluwlwt hwpwpbpnipniubbn,
htwnbwpwp npuig puunipjut nt puguhwjndwi gnpdpupugnid Ukd wywhw-
Unipjnilt niuh ghwnnipjub, nkjuuhugh, wpdbunh nt wphkunh wnwuppkp phw-
quyunttph Wwdnidutph JEpwpkpu) hdwgnipiniup, dhspbn Jupnypt h-
puyuwiwgunn dupdhup opjjnhynplt htwpwynpnipinite snih, pugh hpw-
Jupwtwljut ghnbkihputphg, hdwtwnt jud mhpuybnbnt twb woyws pnnp
phwquyunubtph ghnwlui tJudnidubtphte

Unpnupugh Yihth wyb yingnudp, np hwigugnpdmpnitubph punpjub wpy-
mibuEnnieniip ukpunpkb fuudus E hpuduwwyuwhuyw dupdhttibph qgnpéni-
utinipyut Uke ghuninipjut b mbkjuthugh dudwtwljulhg dinpplpnudutiph oquaw-
gnpédwt htin: Uju wuydwtiibpnud dkswind E thnpdwgbinubiph gnpéniitinipyut
wpwtiwnipniup, nypbp jpugnd B hbnwptinipyut dwpduh, putihsh, unw-
huwugh b punupwith ghnwnbjuthjulwi htwpwynpoieniuttph pugkpp wewy-
gtny opjljinhy hpwljuimipiut puguhwyndw gnpdplipughte

Zknbwipwp, hwigugnpénipiniiitph utudwt, puguhwjndw nt putinipyut
gqnpénd ghnunkuthulwt dhongutph b dkpnnutph Yhpundwt tpuojuhp G
thnpdwgtntbpp, nyptp, oquuugnpstyny hpttg hunniyy ghunbjhputpp, Jupnypt
hpujwiwginn dwpdthtt htwpwynpnipnit Bu tiwhu dbop phpknte wuyugnyg-
utip, pmguhwyintint gnpsh hundwp bywbwlnipinit niikgnn huwbqudwuptbp:

®npdwighn  (pniubpkl' skcmepr, sxcmepumenrarop, whiqpkli  expert,
connoisseur, authority, adept) inkpuhtp, punn huyng 1kqyh puguinpujui punw-
puliiph, niith htwnbyjw) hdwuwnught ipwbwympenibbbpp’

1. «hnpdwghnwbph hudwp nplk Jh&kh pupy gnpsh wupqupainiwh
twwwnwlny hpuwghpynn dwubwmgbn, tpuybpun, 2. Ghunwthnpd juwnwpnng
dwutimgbn ghntwljwiy?,

2. «wubmghn, npht hpwyhpnud ku U pupy Jh&kih gops hwpg b wyj
plikjm b kqpuljugnipymi wwnt hwdwp, 2. Shunwlwi hopdbp junwpnng
nunn dwubtwghn»?,

3. «hnpdwnugbn, tpuybpn, dwubwgbn, nphl hpwyhpnod o dh pupy
Jhdtih gnpsh dwuht dwubwghnwljut kgpujugnipnt mwnt hwdwp»?:

busytu mbkutnud tup, «thnpdwgtny punh hdwunwhtt tpwbwlnipniuntd

'R R Unuyut, Upgh huybpkih pugunpuljwt punwpul, Bp., «Zwujuunuby, 1976, te 1535:

2 «Fudwbwlulhg hwyng 1kqh puguunpujui punwpwiy, Gp., <wjulut UUZ ghunipenii-
ulinh wwuntdhuyh hpunwpulsnipiniby, 1969, te 677:

8 U. U. Uniphwuywi, Zujng 1kqyh hndwuhoubph pwguwnpwlwt pwpwpwil, Gp., «Gplwuh
ukinwlwut hwdwuwpwuiy, 2009, ke 1177:
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b puguninpnipiniuinid pojnp nhwphpnud £ jupltnpyt) kE ghunwfut thnpdbkp ju-
wnwnpbjnt niiuynipiniup jud thnpdwrenipniup: bulj thopdp jud thnpdwnnipe-
ibp Wuwbphg ghnwljui gnpémibkmpymihg, qnpstwljui ghwnbkjhpubkphg
puinus hiwnnipniuubph b ntbwlnipnitutnh hdwgnipinit b

Puwgnipiniul by, dwubu]npuybu ghunwljub, nigndus b opjkljnh] hpw-
Juimpjut wpnwugnpdwbp b jupny b ugh qupdil] whnhyd, unbnswugnps
Juljpwnbutiny hkwnnwgnuyny opjiljinh hklnwqu qupqugudwt pupwgpp: b-
dwugnipjwi untpjkljup unbndwgnpswpwp b tywnwlwuninnjus wpnwugnnid
E hpuljwimipyniip b unbtndmy npu hpbwulub wunlbpibpp: Uy Yepy -
dugnipnitp dwpguyhtt dnwdnnnipjnitunid opjkljnnhy hpwljwinipju wp-
wnwgninidt nt JEpuwpununpnidu k, thopdh Ynunwlnudp, htwppubph b nibw-
Ynipjnitubnh dbnpphpnudp: Uwpgnt hdwgwljub gnpénitttinipjutt wpnnitp
Ywnpny kjhuk) npnowlh ghnbjhpp: bulj ghnbjhpp wtdh hwuwpwljulub, wy-
hurnwipwghtt b Uinunnp gnpéniibmipju wpyniip L, npt wpnpbu hhdudws &
thnpédh, hinnnipjut b mbtwnipjub ypu:

Uhotwnupyut Zujwunwinid bu wnwudhtt nipunpnipjut | wpdwiwgty
thnpdwghkunp, hull wmywgnygh wnhuwl i vwhdwigl] twb tpw njws tqpu-
jugmpniuutpp, npntup, dwubwynpuuybu, Jupbnpdb] G uywdwsubph
dwhywl yuwng&wnp npnotijnt hwdwp:

«<uwyulut vhotwnupyut hpwyntuphtt hwynuh Eht wmywugnygubph htinb-
jup nbuwlubpp ununnduimpynibp, Jyuikph gmguniuplbpp, Lponuodp,
gpuynp thwunwpnprbpp, ghtnul] whdwbg tqpuljugnipniuubpps 4

B yuwwnwhwljwl sk, np hwy donnypnh yundnipyub mwuppbp oppwbpnid
unbindJws hpwjwlwb dnph pojnp hnpwpdwtbpnid nignujh Jud winig-
nuyh upunpyky £ hwigugnpénipiniiubnh ptunipjul, punnwyupnipmniatb-
nh dwdwuwyy <hpugkl» Jud «hnpdwnne dwppjutg nkph, npnowlh hwpgtph
Jtpwpkpuy tputg kgqpuijugnipinitittph tywbwlnipmniup:

Npuybu wujwsh wwywgnyg hwply bip hudwpmd hhpwnwlt npny oph-
twljubp dhotmunwput hpujwpwiwlwi wyiyhuh hwitpwhwjwn hnipwpdwi-
utphg, huywhuhp & Uluhpup 9ngh, Udpun Ugupuybtnh, Fudhe Uudiju
Npnnt wopuwwnnipniuubpp, nponugnid bu juplbnpdl)] £ hpuuhuondwi
thwunbph hwunwndwb gnpépupwugnid thnpdwgbnubph nbpp, pwh np
uué dudmbmljuopownid u nuunwynpubkpp ghul) ki «hnpdwnn» dwupyg-
g thnpdwghnbph oginipyubp:

Pugunhl] wmpdtpuwynp E Uuhpwp @noh tunuunwtiwghppp: Ujt dhotiw-
nupjut hpwyniuph qnijugnpédng £ b wpweotimljupg nkn t qpuntgunud wpy-
huwphh gwbwsdus opbkugpuljut hnipwpdwuttph swppnid: Fwnwunw-

+Q, U. \mqhigui, Lptuljut nunwjupnipjut yundwlwb b wpnh hhdbwiinhptbpp Zujwu-
wnwtnud, Gp., 2001, kg 24:
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twgpph btwppwpwinid jud, hiywhu Gno E wijuunud, «Lwhuwunpnipni nu-
nwunwih gpjuspubph» dwund upyty k, np quunnwdupnipiniuubph dwudw-
twl) nuunwynpp whwnp k hp hkn niibiw Epynt ud Epkp thopdwnnt wyp b ht-
wnn Uhwyt y&he juyugih, npytuqh gunp (huth wpgup, Epyniuht jud Gpkpht
wtwnp L hp Unin whh ny dhuy npuyku yw, wy) il tpwtg dhongny Yppdh b
hdnwtw dpnuy kv’

busytu mbkutinud Gup, Upuhpwp @not hp dwdwiwht hhpwwnwlyky E, np -
nwynph dwubwghnwljut ghnbjhpubpp pudupup skt wppup punuyg&hn
Juyugutint hwdwnp, b, pugh dwutiwghnwlwi ghntjhputinhg, tpwt wihpw-
dtown kb twl hunnntyy ghwnbhpubp, hull wyy pugp htwpwynp k jpuguby npn-
owljh pwquunibpmud hunnntly ghnbjhpikp mikgnn widwig thnpdwghn-
utiph Jud, hsytu @noti £ hhpwwnwlniud, «hnpdwnnis dwpnjug vhongny, ny-
ptp Upnnuygtu wykwnp E qunitht nununnph Ynnpht:

Zmugugnpdnipnibibph puguhuwyndwt gnpépupwgnid thnpdwghnh b
Jtpohthu Ynnuhg Yhpwnynn hunmlyy ghnkihpubph guundmpjub qupgqug-
dwl hwdwp puguehl wpdtpwynp £ bwl Ywdhpe Upudu Qpgnt «Ywintw-
Jul opkuugpnipniup», npp phl whknwlwunpbb pugniuguws sh tnk), vwluwgt
(wyunpk Yhpundb Edhotunupub Zuywunwinid®: Loyws junuubph 77-pn
b wy) hnpJwstbipnid ogunugnpdyty ki «qgnpshtt Jupybin wtds, «pdholyy, «lub-
Jupwpd» hwuljugnipiniutbpp, hull gnpstnh ptunipjut dudwbwl juptnpyt;
E tipubg dwubiwlgnipiniup:

Zujuuinwinid thnpdwgbwnh b tpw Ynnuhg Yhpwnynn hwinntly ghnkhpuk-
nh wuwwundnipjub ntuntdtwuhpnipniiup wthtup Eywuniipugut] wnwuig hw-
nwpujujui-punupwuljut wwtwynp gnpshs, hpwugbn-opkuunhp, huniwn
phywtwgkn, yuundwithpjhunthuyujub thwynitt wppupwnnipniiubph hbnp-
twl Udpwn Uyupuybnh tunwunwbwgnph:

Udpwunn Uywpuybnp tpdws wohiwnnipjuw Uh pupp hnpdusubpnud jup-
lunpt) k «ghnbmjub dwpnuug, nyptp hunin thu hpkug gnpsh dke»?, tipwg
dwutiwlgnipiniup gnpstph putnipjuinp:

Luttwupyynn hwupgp hwy ppwwinipniund jupbnpdl) £ twb XVIID qu-
poud, huy hpujupwiwljui hnowpdwbibphg dijnd’ «unuunwiwghpp
Uuwnpwhiwith Zuyng»-nid:

Uunpwiwtgh hpuugbknubp Gnhuqup @phgnpjuith, @phgnp Gubiywi-
juth U Znghwuubkuh npnh Uwpghuh «funwunwbwughpp Uunpwjuwih Zw-
ngr-p Juyupnihh Biuwnbphtiw Ephpnpnh’ Aniuwlub juyjupnipub hwgkph

5 Sk'u Uluppwp Qng, tunnwunwiughpp, p., 2001, kokip 23-25:

6 Sk'u . 2. Unjugyuils, Zwy hpunjuljwi tinph qubdwpui, ghpp 1-hi, Bp., 2001, ke 180:

7U. Uwpwnngh wijwt Umnkiwnwupui, dkpwghp Ne 1900, Udpuwn Uyupuugbin, «NMwwndnipiniiy,
ko 45:
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huptwdupnipnit mwnt dwuhb hpudwithg hbwnn pupdwy hwy hpwyniuph &-
quljh hnipwpdwtutnhg dkyp:

Tuwnwunwtwgpph untndnudp (wohtwnwputipts ujudty Eu 1747-1748 pp.,
puyg wyt junwpbjuwbu wjupnygt) k1765 pyuljuiht) dkbwubu juwdws tp
1746 pyuuihtt Uunpwjuiwinud hujjuljuwt gunwpuwith hhdtdwb htin:

Twunwunwwgpph phwghptt wnwehtt wigwd gpupwp hwytpkuny ghwnw-
[l spewliunm pyuit Uke npky k. & Mnnnuyubip’ 1967 plwluih, Twwnbbw-
nupwih hpuwnwpulnipjudps:

bpuyniuph wyu hnpwpdwut ntumdbwuhpbjhu wjthuwyn £ gunund, np
hwugwgnpémipjniitbph putimipjut, husytu twb pphwljut b punupughwljui
nuunuwyupnippiutiph dudwiwl wihpwdbynnmpmnit £ wnwewgl] qnpshu
dwubuljhg qupdibym hpugkly widwbg wu ud wyb hwunp hwununbpm
Jud djunbnt, hblnwgnuumipniuibp juwnwpbnt hwdwp, hyybe twb wpwb-
&ht gqniju k bwhunbuyly (tanwuinwiugpph wpwghtt dwup «d9» qnipup)
«dgnuhunnnipjut» dwuht, npp 1-htt hnpwény uvwhdwiyg) b «dgnwhwn k
Yngynid bw, ny hpwupwtph jud nuunwynpubph punpnipjudp towbwl-
Ymud £ hpuqbl (hubnt b jnusnid tmunt mupwdwgunipniuttpht ...o»:

Uhlsl putwplyynn hwpgh 20-py nuaph b wipgh jupqudnpoudibphb whght-
12 uplinp kup hudwpnid bpljupugily tul wojouphnid wpwghtt' UL Uwth-
Uwhunpnipjui pigniinilhg ntn 6 muph wewy 1773 pywlubhi, 2Zinuunw-
uh Uwunpwu punupmid Swhudhp Cwhudhpjwith Ynnuhg unbnddus Zujwu-
nwith vwhlwhunpmpjut twhwghsp «Opnquyp Punwgs-p, pwih np wyh,
pugh wijuwh huyjujut ywhunnipjut duh, jurnigusph, hwuwpuwlulwi-
puwnupuwlwi b wy hwpgkphg, jupquynpt) L twlb ppiujut qunwdupniype-
Jutt npny hwipgtp:

Loywd wojuwinnipjut ntunmtdtwuhpnipiniip gnyg k mwhu, np Swhwdhp
Swhudhpjuiip ghinbu 1773 plulwihl twunbul) b ghnwl whawig dwu-
twgbwntbph jud thnpdwgbnubph htunhwnnunp, wpwbidhtt hnpjusny wk-
nmpjuip wupunwynplgpty k ipuig tjundwdp wpwidiwlh hnqusnipiniu
gnigupkpl], vwhdwil) twl, pk nyptp jupnn tu hwinbu qup npybu dwubw-
ghwntbp Jud thnpdwgbtnubp, yipghtuutphu Ynnuhg npnywljh wphkunh mhpw-
wyhwnknt yupnwlwunipmniup b wyb:

Zadwduyh «pnquyp @unugs-h 127-py b 173-py guuijutbph «Cuguunwith
whnnipmniitt wpwbdtwlh hnquunupnipnit £ gnigupbpnud. dwutwgbnbph
uquundudp, hmnljuybu. thhjhunthuynipyul, wunnupwunipiul, pdolnipjul,
Epudonnipjul, Supunuuwtnipyui b wy)y: «Uwubwgtnp, puith ko hp quput-
wnhg unnpugpyus Jyuyughp sh unwgly), npny tpuwowynpynud k, np uw Yu-
wnwpju dwubugbn B, hpudnitip snitth hipimipnyt qpuanyty hp wphbuwnng»:

8 Sk'u $. @. Mnpnuywl, twnwunwiughpp Uunpujuwbh Zugng, Bp., 2002 QU, 1967
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Uwhdwbwunpnipjutt twjuwgdny wnwtdhtt  hwbgugnpdnipmniuubph
plinipjut dwdwiwl ywpwwnhp Ehudwpgl) thnpdwgbnitph ghnnipjui
wnwppbp ptwgquyuptbpnid hdnugus ghnwl] whdwig yupuwwunhp dwubiul-
gnipintup, hulj uywumpniuttph jud hwitupswdwhnipjub nhypkpnud, pw-
gh qnpép puuinn wtdhg, qnpsh putmipjutp yhwnp £ yupunwunhp dwutwlgbp
pdhoyp, npwbtugh htwpwynnp (hubkp wupgbk] dwhjwi wundwop, jud, dudw-
twjulhg dwubwghwnuljub (kqyny wuws, ghtt uwpunwnhp yhnp L Gupwnpy-
Jtp quunupdrjuljut thnpdwptuntpjui: Uy duuht b iunud «Qpnquygpe Qu-
nugr-h gniju 273-p, hwdwdwyh nph «Gph mwlp jud thogngnud nplk dklp
hwtjupswljh dknth, ny np uyn dupnynt dwhyjwb dudht tpw dnwn quagh, 1hap
puwnwuh ph onwp dwpy, wupunwynp E nknnud wiywpd dbuw) b whuquigh)
pwiquph npuunwynph punuwunuwbunnty, hul] putnnwunwithg yupunwynp ki
nnuplk] gunwynputphg dkhht nt dh pdolh, np qghwt qupgqbt dwhyui
wuwndwnp b Jyuynipnit yipgukt tiotgiuh ghwlh unwn knuws dwupgljuiughg
(wyn Yyuynipiniup Yunpng Ehpuywpuuy (huk), wyw hpudwb tmwb ghwljp
punbnw?’:

znjush pndwinulnipinithg yunpqg E guntunwd, np Gpt npk dkyp dwhw-
gt b wyw nhwlp whwnp £ dbwp dhtsh gunwnph b pdoyh nlyph nbn dw-
dwtbp: dhpohtiu hblnmwgnundwt vhongny wtwp E wupgtp dwhyui gungdw-
op, U dhwyt npuithg hkwnn poyjunpniud Eht punbp vywbwshe

®dnpdwgkwnh, tpw hpwynitupubph nt upunwlwimpniuttph, hnopdwgt-
wnht puguplbine hin juuydws jnupophtiwly ppiunuunujupulju jupguyn-
ponudubp btwpwnbugtg 1961 puljuith dwpuinh 7-ht pugniadws b 1961 pdw-
Jwth hnithup 1-hg midh dke dnws ZWUZ pphuljub nunwjwupnipjub o-
phiugppnid (wyunthtn’ 2RUZ opkiughpp):

Uoyws onpktugqppny «hnpdwghn» hwuljwugnipnitp, thnpdwugknh hpw-
Yniupttiptt o1 wupunwlwunipnitubpp jupquynpynud Ehn «Uwwgnygubph
dwuhty Jhpnnunnmipjudp 6-pn qiluny, hull thnpdwgknht puguplbnte htn
Juuyws pphunuunu]upulub hwupghpp «Gwwpbimpymb junwpbn
pughwinip wuwydwubbppr JEpunuenipjudp 12-pg gpjuny:

Nputu thnpdwgbwn Juwpnn kp hpudhpdbp wdbt dh wbhd, npp nhpuwbnnud
Ep ghuunipjut jud wkjuuhlugh, wpgiunh jud wphtunh hwnnty ghnbjhp-
ubkphl, hul] thnpdwugbnhlt wnwewunpyus hupgtpp b tpu Eqpujugnipniup
skht Jupnn gnipu quy thnpdwgbnh hwwnny ghnbjhpubph vwhdwuutphg: Z6-
nwplinipnit juwnwpnn wbdh, ptuuhsh, nwnwpmgh jud puunwpuwih ww-
hwtgp thnpdwgln hpwyphpknt dwuhtt wpwnwnhp kp wyb dkntwpynipjul,
hhdtwnpyh jud juquuljEpynipjut nEjuduph hwdwp, npntn wohtwwnnd kp
thnpdwghwinp: dhpohtiu kqpuljugnipiniup mwihu kp hp winithg, hp hwwnndyy

® «pnquyp thwnwgr, pdpughp Fwntthl Uwdwpul, Gp., 2002, ke 159:
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ghwnkihpubpht hwdwywnuwupiui juwnwpws hbnwgnunipniautph opykly-
wnhy o1 puqUulnnuutth quwhwwnnipjut hhdwb ypu b hp ndws kgpuljugnipe-
jutt hwdwp widtwljut wuwnwuppwtwnynipni bp Ypnud: Pnpdwptunipinii
Juwnwpbnt hwdwp dh pwuh thnpdwughnubp bywbwlybnt ghypmd tpubp
Uhtsh Eqpuljugnipinits tmwyp wlnp L unphppuligiht dhdjutg htin: Geh thnp-
dwgbwntbipp hwignud Eh punhwunip Egpujugnipjut, wyw kqpuiljugnipint-
up whwp E uinnnpugpkht pojnpp: bulj thnpdwgbknubph dhob inupwdwjunipinil
wnwowbwhu nipupwgnip thnpdwgbn hp kgpuljugnipniup yhwnp E jug-
Ubp wnwdhu!o:

®dnpdwgbinp wupunwynp kp tkpjuywiwy hbnwptunipmnit juwnwwpnn wi-
&h, puuhsh, nuunwpwgh, guunupuith hpuwdtpng b mw) hpkt wnwewnpyus
hupgbiph Jtpupbpyu) opjtunpy] kqpujugmpnit: Bpk wpwgwnpws hwpgp
nnipu kp quhu thopdwghnh hwwnniy ghnbjhpubph vwhdwubphg, jud tput
ubpuyugus nipkptt wpwupup khtt kqpujugnipmnitt muyne hwdwnp,
whwnp k juquykp Eqpujugnipinit nuynt wthttwphtntpjub dwuht wungw-
pwpwiyws wln, b wytt niqupyytp thopdwptunipnit tpwwlnn dwpduh:
Puigh tpdws yupunwlwunipniiutphg, hnpdwgtnt hpunitp niikp Swtn-
pwiwnt gnpsh wyt wmpbpht, npnup yEpwpbpnud bu thnpdwpiinipjun w-
nupluyht, dhoinpympjmbubp hwupmghnt kqpuljugnipini nwnt hwdwp
wlhpwdtown jpugnighs Wniphp uinwbiwnt bywnwyny, hknwphtnipnit Ju-
wnwpnn widh, putthsh, pjuunwhiugh Jud gunupuih poypunynipjudp tkplju
gquuyknt hupguptunipniuubph b wy) phbswui nt gunwljut gnpdénnnipe-
piruubph junwpdwinp b hnpdwptunipjut wowpluyhtt yipwuptkpnn hwpgtp
wnwnt hupgupuynnubppht!®:

busytu wpnku wotghtp, ZWUZ opkiugppny twppwnbtuqus b Lk twb
thnpdwghnhi pugupltynt hhdpkpp b jupgp, twubwynpuybu’ thnpdugknp
skp Jupnn dwubualghy gnpsny Jupnyphb, kpk

1.  wpluw k tnk) 2WUZ opktugpph 24-pn hnpdusdny («Inpsh punipjuip
nuuuynph dwubwlgnipjut htwpwynpnipniup pugunnng hwiqudwupt-
np») twhrunbudws hhudpbpp,

2. hnpdwugtnp dbnunpjuihg, nnidnnhg, punupughwljwi huygynphg
jud punupughuju yuwnwupiwinnhg wwpnnubwlut jud wy jupudwb
Uk E gty jud qunidmud L,

3.  thnpdwuglnp nyjuy qgupény vnnigmid £ juwnwpl) jud hwdupky L wy
wniphp, npniup hhdp Eu swnwyk] ppiwjut gnps hwpnighjnt jud punupw-
ghwljut hwyg ukpuyugubint hwdwp,

4.  thnpdwuglnp gnpsht dwubwlgl) L npytu dwutiwgbn, pugunnipyudp

10 Sty 2UZ pphwlwl puinufwpm pjub opkughpp, pinmugus’ 1961 pYulwih dwpnh 7-hi,
hnnub 66:
11 Sk 'u iy wbinp, hnrypdws 69:
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nhwlh wpnwpht quunipjui gnpsnid guunwpdrjuljut ppwquyunh dwutiw-
gt pdolh vwuliuygnipjul nlugptph,

5. uyl phypnud, Epp gpubnpdh tpw wtdbknthwunipniup:

Upw' npuybu thnpdwgbnh twjunpy duubulgmpmniip gnpshi hhup sh sw-
nuyt] pugupldwt hwdwp!:

bull Jtpp dwnbtwpgws hhdptiph wejunipjut ghypnid thnpdwugbnhu
Jupnn thl pugupl hwpntl) nuinwuugp, juuwsyu)p, denugpyup, wywon-
wulp, hsyku bl minidnnp b bpw bhpluyugnighsp, punupughwlui huyg-
Ynpp, punupughujwi yuwnwupwinngp jud bpuig tkpjuyugnighsubipp: 2Zk-
nwpllnipnit jud twhiwptunipinit junwnpkihu hnpdwghnh pugupldut
hwpgp wyhwp E nuskp htnwptunipnit juwnwpnn wudp, ptuhsp jud punw-
huwqp, hul punwpuind gnpsp puling punwpwip:

Onpawghinhtt pugupltnt Jhpupkpyuy opktunpujub jupquynpniduk-
nhg htwnlinud E, np thnpdwgbwp skp upnn dwutwlghk) gonpdny Jupnyphb, tph
tw gnpsht dwubwgh) Enpyjbu dwutimghn, pugunnipjudp nhuljh wipunwupht
quunipjut gopénid nuunupdrjuljut ptwquueh dwutwgbn pdolh dwu-
twygmpjul nlugpph:

20z opkughppp, pugh thnpdwgbunhg, pphwljut gnpstph puunipjuip
twpuwntul) Ep twb dwutwgbinh dwutwlgnipjut htwpwynpnipni:

Uju juyulgnmpjudp 2. U. Mhduquuip gpl) b «huyniphuyh 1961 p.
Lphwljut nuunwyupnipju opkitughppp twhiwwnbuntd £ twl dwubwghnp
dwutiwygnipiniup ppiujut puunwdupnipjuip: Uju htunhnnunp wnwght
wuquu k hp opktunpujut AbwljEpyniudp unwnwd: Puyg, stuywsd npuit juyt
nwpwsnid £ gl wpuwlunhuynud: Gupnyjuunpkh B dwutwgin hwuljw-
gnipjul tnyjtwgnidp thnpdwghn hwuljugnipjut htiwns 4

Uwutiwghn (quuunhutipku specialis (huwiinntil))) puinhwinip wndudp bywbw-
Ynud £ ghunipyjut jud wnbpuhfuyh npul phwquyunh ghwnbjhpubpht no
hdwnnipnitubphtt mhpwybwnng dwpn, nplk pwth qupybn, nplk puth dke
hunun’ Jupd dwpy':

Zupl k upkyy, np phybn opkiughppp twhuwnbtuly kp pttiswljut qnpénnnipe-
miuubnh junupdwip twb dwubwgbnh dwutwlgnipjut htwpuwynpnipintl,
Jtpohthu hwdwp vwhdwil) hpwyniupubp nt wupnwljwinipnibutp, tput
pugunlybkint hhuptp n1 jupg, vwljuyb skp vwhdwik), pk ppEwluwt Jupnyph
npupwgpnid nyplp Jupnn Eht hwuntu qu npybu dwutwgblnubp, b hy ghnk-
1hpubtph wtwp E mhpuybwnbtht tputp, vhuyh punhwinip dhwlkpuynidutphg

12 Sk"u inyylt nnbinp, hnpjws 127:

13 Sk'u iy b, hnnyws 126:

14 2. U. Muwuquib, ®npdwpliinipiniip pun Zugjuljut UUN pphuljul punudupnipijui bnp
opkliugpph, «twnwlju thnpdwptuinipjut hwpgkp», donnjwséne 1, Gp., 1962, by 45:

5 k. R Unuyul, Upph huybipbuh ppgunpujud punwpub, 1-9, Bp., 1976, te 971:
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Yupkih Ep Eupunnt), np dwubwgbnubpp whwnp k jhukht dknthwu, gnpsh G-
pny sowhwgpgnyué b wyugnygubp hwjntwpkplin,, wdpuyunknt b wing-
punfnt gnpénid odwbiquljhl phthsht' oqunugnpstyny hpkig hunntly ghink-
1hpuknt nt hdwnnipniaubpp!é:

Ujuhlipti' kpk pugniikbp, np dwubugbnt b whnp Enhpuybnkp hunnd
ghwikhpukph, unnugynid k, np, h mwppipnieinits hnpdwgbuh, ngd whwup £ wnh-
puybuntp ghnmpjui jud nkjutthljugh, wpdtunh jud wphbunp hunndy gh-
wbjhputiph, dwutmgbnp wbwnp £ mppuybnbtp twb hdumpmitubph, pkh
202z opkiughppp skp puguhwjinnud il dwubiwgbnh hunnntyy ghwnbjhpubtph
nnpup jud phuqudunp:

202 opkugppny vwhiwijws dwulughinhtt pugupym hhupkpt m
Jupgp unyub Ehi, hus hnpdwgbnhp:

Uwutwgbnh ghwbkihputph, hpwyniuputph nt yupunwlwiunipmniuubph
hunwl] vwhdwbdwib, putswljubt gnpénnnipniiutphtt tpu duubwlgnipyut
Jupquynpjuénipjuit wenidnyg 1998 pyuluih hnijhup 1-ht pugnitdws b
1999 pJwlwh hoittduph 12-ht nidh dbe dnws 22 pphwljut npunwdwupnip-
jut opkiughppp (wyunthtn’ Opklughpp), h wwppbpnipymia VU2 opkugpph,
npnpwljh wpwgptipug k gpuitigh:

Onpkuugpph Yupunp wowepupwgutnhg Jupkih £ wowbdbwgul) wy, np
twfu «EPphwjut puunwyupnipyut opkiugnpmud by qunué hhdtwlwu hwu-
Jugmpniutpp» Jepinunnipjudp 6-pn hnnpdwsh 32-py Yhunyg vwhdwitg,
np dwubiwgbnn b thnpdwughnp hwdwpymd b ppiujut punwqupnipjutn
dwutwlignn widhlp, wyu wpwbdht' «2phwlwmb puunu]upnipyuip dwu-
twlgnn wy) wudhup» YEprnunnipjudp 10-png giluny hunwljtgytg huswbu thnp-
dwgbnh, wjigbu b dwubugbnh npybu pphulut punwdupnipyubp du-
twlgnn whdwig jupquyhdwljutpp, tpwiughg wwhweynn ghwnbkjhpubkph ot-
uUp, hpwyntupubpt n1 yupunwljuwimpniubbkpp: Fugh wyy, «Ubdwbg pugup-
UhEp b tpubg wquubip pphwujut gunujupnipjuip fwubtwlgbinig» Jhp-
nwpnipjudp 11-pny qjuny puyuyudbghtt hnpdwglnpin b dwutwglnh pu-
gunlknt hhupkpp, hunwltgytkg huyntjws puguplh pnsdwt Jupgp:

Zudwdwyh Opkugpph Jupqudnpnidbph’ inpdwgbnp pplwljwi gnpény
sowthwgpgnyws wyh wbid k, npht ppiwjub yupnypb hpuljubwgunn dupduh
npnodudp jud thnpdwptlinipinitt tpwbwljlint dwuhtt npnodwt hwdwuww-
nuupiwt tywiwlnmd E hnpdughinwljut hwunuwnmpjub njudupp gh-
wnnipjub, nklthfuygh, wpytunh juwd wphtuwnh npbt phuquyupnid hp hw-
uinl] ghwbjhputph oqunugnpsdtiny qnpsh ymiptpp hbnwgnunbint b npu hh-
dwl Ypw Eqpujugnipinit nuynt hwdwp: @npdwgbnp whunp E nmhpuwytnh

16 Sk'u 2VU 2 pplwlut nunwwpmpyub opkiughpp, hnpwsltp 1241, 1261
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ghuinipjwi, nkuhiuwh, wpdbunh jud wphbunh npbk ptwquunh pudw-
pwp hwwnnily ghnbjhputph: b mwppbpnipnit 202 opktiugpph Jupquiyn-
poudikph Opklugppny plyuyin]kght thnpdwgbnh wupnwljwimpmutbpp,
Utwutun]npuybu’ thnpdwghnp wupunudnp bp iwb pphwljui Jupniyph hpu-
Jubwgunn dwpduht b hpkt hpuyhpwsd wtdht tkpujugubl] hp hwnnyy npw-
Juwynpnudp hwunwnnng hwunwpnplpp, Egpuljugnipmni nwy ny dhuy w-
nwownpyud hwipgtnny, wy) twb hp hpwjuwunipju sppwbiwljutph dke tinting
1 thnpdwptunipjut junwpdwt pupwgpnid h huwyn s hwiqudwtpubpny,
Ukpuyuiug pphwljwh Jupnypl hpuluiuging vupdih fubsn] punu]w-
pnipjul dwubttwhgubph hwpgiphtt uwnwupwubing, htyybu twb Eqpulju-
gnipjul pnduwunuljnipniup qupqupwiknt hwdwp, pphwuwt Jupnypet h-
puyubwgunn dwpdih, hyybu twb Ynndbph ywhwbeny puunujui thunh
dudwbul] nknklnipnitutp hwjntl) hp dwubtwghnwlw thonpdh b hwdw-
wuwunwupiwb ppiwut gnpény Jupnyphtt twutwlgnn wtdwig hin hwpw-
pEpnmipniutiph dwuht, putywuljut jud wy) qunudupuljut qnpénnnipjuin
dwutiuyglint npwypnid sipk tpdws qnpénnnipjut junwpdwb Juypt wnwig
gl junwpnn widh poypumpjui, hul nunwuljut thunkph gubhdp w-
nwitg twhiwquhnnh poyjnynipjul, puinwpuith thunh dudwbwl yuwhuww-
uk] jupgnijuint, wpwig pptwuuit Jupnypt hpulwbwging dwpduh
poynynipjut shpuwwwpwll] hp dwutwlgnipyudp junwupus pubsuljub
Jud wy) punwdupuljut gnpénnnipjut dudwtwly, huyybu twb ppthwly qu-
nwljwi thunh dudwtwl hpkt hwynh nupdws nknkynipniuutpp!'”

Opklugpph 84-pn hnpwsh hwdwduyt dwubwugbnp pphulub qnpém]
sowhwqpgnqws wyt wdl E, npht ppiujut qupnypt hpujwiwgunng dwpdh-
i tpwhwlnmd k hp twpiwdbninipyudp ud §ondh dhenpympjudp ghunnip-
juity, mEthuygh, wpkunh, wphtunh ppuquunibpnud hp dwublughnwljut
hunmpnitiutpp b ghnbkjhputnt oqunugnpstinyg wewlghint putswlu Yud wyy
nuunuwjupului gnpsnnnipniuttp junwpbjhu: Uwubtwgbnp jupnn E aow-
twlyb nuwunwyupnipjut duubwulgh wpwewpljusd wdwughg: Uuutwghnp
whwup £ mhpuybntp pudupup dwubwghnwlwi hdnnipniuubph b ghunk-
1hputph:

busytu wkutnud Eup, Opkiughppp hunwljgpt) tp hisybu thnpdwgtunp,
wjuybu b dwubwgbinh hwdwp ywhwbeynn ghwnbjhpukph wuwnmhdwip, b
npwip unyuwlui skh: Gpt thnpdwgbnp whwnp £ whpuybnbp ghunipjui,
wnbkthuyh, wpdbunh jud wphtunh npuk phuquyueh pudupup hwwnnly
ghwbhpubph, wyw dwutwgbnp whwnp L nhpuwbnbtp ghumpub, wkuth-
Yuyh, wmpytunh, wmphbunp ptuquyjurtph dwutmghnuu hdnm ponibakph
1 ghwnbghplitph: Up Yhpy wuws duubwgknh hudwp juplnp wgupdwb skp, b

7 Sk'u 22 pphwljwl puunwwupnipjub opkughpp, pinnii]ws 1998 pwlwih hnyhup 1-hi,
hnnwb 85:
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Jtpohtiu unny kp twb snhpuybnk) ghinmpjut, mkluuhljuyh, wpdbunh, wp-
htuwnh ptwquiunutph huwnniyy ghwnkjhpubtph:

®npdwgbnh b dwubwgbnh jupquyhdwljh hwonpy juptnp wnwtdiw-
hwwnlnipiniut wyh kp, np thnpdwgbnp pphwljut gnpény Jupnypht tkpgpuy-
Ynud kp qopsh wnipbpp hbnwgnubine b gpu hhdwt Jpuw Egpujugnipeiniu
wnwnt byuwnwlny, hul] dwutwgbnp fupng kp tbpgpudydt) dhuyt ptbswut
Jud wy] punujupuljut gnpénnnipniiutpn junwpbihu Jupnypt ppuljw-
twgunn dwupduht wowljgnipnis gniguptintijnt hwdwnp:

Npuku nwppbpnipinit Junptih | wk) bwb wyb, np hwdwdwyu Opkuugqpph
84-pn hnnwsh dwutwghnh hwpntus fupshpp skp Jupnng injuwphiby top-
dwgbunh igpuljugnipjup, hull thnpdwgbnp tnwhu kp kgpuljugnipintl, hsh
£ wwwugnygh hupunipnyt mbkuwl kp:

dtpp wodwsd hwupghtt winpunupdbk] £ bwb 22 J&nwpkl] gunwpwip b
huyintb) hknlbjw) hpujwlwh nhppopnynidp.

13. d&nupkly puinwpuitip quinud b, np thnpawgtnh b tuubugknh npugku
ppiwjut puunwydupnipjuip ywubtwlgnny wbdwbg jupquyhdwljh b tputg
1hwqnpnipjniuutiph wpwdtwhwwnlnipniuubph juwwlgnipyudp wnlw k o-
pkuph vhwinbuwl Yhpwonipntt wywhnybnt jpunghp: Niunh withpudbown k
hwdwnpnid wpnwhwjint] ppwjuyut ghppopnonidukp, npnip Jupnn kb nin-
nopnon bpwtwlimpnit nittkbuw; tdwt gopstpny puunwljut ypulnhljut
&hown Abuynpbint hwdwp:

15.1. Uunpunguetuwny dwubwgbnh b thnpdwgtnh Ynnihg hpujuiwgyng
qnpém itintpjut hhdbwlwi iyunwlubpht’ d€owpkl punupuit pingsmd
np ZZ pphufjut puinujupnipjut optiugpph 84-nn b 85-pry hnnpJusubph Ytpnt-
Snipjniup gnyg k wniwghu, np thopdwghnp hunnnily ghnbjhpubpt ogunuugnpénid k
htunwgninmpnt junwpbnt b ppu wpymbpnid Eqpujugnipenit tnugnt hw-
dwp, hul] dwutwgbnt hp dwubwghnwljuw hdnnipniutbpny nt ghnbkjhputipnyg
wowgnid k qupnypt hpuljubiwgunng dwupduht ptswjut jud wy) punwudu-
puljui gnpénnnipntl junwpbjhu: ZEnbwpup thnpdwptm pyub wpnynpnd
thnpdwghnh Ynnuhg juquynn kgpujugnipiniup b dwutiugbnh Ynnuhg npynn
Jupshpp tnytwtu niukt mwuppkp hpujujub pinype b tywbwlnipniie

Ujuyhuny, thnpdwgbhnh Eqpujugnipinitit ppkuhg thpjuyugumd £ qpu-
Ynp swpugpdus hbnbmpiniutp, npukn thopdwgbnp hwwnntly ghnbkhputpp
Yhpwodwdp junwpws hbnwgnunipnitutph hhdwt ypu quunwupwind
E Jupnypt hpujubtwgung dupduh wnwewnpwé hupgtphie

16.1. by yhpwpkpnud E dwubwgbnht, wyw JEpeohtiu hinnwgnunipiniuutp
sh hpujubugimd b Eqpujugmipinitt sh wnwhu, wyp npuk ptwgqujuenud hp



Lpbwluwl punnunjupniend i b gppdhbugpunplu 155

niutiguwd hdnnipniuutpny b ghnbjhpubpny wowlhgnid k Jupnypt hpulw-
twgunn dwpduht wyu Jud wyb puywlut jud wy punujupuljut gnpén-
nnupjniup Juinupbijhu: Uy junupny Jtpghthu Ynnuhg wpnn Yupshpp ny ph
htwnwgnunipjut wpyniup k, wy Ynuptn hupgh yepuptpu) dwutwghunw-
Ywl ghwnbjhpubtph Jud thnpdh Ypu hhdugws nhppnpnonid: Niunh yyunnwhw-
Yl sk, np opkupny dwuttwgbnh Yupshpp sh nhunynid npuyytiu wwwgnygh hup-
unipnyt mbkuwly, b wytt sh upnn thnpowphtt) hopdwgbnh Egpujugnipiuin:
Uju Jupnypt hpujutwgung dupduh hwdwp jupnn E nibkbwg nignnpnng,
hunphppuwnduljut tpwbwlnipniux®:

busyku thnpdwgbnhl, wyiiybu b dwubwgbnht puguplbnt hhdpbpt no
Yungp gpbpt unyut kht, puguonipjudp, np thopdwghnht pugupytnt hhdp
Ep bwl wyy, np yhpgohtiu wmuglwugnt) tp uinnnignidubp jud juwnwnpk) wy) uinnt-
gnnuljut gnpénnnipinitukp, npnig wpnniuputpp hhup b swnwy) ppiujut
gnpd hwpnigljnt hwdwp: Lpwug hwyntws puguplp inwdnwd Ep pplwljub Ju-
pnyph hpulwiwging dwpdhlp: Pugupljiui hhdptp Ehtn kpk opkipny Yuud
npuuwpwih quunwydeny wtdl hpwyniup snibp hubne hopdwugbn jud
dwutimgbw, Epk puunnwynph htwn gqnidnid Eht wgqujguljut jud wtdwlwut
Juuédnipjut wy) hwpwpkpnipniuubnh dby, bph qunuynid thu Ynnuhg, tpw
ophtwlwh tkpljuyugnigshg Jud ukpjuyugnigshg swpwnnuljut jupidu-
Snipjul Ubky, b pk huyntwpkpynid tp iputg whdbnuhwuntipeiniup:

®dnpawgbinh yupguyhdwlyh, tpw Ynnuhg Jupnypt hpujuwbwging dwupd-
uh hwdtwpwpnipjudp juwnwpynny Jupnipuyhtt gnpénnnipniuttph, yipeh-
tuhu hpuyniupubtiph b yupunwljuwinmipinibtiph wenidnyg pnjnpnyht inp Unink-
gnudubp b jupquynpnudubp E uwhdwil) 2021 pquljwh hnithuh 30-ht pb-
nniijws b 2022 pduljuith hnijhuh 1-hg nidh dbe dnnws 22 pphujut punw-
Jupnipjut opktughppp, htsp, Ukp Jupshpny, wnwdht b wnwyb] junppugghe
nruntdbwuppniejw uphp nith:

Uhuyju whwnp ok, np qnpéng opkiugppny thnpdwghknht yepupkpnng hhu-
twlwt tnpudnisnipniiibphg Uk wy E np Jbipohtiu dkjunbnnud L wwl
dwutiwgbnh gnpswonypubpp: Ol qopénny ppEwjut puunwdupnipyut o-
ptuughppp hpwdwpyt) £ dwubwgbnht hiptinipnyt unipijn hwdwpbimg,
upw hwdwp wnwtdhtt jupquyhdwl vwhdwbinig, vwluyt wwhwwik] k
tipu dhwly gnpswnnypp wyugmgnnuljui jud Jupnipught gnpsnnm pjuip
Utwutulghny Jupnypt hpuljubuging dupdiht odwinulbip wyb JEpuugw-
htny thnpdwgblnh!®:

B Upnbtd Updkuh Zwpmipniyuwth Jipupbpu) 22 Jgpwpkl] nuunwpuuh 2016 pdulwih
unjkupkph 1-h phy U3/0226/01/14 npnpnid:

19 8k u Zuywuinwith Zwbpuygkinm ppub pphwljuh punu]upnipyub inp opkiugpph hwjkguljup-
quyhtt (nudnudubph, inpupupuljut Unnbkgnudubph b hhdtwlwt htunhunnunubph dbjawpwib-
dwl gnpstwlwb ninkgnyg, Gp., 2022, ke 135:



156 FPulplp Epliwbh huduyuwpubh. Ppuywghuniemnti

Bopuijugnipini: Zuywunwth yundwlwt wwuppkp dudwbtuluopowi-
utipnud, htyybu Jyuykghtt Zwjwunwih hpwduwljub hnipwpdwtubph ntunid-
twuhpmipniuttpp, unythul) dhotwnupnid, hwihgugnpénipiniuubph puinipe-
jult gnpdnid UkS nhip b hwnljugyt) thnpdwgbnibpht' «hnpdwnni», «qgnpshi
Jupuybtuy wtdwig b ipwug Ynnulhg yhpwnynyn ghnbkihpukpht:

b wnwppbpnipinit 1961 pduljuht pugniudws 20z b 1998 pywljwihu p-
qnijwé pphuljut puunujupmipjut tpine opktiugpptnh, qnpénn opkugnp-
pny ppbhwljut nuunwdwupnipjuipn dwutwlgnn jud Jupnyphtt odwinulng

wbhdwtg spowtiwp npnowilh thnthnjunipiniiutnh k tupuplyt), puth np wy
guilhg puguljuynid E dwubtwgtnp:

20-pn, nquphg ujuwd pnpnp 22 pphuunufupulut jupgquynpnudubpngd
thnpdwghwinp hwintu k Byk) npuytu Jupnyphtt odwinuilnn wud, ny whwp k

1huh dknuhwu, Jupnypeh wowpluyny sowhwgpgnyus b mhpuwbtnh ghwnntpe-
jut, nkpthuyh, wpytunh, wphtunh jud wy ppuqujunh pujupup hw-
wnnil ghnbjhpubkph b hdwnnipniuubkph:

Qnpénn pphwlwt nunnwdupniput opkiugppny twppwnbuyl) £ thnpdw-
gtinnh unp nuunnuwjupujut gnpswnnype b vwhdwiyb], np thnpdwgbnp odw-
nuynud £ qupnyphtt twb wowig hbnwgnuunipinit hpuljutwgubine gpudnp
Jupshp nuny, hsny b wuyptwiudnplus Jupkih Euunty, np wyugng-
dwb gnpéplipugnid tbpfuynidu punuyugly | hwb quonywinipjui §nndp
nuunuyupulut htwpuynpmipnibttpp, pwth np pphwlwt Jupnyph pu-
pugpnid tpwtg htwpuwynpnipinit £ pudkngt] vinwbwnt wnwbdhtt wuw-
gnyg thnpdwgtwnh Jupshp:

APTYP YAXOSH — Hcmopuueckoe pazsumue cmamyca Ixcnepma ¢ Apmenuu. — B cratpe
OBLIT MCCIIEJOBAaH CTAaTyC HKCIEPTa M €ro UCTOPUYECKOE Pa3BUTHE OT CPEIHEBEKOBBS 10 HAILIMX
JTHEH, Y4YUTBIBas, YTO BO BCE BpPEMEHA JKCIEPTHl MIPallll BaXKHYIO pPOJb B IIpoLEcce Ipe-
JIOTBpAILEHHUS], PACKPBITUS M PAacCiIeOBaHHS MIPECTYIUICHUH, IPU COAEHCTBUM KOTOPBIX OpraH,
OCYLIECTBISIIOIIMH  MPOM3BOACTBO, IOJy4aldl BO3MOXKHOCTH IIOJNYYHUTh JOKa3aTeJILCTBA,
pacKpbIBaTh 00CTOSTENBCTBA, UMEIOLINE 3HAUYCHHE /IS JIeNia.

C 37011 11e71B10 ObLITH H3y4eHbI cyieOHrKkr Mxurapa [Nomra u Cmbara Criapaneta, «KaHoHHueckoe
3aKOHOJATeNbCTBO» chiHA JlaBuma AunaBku, «CyneOHUK apMsiH AcTpaxaHu», CO3JaHHBIN
Ernazapom I'puropsmom, I'puropom KanmansHom u ceiHom OBaneca Capkucom, «JIoBymika
Cnass» Hlaamupa HlaamupsHa.

B cratpe ObUIM HM3YUYEHBI, NMPOAHAIM3UPOBAHBI U OOOOIIEHBI TAaKXKe MOJOKCHUS, Hperyc-
MOTpPEHHBIE YTOJIOBHO-IIpolieccyanbHbIM KogekcoM ApmsiHckoid CCP, npunsteiM 7 mapra 1961
roja, ¥ yroJoBHO-TIpoIieccyalbHbIM KojiekcoM PA, mpunsateim 1 uronst 1998 roaa, kacaromuecst
craryca 3KcIepra, paBoBbIE MTO3UIINHU KaCCAIIMOHHOTO cyJa PA OTHOCHTENEHO OCHOBHBIX LieJiei
JIeSITENIbHOCTH CHELHAINCTa 1 OKCIIePTa.

B pesynbraTe n3yueHus NpaBOBBIX MaMATHUKOB ApMEHHHU MOATBEpKAaeTcs, 4to U B CpeaHue
BeKa Cy/Ibl OTBOIHIIH OOJBLIYIO POJIb B JIEIE pacCiIe0BaHMs MPECTYIICHUH SKCTIepPTaM OIBITHBIM
1 3HAIOLIUM CBOE JIEJI0 JIMIAM U IPUMEHSIEMbIM UMH 3HAHHSM.

KioueBble ci10Ba: Hayka, mexHuKda, 3HAMOK, ONbIMHbLIU, OCBEOOMIEHHbIl, CHeYuaIucm,
JKCnepm, cmamyc, cyOeOHUK, CneyuanbHble 3HAHUsL, CHOCOOHOCMU
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ARTUR CHAKHOYAN - Historical Development of the Expert Status in Armenia. — The
article examines the genealogy of the expert and his status, historical development from the
Middle Ages to the present day, given that at all times experts have played an important role in
the process of preventing, uncovering and investigating crimes, with the assistance of which the
body carrying out the proceedings was able to obtain evidence, disclose circumstances relevant to
the case.

For this purpose, the judicial books of Mkhitar Gosh and Smbat Sparapet, the "canonical
legislation" of David Alavka's son, the "Judicial Book of the Armenians of Astrakhan" created by
Egiazar Grigoryan, Grigor Kanpanyan and Hovhannes' son Sarkis, the "trap of Glory" by Shaamir
Shaamiryan were studied.

The article also studied, analyzed and summarized the provisions provided for by the Criminal
Procedure Code of the Armenian SSR, adopted on March 7, 1961, and the Criminal Procedure
Code of the Republic of Armenia, adopted on July 1, 1998, concerning the status of an expert, the
legal positions of the Court of Cassation of the Republic of Armenia regarding the main objectives
of the specialist and expert.

As a result of studying the legal monuments of Armenia, it is confirmed that even in the Middle
Ages, the courts assigned a large role in investigating crimes to experts - "experienced",
"knowledgeable" persons and the knowledge they applied.

Key words: Science, technology, expert, experienced, knowledgeable, specialist, expert, status,
book of judgments, special knowledge, abilities
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Abstract. This article provides a global perspective on the efforts to regulate artificial
intelligence (Al), a transformative force reshaping businesses, governments, and societies
globally. It examines the different approaches various countries and international organizations
take in response to the rapid advancements in Al technologies. As Al continues to transform,
there is a growing need for comprehensive regulatory frameworks to address its complex
ethical, social, and economic challenges. The article presents the Al regulatory strategies of
key jurisdictions, including the U.S., UK, Canada, China, Japan, Singapore, Israel, India, and
the European Union, influenced by their unique political, economic, and cultural contexts. It
also explores the initiatives of international and intergovernmental organizations such as the
United Nations, Council of Europe, G7, and OECD in establishing global standards and
guidelines for Al's ethical and responsible use. This overview is a valuable resource for
understanding the evolving landscape of AI governance. It provides a foundation for further
research and policy development to balance innovation with protecting public interests,
upholding human rights, and mitigating potential risks ™.
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Introduction

The rapid advancement of artificial intelligence (Al) is significantly impacting
businesses, governments, and societies worldwide. As technological innovations
progress at an unprecedented pace, the regulatory landscape has struggled to keep up.
Policymakers in emerging economies often emphasize the potential benefits of Al,
including reducing poverty, improving healthcare, addressing climate change, increasing
productivity, and enhancing education and governance. Their policy discussions often
concentrate on the numerous opportunities Al offers for development without the need
to regulate AL! In contrast, policymakers in more developed regions prioritize the risks
associated with Al, such as political interference, misinformation, algorithmic bias, mass
surveillance, privacy breaches, job displacement, inequality, the spread of autonomous
and nuclear weapons, cybersecurity threats, geopolitical tensions, and the potential risk
of a "superintelligence" that could act contrary to human interests, driving efforts to
regulate AL? As Al technologies reached a broader audience through commercialization,
the need for regulation to address these risks has become more urgent. The debate over
Al regulation has intensified, particularly following a letter issued on May 30, 2023, by
approximately 350 Al experts. This letter compared the risks posed by Al to global
threats such as pandemics and nuclear war, highlighting the immediate need for
regulatory action.® It significantly contributed to the worldwide dialogue on Al
regulation and is now gaining considerable attention across various jurisdictions
worldwide. Nevertheless, as a field of research, Al policy is still in the early stages. Only
in the last few years have national governments formally considered and adopted policy
frameworks explicitly discussing “Artificial Intelligence,” making decisions about Al
priorities and ambitions, and managing associated risks.* Unsurprisingly, countries are
adopting varied approaches to Al, each shaped by their unique legal frameworks, cultural
values, and traditions.’

Jurisdictions discussed in this article, such as the U.S., UK, Canada, China, Japan,
Singapore, Israel, India, and the EU, have been chosen for their significant global
influence and varied Al strategies. They offer perspectives from comprehensive
regulatory frameworks to flexible, sector-specific guidelines shaped by diverse political,
economic, and cultural contexts. Their leadership in Al innovation and active
participation in international forums such as the G7, OECD, UN, and others underscore
their essential role in shaping global Al governance trends.

European Union

In 2024, the European Union (“EU”) adopted its landmark EU Artificial Intelligence

! See Emma Klein and Stewart Patrick. Envisioning a Global Regime Complex to Govern Artificial
Intelligence—Carnegie Endowment for International Peace, March 21, 2024. [https://carnegieendowment.
org/research/2024/03/envisioning-a-global-regime-complex-to-govern-artificial-intelligence?lang=en].

2 See Ibid.

3 See Center for Al Safety, Statement on Al Risk. Al experts and public figures express their concern about
Al risk. [https://www.safe.ai/work/statement-on-ai-risk].

4 See Marc Rotenberg, A1 Policy Sourcebook (2019, 2020), see Artificial Intelligence and Democratic Values.
Index 2023. Center for Al and Digital Policy [https://www.caidp.org/reports/aidv-2023/] ISBN 979-8-9857883-
0-3. p. 49.

5 See Ibid for comprehensive information on countries' Al regulatory frameworks; see also OECD Al Policy
Observatory National Al policies & strategies section that provides a live repository of over 1000 Al policy
initiatives from 69 countries, territories, and the EU, [https://oecd.ai/en/dashboards/overview].
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Acts (“AT Act” or “Act”), the world’s first comprehensive regulatory framework for AT,
an all-encompassing and legally binding Al regulatory framework. The Act mirrors its
approach with the General Data Protection Regulation (GDPR), aiming to create a
comprehensive, cross-sectoral regulatory framework that can serve as a global
benchmark. The Act is integral to the European Commission's efforts to create a “Europe
fit for the digital age.” It plays a significant role in the extensive regulatory landscape
developed during the 2019-2024 term, which includes over ten significant digital
regulations covering the data economy, cybersecurity, and platform governance.® The
Act demonstrates the EU's proactive stance in developing a comprehensive digital
regulatory framework alongside other significant regulations, like the Digital Markets
Act and the Digital Services Act.®

The Al Act, often described as "horizontal," implements a risk-based framework to
regulate Al applications, classifying them based on their potential risks. This tiered
system of regulatory obligations is applied to a specifically enumerated list of Al
technologies. For instance, Al tools such as deepfakes, chatbots, and biometric analysis
must disclose their nature to affected individuals. Meanwhile, the Act imposes stricter
rules on high-risk applications and completely bans Al systems that pose "unacceptable
risks." These prohibited uses may include AI for social scoring, certain types of Al-
enabled manipulative technologies, and, with several important exceptions, biometric
identification by law enforcement in public spaces. The regulatory approach thus varies
depending on the Al application's specific type and risk level.!” The Act covers both
single-purpose and general-purpose Al and sets standards for market entry, oversight,
and governance to promote ecthical Al development and maintain public trust. It
encourages responsible and human-centric Al innovation while protecting democratic

¢ See Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonized rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013,
(EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text with EEA relevance)
[ http://data.europa.eu/eli/reg/2024/1689/0j].

7 On March 13, 2024, the EU Parliament approved the EU Al Act, published in the Official Journal of the
European Union on July 12, 2024. It came into force on August 2, 2024, initiating a phased implementation.
By February 2, 2025, bans on Al systems with unacceptable risks, such as emotion recognition, social scoring,
and biometric categorization, will take effect. Codes of conduct for Al will be implemented on May 2, 2025,
followed by governance rules and obligations for general-purpose Al on August 2, 2025. The complete
application of the Al Act, including high-risk Al provisions in Annex III, will commence on August 2, 2026,
with the entire Act fully in effect by August 2, 2027, including regulations for high-risk Al systems in
products covered by EU harmonization laws.

8 See, e.g., Deloitte, EU  Artificial  Intelligence  Act. Deep  Dive. 2024.
[https://www2.deloitte.com/content/dam/Deloitte/nl/Documents/deloitte-nl-digital-regulations-Al-Act-
deep-dive.pdf], Madiega, Tambiama. Artificial Intelligence Act: EU Legislation in Progress. PE 698.792,
European Parliamentary Research Service, September 2024, [Artificial intelligence act (europa.eu)]

? See Vassilis Koutsoumpas, 4 Look Across the Pond: A Comparison of Regulatory Efforts Around Al and
the Challenges Ahead, April 5, 2024 [https:/gppreview.com/2024/04/05/a-look-across-the-pond-a-
comparison-of-regulatory-efforts-around-ai-and-the-challenges-ahead/]; Vincenzo Tiani, Joe Jones and
Isabelle Roccia. Global AI Governance Law and Policy: EU, International Association of Privacy
Professionals, One Trust. Article Series. 2024, [https://iapp.org/resources/article/global-ai-governance-eu/].
10 See Alex Engler, The EU and U.S. Diverge on Al Regulation: A Transatlantic Comparison and Steps to
Alignment.” Brookings, April 25, 2023, [https://www.brookings.edu/articles/the-eu-and-us-diverge-on-ai-
regulation-a-transatlantic-comparison-and-steps-to-alignment/#top2]. Engler, Alex. "
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values, fundamental rights, and public health and safety. !' Furthermore, the Act aims to
standardize Al legislation across the EU, effectively manage Al risks and benefits,
establish dedicated governance bodies, and improve Al literacy at all societal levels.

United States

The United States currently lacks a comprehensive federal law specifically governing
Al Instead, Al regulation in the U.S. revolves around two main strategies: federal
agencies issuing guidelines and standards and relying on industry self-regulation. In
contrast to the EU’s comprehensive Al Act, the U.S. approach relies on voluntary
compliance and sector-specific guidelines.!? This approach is driven by the belief that
Al technology needs room to grow and develop before broad, binding regulations
become necessary. Several executive orders have been issued to shape federal policy and
practice related to Al governance, with various agency regulations focused on
government use of Al, leading to a fragmented regulatory landscape. Moreover, this
decentralized approach enables federal agencies to use their current authorities to address
Al-related issues, with agencies affirming that their current authorities extend to Al
technologies.!* Additionally, the flexibility in regulations allows individual states\ to
propose or enact their Al laws. !4

President Biden’s Executive Order on Safe, Secure, and Trustworthy Al (“EO”),
issued in October 2023, is the first centralized attempt to ensure that federal agencies’
Al initiatives are aligned with best practices and standards in safe, ethical, and
trustworthy Al. The EO builds on previous efforts, including combating algorithmic
discrimination and obtaining safety commitments from major U.S. tech companies like
Amazon, Google, Meta, Microsoft, and OpenAL'> Unlike the EU’s detailed legal
framework, the EO adopts a principles-based approach, encouraging responsible Al
development through broad guidelines emphasizing safety, innovation, and ethical
considerations. It outlines priorities such as enhancing Al safety and security, promoting
innovation, and protecting privacy without detailing specific regulations. This reflects a
more flexible regulatory environment, encouraging voluntary compliance and industry-
led standards. It introduces new standards for Al safety and security, requiring
developers to share safety test results and mandating government agencies to develop
tools to ensure Al systems are safe and secure. The order also addresses cybersecurity
by establishing a program to develop Al tools for identifying software vulnerabilities
and enhancing national security measures. To protect privacy, the EO prioritizes the

11 See, e.g., Deloitte, 2024; KPMG International, Decoding the EU Al Act, 2024
[https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2024/02/decoding-the-eu-artificial-intelligence-act.pdf].
12 See Miige Fazlioglu, Global AI Governance Law and Policy, International Association of Privacy
Professionals, One Trust. Article Series, May 2024,

[https://iapp.org/media/pdf/resource center/global ai governance law policy series us.pdf].

13 See Chopra, Rohit, Kristen Clarke, Charlotte A. Burrows, and Lina M. Khan, Joint Statement on
Enforcement of Civil Rights, Fair Competition, Consumer Protection, and Equal Opportunity Laws in
Automated Systems. Consumer Financial Protection Bureau, April 2023, [https://www.eeoc.gov/joint-
statement-enforcement-civil-rights-fair-competition-consumer-protection-and-equal-0].

14 Ibid.; The U.S. has traditionally seen tech policy progress driven at the state level, as states can enact
legislation more swiftly than the federal government. As a result, states will likely continue to lead AL
regulation efforts without a federal law.

15 See Marcin Szczepanski. European Parliamentary Research Service. Members' Research Service, PE
757.605, January 2024,
[https://www.europarl.europa.eu/RegData/etudes/ATAG/2024/757605/EPRS_ATA(2024)757605_EN.pdf].
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development of privacy-preserving technologies and sets guidelines for federal data
usage. It also focuses on equity and civil rights by guiding the prevention of Al-driven
discrimination in housing, federal benefits, and criminal justice. For consumer
protection, it promotes responsible Al use in healthcare and education. The EO supports
workers by developing best practices to maximize Al's benefits and minimize labor
market disruptions. Additionally, it aims to foster innovation and competition by
boosting Al research and attracting skilled talent to the U.S. Internationally, the EO seeks
to expand U.S. leadership in Al through global collaborations and promoting ethical Al
standards. The order also enhances government use of Al by improving contracting
processes and increasing the hiring of Al experts, with detailed implementation guidance
provided by the Office of Management and Budget'®.

United Kingdom

The United Kingdom has adopted a light-touch, principles-based approach to Al
regulation, distinct from the more comprehensive regulatory frameworks in the EU. The
UK emphasizes flexibility and innovation, empowering existing sector-specific
regulators to develop governance models tailored to their respective industries. This
approach, outlined in the 2023 AI Regulation White Paper,!” (“White Paper”), avoids
rigid statutory regulation and promotes adaptability, allowing regulators to respond
dynamically to rapid technological advancements. The UK's Al regulatory strategy is
rooted in its National Al Strategy launched in 2021. This ten-year plan aims to position
the country as a global Al superpower. This strategy focuses on long-term investments,
ensuring Al benefits all sectors and regions, and establishing effective domestic and
international governance. The UK has also engaged in global Al safety efforts, such as
hosting the Al Safety Summit, which resulted in the Bletchley Declaration promoting
international Al safety standards.'® The White Paper and its subsequent response to
public consultation feedback on February 6, 2024 (the "Response")'?, suggest that the
UK does not plan to introduce comprehensive, cross-sectoral Al regulation soon. Instead,
the UK government favors a "principles-based framework" that allows existing sector-
specific regulators to adapt and apply Al guidelines within their authority areas.?’
However, shifting from this initially flexible stance, the King’s Speech?! on July 17,
2024, introduced plans for binding measures on Al, including legislation to regulate the
development of the most advanced Al models. The Digital Information and Smart Data

16 Ibid.

17 See Command Paper Number: 815, Presented to Parliament by the Secretary of State for Science,
Innovation, and Technology by Command of His Majesty on 29 March 2023. Crown copyright 2023,
ISBN: 978-1-5286-4009-1 [https://www.gov.uk/government/publications/ai-regulation-a-pro-innovation-
approach/white-paper].

18 See Marcin Szczepanski, and Lucille Killmayer. European Parliamentary Research Service. Members
Research Service, PE 762.285, April 2024,
[https://www.europarl.europa.eu/RegData/etudes/ATAG/2024/762285/EPRS_ATA(2024)762285_EN.pdf].
19 See Command Paper: CP 1019, ISBN: 978-1-5286-4565-2, Unique Reference: E03019481 02/24
Presented to Parliament by the Secretary of State for Science, Innovation, and Technology by Command of
His Majesty on 6 February 2024. [https://www.gov.uk/government/consultations/ai-regulation-a-pro-
innovation-approach-policy-proposals/outcome/a-pro-innovation-approach-to-ai-regulation-government-
response].

20 See White & Case LLP, Al Watch: Global regulatory tracker - United Kingdom, 2024
[https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-tracker-united-kingdom].

21 See The King’s Speech, 2024 [https://www.gov.uk/government/speeches/the-kings-speech-2024].

1
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Bill was also announced to include reforms in data-related laws to ensure the safe
development and deployment of new technologies, potentially including AL?2

Canada

Canada's approach to Al regulation is currently focused on developing a federal
framework through the proposed Artificial Intelligence and Data Act (AIDA), which is
part of the broader Bill C-27. This bill also encompasses the Consumer Privacy
Protection Act, the current federal privacy law update, and the Personal Information and
Data Protection Tribunal Act. 2> While AIDA aims to establish federal standards for
regulating Al, particularly for high-impact systems, it leaves many specifics to be
determined through future regulations. The provinces have yet to introduce laws directly
regulating Al, indicating that Canada's approach remains centralized mainly at the
federal level. Introduced in June 2022, AIDA has progressed through its second reading
and was referred to the Standing Committee on Industry Science and Technology in
April 2023.** The initial draft lacked detailed substantive content, deferring main
regulatory elements, including compliance obligations and the definition of "high-impact
systems," to future rulemaking. In response to concerns, the Minister of Innovation,
Science, and Industry proposed substantial amendments in November 2023. However,
these amendments have not yet been adopted, and there is uncertainty about when AIDA
will come into effect, with some doubt about its passage before the next federal election
deadline in October 202523, There have also been calls to remove AIDA from Bill C-27
and undertake a more comprehensive overhaul, reflecting ongoing debates about the best
approach to Al governance in Canada.?®

China

Between 2017 and 2020, the government took a cautious approach to Al,
emphasizing its strategic importance and promoting industry self-regulation. During this
time, the 2017 Plan of Next Generation Al Development?” was released, and advisory
committees were established, but there were no mandatory rules targeting Al
technologies. From 2020 to 2022, China began introducing voluntary national standards
to guide Al development, signaling the start of regulatory oversight. This period focused
on finalizing key data protection laws, including the Personal Information Protection
Law,?® which set the stage for future Al-specific regulations. The Data Security Law

22 See The King’s Speech background notes, 2024
[https://assets.publishing.service.gov.uk/media/6697f5c10808eaf43b50d18e/The King s Speech 2024 ba
ckground_briefing notes.pdf].

2 See White & Case LLP, Al Watch: Global regulatory tracker — Canada, 2024
[https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-tracker-canada].

24 See C-27, Digital Charter Implementation Act, 2022 [https://www.parl.ca/LegisInfo/en/bill/44-1/C-27].
5 See Alex LaCasse, Canadian Parliament's Bill C-27 hearing delves deeper into AIDA, International
Association of Privacy Professionals, 2023 [https://iapp.org/news/a/canadian-parliaments-bill-c-27-hearing-
delves-deeper-into-aida/].

2 Ibid.

27 See State Council of the People's Republic of China. Notice on the Development Plan of the New
Generation of Artificial Intelligence. No. 35, July 8, 2017 [https://www.gov.cn/zhengce/content/2017-
07/20/content_5211996.htm].

28 See Rogier Creemers and Graham Webster. Personal Information Protection Law of the People’s
Republic of China: Translation. DigiChina, August 20, 2021. Last revised: September 7, 2021.
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20212° supplemented the Cybersecurity Law 2016,3° which became effective on June 1,
2017. Since 2022, China has moved towards direct supervision of Al technologies, with
the Cyberspace Administration of China implementing mandatory regulations. These
include the 2021 Recommendation Algorithm Provisions®!, the 2022 Deep Synthesis
Provisions32, and the 2023 Generative Al Measures.>> The Generative Al Measures are
the country’s first administrative regulation explicitly targeting the management of
generative Al services. They aim to promote the responsible development and use of
generative Al technology while protecting national interests and citizens' rights. These
measures are part of a broader regulatory framework that includes laws on cybersecurity,
data security, personal information protection, and scientific progress. They seek to
balance innovation with security by encouraging Al development while mitigating risks
such as manipulating public opinion and disseminating misleading information. They
also address societal concerns like data breaches, fraud, privacy violations, and
intellectual property issues. The measures establish oversight mechanisms, complaint
procedures, and penalties for non-compliance, coordinating various stakeholders in the
generative Al sector. Several key government bodies, including the Cyberspace
Administration of China and the Ministry of Public Security, jointly released this
regulation.

Japan

Japan's approach to Al governance is defined as "agile governance," focusing on
flexibility and quick adaptation to evolving Al technologies. On April 19, 2024, the
Japanese government released new Al Guidelines for Business Version 1.03*, which
consolidated previous guidelines to balance societal and individual rights while
encouraging innovation.?> Although not legally binding, these guidelines encourage
voluntary compliance with recognized Al principles and a risk-based approach among
developers, providers, and business users. The guidelines promote an iterative

[https://digichina.stanford.edu/work/translation-personal-information-protection-law-of-the-peoples-
republic-of-china-effective-nov-1-2021/].

2 See China Law Translate. Data Security Law of the PRC. June 10, 2021.
[https://www.chinalawtranslate.com/en/datasecuritylaw/].

30 See Rogier Creemers, Graham Webster, and Paul Triolo. Cybersecurity Law of the People’s Republic of
China: Translation. DigiChina, June 29, 2018. [https://digichina.stanford.edu/work/translation-
cybersecurity-law-of-the-peoples-republic-of-china-effective-june-1-2017/].

31 See the Internet Information Service Algorithmic Recommendation Management Provisions 2021
(effective 1 March 2022), [https://www.gov.cn/zhengce/zhengeeku/2022-01/04/content 5666429 .htm)].

32 See the Internet Information Service Deep Synthesis Management Provisions 2022 (effective 1 January
2023), [https://www.gov.cn/zhengce/zhengeceku/2022-12/12/content 573143 1.htm].

33 See the Measures for the Management of Generative Artificial Intelligence Services 2023 (effective 15
August 2023), [https:/www.cac.gov.cn/2023-07/13/c_1690898327029107.htm], see also Yirong Sun and
Jingxian Zeng. China’s Interim Measures for the Management of Generative Al Services: A Comparison
Between the Final and Draft Versions of the Text, Future of Privacy Forum, April 22, 2024.

3% See Ministry of Internal Affairs and Communications Ministry of Economy, Trade and Industry.
AI Guidelines for Business Verl.0, April 19, 2024,
[https://www.soumu.go.jp/main_content/000943087.pdf].

35 See White & Case LLP, Al Watch: Global regulatory tracker — Japan, 2024
[https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-tracker-japan]. See also,
Hiroki Habuka, Japan’s Approach to AI Regulation and Its Impact on the 2023 G7 Presidency, Center for
Strategic and International Studies, February 14, 2023, [https://www.csis.org/analysis/japans-approach-ai-
regulation-and-its-impact-2023-g7-presidency].
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governance model involving continuous cycles of risk analysis, goal setting, system
design, operation, and evaluation across various governance systems.’® Japan's Al
regulation is based on a human-centered approach, as highlighted in the 2019 Social
Principles of Human-Centered AI*7, which emphasizes human rights, privacy, security,
fairness, accountability, and transparency in Al development. The goal is to create an
"Al-ready society" where Al supports a sustainable, human-centered environment. Japan
mainly regulates Al through existing laws, such as the Copyright Act, Personal
Information Protection Law, Unfair Competition Prevention Act, Antimonopoly Law,
and Economic Security Promotion Act, rather than specific Al legislation.?®

Japan has introduced the Hiroshima International Guiding Principles for
Organizations Developing Advanced Al Systems to promote global standards for safe,
secure, and trustworthy AL3® The AT Strategy Council, a government advisory body, was
established to maximize Al's potential while mitigating risks. On May 22, 2024, the
Council submitted draft discussion points on future Al regulation. Additionally, a
working group has proposed the "Basic Act on the Advancement of Responsible AL"
which would shift Japan's Al regulation from a "soft law" approach to a "hard law"
framework. This proposed law would regulate specific generative Al foundation models,
requiring government-designated Al systems and developers to adhere to strict vetting,
operation, and reporting standards, with penalties for non-compliance. This marks a
significant move towards more formal Al regulation in Japan.

Singapore

Singapore has taken a proactive stance with its National Al Strategy, which includes
the 2019 launch of its Model Al Governance Framework (2019, updated in 2020),%°
which provides detailed guidance to private sector organizations to address key ethical
and governance issues when deploying Al solutions. This framework is supported by an
Implementation and Self-Assessment Guide for Organizations and a Compendium of
Use Cases, which showcases practical examples of Al governance at the organizational
level.*! Singapore's approach to Al regulation emphasizes "soft law," using nonbinding
guidelines and recommendations rather than formal regulations. Singapore has adopted
a sectoral approach to Al regulation, with various ministries and regulatory bodies
issuing industry-specific guidelines. Key initiatives include the Monetary Authority of
Singapore's Veritas framework for fairness, ethics, accountability, and transparency in
Al within the financial sector and the Ministry of Health's Al in Healthcare Guidelines,
introduced in 2021 to ensure patient safety and trust.*? In response to the rapidly evolving

36 See White & Case LLP, Ibid.

37 See Hiroki Habuka, ibid. [https://www.cas.go.jp/jp/seisaku/jinkouchinou/pdf/humancentricai.pdf].
38 See Ibid.

39 See G7 2023 Hiroshima Summit. The Hiroshima Process International Code of Conduct for
Organizations Developing Advancing Al Systems, 2023 [https://www.mofa.go.jp/files/100573473.pdf].
40 See Info-Communications Media Development Authority and Personal Data Protection
Commission. Artificial Intelligence Governance Framework Model, Second Edition, 2020
[https://www.pdpc.gov.sg/-/media/Files/PDPC/PDF-Files/Resource-for-

Organisation/Al/SGModel AlGovFramework2.pdf].

41 See Joe Jones and Darren Grayson Chng, Global AI Governance Law, and Policy: Singapore,
International Association of Privacy Professionals, One Trust. Article Series. 2024,
[https://iapp.org/resources/article/global-ai-governance-singapore/], [https://www.pdpc.gov.sg/-
/media/Files/PDPC/PDF-Files/Resource-for-Organisation/Al/SGlsago.pdf].

42 See Joe Jones and Darren Grayson Chng, /bid.
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AT landscape, Singapore updated its national Al strategy in 2024, NAIS 2.0.** This
strategy focuses on two main goals: advancing Al to maximize value creation and
empowering stakeholders to use Al confidently and responsibly. A draft Model Al
Governance Framework for Generative Al (2024 Framework) * was developed in light
of the recent developments in generative Al. This new framework aims to build upon the
2020 Framework by tackling emerging challenges associated with generative Al and
offering guidance on best practices for evaluating the safety of generative Al models.
The framework includes nine dimensions: accountability, trusted data sources,
transparency, security, and leveraging Al for societal benefit. This framework
exemplifies Singapore's balanced approach to Al governance, ensuring innovation and
safety in Al development.

Israel

Israel has chosen a dynamic approach to Al regulation, favoring a strategic policy
framework based on existing regulatory structures, "soft law," and globally accepted
principles over formal legislation. This approach harmonizes regulations across
industries and activities, promoting responsible Al innovation while remaining adaptable
to changing global standards.*> On December 13, 2023, the Minister of Innovation,
Science, and Technology officially endorsed a policy paper outlining Al principles,
regulations, and ethics, marking Israel's first formal Al policy.* The policy emphasizes
a sector-specific regulatory approach using non-binding ethical principles and voluntary
standards. It allows for a potential shift to more comprehensive legislation if common
challenges arise across sectors. Israel's strategic goal drives this flexible approach to
maintain its position as a technological leader, leveraging its highly productive high-tech
industry, which contributes 18% of the nation's GDP and accounts for 50% of all
exports.*’” The policy aligns with international ethical Al principles and actively
contributes to global Al standards.*® The AI Policy has established a three-tiered
regulatory structure comprising existing regulators, a centralized Al knowledge and
coordination center, and a steering committee to manage Al governance. The knowledge
center, formed under a government mandate in February 2023, is tasked with
coordinating regulatory activities, fostering collaboration among regulators, advising the
government, and leading Israel's participation in international Al standardization efforts.
Although the center lacks direct decision-making authority, it is crucial in guiding
regulators and ensuring a cohesive approach to Al governance. This structure allows
Israel to adapt rapidly to technological advancements without the rigidity of formal

43 See Government of the Republic of Singapore, Singapore National Al Strategy, Al for the Public Good
for Singapore and the World, 2023 [https://file.go.gov.sg/nais2023.pdf].

4 See Info-Communications Media Development Authority and Al Verify Foundation, Proposed
Model AI Governance Framework For Generative Al Fostering a Trusted Ecosystem, 16 January 2024,
[https://aiverifyfoundation.sg/downloads/Proposed MGF Gen Al 2024.pdf].

45 See Dan Or-Hof, Proactive caution: Israel’s Approach to Al Regulation, International Association of
Privacy Professionals, Opinion, 10 January, 2024 [https://iapp.org/news/a/proactive-caution-israels-
approach-to-ai-regulation].

46 See Ministry of Innovation, Science, and Technology, Israel’s Policy on Artificial Intelligence.
Regulations and Ethics, 2023. [https://www.gov.il/BlobFolder/news/most-
news20231218/en/Israels%20A1%20Policy%202023.pdf].

47 See Israel Innovation Authority, 2023 Annual Report, the State of the High-Tech
[https://innovationisrael.org.il/en/report/high-techs-contribution-to-the-economy/].

48 See Dan Or-Hof, Ibid.
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legislation, which could impose additional burdens on companies navigating
international markets.

India

India's approach to regulating AI focuses on maintaining a balance between
innovation and ethical considerations. It emphasizes utilizing guidelines and frameworks
rather than strict laws. The NITI Aayog, India's primary public policy think tank, has
played a significant role in developing the National Strategy for Artificial Intelligence
(#AIForAll) since 2018, which targets key sectors like healthcare, agriculture, education,
smart cities, and mobility.** This strategy aims to adapt Al technologies to India's unique
needs, enhance human capabilities, and address challenges such as access, affordability,
and skilled expertise shortages. In 2021, the NITI Aayog released two key documents:
"Principles for Responsible AI’" and "Operationalizing Principles for Responsible
AL>" which set ethical guidelines and outline government and private sector actions to
ensure responsible Al deployment. These documents emphasize regulatory and policy
interventions, capacity building, and ethics by design. The Ministry of Electronics and
Information Technology (MeitY) has further contributed by forming committees on Al
to address development, safety, and ethical concerns and launching the "India AI"
program to guide Al innovation and workforce development.’?> India's regulatory
framework also includes the Digital Personal Data Protection Act of 2023, addressing
privacy issues related to Al. On the international front, India is actively involved in the
Global Partnership on Artificial Intelligence and collaborates with global bodies to align
its standards with international best practices. The Bureau of Indian Standards (BIS) is
developing Al standards for safety and interoperability, promoting alignment with global
benchmarks like ISO standards. While India has taken a pro-innovation stance by
developing policies and guidelines, it remains cautious about implementing rigid
regulations. This flexible approach allows the country to prioritize workforce
mobilization and adapt Al technologies to its unique cultural and economic context. By
fostering a dynamic Al ecosystem, India aims to leverage Al for growth while preparing
for comprehensive regulations in the future, addressing emerging concerns, and avoiding
outdated or overly restrictive laws.>

In summary, the race to regulate Al is intensifying, with countries adopting different
strategies influenced by their political systems, economic priorities, cultural attitudes,

4 See NITI Aayog, National Strategy for Artificial Intelligence, June 2018
[https://www.niti.gov.in/sites/default/files/2023-03/National-Strategy-for-Artificial-Intelligence.pdf].

0 See NITI Aayog, Approach Document for India Part 1 — Principles for Responsible Al February 2021,
[https://www.niti.gov.in/sites/default/files/2021-02/Responsible-Al-22022021.pdf].

5! See NITI Aayog, Approach Document for India Part 2 - Operationalizing Principles for Responsible Al,
August 2021, [https://www.niti.gov.in/sites/default/files/2021-08/Part2-Responsible-Al-12082021.pdf].

32 See Rahul Kapoor, Shokoh H. Yaghoubi, Theresa T. Kalathil, A Regulation in India: Current State
and Future Perspectives, Morgan Lewis, January 26, 2024,
[https://www.morganlewis.com/blogs/sourcingatmorganlewis/2024/01/ai-regulation-in-india-current-state-
and-future-perspectives?p=1].

3 See, e.g., Arjun Adrian D'Souza, India's foray into regulating AI, International Association of Privacy
Professionals 24 April 2024, [https://iapp.org/news/a/indias-foray-into-regulating-ai]; Joshi, D. (2024). Al
governance in India — law, policy, and political economy. Communication Research and Practice, 1-12.
[https://doi.org/10.1080/22041451.2024.2346428]; Bharati, Rahul, Navigating the Legal Landscape of
Artificial Intelligence: Emerging Challenges and Regulatory Framework in India (July 14, 2024). Available
at SSRN: [https://ssrn.com/abstract=4898536 or http://dx.doi.org/10.2139/ssrn.4898536].
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and technological contexts. Some jurisdictions, such as the U.S. and the UK, follow a
market-driven approach, relying on minimal state intervention and utilizing voluntary
standards and light-touch regulations to encourage innovation and economic growth. In
contrast, China exemplifies a state-driven approach, where significant government
control and strict regulations align Al development with state objectives and maintain
political stability. The European Union leads a rights-driven approach, protecting
fundamental rights and mitigating risks through comprehensive regulations like the Al
Act.

Democratic nations emphasize transparency and public involvement, resulting in
inclusive policy frameworks that minimize social harm. These frameworks often employ
a "risk-based" approach, tailoring regulations to mitigate risks to core values such as
privacy, non-discrimination, and security. Some jurisdictions also recognize the diverse
applications of Al by implementing sector-specific rules alongside broader, cross-sector
regulations to address unique challenges across different industries. Cultural attitudes
toward privacy and technology significantly influence these regulatory choices, with the
EU strongly prioritizing data protection and individual rights, while other regions may
adopt more relaxed approaches.

Despite these varied strategies, no single nation can effectively manage the potential
risks of Al alone, much like the global challenges of climate change or pandemics. A
unified global effort is necessary to ensure that Al development and deployment serve
the public good, uphold human rights, and foster trust and safety in emerging
technologies. Countries must collaborate nationally and internationally to enhance
safety, prevent the proliferation of harmful AI applications, and establish clear
boundaries against dangerous uses of Al

Multilateral Initiatives

Along with national Al regulation efforts, international organizations and multilateral
bodies have also stepped forward to address the challenges and opportunities presented
by Al on a global scale. Their recognition of this technology's significant impact on
human rights, economic development, and international security underscores the need
for a responsible and ethical global use of Al. From the United Nations to the G7 and
beyond, a growing awareness of Al risks since the mid-2010s has driven the
establishment of frameworks, principles, and standards for guiding Al's ethical and
responsible use worldwide. Prominent examples include the European Union’s 2019
Ethics Guidelines for Trustworthy AL* the Recommendation of the Council on
Artificial Intelligence by the OECD in 2019 (updated in 2024),° and the
Recommendation on the Ethics of Artificial Intelligence by the United Nations
Educational, Scientific and Cultural Organization (UNESCO) in 2021.° These
publications highlighted the necessity of aligning Al development with fundamental
values like human rights, democracy, sustainability, and core principles such as fairness,

4 See High-Level Expert Group on Al. Ethics Guidelines for Trustworthy Al European Commission,
April 8, 2019. [https://digital-strategy.ec.europa.eu/en/library/ethics-guidelines-trustworthy-ai]; Hiroki
Habuka, /bid.

55 See Organisation for Economic Co-operation and Development (OECD), Recommendation of the
Council on Artificial Intelligence [https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449].
%6 See UNESCO Recommendation on the Ethics of Artificial Intelligence
[https://unesdoc.unesco.org/ark:/48223/pf0000381137].
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privacy, safety, security, transparency, and accountability. It's important to note that this
article does not cover all organizations and initiatives related to Al governance; it is
limited to the major ones.

United Nations

The United Nations (UN) adopted a landmark resolution on steering the use of
artificial intelligence toward global good on March 21, 2024, entitled "Seizing the
opportunities of safe, secure and trustworthy artificial intelligence systems for
sustainable development" (document A/78/1..49),%” which it adopted without a vote. The
Assembly resolved to bridge the artificial intelligence (Al) and other digital divides
between and within countries and promote safe, secure, and trustworthy Al systems to
accelerate progress towards fully realizing the 2030 Agenda for Sustainable
Development. The resolution encourages countries to safeguard human rights, protect
personal data, and monitor Al risks on a non-legally binding basis, complementing the
work of other UN bodies like the International Telecommunication Union (ITU),
UNESCO, and the Human Rights Council. While the UN cannot pass laws or regulations
on Al, the General Assembly can initiate studies and make recommendations to promote
the development of international law.>3

Council of Europe

On May 17, 2024, the Council of Europe (CoE) adopted the first-ever international
treaty to ensure the respect of human rights, the rule of law, and democratic legal
standards in the use of Al systems (the “Al Convention").>® The AI Convention is
intended as a "global legally binding instrument." It covers the entire Al lifecycle and is
open to European and non-European countries. It emphasizes a risk-based approach,
requiring transparency, oversight, and accountability in Al systems across public and
private sectors. The Al Convention requires each CoE signatory to (i) take measures to
ensure accessible and effective remedies for human rights violations resulting from the
activities within the lifecycle of artificial intelligence systems and (ii) ensure that
procedural guarantees, safeguards, and rights, under applicable domestic and
international law, are available to affected individuals.". The Al Convention will be open
for signature by the EU and countries on and from September 5, 2024

G7

The G7 nations have advanced the Comprehensive Policy Framework for the
Hiroshima Al Process. In May 2023, the Hiroshima Al Process was initiated during the
G7 Hiroshima Summit under Japan's leadership to foster international dialogue. In

57 See [https://documents.un.org/doc/undoc/1td/n24/065/92/pdf/n2406592.pdf],
[https:/news.un.org/en/story/2024/03/1147831]; [https://press.un.org/en/2024/ga12588.doc.htm].

8 See White & Case LLP, Al Watch: Global regulatory tracker - United Nations, 2024
[https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-tracker-united-nations].

% See Council of Europe, Council of Europe Framework Convention on Artificial Intelligence and Human
Rights, Democracy and the Rule of Law, CETS No. 225, September 5, 2024 [https://rm.coe.int/1680afae3c];
see also [https://www.coe.int/en/web/portal/-/council-of-europe-adopts-first-international-treaty-on-
artificial-intelligence]; [https://www.coe.int/en/web/artificial-intelligence/the-framework-convention-on-
artificial-intelligence].

¢ The CoE has several binding and non-binding instruments that influence Al system development and use.
Key examples include the European Convention on Human Rights, the Guidelines on Al and Data
Protection, the European Ethical Charter on Al in judicial systems, and the Convention for the Protection of
Individuals regarding Automatic Processing of Personal Data.
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December 2023, this culminated in the creation of the world's first global framework,
the Hiroshima AI Process Comprehensive Policy Framework®!, which is based on four
pillars: (i) the International Guiding Principles for Organizations Developing Advanced
Al Systems (the "Guiding Principles")®? (ii) the International Code of Conduct for
Organizations Developing Advanced Al Systems (the "Code of Conduct")®® designed to
supplement the Guiding Principles and provide voluntary guidance to organizations
developing Advanced Al systems; (iii) analysis of priority risks, challenges, and
opportunities of generative Al; and (iv) project-based cooperation supporting the
development of responsible Al tools and best practices. The Guiding Principles and the
Code of Conduct are not legally binding, but they are expected to impact international
politics significantly. The G7 does not have the authority to create laws related to Al or
its implementation. However, the G7's Al Regulations state that its members must follow
their obligations under international human rights law. Private sector activities should
adhere to global frameworks such as the United Nations Guiding Principles on Business
and Human Rights and the OECD Guidelines for Multinational Enterprises.®

OECD

The Organization for Economic Co-operation and Development (OECD) has
made significant progress in establishing principles and guidelines for Al's ethical
development and use. The OECD's Al Principles®, endorsed by numerous countries,
highlighting the importance of transparency, accountability, and fairness in Al systems.
These principles have laid the groundwork for various national and international Al
strategies. The OECD's Recommendation of the Council on Artificial Intelligence®®,
adopted by 46 governments as of July 2021, contains the OECD's Al Principles and Five
recommendations to be implemented in the adherents' national policies and international
cooperation for trustworthy AI. The adhering governments have committed to
promoting, implementing, and adhering to the Recommendation. These Principles align
with other Al initiatives, including the G7's Hiroshima Al Process Comprehensive Policy
Framework.

In summary, creating a unified framework for Al governance poses challenges to
international organizations and multilateral bodies due to Al technologies' complex and
evolving nature. There is a collective effort to establish global standards for ethical and
responsible Al use; however, it is challenging due to many factors, including aligning
diverse geopolitical interests and regulatory philosophies. These efforts underscore the
importance of continued international cooperation to address the multifaceted challenges
posed by Al

¢! See G7 Hiroshima Summit. Hiroshima Al Process Comprehensive Policy Framework. May 2023
[https://www.japan.go.jp/kizuna/ userdata/pdf/2024/spring2024/hiroshima_ai_process.pdf].

62 See G7 Hiroshima Summit. Hiroshima Process International Guiding Principles for Organizations
Developing Advanced AI Systems. October 30, 2023. [https://digital-
strategy.ec.europa.eu/en/library/hiroshima-process-international-guiding-principles-advanced-ai-system].
6 See Ibid.

6 See White & Case LLP, Al Watch: Global regulatory tracker - G7, 2024,
[https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-tracker-g7].

%5 See Principles for trustworthy Al, [https://oecd.ai/en/ai-principles].

% See Recommendation of the Council on Artificial Intelligence
[https:/legalinstruments.oecd.org/en/instruments/oecd-legal-0449].
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Conclusion

The regulation of Al varies worldwide, with each country taking different approaches
based on its priorities, legal traditions, and cultural values. As Al technology advances
and has a more significant impact, countries work to balance promoting innovation and
safeguarding public interests while managing potential risks. While some countries like
the EU have established detailed and enforceable regulatory frameworks, others,
including the U.S., the UK, and Israel, have adopted more flexible, industry-specific
guidelines or non-binding principles to encourage innovation and development.

International organizations and multilateral bodies are becoming more involved in
shaping the global Al governance landscape. They recognize technology’s significant
implications for human rights, economic development, and international security.
Initiatives by the UN, Council of Europe, G7, and OECD highlight a collective effort to
establish ethical standards and guidelines beyond national borders, promoting
responsible and sustainable Al development worldwide.

While the rapid advancement of Al technologies underscores the importance of
having consistent, flexible, and globally aligned regulatory frameworks, due to the
complex nature of Al regulation, the involvement of diverse actors, and the geopolitical
context, a unified global solution for Al governance is unlikely to be achieved. Most
efforts to regulate Al and manage its opportunities and risks will occur nationally.

SURTYPY YUIESUL — Uphbunmulwi pubwluwimpnul jupqun/npfud hunfwopnup-
hughb pulipkph phnphwhnip piniypuwghpp. — Unyu hnpubnid ntuntdtwuhpynud Eu vowap-
ptp tpypukph b dhpwqquyhtt juquultpympiniuttph Ynndhg Yhpunyny dninkgmdub-
np wphbunwlut putwluinipjut (UR) nkhuininghwtph wpwq qupgqugnidutph hw-
dwwnbpunnmu: Lwth np UA-u pupnitwlnid |k wpwgq qupquiing, jupbnpynud | hudw-
wupthwl Jupquujnpnn opgwluljubph Alunfnpnidp’ winpunueiuym UR-h kphlju-
Jul, unghwjulju b nbnbkuwlwb pupg jpughpiubphts: Zonpdwsp tkpuyugund £ UUL-
h, Uks Pppunnwuthuyh, Ywtwnuygh, Qhtwunnuth, Swynthuygh, Uhtiquuniph, Pupuygbih,
Zipjuunuih b GBYpnyulwit Uhmpjub UR npnpunh jupquignplut nuqiudupnpe-
mnibukpp, npntp dbwynpynid ki ipubg punupuljub, ninbuwljwb b dywlnipught hw-
dwwnbpunbpnd: Pugh wyn, hnpJust wiunpununumd £ UUY-h, Gypnwwgh junphpyp,
G7-h, S2QU-h b hwdwtdw Uhowqquyhtt b dhounwupuljut juqulpynipniuit-
pp UL-h kphuljwt b yunuupwiunm oquugnpstdwl ginpur suthwitholitp b nunb-
gnygubp vwhdwubnt twpwdknimpnitubpht: Unwewnpynn juinhpubph ybpnisnipe-
it Juplinp phunipu £ hwuljuogm UR npnpunh jupujwupdub wpug qupqugnn dh-
gwuypp: Uju oqunufjuip Yuipnn E (huk wwppbp Epyplkph punupuljuimipyub dpwl-
dwl, phqubulbph Ynndunpnodwt, hyybu twb UL Yhpwnny dwubwglntbph b hbnw-
qnuinnibph hwdwp wewlghim hwbpuiht swhtph yuonwywbmppubp, dwpym hpu-
Yniuputiph yuwhywudwip b htwpwynp nhuljipp denubno:

Pwwph purtp — wphbvnwlul pululwbnipmne s, wphbumulwl pulufuwiniepul
Jupquu/npnidblp, wphkunwlwl pubulwingeywl upugupnid, wphkunwlwl pu-
hwlwbnippul punupwlwinipul spowlmlhlp, yunwupnmbunnn wphbumnwjul
pwlnulmbnipini b, Bphlulwl wphbunwmlwl pubwluwingent i
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TATEBUK JABTSAH - 0630p mupogvix ycunuii no pezyauposaHuro UcCKycCHEEHHO20
unmennekma. — HacTosmmas cTaThsi NPENOCTABISCT MNIOOANBHBIM B3IV Ha YCHIHS IO
peryaupoBaHuio McKyccTBeHHOro uHremwiekra (M) — TpaHchopMupyroliei Chitbl, KOTOpas
MeHsleT OW3HeC, NMpaBUTENbCTBA M OOIIECTBa IO BceMy MHpY. B craTbe paccmarpuBaroTcs
pa3nu4Hble MOAX0/bl, KOTOPBIE CTPAHbI X MEXAYHapOAHbIE OPraHU3allii IPUMEHSIOT B OTBET Ha
ObIcTpBIe nocTrkeHus B obactu TexHonoruid U. ITo mepe pasButust UM Bo3HuKaeT pactymias
MOTPEOHOCTh B KOMIUICKCHBIX HOPMATHBHBIX paMKax Ul PEIICHUS CIIOXKHBIX ITHYECKHX,
COLIMAIBHBIX M SKOHOMHYECKHX HpoOieM, cBs3aHHbIX ¢ M. B craThe mpuBoasTCs cTpareruu
perymupoBanuss UM kmroueBbix topucaukiuii, takux kak CIIA, BenukoOpuranus, Kanana,
Kurait, Snonwms, Cunranmyp, Wspawns, Wuaus u EBponeidckuil coro3, y4MTHIBAIOIIUE HX
YHHUKaJIbHbIE IOJUTUYECKHE, DKOHOMHUYECKME M KYJIbTypHbIE KOHTEKCThl. Takke B cTaTbe
AQHATM3UPYIOTCS MHUIIMATHBBI MEXKTYHAPOAHBIX U MEKIPABUTEIbCTBEHHBIX OpPraHU3alNi, TAKUX
kak OOH, Coser Eppombl, G7 u ODCP, HanpaBieHHble Ha YCTAHOBJCHHE TJIO0AIBHBIX
CTaHJAPTOB U PYKOBOJSIIUX NMPHUHIMIIOB Ul STUYHOTO U OTBETCTBEHHOI0 Mcrosb3oBanusa MU.
Cratbs SBII€TCS LIEHHBIM PECYPCOM JUIsl TOHUMAaHHS Pa3BUBAIOIIErocs JaHAmAa(Ta yIpaBIeH s
NN. OHna chnyXUT OCHOBOM JUIi JAJbHEWINIMX HCCIENOBaHMA W pa3pabOTKU MOJUTHUKH,
HaNpaBIeHHOW Ha OamaHC MeXIy HWHHOBAIMAMHM, 3alIUTONH OOLIECTBEHHBIX WHTEPECOB,
cOOJII0/IEHNEM TIpaB YEJIOBEKa U CHIDKEHHEM ITOTSHIUAIBHBIX PUCKOB.

KnroueBnie cioBa: Hckyccmeennuiii unmennekm, Pezynuposanue uckyccmeeHH020 uHmeniekma,
Vnpaenenue uckyccmeennvim unmennekmom, Pamku noaumuku uckyccmeeHHO20 uxmenieKkma,
OmeemcmeeHHblll UCKYCCMBEHHbLL UHMELNEKM, DMULeCKUll UCKYCCIMEEHHbIU UHMELTEeKM
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QNk3Lh UNOrbLk OUSGNRU NRLELULNR GULRUIUL YUOPs
PrUoduuiu FuNbhgEet G4 ANYULTUUNRESNPLE

ShGUL UUraNusuy-”
Cplwih whknwlhuwh hwduyuwpul

Lumupughwljut pptwqutddwt jurniguljupgp tnponyp k 2Zujuunwih Zutpuyb-
unipjut hpuwjuluwt hwdwljupgnud, b gpu htyybu huwdwywptul, wbybue b w-
nwdht htunhnninkph htnwgnunipjut wthpudbonn pniup phuwn wpphwlwb b
Uyu wpnidnyd wowbdbwwybu Yuplinp Egnuyph’ wygophtth swgnid mkiugne jubfuw-
Juplush htn juwyws hwpgkph puttwpynudp, pwth np npuw hpwduswth Jhpunnt-
Up nith wpwbgpuyhtt tpwbwlnipnit putwplynn juenigulupgh oppwtwmlynid
hwipujhtt & dwubwynp owhtph hwjuwuwpulsdwt, hyybu twb dwppnt hpw-
Yniuptbiph wpynitwytn yuonwyuinipjui Epupjupuynpdwut nkuwilniatphg:
Uhowqquyhtt thwuwnwpnptph, hujptbwjut optuiugpmpjui b puunwjupugh-
unipjul Uky dtwynpdws dnnbkgnidutph hhdwt Jpu wojpwwnwtpnud tkpjuyug-
Jnud b wmyonhth dwignid nitikgnn qniph pruwquiuddwt Jupnyph pighwinip h-
pujulwt pumipwghpp, npu thnybpp, wwywgnignnujui jutjuwjupusutph
Enpymitp b puunujwpuljwi bywbwlnpyniip, gnyph wwophlih Swgnud nibkiuyn
Jutjwdupywsh gnpénnnipyut yuydwbtbpp b ppw nidny Eupunpynn thwuwnp,
htyytu twb unyu Jupnypnid Yhpwnkih <hwjwiwuinipmbbiph hwjwuw-
pulpndwiy jud «wyugnygubinh ghpulondwiy suhwthon:

ZnyJudnid htnhtlyp tEpjuyugumuy k ghnwgnpstwuljuts vh pupp Eqpuihwignudutp, n-
pnughg kb gnuyph wyyophtth Swgmu mukiuym jubufupljush punujupughnuljub
pluynudibpht wihwdugunuu i pcip, gpue qupljush phnge mikbugp b wego-
gniguwit Uhgngutph npnywljh oppwtualny wuyyugnigudw Eupulju (htbn b wy e

* Shqpuit Uwpynujwi - hpuwduwpwbwlwi ghunmpnittbph phljiwsn, N2 punupughwljuh
nuinwjupnipjul wlphnih pngkin, N2 hpudughnnipiui $wlnyntnh hppujuputuljub
Y1huhyuyh nuuwinu-Ynnpphtwnnp, Utwiynipjut gnpdny junwdwphstbph npujuynpdwi
hwtdtwdnnnyh wunud, Upgulgnipjut qupnyuwinipyut hwtdbwdnnngh whnud
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Znpjusmu tbpluyugyus tgpuihwignidbipn Jupnn Eu mnkuhpuyhti jhut) hpujujhpun
wpulnhluyh, huswhu twb welju jupgquynpmdubph hbnwqu quipqugdw huwdwp:

Pwwyp punhp - pugupughulwi ppiiuquiidnid, wyophih Swignid nilikgnn qniph
prluquibdiwil Jupnige, in rem, nuunulwl wyugnignid, wyugniglwl phn, ulihnu-
Yyuplws, Juplws, hkppnid, hujwlwmlwinyenibbkph hujuwuwpuwlynnid, wuyugnig-
bkph qEpuwlonnid

Uwonhth sdwgnud niubkgnn gnyph pruwquidnidp wjwinupwp hpulu-
twglt) b dbqunpuljub qunu]dnh hhdwb Jpu’ npuybu hbnbwbp buuinuly
ntukbwny hwigwip juwnwupws whdwbg qpiknt wynuwhuh gnpéniubknipjub
wpnniipnid unwgyws ognuntibpnhg: Cuwn wynu, wyt ninnyws E hwiugudnp dw-
twwwphny uvnwgusd yuyhwnwh tjugbgdwp, npp upnn L oquuugnpsyty
htwnwqu hwiguynp gnpéniutnipjut pipwgpnid, unp hwgugnpénipnih Ju-
wnwpbknt jppwutbph Jepugdwip, htsybu twb wjt hppnngnipjut tpupfjuwynp-
dwitp, np hwiguiiph Uhongny sh fupkih quunwlty: Uniu Ynndhg wihhd
hwpunwugnidp ppwpannud £ unghwjuljwt wpnupmpjut ulqpnitpp, b gpu
. nupwdnudp unbndnud L gnypuyhtt hwpwpbpmpnibipnd  punuh
uyuntuwihp b, h ykpen, Jupnn L hwbgkgut] unghuwljui gugnidutph:

Ujnpnithwinbpd, dkqunpujubt punuygdnh hhdwt ypu wwophtth swgnid
niutignn gnuph prbtwqubdnidp Eppbdt wihbwp b quptnd ppiwljut ht-
nwuyunnuip pugupnn nwpunbuwl hwbqudwipubph (Uknunpuih dwh,
hudwtbpnd b wyn) nidny? Pwugh wyy, tdwi gnyph pruwquddwip hwdwju
hunspunnunnid £ hpujuunt dwpdhutbph ypu gpws pupdp wuyugnignnujut
otiup U Uhpwqquyhtt hmdwgnpsulgnipjut wbwpnynibwykwnnipniup:

Cwpunpusdny jupkh E wuwpdwiwynpl] wyt hponnipyniup, np ubplw-
nidu, pphwljut Jupnyponid wyonhuh Swugnid niukgnn gnijph pruwquiddwi
htunhwnninht gniquhtn, juyut mwpwsnd £ unwgl) ppiwljut qupnyphg
nnipu wyonhith dwgnid niukgnn gnyph pruwqutddwt junniguljupgp, nph
twpuwdkntdwt hwdwp vh npwypnid hhdp £ hwdwwyuwinwuwt ppiuljut Ju-
noyppR, vwuyt juhudws sk gpu wpmyniuphg, hulj Uniu nhypnid ppiwquiidnt-
Up twuwdbkpijmd k gnuph nhd’ wijuu nplk pphwljwb Jupniyph weljunipe-
miuhg Cun wympd, wj hwynuh b «punqupughufjub ppiwgquidnid», «in rem

1 Sku IMempur H.B. IIpoGiremsr ¥ mepCHeKTHBH KPUMHHAIMU3ANUAN HE3aKOHHOTO OOOTaIeHUs
IyGINYHBIX JTO/DKHOCTHBIX nul, // VimymecrBennsie orHomenus B Poccuiickoit ®emepannu, Ilpaso,
2018, k9 63-64:

2 Sk'u Teopop Tpumbepr, Jlunga Comioons, Bunreiir T'pant, Jlapucca I'peit, Bosepar moxuimeHHBIX
aKTHBOB: PykoBozCcTBO 1m0 KOHGHCKAIUU aKTHBOB BHE YTOJIOBHOTO mpousBozcTa; [lep. ¢ anrm. — M.:
Asprnva ITa6mumeps, 2010, Ly 35-36:

3 Sk u Resolution 2218, Fighting organised crime by facilitating the confiscation of illegal assets, adopted
by the Parliamentary Assembly on 26 April 2018 (17th Sitting), 3.

4 Sk'u Vicmons3oBanue apecra u KOH(UCKauun 6e3 BhiHeceHUs OGBuHuTEmsHOrO mpurosopall Coser
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pruwgutidnid» b wy wduunidubpny?®

Lunupughwlut ppiwqudnidp, ppiujut Jupnypnd pruiwqutiddui
htunnhwnninh htwn npny pughwipnipnibtipnyg hwungtpd, nith uljqpniupughte
wnwppkpnipnitubp, npniughg E dknunpuljut punuy&nh wuwhwish puguju-
mpynilps: Upniu Ynnuhg wyb nignws £ wybih juyt opgwbwljh wyophith gnig-
ph nid: Twubwynpuybiu, punupughwlwb pruwgutdnidp Jhpwuntjh E hus-
whku hwiguynp dwwwyunphny, wytybu k) wyonphth wy tnwuwyny dtnp php-
Jwsd gqniph wnsnipjudp?:

Lunupughwliwi ppuwquiddw junnigujupgh gnynipiniup poy) Ewudb
ns Uhuyt obnyb) «<anowdhwn Juulwshg ybp» wyugnignnuljut okdhg, wyjl o-
pkuungpnpbt AbwEpwb] npnowh juthiwuplusutp jud gnyph ubthwlwi-
whpng Jpu nik) wyugmgdub yupnuljuimpmniip wuypdwbin], np bpub
npykt quinuwjupuut hwdwpdtp Epuphuhputipd:

Zhoju) Uninbgnidtt wdpugpyws k bwlt dhowqquyht dh owpp thwunwpnpk-
pnud: Uyuugbu, ophtily Ynpmwyghwih nhd UUY-h Yni]ughugh 31-py hngqush
8-nn dwup winwd yhwnnipniuubphtt wnwewpynid L pttwplt) wyt fwuhb yw-
hwotutpn vwhdwubim htwpwynpmipiniup, np hwihgugnpdnipnit juwnwpus
wtdp, wyupwiny, nppwting wynuhuh ywhwbep hwdwwwnwuppwinid £ hpkug
ubkppht opkiunpnipjuts hhdtwpwp uljqpniipubphtt b punwljub nt wy) ptunipe-
jut punyphl, wwywgnigh hwbigugnpénipiniiibphg unwugdws wjtyhuh Lu-
punpu) Ejudnuntbph Jud wy) gnyph ophttwljut Swgniudp, npnup upwlju Eu
pruwqubddwl, hul] Bupwdhongutph b hngbubwn Wyniptph wwonhth spowiw-
mnipjut nhd wuypwph dwuht 1988p. UUY-h Ynugtughuyh 5-p hnndwsh 7-py
dwup vwhdwunud E Eupungpjuy Bjudninubph jud ppiwguitddwt tupuljuw wyp
gnuyph ophttmjut dwgnidtt wywgnigknt phinh mbknquihnjunidt wwywhnybne
httwpwynpmipiniip wjt yuwydwuny, np wynuhuh dhongp hwdwwyuwinwuiwith
wqquyht opkunpnipjw uqpniupubipht, uunuwlju b wy putntpjub punyphi:
Uju wpnidny nipwgpuiy E twl B vnphppupuwiuljut yehwdnnnyh phy 2218
pwttwdlh hnnudp bojwunhuyh, buuwhuwyh, Vhgkpjuunubph b Uhugpuy Bwugqu-
Ynpoipjut pugniuws opkuunpmipinibikph, nponup htowwgpty Eu wwonhth

Espomer, 2021, kg 10:

5 Sk u Teopop T'pernGepr, Jiuraa Camiosns, Bumreiir parr, Jlapucca Tpeit, ipy. wolu. , by 35:

6 Sk'u Yau-TIsep Bpion, Jlapucca I'peit, Kesun Crupencon, Kmaits Cxort; PyKkoBoAcTBO 110 BO3Bpary
AKTHBOB /IS CIIELMAIHCTOB-TIPaKTUKOB, Ilep. ¢ auri. — M.: Ansnuna ITa6mumep, 2012, Ly 28-29, 161-
163:

7 Sku Venice Commission, CDL-AD (2022)048, Amicus curiae Brief for the Constitutional Court of
Armenia on certain questions relating to the Law on the Forfeiture of Assets of Illicit Origin, adopted by
the Venice Commission at its 133rd Plenary Session (Venice, 16-17 December 2022), ljkwn 25:

8 Sk'u JoBmmac Burkayckac, I'puropmii Juxosll 3ammmas mpaBo Ha crpaBeIJHBoe CyzeOHOe
pasbuparesbCTBO, IpesycMoTpeHHOe EBpomeiickoil KOHBeHIMel 10 IpaBaM desnoBeka. - M.: Passutne
mpaBoBhIx cucreM, 2018, botin 133-138:
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swgnud nibikgnn qmyph priwquidmdp hokghtim] wuyyugmgdwb okup thuu-
nwljul punyph Jutjpwjupyusutph oquugnpsdudp, hulj npny nhwypbpnid
twl de facto mbnuthnjutiing wywgnigdw pkop yunwupuwnnh ypw’:

Zujuunuwith Zwipuybnnipjut hppujuljut hwdwlwupgnid «Ugophih
swgmu niikgnn gnuyph priwquddwi duuhby opklipn]! (wyunthtn twl O-
pkup) tkpppdws punupughujut ppuiwquddwi junniguljupgh hhupnid
lu npws E gnuyph’ wwophlih swgnid nkiuynt jutpow]wplwsp, nph hpw-
Juswth Yhpwenidp nith wpwiugpuyhtt tywtwlnipnit hwipughtt b dwubw-
Ynp pwhtph hwjwuwpuwlypdwi, hsybu twb dwpnnt ppudniupubph wpnni-
twdbn wuwonwywnipjut tpupjuwdnpdut nkuwyniuubphg:

Uju hwdwunbpunnnid hwpl | twpubiwnwy npnowlh winpunupd juwnwpty
wyjugnignnuijul jubjpudupljusubph nipjut b nunudupulut ipwbw-
Ynipjut puguhuwjndwip:

Ujuyjtiu, punqupwughufjut punuyupnipiniinid wywugnigdwut gnpsplpugh
&hown Juquulbpyuwl, wyugmgnnujui yniph iphynipyul, Jupnyph phulju-
unt pupwgph wywhnyudw b wpyniupmd gnpsh dhpwn jnusdwits hwdwp Juplinp
wpwtiwulnipinit niuh wjb hwipgp, ph quunujupniput Ynuyptn np dwubuligh
Ypw k pujund gnpsh inusdwts hwdwp bwljut ipwtwlnipini niutkgnn thwuwnw-
Juit hwtqudwputph wywgnigdwt swipmpniip jud wywugnigdw phnp: -
put humdwyuwnuuiwt' wywugnigdwt phinh pupjudwt jutnutkpp hwinku i
quihu wyt junniguljupgh npnud, npp poyp Enwhu gnpény dknp pipdws wygu-
gnygukph ny pudupun (hubkng ppubg hujuuwuinipuit jud puguljuniye-
jut wuydwubbpnud npnotint wyn umpjtunpt, ng wuwpuwynp £ akpuyuguty
gopSh nsdwt hwdwp ywbwlnpmnit niukgnn huunwlut hwiqudwptbpp
hwuwnunnn wywugnygubpp b whwnp L Ynh wn gqupunujubnipniip sjuwnwunt-
1oL jud ny wuwnowd juwnwptint pnjnp wipupbiywun hnbwtpubpp!':

Unugnigdut wupunwluwimpniip hpuquswth swthwihoubph hhdwh
Jpw pupfubiint pupuguljupgnid hpkig wnwtdbwhuwnntl mbknt nitubt www-
gnignnujut juthwdupluwsubpp: Unipujut b gunujupuljui opkuurg-
npnipjuh inpubpny vwhdwignd b wywugnignnujut juthiwduplusknp, n-
nnup wywgnigdw wowpluygh dke dnnn npnowljh thwuwbph gnynipjut jud
pugujuynipjut yipwpkpu) hpujuwlwb Euipunpnipinittbtp Gy, npnup htp-
phint wuwpunwljuwinipniut opkupny npjws bk puunwjupmipjuit Ynulpkn

9 Sk u Resolution 2218, Fighting organised crime by facilitating the confiscation of illegal assets, adopted
by the Parliamentary Assembly on 26 April 2018 (17th Sitting), 3:

10 Cpmibgly b 16. 04. 2020p. : Nidh Uy E dnky 23.05.2020p. : Sku 22MS 2020.05.13/50(1605)
2n1).580:

1 Sk'u, opptiwl Y&pwpkl quunwpwih phy 53/10332/02/20 pwnupughwljwl gnpsny 2021
pYwljuih nkljnbtdptnh 30-h npnonudp:
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dwutiwygh Ypu: NQrunh wywugnignpujut juthwduplusubpt wywgnig-
dwl wjutyhuh hwwnntl Juwinuubkp B, npnbp ny ph Ynupbnwugund Bb wuw-
gnigdwlt wupunwlwunipmpiup pugfubnt punhwinip juunbp, wy) twhwnt-
unid b wyn Junthg npnowjh pugunnipniittp, npnig nidny wwhwbeh fud
wnwnpynipjub hhupnid pajws hwunh gnjnmipiniut opkuph nidny kupwunpynid
E, pwh ntin Jupnyph djntu Yondp hwjuewlp sh wywgnigl) 2 Cun wynd, np-
whu juithrujupyws wdpugnpnn unpdh mwpptp wpwbdugymd B npu hh-
wynphqp (Guitjpujupush gnpénnnipjut wuydwuubkpp), Hbuulnqbghulh (ku-
punpynn thwuwnp) b <hwjujuitpudupuspr, wjuhtiptt jutjowuplush
htppuwi htwpwynpnipjut twhunbunidp: Cun npnid, hkug yhpghtt tmwppt k
Juthiwuplusp wynyhuhtt pupdunod':

Unugnignnujut juthijupuwstubpp ppujubugind i punudupu-
Jwh npnpwlh gnpsunnyplbp, npnighg k' jujuu]upluwsh gnpénnnipyub
huwdwp wihpwdton hwuwnbph (hwunbp-hhdptp) b juthoudupusp htppnn
thwunbph bujutinipjut yuydwbwynpnudp b wywugnigdwt wnwupluygh opow-
twlnud ukpuenudp, wywgnigdwt pinhg wquunidp b hwljurwjh wwwugnig-
dwt pinh vwhdwinudp, husybu twb nunuyupujui puwnnnipmniap™:

Qnuph wyophtih swgmu mukhuwn jubjujupush hkn juuggws jup-
quynpnidubpp Jhunpnuwgdus Eu Opkuph 22-pn hanuwénid, nph 1-ht dwup
uwhdwind E, np wyophth swgnid niuikgnn qniph ppuwquuddwt hwpupk-
poipgiuikpnud qnpsnud £ gnyph’ wiyophtth Sugmu niltkbugm jubow]wp-
Jwdp, pwih nhr sh wyugnigyty an]ph Abnpplipdwt ophttwjwunipniup, hull
unyt hnnwésh 2-py lfuluh hudwdwytt’ puinupuip Jupnn E juyjugil) J&hn
hhup punniubinyg gnyph’ wyophlh swgnid nikuym jubpu]upljwsp, kpk
gqnpsh putinipjut wpnniupnid huygynpt wywgnignid k, np yunwujuwbnn he
wwinjutnng gnypp, wyn pynd Uty dhwynp gnuypp, Up pwlh dhwnp gniypp
Yuwd kY dhwynp qnuyph pwdhip, sh hhdtwynpynid ophtiwjw Ljudnh wnp-
mipubnh kpwpbkpu) mdjuiitbpny: Uhtunyh dudwtiwly, putwplynn hnpdush
3-pn dwup twppwwnbumd k, np ululmulu}uu‘lhmm Jupnn k hkpph) gnyph wugo-
nhuh dwgnid niuktwnt juthiwuplusp  ukpuyuguting ophtiwljw Eju-
Unuintitpny gnyph dknpphpnudp hhdtwynpnn wywgnygubp:

Uuyulnsyusd Jupgquynpnidubph nuunidtwuhpoipjudp npddup sk uw-
k), np opklunhpp wju hwpgh juwywlgm pyudp npytigpty E hpup shwdpuljing
Epynt Uninbkgnidubp: Uwubwynpuwtu,

2 Sk'u U. Q. Ubnpuui Uyugnignudp b wypugnygibpp Zujuunwbh Zubpuybnnpyub punw-
pughwlwl nunudupnipniinud, Gp., Uppupununnipyut wwnbdhw, 2020, Eokip 105-106, 111:
13 St'u Muekos ITOUM, Xaropusa COAD JloxasaTenrscTBeHHEIE MPe3yMITIIMYE B TPAXIAHCKOM M
apOUTPaXKHOM IIpoIiecce: TeopeTudeckuii aciekT // Becraux Hmkeropoackoro yuusepcurera um. H. 1.
Jlo6ayescxkoro, IIpaso, 2011, kg 285:

14 St'u 3amemuma O.E. Kinaccudukamus mpaBoBsIx ImpesyMIIuii // AKTyansHble IpO6IeMbI POCCHIICKOTO
mpaBa, IIpasgo, Lo 84:
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1. wmwonhth dwgmud nitkgnn gniyph ppuwquuddwt hwpwpbpnipmnibut-
poud gnpsmud £ gnyph wwophtih swgmd mukhuym Juijiu]uplusp, puih
ntn sh wwwgnigyt) gnuph dtnppipdw ophtiwjwinipniuip.

2. qnyph wwophth swgmd mukbwynt jubunjupusp gnpsmd b, bpk
huygynpt wywugnignid k, np yuwnwupuwinnhtt yuwwnlwinng gnypp sh hhdtw-
Ynpynud ophttwjut Eludnh wnpmnipubnh ipupkpu) wdjuutpny:

Uy Ytpyy wuws Opklpp qnuyph’ wiwophtih swgmd mukhuym haunp Uh
npoypnid wdpwugpl] E npybu hpudujut Eipungpnipinit, hull djnwe gpnyg-
prud’ wyugmgiuh bipwljw thwuwn: Ujahis ph” wnwehl, ph” pljpnpn Unink-
gnudubpb ) niukt punpuwhwpnyg Ynnudbn:

Udtkihg wnwy whwp k ok}, np «wwophth dwgnid niukgnn gnyph pnuw-
qutiddwt hwpwpbpnipnitbpnud» A Epynudp swhwquig quyt k, pwth np
wytt ukpwend E wyonphtuh swgnid niukgnn gnyph pruwgutddwt nne Jupny-
P Uyt ppwduunt dwpduh® twpiwdbntwé pupugulung E npt ujuynmd |
huyg hwpmghint hhdptph ntunmidbwuhpnipinit ujubint ykpwpbkpu npnodwt
Juyugdwdp, ubpunnud E gnyph punupughwliui pruwqubddwi huygh hw-
pnignudp b wjupunynud £ wujophtth dwignid nitikgnn gnyph pruwquddwt
huygh yEpwptpyuy opphtwjut nidh ke dinws qpuhwljhy nunwljui wlnny
Jwd unyyu opkipny bwppwnbuws wyp hhupkpny, hull huyg hwipnigtjnt hhupk-
nh nuunidbwuhpnipiniit £ hp hippht pipuguljupg &, npt nigngwsé £ wugo-
nhuh dwgnud niukgnn qnuyph weuynipjui, ppu Swdwjubkph b owhwqgpghn
wbhdwug oppwtwlh yepwptpjuy nyjwjutp dknp phpbjniu:

Uudwshg htnlind E, np ntuntdbwuphpnipintip b wyonhth Swignud niukgnn
gnijph pruwquiddwt Jupnypp hwpwpkpulgynd B hiywbu dwup b wdpnn-
op: Uyp Ytipy wuws mumuliwuhpnipymip hhojwy quipniph hiplnpott i
L, npp twpunpymd b quunulul Jupnyphb, wjuhipt’ niith «adhispunwljubs
punyp!®: Liwl wuydwibkpmu whihwyn , np gnyph wyophith wgnud niih-
twynt juithruupywénp Junpnn b gopst] vhuyt punuljut pttmpjut dudw-
twl, pwth np gpub twhnpynn «dhtspuunuluiy thoyt nigndus k huyg hw-
pnighim hhupbph, wyy pynid gnuyph wwophth swgmid mubkbwnt hwpgp
wupgbni:

Uju ghppnpnodwt oqunhtt Iu‘nunu[ twl Opkuph 22-pn hnnwésh 2-pn dwup,
npp puuwpuuh Ynnuhg gniyph wwonhth swgnid niiktwnt jutjpwduplu-
Sh Yhpwenidp wuydwbwynpnud E huygynph Ynnuhg wuwnwupuwinght yun-
Jwinn gnuph ophtwljwi kjwdnh wypniptbph Jhpupkpyuy udjugibpm]
shhutun]npywé (hiknt hwiqudwiph wyugnigdudp: Uy Yhpy wuws wyu

15 Opkiiph htwuwnng Guwnp punwuugn pjul yunwujuowiuonnt uinnpupudwind:

16 Sk 'u Vahe Hovhannisyan, Tigran Markosyan. The institutional features of the judicial oversight on the
legitimacy of the "pre-judicial” phase of the proceedings for confiscation of property of illicit origin //
Bulletin of Yerevan University C: Jurisprudence, 2 (39) 2023, o 178:
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Jwiprujupljusp gnpsnid E, kph huygdnpp wywugnigmd t qnuph’ ophwljut
Ejwdwnh wnpmiputnh yEkpupkpuy wyjwjubpny shhdttwynpywsé (hubknt hw-
qudwipp b pu wind E nuunwljub ptunipjut thoynud:

Loy htinlnipjudp b htippynud £ Opkuph 22-pn hnnpush 1-hu dwund
AltwjEipuws wyt Uhwnpp, np pwtth nhn sh wuwwgnigyt) gnuph dtnpphpdwi o-
phiwluiinipyniip huptwpkpupwp gnpénid £ gnyph wwophth dwignid nilik-
twynt jutowduplusp:

Ujnnihwnhpd, pitwnplynn juthiwduplush hhynptqh (quitjuouduplush
qnpdnnnipput wwylwlttpp) b ghuynghghuyh (tnybp hipp Eupwngpynn huu-
wnp) ntuntdbwuhpnipniip hwbgnid Ea dhliingt thwunht: Ujuybu, pitiwpljynn
Yuthiwduplush nidny bupwnpynn thwuwnp wwyophth swgnid niikignn gnypl
E, npp Onptuph 3-p hnnwésh 1-ht dwuh 2-pg YEnnid nith hEnbyw) vwhdwbnt-
Up. «qnup, wyn pUnud’ Ukl vhunp gnugp, Uh putth dhunjnp gniyp Guad Ukl dhuw-
UYnp qnyph pwdhi, nph dknpplpnudp unyb opkipny twhiwwnmbudus Jupgny sh
hhdtwynpnud ophiwlub Eyudmnibpny wijwje uny opkuph mdh dbe
dwntbknig wnwy Juwd htwn dbnp pipdws hubnt hwiquudwiphg, hywbu bl
wjnuhuh gnyph oguwgnpsnudhg unwguisp (winnnukpp, wpnwnpubpp, b-
Judninbpp)», hul] juuhwdupuwsh gnpénnmpjut wuydwbubkpp, huswybu
uoytg, quuwljut puumpjut thoymd bhuygynph Ynnlhg yuwwupiwinnht
wunluting gnyph’ ophtwljwl ywiinh wnpmmpubph Yepupbpyuy udyugibpm]
shhutwdnpdws hubnt hwhquudwiph wywgnignidp:

Upmyntupnid unwgynud k, np gnyph’ wiyophtth Swgmud niikbugn Jubpuw-
Jupluwép gnpénud E, Gpt huygynpp wywugnignmid b gniyph wwonhth swgnud
niukliunt thwuwnp: Uy junupny wyu jupu]upljush hhynphqp b ghuwyngh-
ghwtt hwdpufunwd ki, hugp sh hwdwywnuwupiwbinid wywgnignnujui jub-
hrjuplusubph puinujupughinwlut puudwinp:

Llwt wuydwbbpnid fupkih E tgpuhwigl), np ptl Opkupt ogunuugnpénid £
«qnuph wyophtih swgmu itk juihwyuplusl Abwlbpunudp, wybnw-
Ukt nidjuy niypmd fjunupp ny el juthiwduplwsh, wy] yupush dwupt L
Uguhlipt' Eipunpnipymi, npp nhnhu bipuljw Ewuyugmgdwi: Chn npod, opkiu-
nhpp wpnupughnpk vwhdwiuhwl k) E hpujuunt dwpduh §nnuhg wyu thwu-
nh huwunwundwt hwdwp withpudbon wyugngnquljutt wniph spewtiwlp
dhuytt hwuwtbh b npw puinphhy hwjinh nqupdws ophtuju Eyudnunubph 4E-
pupbpyu ndjuyibpny, pubih np hwljupwly Uninkgmup, wuhipt' ophtwljwlb k-
Judnuinubph yhpwpbpuy htwpudnp popnp wyugnygubph tkpuyugdwt ww-
hwtgp hpujwunt dwipduh hwdwn Yihubp wthpugnpstih: Uju wnnudng nipwg-
nuy k Opkuph pupniidwt hhduwynpdwt htnlyuw hwndwsp. «Zwoyh wntibny,
nn gnyph swguwt yhpupbpu) wywugnygubpp, uyt swjuyny, npny npuitp dbnp
phptnt htwpwynpnipnit snith hpudwunt dwpuhp, gniynud Ea gnipp dknp-
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plipwd whdh Unin’ opkiiph twpiughdp tuwuwnbumy Ehuygh pudupupdui -
puynpnipnil, bpt hpujuunm dwpdhip wyugnigmd b, np yuwnwupjuwnnht
wuwnlwiunn goypp sh hhdtwdnpynid huygynphtt hwuwibih ophttwu Ejw-
Unmunubiph JEpupkpuy njjuikpny: Zudwyuwnwupwbwpup, yunwuhwbnnp
lywpnn E hbpphy jutru]wplusp wugugn gl gnigph ophuljuit Aknpplpnudp
ubipuyugubing wyt hwuwnwpnetpp, npnup opkuph nidny hwuwtbh tu dhuy
wunwupiwinn hie:?

Uhliuny b dudwwly, Opkuph b nput wntsynn hwunwenptph hwdwlwp-
quht Jhpnisnipinitip poy) E wnwhu pitwplynn juthrudupluwsh hhdw
Jpw npujbu Eupunpnn thwun ghnwpljby ns pk gnyph’ wwophith swgnud n-
ukwp, wy wyy gnuyph dkpppipdwt hwdwp wiuhpudbon swthny ophttwlu
Ejuuninttph puguljuynipniup:

Pwitit wyt k, np hhojw) hwuwnp ninnujhnpku sh hhpwwnwyynid Opkupnid,
thnjuwptup gnypp wyophth swgmid nitikgnn E hwdwpnid wyb ghwpnid, tpp
gnuyph dbknpplpnudp hhdttunpyws sk ophtmut Ewdnh wnpniptbph Jhpu-
pEpyw) nljuutpny: Uwluwyt wuthuwyu k, np wyju tplnt thwunkph dhob wnljw
E npnowlhh mpudwpwimjut juw, pwtth np gnyph dknpphpdwt hwdwp wth-
pudtiown swthny opptiwwi Ejudninubnh wnjuwmipju gypnid npuip Ju-
poyph pupugpnid Jhhdtwdnpdtht, hul] hwdwywwnwwupwt hhdtwdnpdwt
puguljuynipmnibip Juynd £ wihpwdbown swthny ophtiwljwt Ejuwdnuntbph
puguljuynipjub vwuht' phupyb spugunting pugurhly hpuyh&wljikpp, kpp
hus-hty yundwnutpny gnyph dknpphpdwi hwdwp wthpwdtown swthny onh-
twlw Bjudninttph wewynipjut hwunp syuyulnsgh fud shhdtwdnpyh:
Uy hull wuwndwnny Jupkih E wpdwbwgpt), np wyu nhwypnid gnyph dbnppt-
npnudp ophtiwjwt Ejudwnh wnpnipttph YEpwptpuy nyjuutpny hhdtwynp-
Jws sjhubnt hwuwnh nidny Eupunpynn thwun k gununid wyn qnuph dknppbp-
dwl hwdwp wihpuwdtown suthny ophttwjub Ejudniintbph puguljuynipiniinp:

LUwt hbnlmpiniup wdpuyunyniud £ wwb Opkuph 22-pn hnngwsh 1-ht
dwuh «pwtth nhin sh wwwgnigyty gnyph dknpphpdwt ophttwjwuntpniup» b 3-
1 dwuh «<htippl) gnyph wyophih swgmd mkbuynt juiw]uplusp bp-
Juywugutiny ophttwjwi Ejudninutpny gnyph dknppipnudp hhdttwnpnn w-
wugnygutp» dhwmjkpynidubpny, npnigmd npybu hwjuwwijewupusé hh-
ounnujynwd k gnyph dknppipdwt hwdwp wihpwdtown swthny ophtiwljut b-
Juununbph wnunipyut wywgnignidp: Ujuntn £ whunp tjunky, np wqw-
nwufuwbinnh hwdwp Wt gupunuwinpmnip swugmd b, wjuhipt' wuw-
gnigdwt phiop wbknuihnjymd k gonyph ubthwlwtwwnhpny dpu dhuytt wyte
ntwpnud, Epp hpwduunt dwpdhip wywugnigh, np ophtiwju Ejudnh wnp-
mipubph Yepupkpu) njujukpp skt hwdwywwnwupjupwinid dknp phpdus

17 Sk'u https://www.e-draft.am/projects/1931/about
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qmjphtr'®:

Zupy t ok twl, np ph huygdnph Ynnuhg gnyph’ wwophlh Swgnid nibik-
twnt Lupwunpnipjul, pk ywnwupuwingh §nnuhg hwjupwlh wywugnignudp
Eupuplynud £ ny uvnwiinupun wywgnignqujub otdh: vnupp <hwjubwljw-
unipnittbiph hwjwuwpulpppdwiy jud «uawugnygutph ghpuljondwiy sw-
thwithoh dwuht

Uy wnusmpjudp Gypnyujut vhmpjubt 2014 pyuljuth hwihguynp gnp-
Sniubinipjub wpyniupnid uinwugyws wljnhyutiph vwnkgdwt b ppiwquddwi
Jtpwptpywy phy 2014/42/EU nhpkiunhyh!® 21-pn jinp vwhdwtnd E, np gnyph
pruwqutidnidp Jupnn Ehtwpwynp 1huk), Eplk puunwupuip hwbgnud £ aygh Bq-
puyugnipjui, np yh&hih gnypp dtnp k phpybk] hwiguynp gnpénitubnipjut
wpyniupnud: Logwébn sh wpwbwlnud, np ykwp £ hwuwnwunyh hwuguynp qnp-
sniubinipinitihg dknp phpdws 1huknt hwiqudwbpn, vwuyt winwd whnnipe-
piuubpp upng Bu pudupup hwdwpky, np pgunwpwip hwjwibwlwiunipmni-
ubph hwjwuwpulondwt ud wy) nppudhwn Eupwugpnipniuutph hhdwt Jpu
wfkjh hujwiwlwh hudwph gnyph’ hwigunp gnpéniiknipniithg unwg-
Jwsd hubp, pwt wy) gnpéniubnipiniihg uinwugdws (huk)p:

Cuwn Enipjul, unyb mpudwpwiinipiniub £ upinwugndws Optuph Jkpupkp-
jup dkubinhh hwbdtwdnyndh 19.12.2022 Jwpshpnid, nph hwdwdwl' «bly
Jtpwptpnid £ wyugnigdwt swhnpnohshty, UPEY-u ophtwjut E hwdwpky,
np hwdwyuwunwuhwt thpybnwlut Jupdhutbpp ppiwquddw npnonid-
Ubp Yuyugukt' hhdtybim] wuugnygbkph ghpulppmpub Jpu, npnip k-
punnmd El, np wuwnwupwinnubph ophttwljwt tjwununtbpnp skht Jupng
pwqupwp 1hubk] pungpn wpwpuw gnypp dknp phptnt hwdwp: bpnp, wdku w-
qud, tpp Swip hwhgwgnpénipiniukphg unuggus tjudninubph dwuny pui-
nupughwljul nunwyupnipjut wpyniapnid ppiwqutiddw dwuht npnpnid
E uyugyby, fwnwpuip bdwb Jupnypenid gniyph wwyonhuth swgdwt yEpw-
plipyu «<anowdhwn juuljwshg nnipu» wyyugnygukp sh ywwhwbgk): dnpuwpkp,
hujwiwljuwunipjniutttiph hwjuwuwpuyrpnipjut jud wyonhth swquw Uks
hujwiwljuwunipjut yepwpkpu) wywgnygp, npp qoignpnud £ ubkthwlw-
twinhpne hwljunwljit wyywgnighym upnnnipyub htw, pudupup Ehudwp-
b phy 1.1 Updwbwgpnipjut 1-htt Znpdwsh hwdwdwji hudwswihnipju
ptunh tyunwljutph hwudwp»?:

18 Sk'u Venice Commission, CDL-AD(2022)048, Amicus curiae Brief for the Constitutional Court of
Armenia on certain questions relating to the Law on the Forfeiture of Assets of Illicit Origin, adopted by
the Venice Commission at its 133rd Plenary Session (Venice, 16-17 December 2022), ljkwn 33:

19 Sk'u Directive 2014/42/EU of The European Parliament and of The Council of 3 April 2014 on the
freezing and confiscation of instrumentalities and proceeds of crime in the European Union:

2 Sk'u Venice Commission, CDL-AD(2022)048, Amicus curiae Brief for the Constitutional Court of
Armenia on certain questions relating to the Law on the Forfeiture of Assets of Illicit Origin, adopted by
the Venice Commission at its 133rd Plenary Session (Venice, 16-17 December 2022), ljkwn 23:
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Ujuwhuny, juwnupyué hbnwgnunnippul hhuwl Jpuw upkih Fwbky hinb-
Juy hpdwlwl Egpuhwbgnidbkpp.

1. Uugjophih bwgmd nibbgnn gniph poliuqubddwl Jupnypp hwigun/np b
wy] wwyophlh Swgnid mbkgny gnyph prhwgquitddwi wpnynibujin Junnigu-
lpg £, npp punljugué E«lplypunnmluiy b punnwlymh shon kphg:

2. «Qnyph wyophih Swanud mbkhuym Jubinmfuplwés dlnulkpynidp pn-
Jywinwluyhl wenidm] sh hwdwyuwwnwupnubmJ wyugnignpulwi Jubpw-
Yyupljudibph punnunfupughunulmb phluydmbp, pubh np goyph  wyophih
Swgnid mbkhuym Jubjuujuplwép gnpémd E Eplk huygynpp wywugnigmd F
qgniph wyophiih Swgnid mbkbugm thunnnp: Uy unupny uyu ubfnnjuplwsh
hhynplqp (qubfrujwplwéh qupénymppul wuwypdwbbkpp) b ghuynghghwl
(Eipunnyng thwuwnp) hundpblanid Ba:

3. Opkipmd hwpnummbujws Jubpunfupludh bhdwi Ypw npygku Ebpunp-
yny thuun lupny E ppuwplyky ns pk gniyph ungophih Swgnd niakinyp, uyy
wyn gniph dEnppEpuwl hundwp wihpudbon sunhm] ophbwlwl Eju/niwnabph
puguljuynipindip:

4. Qniph wuyophlp Swgnid nibEbuynt thwuwp wyophlh Swgnid nibkgny
qnijph prinuquibdiuind Jupnipnid nibj Juplush phnigpe:

5. Opkhughpp wpnupughnpbl vwhdwbuhwlly F punnwpnugnippub [nn-
upg qnuph ungophlih dwgnid mbkinun Juplwéh huunundwi hundup wih-
pudbon wuypugnignnuljul yniph spowlwlp dhuyh hwuwbbyh b gpw phnphpy
huyunih nupdwsd ophlnuljwd Ejunininbiph JEpupkpuy wyjuybkpny, puih np
hwlunwl dmnkgnidp, wjupliph opplinlwh Ejunfunbbph Jkpupkpuy hiu-
pun/np poynp wupugnyghlph beplupugdwl vwbwiop punnwinugnippul hu-
dwp [hbkp whppugnpdb:

6. @niph dknppEpuwl ophinulmbnipiniap wwywgniglint wupuulubnp-
joiip Swgnid B uyupliplh wiygugmguw pkop inkquupnfufnd Fgniph ukthulm-
bunnppne Ypw dpuyh uyl nEwypnid, Epp punnwpnugnipinip wuyugnignid | np
qnijph dknppEpniup sh hhubun/npy/nid opplnulpumd Ejunfinh hwuwblyh wnpmnip-
blph JEpupkpyuy nyjuyblpny:

7. Qnijph unyophlp Swgnid mbkbuyn: Jupludp Eipwlw Fhwumnmunndwi b
hlippuwl wypugniglwll <hunjubwubnipmbGabph hujuwuwpulpmluly Jud
«uuqugnijghlph gEpulopnippuly suifnubpony:

TUT'PAH MAPKOCSH — Ilpasosoii xapakmep u codepicanue «npesymnuyuuy He3akoHHO20
npoucxo.uct)enu}l umyuwiecmeda. — Mexanuszm TPAXXOAHCKOTO B3bICKaHUS SABJIACTCSI HOBIIECTBOM B
HpaBOBOﬁ CUCTEME PeCHy6HI/IKI/I ApMeHI/Iﬂ, u HCO6XO,HI/IMOCTI) €ro BCCCTOPOHHETO MU3YUCHUs, a
TAaKXC UCCIICNOBAHUA OTACIIbHBIX HHCTUTYTOB, UMECT GOHLH_IyIO AKTYaJIbHOCTB.

B »TtoM KkoHTEKkcTe 06Cy)I(Z[eHI/Ie BOIIPOCOB, CBA3aHHBIX C HpeSyMHHPIeﬁ HE3aKOHHOT'O
MPOMCXOXICHNSI HMMYINECTBA, HMEET 0co00e 3HaveHWe, MOCKOJIbKY €ro IpaBOMEpHOE
NPUMEHCHHUE KPUTUYCCKHU BaXHO JId IMOAACPKAHUA OanaHca OGI_HGCTBGHHI)IX U 4YaCTHBIX

HMHTEPECOB B pPaMKaxX PacCMaTPMBAEMOr0 MEXaHH3Ma, a Takke ISl TapaHTHH 3(GQEKTUBHOM
3alIUTHI IPaB YEJIOBEKa.
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Ha ocHOBe mnoaxomoB, BHIPAOOTaHHBIX B MEXIYHAPOAHBIX JOKYMEHTaX, OTEYECTBEHHOM
3aKOHOJATENILCTBE M MPOLIECCYaNbHOM IIPAaBOBEACHNH, B paboTe IpecTaBIeHa 00Ias IpaBoBast
XapaKTepHCTUKa IPOU3BOJCTBA IO OOpAIIEHHIO B3bICKAHMA HAa HMYILIECTBO HE3aKOHHOTO
IPOMCXOXICHUS, €ro JTalbl, CYIIHOCTh W MpOLECCyalbHOE 3HAYeHHE JIO0Ka3aTeIbHBIX
MIPE3yMIILUH, YCIOBHS ACHCTBHS IMPE3YMIILUH HE3aKOHHOTO IPOUCXOXKICHUS HMYILECTBA U
mpearnonaraeMbelii  GakT ee Cuibl, a TaKKe KpUTepUil «ODajaHca BEpOSTHOCTEH» WU
«tpeolajaHus 10Ka3aTeIbCTBY», IPUMEHUMBIN B JAHHOM IIPOM3BO/ICTBE.

B cratee aBTOp mpencTaBIsAeT pPsJ HAYyYHO-NPAKTHYECKHX BBIBOJOB, CPEOH KOTOPBIX
HECOOTBETCTBHUE MPOLIECCYATbHBIX NPEACTaBICHHH O MPE3yMIIIUN HE3aKOHHOTO IIPOUCXOKICHUS
HUMYILIECTBA, €r0 TMIIOTETHYECKHH XapaKTep M BO3MOXKHOCTH JOKA3bIBAHHS ONPEICIICHHBIMH
CpeacTBaMU JJOKA3bIBAHMSA U T. [I.

B pesynpraTe MOKHO KOHCTaTHPOBATh, YTO BHIBOJBI, M3JI0)KEHHBIE B CTaThe, MOTYT CTaTh
OPUEHTUPOM ISl JaJbHEWIIero pa3BUTHS IPABOIPUMEHHUTENIBHOW TIPAaKTHKH, a TaKkKe
JIEHCTBYIOIINX PETYINPOBAHNH.

Knrouesvle cnosa: epascoanckas Kompuckayus, npouzsoocmso 0 KOHQUCKAYUU UMYWecmed
HE3aKOHHO20 NPOUCXOHCOeHUs, in rem, cyoeOHOe O00KA3amenbCcmeo, Opems O0O0KA3bl8aAHUs,
npe3ymMnyus, 2unomesda, onpogepicerue, OAIAHC 86epOSIMHOCMEN, NpeodIAdaHUe OOKA3AMEeNbCNE

TIGRAN MARKOSYAN — The Legal Nature and Content of the “Presumption” of Illicit
Origin of Property. — The civil confiscation proceedings is a novelty in the Armenian legal system
and the comprehensive study of both complex and individual issues holds significant relevance.
In this regard, the issues of the presumption of illegal origin of property is of particular importance,
as its proper application is crucial for achieving a balance between public and private interests, as
well as for ensuring human rights protection.

This work is based on international documents, domestic legislation, and procedural studies,
outlining the general proceedings for confiscating property deemed to have an illicit origin, its
stages, the nature of evidentiary presumptions and their procedural significance, the conditions
under which the presumption of illegal origin is applied, and the implications of this presumption.
It also addresses the concept of "balancing of probabilities" relevant to these proceedings, or the
criterion of "preponderance of evidence."

In conclusion, the findings presented in this article may provide valuable insights for the ongoing
development of legal practice and the refinement of existing regulations.

Key words: civil confiscation, proceedings for confiscation of property of illicit origin, in rem,
Jjudicial proof, burden of proof, presumption, hypothesis, rebuttal, balance of probabilities,
preponderance of the evidence, civil confiscation, proceedings for confiscation of property of
illicit origin
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