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On July 1, 2022, the "Criminal Procedure Code" of the Republic of Armenia
(hereinafter, the Code) entered into force. The Code contains a number of cornerstone
amendments, which not only define new legal frameworks, new mechanisms for both
the realization and limitation of rights and fundamental freedoms, but also significantly
changed such regulations, which are an integral and important part of the criminal
justice system, such as for example, the principle of adversarial proceeding and the
right to defense.

Within the scope of this article, we addressed some issues of the exercising the
right to defense at the stage of preliminary hearings, which is a legislative innovation,
making the role of the defender in this process the subject of discussion, the main
challenges that exist, as well as distinguishing a range of issues, the discussion and
solution of which will be made possible complete and full practical implementation of
the right to defense at the stage of preliminary hearings. It is also important to
emphasize that the effective participation of the defender in the preliminary hearings
stage provides an opportunity for the court to obtain a comprehensive and objective
view of the case, which ultimately leads to a fair and just decision in accordance with
the law. The defender's active involvement in this stage helps to eliminate potential
procedural errors or violations, which in turn can contribute to the avoidance of appeal
proceedings and ensure that the decision of the court is final. In conclusion, the stage
of preliminary hearings, with its new legislative innovations, has the potential to greatly
enhance the protection of the rights and freedoms of the accused and to provide a
more efficient and effective criminal justice system. However, the full realization of
these benefits depends on the active participation of the defender and the courts in
ensuring the right to a fair trial is upheld and honored throughout the entire criminal
proceedings.

Before proceeding to the discussion of the issues within the scope of the
indicated, it is necessary to note that the trial as a legal phenomenon has or at least
should have a rigid logical structure.? One of the bases of the discussed linear and
rigid logical structure is the approach according to which the court should first address
questions of law, secondly questions of fact. In other words, before preparing the
criminal proceedings for the main trial, it is necessary to resolve all legal issues thus
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ensuring full and targeted implementation of the goals of the trial stage of the criminal
proceeding (in particular, examination of evidence). The basis of the mentioned is also
the fact that evidence as a procedural phenomenon has a factual nature and the
meaning of the trial stage (the main target of which is the examination of evidence
from the perspective of their admissibility, relevancy, and certainty) cannot and should
not be replaced or imply the clarification of questions of a legal nature (such as
clarification of the indictment, legal qualification of actions or omissions, etc.).’

In order to comply with the fundamental legal principle of legality as well as with
branch principles of criminal procedure, it is necessary to start the judicial proceedings
with the clarification and resolution of legal issues.? We emphasize the fact that the
clarification and resolution of the discussed legal issues is important for both the court
and the litigants.

The definition of the preliminary hearings in the Code is, as such, an innovation.
We believe that this innovation will make it possible to implement the rigid logical
structure of the trial in practice. The necessity of defining the preliminary hearing stage
in criminal procedure has been reiterated numerous time both by national ® and
international* authors.

Within the framework of the "Criminal Procedure Code of the Republic of
Armenia" adopted on July 1, 1998 the parties to the trial (and especially the defense
side, as the defense side acts in a certain way as the "respondent") did not have the
opportunity to raise the legal issues of the case. As a result, judicial practice was
formed in a dichotomous manner. In the conditions of this division, the main and most
common interpretation came down to the fact that if the court did not address these
issues at the stage of accepting the case into proceedings and scheduling a court
hearing, and there is no such direct definition or requirement in the Code, which would
allow the court to address legal issues, then these issues are subject to resolution
when making a judicial act resolving the case on its merits.

In terms of absence of such criminal procedural tool the parties to the trial were
obliged to go through all the stages of the trial, including the stage of examination of
the evidence (which is always and necessarily of a factual nature) and the legal issue
that could be discussed and resolved even at the stage of preparation of the trial was
resolved by the verdict or other act which resolves the case on its merits. In frames of
the abovementioned a cornerstone nature has the fact that even if the court examining
the proceedings passed a verdict of acquittal or in any other way improved the legal

" David C. Brody, James R. Acker, Criminal Law, Jones, and Bartlett Publishers, Sudbury,
2010., page 21:

2 Council of Europe/European Court of Human Rights, Guide on Article 6 of the European
Convention on Human Rights, with amendments of 31 December 2019, pages 65-92.
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situation of the accused by taking into account the legal argument that was presented
by the Defense, but was not examined, it would still lead to the violation of the right to
a fair trial. In particular, the described situation would result in violation of the principle
which is an element of the right to a fair trial — examination of the case in a reasonable
time. The particular reason for this statement is that a procedural question that could
have been resolved a long time ago is resolved at a later stage' of the trial, not
because the "tools" needed to resolve the earlier question were not available or a
precise reasoning was not presented, but because the interpretation of procedural
structures and the direct exposition of the legislative text did not foresee such a
possibility.

In particular, the necessity of preliminary hearings is underlined when the
defendant has immunity. For example, prior to the trial, the defense claimed that the
defendant who was a judge enjoyed procedural immunity and that the evidence in the
case, or the only decisive evidence, was inadmissible. However, the court declined to
consider these arguments on the grounds that it lacked the proper legal authority to
address the matter at that stage. With reference to relevant judicial practices, in the
second scenario, even if the inadmissible evidence was considered during the trial, it
could not be used in the reasoning for the verdict. However, it should be noted that
such evidence may have still influenced the judge's internal belief formation.

Therefore, it is our viewpoint that the inclusion of a separate and designated
stage for preliminary hearings provides an added opportunity for the accused to
effectively exercise their right to defense. Furthermore, this stage of the proceedings
has the added benefit of being advantageous to the court as well. Taking into
consideration the heavy workload and voluminous nature of cases that courts typically
face, it is a practical issue when the court is not fully aware of all the case materials
and potential obstacles during the first session. Typically, such procedural issues can
be identified even at the early stages of the proceedings. In such circumstances, after
the prosecution and defense have presented their cases during the preliminary
hearings, the court can gain a better understanding of the specific complexities of the
case, potential problems, and potential violations. This, in turn, allows the court to
proceed to the trial phase with a more comprehensive and well-informed
understanding of the particular case.

Therefore, it can be concluded that 3 main groups of questions become the
subject of discussion during the preliminary hearings: on the legality of the charges
(indictment), regarding the legality of the text itself, and the legality of the procedure for
presenting that accusation to the court, on the legality of the process and the continuity
of the process (such as issues concerning self-recusal, jurisdiction, exclusion of
criminal prosecution), and on legality of the evidence.

In frames of criminal procedure, the conditional starting point and the main
validity condition of the judicial stage is the indictment meeting the legal requirements,
which is the legal document that allows to associate a person with the act attributed to
them. Arguably, an indictment is the crux of a trial. In essence, an indictment is a
procedural document of both legal and factual nature.

Furthermore, it should be noted that well-conducted preliminary hearings can
serve as the determining factor in ending the criminal case and termination of criminal
prosecution, providing the accused with the ability to assert their right to a fair trial in a
tangible and effective manner.

The definition of the stage of preliminary hearings fundamentally opened new
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procedural horizons for the work and involvement of the defense attorney in which
conditions the defenders can expand their participation in the proceedings, as well as
take another step closer to the standards attributed to the defenders in the theoretical
literature.

From a legal perspective, the participation of the defense counsel in preliminary
hearings is crucial to the outcome of the criminal proceedings. Through active
engagement in these hearings, the defense can bring forth information or arguments
that could lead to the termination of the criminal case. For instance, if the defendant
has immunity that was not properly addressed in earlier stages, the defense attorney
can inform the court and resolve the issue of prosecution during the preliminary
hearings. The defense counsel's participation is also important in regards to evidence,
as it can result in some evidence being deemed inadmissible, reducing the workload
for both the court and the defense in later stages of the proceedings. In conclusion,
properly conducted preliminary hearings, with the full participation of the defense
counsel, are essential in securing the defendant's right to a fair trial and ensuring a
more efficient and effective resolution of the criminal case.

We believe that other issues related to this positive innovation are subject to
clarification during judicial practice, as the interpretation which will be given in frames
of the judicial practice (precedents) has very high importance.

Additionally, the establishment of the preliminary hearing stage provides a clearer
platform for the practical application of the individual's right to defense, enhancing the
adversarial nature of proceedings and allowing for a more transparent exercise of the
right to defense. It is not limited to mere reactions to the prosecution's stance. It is also
important to note that the definition of this stage enables greater collaboration
between the parties involved in the proceedings and the court, allowing the court to
have a more proactive and impactful role prior to the main trial and to identify any
potential issues in the proceedings at an early stage.

Although the definition of the stage of preliminary hearings is progressive from
the point of view of the exercise of the right to defense and makes it possible to
guarantee a more comprehensive and targeted participation of the defender in that
stage of the proceedings, it is necessary to refer to those regulations, the stipulation of
which in the framework of the mentioned legislative regulation would be considered
purposeful and would allow the existing procedural regulations and the precedent
practice formed on their basis to conform to the principles of criminal procedure.

In essence, the phase of preliminary court hearings serves to ensure the orderly
conduct of proceedings and adherence to the relevant principles of the main trial and
any subsequent proceedings. This stage provides the defense with an opportunity to
clarify the indictment through questioning the prosecution. The indictment serves as a
cornerstone procedural document and, in some sense, outlines the scope of the legal
process. Therefore, to ensure the fairness and efficiency of the legal process, the
defense must be given the chance to seek clarification of the indictment at some point
in the proceedings. This will allow the main trial to proceed only when the indictment is
fully understood and unambiguous, ensuring the legitimacy and legality of the trial
process. Moreover, the defense's active participation in this stage also includes
receiving a clear and comprehensive explanation of the indictment, not just a mere
recitation of its contents. This approach seeks to uphold the predictability, legal

" TopsinHukoB A. . AOBOKaT B YronoBHoM npouecce, publication BKO3W, Moscow, 1987, pages
45, aspunos C. A., JlynuHckas . A. AgBokaT B yronoBHOM mnpouecce. Y4yebHoe nocobue,
Moscow, 1997 ., Ilanteakpy B. ., MapTbiHuuk E. . AgBokaTt B kaccaLuMOHHOM W HaA30pPHOM
Npou3BOACTBE MO yronosHbIM Aenam, Kishinev, 199., page 240:
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certainty, and legitimacy of the main trial proceedings. Additionally, the defendant's
participation in the preliminary hearings enables them to identify any potential errors,
inaccuracies or ambiguities in the indictment, and to challenge them in a timely
manner, which can prevent any potential violations of the defendant's rights during the
main proceedings. It is also crucial for the defendant to understand the nature of the
charges against them, as well as the underlying facts and legal reasoning that support
those charges. The clarification of the indictment through questions from the defense
counsel helps to ensure that the trial proceedings are fair and transparent, and that
the defendant is able to effectively prepare their defense. Moreover, the involvement
of the defense counsel in the preliminary hearings helps to foster a cooperative
relationship between the parties, and to foster a spirit of collaboration between the
court and the parties, aimed at resolving any procedural issues that may arise during
the trial. By having the opportunity to ask questions and clarify any uncertainties
related to the indictment, the defense counsel can help to mitigate the potential risks
of prejudice or bias during the main proceedings, and to ensure that the proceedings
are conducted in accordance with the highest standards of fairness, impartiality, and
justice. In conclusion, the stage of preliminary hearings plays a vital role in the overall
fairness and transparency of the criminal trial process, and the active participation of
the defense counsel in these proceedings helps to safeguard the rights of the
defendant and to ensure that the trial proceedings are conducted in a manner that is
consistent with the principles of the rule of law.

Another key issue to be resolved at the preliminary hearings stage is the
definition of the subject of proof and the possibility of raising questions about the
subject of proof. It is known that in the Armenian criminal justice system, the subject of
proof, as such, is defined by the indictment. It is also not disputed that the subject of
proof is determined by the prosecution. By defining the preliminary hearings, it is
possible to make the exercise of the right to defense more effective by assigning to it
the function of clear identification of the object of proof.

Moreover, the above is directly related to the clarification of the indictment. In
particular, before proceeding to the main hearings, the defense has a complete
understanding of not only the legal and factual aspects of the accusation, but also the
circumstances that must be proven by the prosecution at the trial stage. The solution
of these issues during the preliminary hearings will definitely allow to ensure a trial
process in line with the fundamental principles of legality and fair trial, where both the
legal and factual aspects of the indictment will be qualified as equally important. The
role of the defender is highly important in guaranteeing the practical and effective
implementation of the actions described above.

In addition, the participation of the defense counsel in the preliminary hearings
also helps to ensure that the evidence collected and presented in the case is relevant
and admissible, and that the defendant's rights to a fair trial are respected. The
preliminary hearings provide an opportunity for the defense counsel to challenge any
evidence that may be inadmissible, or to request additional evidence that may be
needed to support the defendant's case. By doing so, the defense counsel can play a
key role in ensuring the integrity of the criminal justice system and protecting the rights
of the accused. Furthermore, the inclusion of the defender in the preliminary hearings
also allows for a more collaborative approach between the parties involved in the
proceedings, which can lead to a more efficient and effective resolution of the case.
This, in turn, can help to promote public confidence in the criminal justice system and
contribute to the goal of ensuring that justice is served in every case. Based on the
above, we conclude that the regulation provided for in Article 311 of the Code would
be beneficial if it enabled the following:
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- The clarification of the indictment by the prosecution in response to the
questions asked by the defense counsel. This is crucial in order to guarantee the
predictability, legal certainty, and legality of the main hearings. Provision of a
legislative possibility at the stage of preliminary hearings, according to which the
defense will have the right to ask questions and receive answers from the prosecution
in order to clarify the indictment. These questions can refer both to the legal
assessment of the indictment and to the facts thereof. It should be specifically
mentioned that the said question-and-answer has definitely a positive application for
the court as well.

- The provision of a clear and accessible explanation of the text of the
accusation, which goes beyond mechanical re-reading or reiteration. This is essential
for ensuring that the defense counsel has a full understanding of the charges against
their client and can provide effective representation.

- The opportunity for the defense counsel to raise and address any procedural
or evidentiary issues, such as the admissibility of certain evidence, that may arise
during the preliminary hearings. This can potentially lead to the dismissal of the case
or the exclusion of certain evidence from the proceedings, ultimately ensuring a fair
trial for the defendant.

- Provision of definition of the subject of proof within the framework of the
issues to be discussed at the stage of preliminary hearings. The implementation of the
mentioned proposal will allow the entire judicial process to be more consistent with the
fundamental right to a fair trial.

YYACTUE SALLUTHUKA B MNMPEAOBAPUTEJIbHbIX
CNYWAHUAX: HEKOTOPbBIE MPOBJIEMbI'

JlycuHe OraHHUCSIH
AcrnivpaHTkagheqpsl yrosioBHOro rpoLecca u KpUMUHammcTukm Ery

B cratbe obcyxpatoTcs BOMPOCHI y4acTust 3aluTHMKA B 3Tane npegsaputenb-
HbIX CyAeOHbIX CnyLlaHui, 4TO ABNSIeTCA HOBOBBELAEHWEM B YTOIOBHO-NpOLEcCyasb-
HOM kofekce Pecnybnuku ApmeHus.

B uvactHoCcTW, B pamkax ctatbu Oblnia obcyxaeHa BaXHOCTb 3Tana npegsapu-
TenbHbIX CNyLlaHWWA, KPYr OCHOBHbIX BOMPOCOB, MOAMeXalliMx obCyXOeHuo B xone
cnyLwaHum, nx nogpasgensi.

B xoge npoBedeHHOro MccriefoBaHUS aBTOp MPULLIEN K BbIBOAY, YTO MpoLEec-
cyanbHbI 3Tan npegBapuTerbHbIX CryLWaHWiA npenycMaTpuBaeT HOBbIE TOPU3OHTHI
Ons 0esaTenbHOCTU 3alMTHUKA, JaBasi BO3MOXHOCTb UCKIOYMTL AanbHelllee Teye-
HWe YroyfloBHOrO NMPOU3BOACTBA B Cllydae HanuMyunsa HeoOXOAMMBIX PEKBU3UTOB B pe-
3ynbTaTe NepBUYHOIO 0BCYXKAEHUSA NPABOBbLIX BOMPOCOB, a Takke NPUMEHATb psf OC-
HOBOMOJIAratLLMX NPaBOBbIX, OTPACEBbIX U YTONMOBHO-NPOLEeccyasnbHbIX MPUHLMMOB.

B pamkax ctatbu 6bI510 NpoaHanM3npoBaHO Takke To 06CTOATENBLCTBO, YTO MNNna-
HMpOBaHWe aTana npeaBapUTENbHbIX CRyLIAHWUIA MOMOXUTENbHO BNUAET HE TOMbKO Ha
0eaTenbHOCTb 3allMTHUKA U rapaHTUpOBaHWe npasa Ha 3aliuTy, HO N AaeT BO3MOX-
HOCTb MPOBECTU LeneBoe obCyxaeHne Mexay CTopoHamu cyaonpom3BoacTBa B yCo-

" CtaTtba Gbino npeactasneHa 8 gekabps 2022r. Ha Hay4YHOW KOH(EPEHLWU acrnmpaHToB U
couckaTenen opuamnyeckoro akynoteta EpeBaHCckoro rocyaapcTBeHHOrO yHMBepcuTeTa.
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BUAX Bonee akTUBHOIO y4acTus cyaa.

B pesynbTate aHanusa, NpoBeAEHHOro B pamkax cTaTbW, aBTop NpuLlen K BbiBO-
4y, YTO aTan npeaBapuTenbHbIX CyAeOHbIX CryllaHWn MOXHO YCOBEpLUEHCTBOBAT,
NnpeaycMoTpeB B HEM BbINOMHEHWE TaKuUX OEWCTBUIA, Kak, Hanpumep, onpeaeneHve
YHKUMM pasbsCHEHNSI OOBMHEHUS, YTO MO3BONUT 3a4aTb BOMPOCHI CTOPOHE OGBUHE-
HWUS' OTHOCMTENbHO OBGBMHUTENBHOrO 3akn4YeHus. B pesynbTaTte 3TOro CTaHeT BO3-
MOXHbIM obecrneyeHne NnaBHOIO U NPAaBOMEPHOrO TEYEHUS 3Tana OCHOBHbLIX CryLua-
HUn 6onee adpheKTMBHLIM 06pasomMm.

MpeanoxeHue, HanpaBfieHHOE Ha COBEPLUEHCTBOBaHWE 3Tana npeaBapuTerb-
HbIX CRyLUaHWIA, 3aKNoYaeTCsl Takke B YBENMYEHUN PYHKLMM OnpeaeneHms npeameTa
JoKasaTenbCTBa B CMMCKE BOMPOCOB, MOAMeXalumMx obcyxaeHuto B xope npensapu-
TenbHbIX CryLlaHWi, YTO MOo3BONMUT 06ecneyYnTb MPUHLMMBLI NPaBOBOW OMNpeaeneH-
HOCTU 1 NpefcKasyeMoCTy.
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untdbBph thnih Ywpbnpnepyniap, npw pbpwgpnid pahwpydwb Gopwlyw hhdbwywb
hwngtiph 2powlwyp, nhwag Ghpwpwdhbltnp:
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hGswtu 0wl Yuwbph Yynsb) bt hhiGwpwp-hpwywywb, pE™ &jninwihb-ppGwnwunw-
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Onipjwb hpwynibph Gpwfuwynpiwl tnGuwGyntbhg, wyl hGwpwynpnigintb £ nw-
thu dwyuwyt] owwunwywha pabwpynid nwunwywnnipjwb Ynnitph dhold Nwiunw-
pwih wrwyt] wywnhy dwubwygnipjwb wwjdwbbspney:

<nnywéh 2powlwynid Yuwwnwndwdé ybpinidnipjwlb wpmynibpnid henhGwyp Gg-
pnwhwqb) £, np Gwpulwywb nwuwwiunidbbph thngp Ywptih § yunwnpGiugnpébp
npwinud Owfuwwnbubiny wjbwhuh gnpénnniintbbtph Ywuwwnpned, hOswhuhp k opp-
Owy denwnpwlph wwpqwpwbdwb gnpéwentph uwhdwbnidp, hGsp hGwpwdnpnie-
jnib Yuw hwngtp ninnbp dEnwnpwbph Ynnoht dsEnwnpuwywb Ggpwywgnipjwb yb-
pwebpwy: Ypw wpnynibpnd hhdbwywb nwuwnwiuniibtph thnih uwhnib L hpwyw-
swith pbpwgpp hGwpwynp Yihoh wwwhnyb| wewdb| wpryntbwybun Yepwny:
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Lwpulwywb nwunwpuntdbph thnih Yuunwpbiugnpédwlp dhindwé wrwowny
E Gwl Owfubwywb nwunwiuntdbph thnh pbpwgpnid pGowpydwb Gopwyw hwpgt-
nh gwiOynid wwwgnigdwl wewpywih uwhdwbdwb gnpédweniyph wybjwgnidp, hosp
pnyl Yuw wwwhndt hpwywlwb npnpwyphnigwl L Ywbjuwwnbubihnipjwb
uygpnibplbtnp:
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