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Introduction.

The Code of Administrative Procedure of the Republic of Armenia’ (hereinafter
referred to as the Code) defines the procedures of assessing the legitimacy of
individual legal acts and normative legal acts: the legitimacy of individual legal acts is
a subject to challenge in the general claim procedure whereas the legitimacy of
normative legal acts is a subject to chaIIenge in the special procedure in accordance
to the norms of Chapter 26 of the Code?. In order to protect the subjective rights and
legal interests of individuals the question of determining the limits of judicial control in
cases of challenging the legitimacy of normative legal acts is very crucial.

It is noteworthy to point out that the object of special procedure in cases of
challenging the legitimacy of normative legal acts are regulatory legal acts due to
which the legislator determines special procedural regulations for ascertaining the
legitimacy of normative legal acts. Verification of the legitimacy of regulatory legal acts
is, in essence, supervision by mdependent courts over the legitimacy of the law-
making activity of the executive power (.. )

Current Issues Related to the Assessment of Legitimacy of Regulatory Legal Acts.

In the examination of the legitimacy of regulatory legal acts, we consider it is
essential to refer to some features of making a judicial act on cases of challenging the
legitimacy of normative legal acts provided for in Article 198 of the Code. Accordingly,
it is necessary to raise some practical issues, which may be vital from the doctrinal
point of view for the realization of a more comprehensive research.

Thus, according to Article 198 of the Code, "In the case when the compliance of
any normative legal act is disputed with the normative legal act of higher legal force
specified in the application, the administrative court when issuing a judicial act shall
clarify the compliance of the contested act with other normative legal acts of higher
legal force that is not mentioned in the application, if it is not reserved to the
jurisdiction of the Constitutional Court".

According to the second part of the same article, "Having clarified the
inconsistency of the contested act with a normative legal act of higher legal force not
mentioned in the application, the administrative court shall recognize the contested act
as invalid on that basis as well, regardless of the claim"*

' See << Jupswwl nwwnwywnpnipjwb onklughpp, <{MS 2013.12.28/73 (1013)1: Cunntbyby
t 2013 pqwywbh nGywinkdptph 5-h0 L ntdh 869 £ duink) 2014 pywywbh hntGdwph 7-ha.
% See Lwjwunwih <wipwwGwnnigwl Ydewptly nwunwpwoh phy 4/0518/05/19 Jwpsw-
Uwﬁ gnpény 2023 pqwywbh hntGjwnph 13-h npnznidp.

¥See N. hwlnwluw, «Ywunwywb yepwhuynnnigintbp Gnpdwwnpy hpwywywb wywnbph o-
phtwywinigwb Gjwwndwdpy (Wwwdwhpwdwywb tyninighw), <wj-rniuwywb hwdwjuw-
nwu Gnplwa, 2022, page 18.

* See < Juwpswywl nwunwywpnipjwb optbugnph 198-nn hnndwéh 1-hb L 2-pn dwubpp.
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The above-mentioned legal regulations outline the limits of assessment of the
legitimacy of a contested normative legal act by the administrative court. In other
words, the latters are the objective guidelines for evaluating the legitimacy of a
normative legal act, within the framework of which the court can come to a conclusion
about the legitimacy of the contested normative legal act.

It is obvious that the administrative court is not constrained by the requirement
specified in the request of the submitted application. Not only it can deviate from its
limits, but is also obliged to go beyond the limits of the requirement of the submitted
application, ascertaining the compliance of the contested act with other normative
legal acts of higher legal force not mentioned in the application, unless it is reserved to
the jurisdiction of the Constitutional Court. This evidence demonstrates that the
administrative court has broad authority to conduct thorough judicial oversight when
there are disputes about the validity of regulatory legal acts. This means that the court
thoroughly evaluates the legitimacy of the challenged regulatory act, comparing it
extensively with higher-ranking legal norms to determine its validity.

Considering the aims of the specific proceedings involved, the administrative
court isn't restricted solely by the reasons and explanations provided in the application
about the supposed inconsistency of the legal norm (or its provision) with higher-
ranking legal norms as pointed out by the applicant. To establish the validity of a legal
norm, the administrative court must take an active part in assessing whether the
disputed action aligns with other higher-ranking legal norms that weren't explicitly
mentioned in the application, unless this responsibility falls under the jurisdiction of the
Constitutional Court.

In this particular context, the crux of the discourse revolved around the inquiry
into whether the administrative court, via its judicial act, possesses the authority to
ascertain the conformity of the contested normative legal act with provisions of a
superior legal norm that have not been expressly delineated within the application.

The aforementioned query is linked to delineating the boundaries within which the
ex officio principle operates, particularly in contests regarding the legitimacy of
normative legal acts. It's important to underscore that the ex officio principle, granting
the administrative court proactive powers, stands as an integral component of
administrative proceedings1. By engaging in the adjudication and resolution of
disputes stemming from public legal relations, the implementation of the ex officio
principle by the court ensures effective safeguarding of the rights of both individuals
and Iegqal entities. This principle stands as a pivotal characteristic of administrative
justice”. Consequently, the legislator has vested the administrative court with an active
mandate and specialized tools in cases involving challenges to the legitimacy of
regulatory legal acts. This endowment empowers the administrative court to exercise
meticulous oversight over the activities of the executive branch.

It's evident that the administrative court holds the authority to nullify the
challenged normative legal act or its specific provision based on its inconsistency with
a higher-ranking legal norm not referenced by the applicant in the submission. Put
differently, the legislator has granted the administrative court the discretion to extend
beyond the confines of the higher-ranking legal norms cited in the application and
declare the contested normative legal act invalid by considering its non-compliance
with other higher-ranking legal norms not explicitly mentioned in the application.

' See L. MGwnpnuywl, ««Ex officio» (Qnpsh h wwuwnnbt pOOnipwb) uygpnibph hpwgniip
Jwpswywl nwunwywnpniginibnidy, wnbbwfununegnilt, 6M, Gpluwl, 2021, page 29.

ZSee <wjwunwbh <wipwwtwnnipjwb Ydewpbly nwwnwpwGh phy 4V4315/05/14 Jupsw-
ywb gnpény 2016 pywlwbh wwphth 22-h npnznidp.
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Following the logic endorsed by the legislator, the procedural nuances governing
judicial decisions within the specific procedure in question, along with a purposeful
interpretation of the legal norms, allow the administrative court to invalidate the
disputed regulatory legal act based on provisions of higher-ranking legal norms not
specified in the application. Any contrary interpretation would disrupt the underlying
logic of proceedings concerning challenges to the legitimacy of normative legal acts
and would prioritize literal interpretation of the Code over the public interest
deliberated in cases contesting the legitimacy of such norms.

The aforementioned judgment rests on the premise that the subject
administrative court's scrutiny in cases challenging the legitimacy of normative legal
acts is regulatory normative legal acts, which establish obligatory rules of conduct for
an unspecified group of individuals.

The question of legitimacy of a normative legal act (or its provision) from the point
of view of compliance with a repealed normative legal act (or its provision) that has a
higher legal force, is linked to the ongoing research and holds significant interest in
this context.

In reference to the interpretations derived from judicial practice on the matter at
hand, it's notable that the Administrative Court of Appeal of the Republic of Armenia,
in administrative case No. VD/10366/05/19, through its decision dated July 9, 2021,
titted "On applying to the Constitutional Court," highlighted certain aspects. The court,
while addressing the nuances of issuing a judicial decision within the framework of the
discussed procedure, observed that "(...) the regulations within the special procedure
for examining cases related to the legitimacy of normative legal acts do not establish
procedural structures and mechanisms enabling the court to assess the legitimacy of
the contested normative legal act (or its provision) in comparison to a normative legal
act of higher legal standing that was once in force for a certain period and then ceased
to be effective."

The court's conclusion emphasized that "the regulations outlined in Chapter 26 of
the Code fail to provide a framework through which the legitimacy of a normative legal
act (or its provision) could be examined using appropriately defined procedural norms
within the same chapter that led to its enactment. This absence led to a reasonable
doubt for the Court of Appeals regarding their compliance with Article 75, Part 1 of
Article 61, and Part 1 of Article 63 of the Constitution of the Republic of Armenia."".

The Constitutional Court of the Republic of Armenia, through procedural decision
No. SDAO-254 dated December 14, 2021, terminated the proceedings citing that the
justifications provided by the applicant did not sufficiently address the uncertainty
concerning the legislative gap. However, within the same decision, the RA
Constitutional Court acknowledged a crucial perspective. It noted, (...) The applicant
construed the authorily fo assess the conformity of the disputed normative legal act
with higher-ranking legal norms (excluding the Constitution) as an assessment of
compliance with the currently effective higher-ranking norm, excluding the one that
served as the basis for its adoption, but as an assessment of compliance with an
expired (ceased) normative legal act. (...)"

Furthermore, the Court highlighted that the applicant ought to have adequately
presented reasons demonstrating that, by employing the regulations delineated in
Chapter 26 of the RA Code of Administrative Procedure and the method of judicial
interpretation chosen by the administrative court, it was impractical to dispel the

' See {wjwunnwbh  <wipwwbunigwb  Jepwpbths  Jupswywd  nwunwpwh phy

un/10366/05/19 Jwpswlywb gnpény 2021 pwlwbh hnihuh 9-h «Uwhdwlwnpuwywb nwunw-
npwb nhatint dwuhG» npnnedp.
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reasonable doubt regarding the potential conflict of that chapter with the Constitution.
In essence, the application needed to encompass arguments elucidating the specific
challenges posed by the application of the rule ofjud|C|aI interpretation in this instance
concerning its alignment with the Constitution. ”

It appears that following the Constitutional Court of the Republic of Armenia's
decision, the Administrative Court of Appeal of the Republic of Armenia reviewed the
appeal and, on June 29, 2022, dismissed it. Interestingly, the Administrative Court of
Appeal, within its decision, didn't specifically address or deliberate on the issue of
addressing the legal gap highlighted by the Constitutional Court of the Republic of
Armenia using judicial interpretation. Nor did it make any explicit mention or
discussion concerning the application of analogy. However, it's evident that the
Administrative Court of Appeal of the Republic of Armenia, through its substantive
review of the appeal, seemingly bridged the identified legal gap through practical
action. This was executed without a detailed legal analysis but rather by implementing
the regulations outllned in Chapter 26 of the Code, apparently drawing an analogy to
resolve the issue®.

Considering the stances elucidated and the legal methodologies demonstrated by
the courts in practical cases, there's a belief that the issue regarding the legitimacy of
a normative legal act (or its provision) and its compliance with a higher-ranking
normative legal act (or its provision) that once held higher legal standing but has since
become obsolete, can now be adequately resolved through judicial interpretation and
analogy. It's noteworthy that the RA Court of Cassatlon also emphasized the absence
of a ban on the application of the analogy in the Code®, which further emphasizes the
fact that the administrative court has the authority to determlne the compliance of a
normative legal act (or its provision) with a higher to the normative legal act (or its
provision) that previously had legal force but has since become obsolete.

Conclusion.

In summarizing our considerations regarding issues arising in the assessment of
the legitimacy of normative legal acts, several key conclusions emerge:

- The administrative court isn't confined by the limits set in the application, it not
only can but is obligated fo extend beyond these boundaries. If should explore the
conformity of the contested regulatory legal act with higher-ranking normative legal
acts not explicitly mentioned in the application, unless this jurisdiction lies solely within
the Constitutional Court's purview.

- In delivering a judicial decision, the administrative court can evaluate the
conformity of the contested regulafory legal act with provisions of higher-ranking
normative legal acts not cited in the application.

- The administrative court has the authority fo examine the compliance of a
normative legal act (or its provision) with a higher-ranking normative legal act (or its
provision) that was once in force but has since become obsolete.

! See <wjwunwbh <wipwwbunnipyuwbt Uwhiwbwnpuwywb nwwnwpwoh 2021 pqwywbh nby-
wnbtiiptph 14-h ««<< ybGpwplbhs yupswywb nwwnwnwbh nhdanwdh hhdwb ypw® << Junpswywb
nwwnwywpnigwb optlugpph 26-pn gifuh’ UwhdwbwnpnigjwOp hwiwwwwnwufuwbntpw
hwpgp npnGnt yepwptpw» gnpéh Jupnypp Ywpsbint dwuhl» phy UNUN-254 wfuwwnw-
Ywnqwyht npnznLap.

ZSee N. fuwlnwOwb, «Uowinghwt Jupswywl nwunwywnnipnibned (0npdwuinhy hpwyw-
Ywl wywnbph hpwywswihnipinitp yhAwnpytine gnpdtpny)», «Ywwinwywb hluwbnegynib» gh-
mwdbpnnwtqwu wduwghp, hnyunbdptp-nGywntdptn 2022, 10-12 (280-282), page 51.

® See <wjwuinwbh <wipwwtwnnipub Ydrwpty nwwnwpwbh phy 47/10875/05/18 Jwnsw-
Ywb gnpény 2022 pwywbh hnyunbdptph 7-h npnznudp.
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LNNPUUShY hPU4UYUL UYSGMNh PPU4UUONH3I3UL
AUSU4UL QLULUSUUL uu<uuuuMNe YyuMruuuu
nusSudvurnkesntuNiky

Opuwlw Yhpwlnjwa
GN< puwnuwpwghwlwl nuunwdwnpnigiuwl wdphnGh wuwhpwion

<nnjwoép dhpdwd b Gnpdwunhy hpwydwlwO wywnbph hpwywswihnignibn
yhswpytnt ypwpebpuwy gnpétpnd nwunwywb Jtpwhuynnnipjwb uwhdwOOEpn:
Lywwnh nibGowind wjb, np Gnpdwuwnhy hpwywlwb wywnbph hpwdwswihnipnilp
yhswpytnt yspwptpjw; gnpétpny hwuinndy ywpnyph opjtyunp Ghpwontlunpwywb
Onpdwuwnhy hpwywlwb wywnbnb GG, opGhunhpp uwhiwlt] £ Gopwonbbunpwywb
Gnpdwwhy ppwdwlwb wynbph hpwywswihnigjwl wwpgqiwl Yuwwwygnipjwip
wrwOdbwhwuwnniy Yupgwynpnudbbn: Lpwé hGunwgnuinigub 2powbwybspnid
pOOwnpydbp 606 gnpéOwywinid dwqwd dh wpp fubnpwhwnpnyg hwpgbp, npnGp
ywpnn G0 uplnp Gubwynignih nibblw) Gwb nnyunphbw| wtGuwbynibhg fubnpn
wrwpyw hOGunhunniinh  wewybp pbngpyntd  hGrnwgnunnigywb  hpwywbwgdwb
hwdwn:

Unyl hnngwéh 2powlwybtpned, h ghyu wybh, wewbGdbwyh niawnpnipjwl
wpdwlwgtb| Gopwoptunpwywb Gnpdwwnhy hpwywlwb wynh (Yud npw npnyph)
hwiwwwunwufuwbnigywa hwpgp npw plnniodwbO hwdwnp hpdp hwbnhuwgwé
wdblh  pwpép  ppwywpwlwywb nd  nlbgwé, uwlwd ndp  Ynpgpwé
(gnpénnnipyntbp nwnwpwé) Gnpdwwnhy hpwywywb wywnhb (Ywd npw npnyph):
Uju hwiwwntpunnid unpunpyb) 60 hwwnywwbtu nwwnwywb ypwyunhlyuwnd weyw
OGYOGwpwlnigntGObpp L Opdwé hwpght wnipjwdé  [nuénudlbpp, L pun wynd
wrwbOdlwgyt, GO  GOpwopGUunpwywl  Gnpdwwhy  hpwywlwld  wluinh
hpwywswihnipgjwb qhwhwwndwb wjb opjYwnhy nintbh6pp, npnbg 2powbwybEpnid
nwunwpwop Ywpnn b hwogb yphsdwnpyynn Gopwonpblunpwywb Gnpdwwunphy
hpwywywb wywnh hpwdwswihnipjwb ytpwebpw| Ggpwhwbogdwo:

NPEOENBI OUEHKU 3AKOHHOCTU HOPMATUBHO-
NMPABOBbLIX AKTOB B AODMUHUCTPATUBHOM
CyaornPoun3BOACTBE

OkcaHa Oun6aHpsH
AcrnivpaHT Kaghegpsl rpaxgaHckoro ripoyecca EINY

Cratbsa mocesileHa npegenam cygebHOro KoOHTponsa B gerax ob ocrnapuBaHum
3aKOHHOCTU HOPMAaTMUBHO-MPAaBOBbLIX aKTOB. yLWITbIBaFI, 4YTO npeamMeTom ocoboro
Nnpou3BOACTBa No AenaM 06 ocnapuBaHUM 3aKOHHOCTM HOPMAaTUBHO-MPaBOBbLIX aKTOB
ABMAOTCA NOA3AaKOHHbIE HOPMAaTUBHO-MPAaBOBbIE aKTbl, 3aKOHOAATENb YCTaHOBUN
crneumnanbHble MexXaHW3Mbl U KpUTEpUUM Ans OnpeferneHus 3akoHHocTU. B pamkax
ykasaHHOro uccriegoBaHust 6bin obcyxaeH psg NPoGneMHbIX BONPOCOB, BO3HMKLUMX
Ha MpakTuKe, KOTopble MOryT ObiTb BaXHbl AN OCYLLECTBNEHUs Hanbonee MosiHOro
uccnegoBaHMsa paccMaTpmMBaemMoro MHCTUTYTa C JOKTPUHANBLHOW TOYKM 3pEHUS.
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B pamkax HacTosilwen cTatbu, cpeau npodero, ocoboe BHUMaHWe yAeneHo
BONPOCY COOTBETCTBUSA MOA3AKOHHOrO HOPMAaTMBHOIMO MPaBOBOro akrta (ero
NMONOXEHNs) HOPMATMBHOMY MPAaBOBOMY akTy (UNWM ero MOSIOXKEHMWIO), MMeoLLeMy
BbICLUYIO HOPUONYECKYIO CWUMY, HO YXe YTPaTMBLUYIO CBOK CUITY, YTO MOCIY>XUIO
OCHOBaHWeM [Ans ero npuHatus. B gaHHOM  KOHTekcTe npoaHanu3npoBaHbl
nMerowmecss B cynebHOM npakTuke TOMKOBaHWA W BapuaHTbl PeLUeHWst YKa3aHHOro
BOMpOCa, U COOTBETCTBEHHO BblAefleHbl OOBbEKTUBHbIE KpUTEPUW, B paMKax KOTOPbIX
CYA MOXeT MPUMATU K BbIBOAY O 3aKOHHOCTM MOA3AKOHHOrO HOPMAaTUBHOIMO MPaBOBOro
akTa sBnsoLwerocs npeaMmeTomM crnopa. Takon nogxoa obecneunsaet 6onee rnybokoe
N BCECTOPOHHEE MOHVMaHWe AaHHOro MHCTUTYTa M ero ponun B NpaBOBON CUCTEME.

Pwlwih pwrbn — npdwunpy hnwywlwl whnbnh fnwywswhnypuwl Jhswnlngd;
Gnpduwiinhy ppwdwlwG wlhwn; Gapwontlunnwlwl Gnpdwinpy hnwdwlwl wluinn;
Gnpduiinhy  ppwywlwl  wlinbpnh  pnwywswhnpiwl  nuinnwlw( - qhGuwhwwndwa
uwhdwabtn, nuwunwlwl whuin Guywglblint wrwldbwhwanlnysntGGa6n, Juwnswlwl
nuwunwidwinniynia:

KrnioueBble crioBa: ocriapuBaHne 3aKOHHOCTH — HOPMATUBHO-IPaBOBbLIX — aKTOB,
HOPMAaTUBHBIV PaBoOBOY aKT, [1043aKOHHbLIE aKTbl, PEJEsIbl OLEHKN 3aKOHHOCTU
HOPMAaTUBHO-IPaBOBbLIX  GKTOB,  OCODEHHOCTU  NPpuHATHS — CyJebHoro  akra,
aaMUHNCTPAaTUBHOE CY40MpPON3BOLCTBO.

Key words: challenging the legitimacy of normative legal acts; normative legal act,
regulatory legal acts, limits of judicial assessment of legality of normative legal acts,
features of making a judicial act; administrative procedure.



