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Abctract. In criminal law theory, there are two types of excess: quantitative and
qualitative. Qualitative excess occurs when the perpetrator commits a crime that is
entirely different in nature from the planned crime or engages in a crime other than
what was stipulated. The Criminal Code of the Republic of Armenia differentiates
between quantitative and qualitative excess by establishing specific rules for criminal
liability.

However, we believe the Criminal Code should explicitly state that if the
perpetrator commits a crime different from the initial arrangement, the other
accomplices must be held accountable for their complicity in the crime involved in their
intent. Furthermore, in cases where the perpetrator commits a less dangerous crime
instead of the agreed-upon offense - either by damaging the intended object or by
causing harm to a different object - these scenarios should not be classified as
excess. Instead, they fall under the concept of "failed complicity," which is already
addressed in the existing regulations of the Criminal Code.

Thus, we argue that part 4 of Article 49 of the Criminal Code of the Republic of
Armenia unnecessarily complicates the Code, as the provisions for criminal
responsibility related to unsuccessful conspiracies are already adequate for assessing
these cases.
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This scientific article addresses certain issues related to excess in the Criminal
Code of the Republic of Armenia. The investigation into this matter has been
conducted through a comparative analysis of current and previous criminal legislation,
international practices, and judicial precedents, leading to the suggestion of viable
solutions. The aim is to propose legislative changes that more accurately reflect the
nature of excess, allowing for a precise criminal-legal assessment of offenders’
actions. In conducting this study, the primary objectives included examining the
fundamental principles of criminal law pertaining to the types of excess among
accomplices and recommending suitable solutions based on those principles.

Excess.

According to widely accepted principles, the limits of criminal responsibility for
accomplices are defined by the extent of their intent and the content of their
agreement. However, in practice, there are instances where the perpetrator deviates
from the agreed-upon course of action. Such deviations from shared criminal behavior
are referred to in criminal law as the excess of an accomplice. The criminal liability of
accomplices is not only contingent upon a causal link to the perpetrator's act but also
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on their conscious and voluntary relationship to that act and its consequences. Issues
of criminal liability arise not only when a crime aligned with the common intent of
accomplices is committed, but also when the perpetrator engages in acts outside that
shared intention. In this latter scenario, it is referred to as the perpetrator's excess.
The regulation of accomplices' criminal liability in cases of the perpetrator's excess is
addressed in Article 49 of the Criminal Code of the Republic of Armenia, titled "Excess
of an Accomplice."

This article first defines the concept of an accomplice's excess. According to part
1 of Article 49, if an accomplice commits a crime that was not part of the shared
intention, it constitutes an excess. The second part of the article establishes that the
other accomplices will not bear criminal responsibility for any excess committed by
one of them.

In criminal law theory, two types of excess are recognized: quantitative and
qualitative. Quantitative excess occurs when the perpetrator inflicts greater harm than
anticipated on an object initially included in the common intent of the other
perpetrators.’

Some issues of excess according to the Criminal Code of the Republic of Armenia.

The theory of quantitative excess in criminal law is outlined in part 3 of Article 49,
which states: “If the perpetrator of the criminal offense causes harm to an object that
was agreed upon with the accomplices but inflicts greater damage than was intended,
or commits the agreed offense with an aggravating circumstance not included in the
other accomplices' intention, or harms the agreed object while committing a more
serious offense that also fulfills the accomplices’ objective, then the accomplices will
be held criminally liable for their complicity in the crime involved in their intent.”

Part 4 of Article 49 of the Criminal Code of the Republic of Armenia further
clarifies: “If the perpetrator commits a less dangerous crime instead of the agreed
offense, causing harm to the agreed object, the other accomplices will be held
criminally liable for the attempted crime as per their intent. Conversely, if the
perpetrator commits a less dangerous crime by damaging a different object than
originally intended, the other accomplices will face criminal responsibility for the
preparation of the crime included in their intention.”.

In the aforementioned paragraph, the legislator identifies two scenarios as
instances of excess:

1) when the perpetrator commits a less dangerous crime instead of the agreed-
upon offense, causing harm to the intended object, and

2) when the perpetrator commits a less dangerous crime, damaging a different
object than originally planned.

It is important to note that both of these cases essentially align with the concept
of "unsuccessful crime," indicating that we are dealing with failed offenses rather than
true excess. The distinction between these two concepts is quite subtle, which is why
the Code specifically addresses failed conspiracies in Article 47, Part 3 of the Criminal
Code of the Republic of Armenia. This article states that if the perpetrator does not
complete the crime due to circumstances beyond their control, the other accomplices
are responsible for the preparation of the crime or attempted crime. Additionally, Part
4 of Article 47 specifies that if actions intended to organize, incite, or assist in the
crime do not succeed due to factors outside the individual's control, they will be held
accountable for the preparation of the crime as outlined in their intent or for the
criminal attempt, provided that part of the objective aspect of the crime has been
fulfilled.

" See RA Criminal law, General part, textbook for universities, YSU, Yerevan, page 289.
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In this instance, the legislator assigns criminal liability in the first case for an
attempted crime and in the second case for the preparation of a crime. We argue that
the situations outlined in Part 4 of Article 49 of the Criminal Code of the Republic of
Armenia should not be classified as excess or recognized as a new type of excess.
Instead, they fall under the concept of failed complicity, which is already addressed by
existing regulations in the Criminal Code concerning the criminal assessment of such
acts. Therefore, we believe that Part 4 of Article 49 unnecessarily complicates the
Criminal Code, as the provisions for criminal responsibility related to unsuccessful
conspiracies are already adequate for assessing these cases.

The other type of excess recognized in criminal law theory is known as qualitative
excess. In cases of qualitative excess, the perpetrator commits a crime that is
fundamentally different in nature from the planned offense or engages in a different
crime altogether. For example, if accomplices agree to inflict serious harm on a
victim’s health, but the perpetrator also commits rape or murder in addition to the
intended theft, this represents qualitative excess. Here, a "different crime" refers to a
crime with a distinct object.

However, it is important to note that while life and health are different objects of
criminal protection, if the perpetrator takes the victim's life instead of merely harming
their health, the issue of criminal liability is addressed not through qualitative but
through quantitative rules of excess. In this scenario, the other accomplices are held
responsible not for the preparation of health harm but for the crime involved in their
intent, specifically for their complicity in the harm to the victim's health, since this is
absorbed by the more serious crime committed.

Many scholars have conducted studies to clarify the rules of criminal liability for
accomplices in cases of the perpetrator's excess, distinguishing between quantitative
and qualitative excess. For instance, Telnov argued that in both types of excess, other
accomplices (those who did not intend to commit the specific crime) cannot be held
responsible.’

Prominent scholar M.D. Shargorodsky asserted that "the excess of the
perpetrator does not increase the responsibility of the accomplice. Whether the
perpetrator refrains from committing the intended crime or commits a more serious
one should not alter or negate the accomplice's liability. The perpetrator's guilt is
defined by their actions, knowledge, and intentions, while their social dangerousness
is determined by their conduct.”?

L.D. Gauchman stated, "In cases where the perpetrator commits a completely
different crime than that intended by the accomplices, the other accomplices will be
held liable for the preparation of the intended crime."3

Article 36 of the Criminal Code of the Russian Federation stipulates that other
accomplices are not held responsible for the perpetrator's excess.* Similarly, Article 25
of the Criminal Code of Georgia states that accomplices are not liable for any
transgressive acts committed during the excess of the crime.

' See TenbHoe M.9., OTBETCTBEHHOCTL 3a coyyacTue B npectynneHuun, M.: KOpua. nut., 1974,
page 208.

2 See LWapropoackuin M.[l., HekoTopbie Bonpockl o6Luero y4eHusi o coyqactuu, lNpasoseaeHue,
Ne 1, 2010, page 84-97.

3 See layxmad J1.[l. Coyyactve B NpPECTYNfE€HUM MO POCCUIMCKOMY YrOfOBHOMY 3aKOHOAa-
TenbCcTBY (ONbIT CpaBHUTENBLHOrO NpasoBedeHus), M.: Akagemuns npasa u ynpasnexwus MB[,
2010, page 56:

4 See https://legislationline.org/sites/default/files/documents/a6/RF_CC_1996 am03.2012_en.pdf
(access 01.12.2023).
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Traditionally, criminal law adheres to the fundamental principle of accomplice
liability, which states that other accomplices are not held responsible for the
perpetrator's excess. The actions of each accomplice are assessed based on the
severity of the crime committed by the perpetrator.

In national criminal law, only the individual who committed the excess can be held
liable for those crimes. The question of the criminal responsibility of other accomplices
is addressed as follows: in cases of qualitative excess, the qualification of the
accomplices' actions depends on the circumstances surrounding the crime included in
their intent. If the crime intended by the accomplices was not committed, they will be
liable for the preparation of that planned crime. Conversely, if the intended crime was
carried out, they will be held responsible for their complicity in that crime.

The accessory theory of criminal liability for accomplices is clearly reflected in the
rules outlined above, as the accomplice’s role is centered around the perpetrator,
whose criminal activity determines the liability of the other accomplices. Article 49 of
the Criminal Code distinguishes between cases of quantitative and qualitative excess,
establishing specific rules for each.

Part 5 of Article 49 of the Criminal Code of the Republic of Armenia outlines the
rules of criminal liability in cases of qualitative excess. Specifically, it states that if the
perpetrator damages a different object than what was agreed upon, the other
accomplices will be held liable for the preparation of the crime they intended. If the
perpetrator's actions cause harm to another object instead of the agreed-upon target,
the other accomplices will be liable for complicity in the crime they intended, provided
that the perpetrator's act constitutes a more serious crime that encompasses the
crime intended by the accomplices.

Essentially, the Criminal Code addresses all instances of excess as described in
the aforementioned article, with the exception of qualitative excess where the
perpetrator commits an additional crime beyond the planned offense. In such cases,
the other accomplices are held criminally liable for their complicity in the crime
included in their intent.

However, we contend that the omission of this specific case of qualitative excess
in the Criminal Code of the Republic of Armenia is not justified. We propose that the
Code should explicitly state that if the perpetrator commits an additional crime
alongside the agreed-upon offense, then the other accomplices should be held
responsible for their complicity in the crime included in their intent.
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Ab6cTpakT. B Teopumm yronoBHOro npaea pasnuyaloT ABa Tuna HapyLeHUs rpaHunl;
KONIMYECTBEHHOE M KayecTBeHHoe. B cnyyae KayeCTBEHHOro HapylleHUsi rpaHuLbl
WCMNONHUTESNb COBEpPLUAET MPECTYneHne, COBEPLUEHHO OTNMYHOE MO CBOENW Npupoae
OT OrOBOPEHHOrO, UNKU MPECTYNfeHne, OTIMYHOE OT YCMOBHOrO. YTOMOBHbIA KOAEKC
PA pasgenser cnyvyam KOMMMYECTBEHHONO M Ka4eCTBEHHOrO MpPEBbIWEHUS U
yCTaHaBnMBaET AS1s KaKAOro M3 HUX npasusia YyrooBHON OTBETCTBEHHOCTU.

OpHako Mbl cuMtaem, 4YTo B YroflOBHOM KOAEKCE AOMKHO ObITb YETKO yKasaHo,
YTO €Ccnv nuUOo, COBEpPLUMBLLEE MNPECTYMNIIEHUE, BbINOMHAET Apyroe npecTynneHne
NMOMUMO OFOBOPEHHOrO, TO APYrMe COYYacTHUKM noaniexaT OTBEeTCTBEHHOCTM 3a
coy4yacTtve B NpecTynneHnn, npegyCMOTPEHHOM NX HAMEPEHNEM.

Takke wMbl nonaraem, 4YTO B Chy4vasx, kKorga WCMNOMHUTENb coBepliaet
NPecTyniieHne ¢ MeHbLLEN ONACHOCTbIO, MPUUNHSAS yepb obycnoBneHHOMY 00beKTY,
UINK Korga OH MPUYUHSET yulepd apyroMy o6bEKTY BMECTO 3amnfiaHMpOBaHHOMo, Takmne
CUTyaumMn He OO0JTKHbl paccMaTpuBaTbCHA Kak NpeBbllIEHWE N HE SABNSAOTCS HOBbIMU
B/MOAMW NpaBOHApYLUEHMS1 coyyacTHUKA. OHM [OMKHbl OTHOCUTBLCS K WHCTUTYTY
HeydaBLUEroca Ccoy4yacTus, KOTOPbIA YXe WMEEeT COOTBETCTBYIOLLME HOPMblI B
YronoBHoMm kogekce PA ons oueHkn nogobHbIX 4eNCTBUN.

Takum o6pasoM, Mbl cuuTaeM, 4To YacTb 4 ctatbn 49 YronosHoro kogekca PA
nanuwHe Harpyxaet Kogekc, MOCKOMbKy AOEWCTBYIOLMX HOPM, PEerynmpyoLLmx
YrONOBHYKDO OTBETCTBEHHOCTb 3a HECOCTOSABLUEECH COy4vacTMe, [OCTAaToOYHO [Ans
a[leKBaTHOW OLEHKM Takux criy4yaes.

KnioueBble crnosa - fIpeBbIlLIeHne [paHuL, KoJ/iM4ecCTBeHHoe, KadYecTBeHHoe,
coy4dacrne, YrosioBHas OTBETCTBEHHOCTb, HaMepeHue, TAXKoe [IpecTyri/ieHne,
HeydaBLleecs coy4dacrue.
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