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Abstract. The aim of this article is to explore the concept and briefly characterize
the directions of criminal-legal provision for operational-search activities.

Studying operational-search activities solely from an investigative (search) or
criminal procedural perspective is insufficient, as several issues related to these
activities require regulation under criminal law. These issues include, in particular, the
criminal-legal response to cases where individuals conducting operational-search
activities cause harm to legally protected interests during the implementation of
operational-search measures, the problem of provocation of a crime within the
framework of operational-search measures, criminal liability of the provocateur and the
individual who committed a crime as a result of provocation, as well as the legal
modeling (refinement and/or development) of criminal offenses aimed at ensuring the
effectiveness of operational-search activities.

Based on the results of the conducted research, the Article develops the concept
of criminal-legal provision of operational-search activities. Criminal-legal provision of
operational-search activities is the process and outcome of legal regulation aimed at
ensuring the effectiveness of operational-search activities and safeguarding them from
internal and external destabilizing interference. It also encompasses the application of
criminal-legal norms regulating the public relations that arise during the activities of
individuals conducting operational-search activities within the scope of their powers.

From the proposed definition, it follows that criminal-legal provision of
operational-search activities has both regulatory and protective directions, in
accordance with the issues, methods, and means of criminal legislation. These
directions are interconnected and complementary mechanisms. The first direction-
regulatory-should primarily be expressed through the development of a norm that
excludes criminal liability in cases where individuals conducting operational-search
activities lawfully cause harm to legally protected interests during the implementation
of operational-search measures. The second direction-protective-should manifest itself
in the refinement or development of the criminal structures in the Special Part of the
Criminal Code.

Keywords - operational-search activities; legal provision; criminal-legal provision;
means of criminal-legal provision for operational-search activities; General and
Special Parts of the Criminal Code; regulatory and protective directions of criminal-
legal provision for operational-search activities; a set of criminal-legal norms; legal
modeling.
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I. Introduction

Operational-search activities are an important tool in the fight against crime,
which can manifest both as an independent activity and as supportive actions within
the framework of an initiated criminal proceeding.

Operational-search activities have traditionally been perceived (perhaps continue
to be perceived) as a closed field, on which scientific research has been limited to an
investigative (search) or criminal procedural nature, although recently researchers
engaged in the theory of operational-search activities have outlined the creation of a
separate complex branch of law.

However, studying operational-search activities solely from an investigative
(search) or criminal procedural perspective is not justified, as several issues related to
these activities require regulation under criminal law (by statute). Among these issues
are, in particular, the problems of criminal-legal response in cases where individuals
conducting operational-search activities (employees of bodies carrying out
operational-search activities or individuals cooperating with such bodies) cause harm
to legally protected interests while carrying out operational-search measures; the
issue of crime provocation within the framework of operational-search measures, the
criminal liability of the provocateur and the person committing an offense as a result of
provocation; as well as the legal modeling (refinement and/or development) of criminal
offenses aimed at ensuring the conduct of operational-search activities.

Individuals conducting operational-search activities may be exempt from criminal
liability for causing harm to legally protected interests (committing an offense) while
carrying out operational-search measures only if such exemption is provided for by the
Criminal Code. In this context, it is necessary to note that the Criminal Code contains
certain provisions regarding the issue under discussion; however, these provisions do
not regulate the matter in a systematic and comprehensive manner. An example of
such a provision is Article 41 of the Criminal Code, which, as a circumstance
excluding criminal liability, distinguishes cooperation with bodies conducting
operational-search activities.

However, operational-search activities require more comprehensive and detailed
criminal legal regulation, which, within the framework of this study, we have referred to
as “criminal-legal provision”.

It should also be noted that this research constitutes the first paragraph of my
dissertation, which serves an introductory nature and outlines the direction of the
study.

Il. Research

The term “legal provision”, as well as the concept of “criminal-legal provision”
derived from it, are used quite frequently in legal literature; however, their meaning is
not always clearly defined.

In the theory of criminal law, the function of criminal law as a means of legal
protection is a widely discussed topic. Scholars have approached it from various
perspectives. It has been noted that criminal law is aimed at ensuring the legal
protection of individuals, society, and the state'. It has been discussed from the

1 St'u NygoeoukuH HO.E., Mupearmaos C.C. MoHsTME, NPUHLMMLI U UCTOYHMKM YTONOBHOTO Mpasa:
CpaBHUTENbHO-NPABOBON aHanu3 3akoHogatenbcTea Poccum u ctpaH CogpyxectBa HesaBUcUMbIX
locypapcts. CI6., 2003, k9 111 [See Pudovochkin Yu.E., Pirvagidov S.S., The Concept, Principles,
and Sources of Criminal Law: A Comparative Legal Analysis of the Legislation of Russia and the
Commonwealth of Independent States. St. Petersburg, 2003, p. 111.]
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perspective of having a protective nature in relation to the “substantive” branches of
law’. It has been emphasized that the regulatory function of criminal law, among other
things, includes ensuring the proper functioning of more valuable positive social
relations regulated by other branches of law?. It has also been noted that criminal
legislation ensures various types of socially useful activities. Specifically, this is
expressed in the “implementation of operational-search activities in accordance with
the established procedure, while protecting it from destabilizing internal and external
criminal influences™.

Some scholars have viewed the protective function within the context of the
actual enforcement of punishment, emphasizing the implementation of punishment
through criminal-legal means and the resocialization of the offender?.

Criminal-legal provision, however, as a distinct systemic phenomenon, has not
been sufficiently researched. The systemic study of criminal-legal provision requires
an examination of the interbranch connections between the sciences that constitute
the criminal-legal complex, namely, criminal law, criminal procedure, and operational-
search activities. The identification of interbranch connections also contributes to the
harmonization of criminal legislation. Laws (codes) are developed, and amendments
and/or additions are made to them (at least, it is reasonably assumed that they should
be made) taking these systemic connections into account.

The concept under discussion is also used in official documents, albeit not
frequently. For example, the Supreme Court of the Russian Federation, in three of its
rulings, addresses the issues of criminal-legal provision in the context of the effective
fight against terrorism®, corruption® and money laundering’.

' St'u Boitko A.lN. CucTemHasi cpeja yronoBHOTo npaea: aBToped. AuC. ... 4-pa opud. Hayk. M.,
2008, t9 10 [See Boyko A.P., The Systemic Environment of Criminal Law: Author's Summary of
the Dissertation, Doctor of Law Sciences. Moscow, 2008, p. 10]

2 St'u YronosHoe npaso. O6uwas yacts / noa pea. H. W. Betposa, 0. W. NanyHosa. M., 1997,
ko 32 [See Criminal Law. General Part / edited by N. I. Vetrova, Yu. I. Lyapunova. Moscow,
1997, p. 32.]

3 Stu KyabmuH C.C. lMpobnembl yronoBHO-NpaBoBoro obecrneyeHns onepaTUBHO-PAa3bICKHOM
pestenbHocT /[ TMpobnembl NpUMEHEHWMS YrorioBHOTO 3akoHa Mpu  OCYLLEeCTBNEHUU
onepaTVMBHO-Pa3bICKHOW OESATEeNbHOCTU: MaTepuarnsl permoH. kpyrnoro crona (PasaHb, 9 anp.
2015 r.) / noa pen. E.H. Bunoyca, I'.C. WkabuHa. PasaHb, 2015, ko 18 [See Kuzmin S.S.,
Problems of Criminal-Legal Provision of Operational-Search Activities // Problems of Applying
Criminal Law in the Implementation of Operational-Search Activities: materials of the regional
round table (Ryazan, April 9, 2015) / edited by E.N. Bilous, G.S. Shkabin. Ryazan, 2015, p. 18.]
4 Stu lamaHeHko J1.U. YronosHo-npaBoBoe obecneyeHne peanusaumm Has3HaA4YEeHHOro
Haka3aHus. Mepmb, 2012, t9 14 [See Gamanenko L.l., Criminal-Legal Provison of the
Implementation of the Assigned Punishment. Perm, 2012, p. 14.]

5 St'u O HekoTOpbIX BOMpOcax CyOeBHOM MPaKTVMKM MO YroSioBHLIM AernamM O MPecTyrnieHnsax
TEPPOPUCTUYHECKON HanpaBneHHOCTW: nocTaHoBneHne [IneHyma BepxosHoro Cypa Poc.
®epepaumm ot 9 deBpansa 2012 r. Ne 1 // CMNC «KoHcynbtaHTtMnoc» [See On Certain Issues of
Judicial Practice in Criminal Cases Related to Terrorist Offenses: Resolution of the Plenary
Session of the Supreme Court of the Russian Federation No. 1, dated February 9, 2012 // SPS
“ConsultantPlus”]

6 Stiu O cymebHoit npakTMke MO Aenam O B3ATOYHWMYECTBE M 06 MHbBIX KOPPYMLUMOHHBIX
npecTynneHusx: noctaHosrnenne MNneHyma BepxosHoro Cyna Poc. ®epepauun ot 9 mtona 2013
r. Ne 24 // CIC «KoHcynbTtanTtlntoc» [See On Judicial Practice in Cases of Bribery and Other
Corruption Offenses: Resolution of the Plenary Session of the Supreme Court of the Russian
Federation No. 24, dated July 9, 2013 // SPS “ConsultantPlus”]

7 St'u O cyne6Hoit NpakTuKe No Aenam o neranuaaumn (OTMbIBaHUM) OEHEXHBIX CPeACTB Unn
WHOTO WMYLLECTBA, MPUOOPETEHHBIX MPECTYMHbIM MyTeM, U O NpuobpeTeHnn unu cbbiTe
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The term “criminal-legal provison” has not yet been used in the legal or judicial
acts of the Republic of Armenia. It appears in the draft law on amending the Criminal
Code of the Republic of Armenia, dated 2009, with the following content: “... as a
result of the adoption of the draft amendments to the Criminal Code, the mechanism
for controlling export, import, and transit transportation will receive criminal-legal
provision, which will strengthen and make this mechanism more effective”.

Thus, the term “criminal-legal provision” is used quite frequently in the theory of
criminal law, and occasionally in judicial practice. However, its essence is not revealed
in legal literature. This is perhaps explained by the fact that authors use this
expression in their publications as a familiar term that does not raise questions. As a
result of examining the content of publications on criminal-legal provision, it can be
concluded that this term refers to a set of criminal legal norms aimed at regulating
and/or protecting certain groups of social relations?.

In our opinion, the term “criminal legal provision” has not been sufficiently studied;
therefore, within the framework of this article, we will attempt to uncover the essence
of this phenomenon. To that end, we believe it is necessary to also explore the
concept of legal provision in other branches of law, as well as to consider the term
“provision” from an epistemological perspective, which will allow us to form our own
concept applicable in criminal law.

The word “to provide”, according to its dictionary definition, means to create the
necessary conditions for the implementation or realization of something, to guarantee
it>. The word “provision” has the same meaning*.

A review of scientific sources shows that the term “criminal-legal provision”
became the subject of scholarly study starting from the second half of the 20th
century. In the works from that time, the first proposals were made regarding the need

UMyLLIeCTBa, 3aBeOMO A00OLITOro NPecTynHbIM NyTem: noctaHoBrneHne MNneHyma BepxoBHoro
Cypna Poc. ®epepauun ot 7 nonga 2015 r. Ne 32 // CMNC «KoncyneTanTlntocy [See On Judicial
Practice in Cases of Legalization (Laundering) of Criminally Obtained Funds or Other Property,
and on the Acquisition or Sale of Property Knowingly Obtained Through Criminal Means:
Resolution of the Plenary Session of the Supreme Court of the Russian Federation No. 32,
dated July 7, 2015 // SPS “ConsultantPlus”]
TSty {wywuwnwbh <wopwwbunipjwl ppewywb optGugppntd thnthnfunieintl Yuwnwipbint
Uwuht  optOph  Owfuwghs,  W-683-21.08.2009-MU-010/0,  http://www.parliament.am/
drafts.php?sel=showdraft&DraftiD=3624&Reading=0 (dnitinp 30.10.2024) [See Draft Law on
Amendments to the Criminal Code of the Republic of Armenia, K-683-21.08.2009-PA-010/0,
http://www.parliament.am/drafts.php?sel=showdraft&DraftiID=3624&Reading=0 (accessed on
30.10.2024)]
2 Shku Ps6ueHko O.H. YronosHo-npaBoBoe o6ecrieyeHe MpPeaMETOB  yrpaBreHYecKom
[esATeNnbHOCTM: AWC. ... KaHa. topug. Hayk. M., 2013; TutoB C.H. YronoeHo-npaBoBoe oGecrneveHne
OXpaHbl MHTENNEKTyarnbHOM COGCTBEHHOCTUM: AUC. ... KaHA. opua. Hayk. M., 2013; Capkucosa B.I".
YronoBHo-npaBoBoe obecrneveHne 6e30nacHOCTY 0OBEKTOB TPAHCMOPTHOW MHAPACTPYKTYpPbI: AMC.
. KaHg. topua. Hayk. KpacHoaap, 2014 [See Ryabchenko O.N., Criminal and Legal Provision of
Management Activity Subjects: Dissertation for the Degree of Candidate of Legal Sciences. Moscow,
2013; Titov S.N., Criminal and Legal Provision of Intellectual Property Protection: Dissertation for the
Degree of Candidate of Legal Sciences. Moscow, 2013; Sarkisova V.G., Criminal and Legal
Provision of the Security of Transport Infrastructure Objects: Dissertation for the Degree of Candidate
of Legal Sciences. Krasnodar, 2014.]
8 St'u k. Unuywa, Upnh hwtpbGh pwgwunpwywl pwewpwl, «lwjwunwb» <puiunwpuly-
snipgnth, Gplwb, 1976p., ko 96 [See E. Aghayan, Explanatory Dictionary of Modern Armenian,
“Hayastan” Publishing, Yerevan, 1976, p. 96.]
4 St'u nyb wnkinp [See the same source.]


http://www.parliament.am/%20drafts.php?sel=showdraft&DraftID=3624&Reading=0
http://www.parliament.am/%20drafts.php?sel=showdraft&DraftID=3624&Reading=0
http://www.parliament.am/drafts.php?sel=showdraft&DraftID=3624&Reading=0
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for a scientific definition of the concept under discussion. One must agree with the
idea that the foundation for the formation of the new legal category of “legal provision”
lies not so much in the characteristics of the object of legal regulation, but rather in the
problems present in the law, related to the need for regulating a new direction’.

According to one of the existing viewpoints, legal provision is, in fact, only a legal
basis, meaning the entirety of legal norms that regulate certain social relations.?
However, scientific publications draw attention to the fact that the concept under
analysis is broader in scope than the notions of “legal basis” and “legal regulation”s.
As a result, many scholars have studied this issue in greater detail.

Professor Dralov, for example, points out the dual nature of the concept of legal
provision. He argues that, on the one hand, it is a system of rules (norms) established
by legal acts, while on the other hand, it is norm-creating activity aimed at the
formation of that system of norms*.

Professor Kozbanenko, in general, defines the concept of “legal provision” as a
system of socio-legal elements and legally significant measures (means, techniques,
and methods) that influence the formation and implementation of law®. Moreover, the
author distinguishes between the broad and narrow meanings of legal provision. In the
broad sense, it is the entire system of socio-legal elements and the development of
legally significant measures (means, techniques, and methods), as well as the entire
process of their application in the practical activities of legal subjects, aimed at
influencing the object of legal regulation in order to achieve tangible results in a
specific area of social relations. In the narrow sense, legal provision is the system of
legislative, normative, and other acts that regulate the activities of legal subjects in a
specific area of social life. In this sense, the term under analysis generally coincides
with the concept of legal regulation and implies the regulation of certain relations

' St'u Bauuno W.J1. OpraHusaumsi COBETCKOro roCyAapCTBEHHOro ynpasneHus. [pasoBbie
npobnembl. M., 1984, tobp 202, 205-206 [See Bachilo I.L. Organization of Soviet State
Administration: Legal Issues. Moscow, 1984, pp. 202, 205-206.]

2 Sk'u MNpaeoBoe obecnevyeHne npegnpuHumaTenscTea / nog pea. M. M. Pudra. M., 1996, to
116; lutknHa N.C. MpaBoBoe obecneyeHne aeaTensHOCT akuMoHepHoro obuwectea. M., 2001
[Se: Legal Provision of Entrepreneurship, edited by M.P. Ring. Moscow, 1996, p. 116; Shitkina
I.S. Legal Provision of the Activities of a Joint-Stock Company. Moscow, 2001.]

3 St'u Jlayte E.B. MpaBoBoe obecrneyeHne cTabunbHOCTM pbiHka GaHkoBCkUX ycnyr. M., 2008,
ko 40 [See Lauts E.B. Legal Provision of the Stability of the Banking Services Market. Moscow,

2008, p. 40.]
4 St'u Opanos B.B. TeopeTuyeckne 1 opraHn3aLMOHHO-METOANYECKME BOMPOChI COBEPLUEHCT-
BOBaHMA NpaBOBOro obecneyeHus ynpaBrieHna opraHamu BHYTPEHHUX gen : guc. ... KaHa.

topug. Hayk. M., 2001, Lo 38; Tonmauesa H.H. lNpaBoBoe obGecneveHve OeATENBHOCTU
3aKoHOZaTeNnbHOro  (NPeacTaBUTENbBHOrO) oOpraHa rocyJapCTBEHHOW Bnactu  cybbekta
Poccuickon ®epepaummn: guc. ... kang. topug. Hayk. M., 2002, to9 18 [See Dralov V.V.,
Theoretical and Organizational-Methodological Issues of Improving the Legal Provision of the
Internal Affairs Authorities' Management: Dissertation for the Degree of Candidate of Legal
Sciences. Moscow, 2001, p. 38; Tolmacheva N.N., Legal Provision of the Activities of the
Legislative (Representative) Body of State Power of a Subject of the Russian Federation:
Dissertation for the Degree of Candidate of Legal Sciences. Moscow, 2002, p. 18.]

5 St'u KosGaHeHko B.A. [NpaBoBoe perynvpoBaHue M npaBoBoe obecrieyeHne rocyaap-
CTBEHHOrO ynpaBreHusi: CyLHOCTb U cogepxaHune. M., 2002, to9 20 [See Kozbanenko V.A.,
Legal Regulation and Legal Provision of Public Administration: Essence and Content. Moscow,
2002, p. 20.]
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through normative legal acts'. This approach is also shared by other scholars?.

Thus, in a broader sense, legal provision should be understood as the entirety of
the process of forming legal norms and their implementation in the legal regulation of
social relations. Based on the analysis of the concept under consideration, it can be
concluded that criminal-legal provision is the entirety of the implementation of criminal
law norms in the process of forming those norms and regulating social relations
through criminal law.

Criminal law provides various types of activities, including operational-search
activities. The concept of operational-search activities is defined by law. According to
Part 1 of Article 3 of the Law on Operational-Search Activities, operational-search
activities, aimed at protecting the rights and freedoms of individuals and citizens, as
well as state and public security, from unlawful encroachments, through the use of
both covert and overt methods and means, involve the preparation, execution, and
documentation of operational-search measures, as well as their implementation and
enforcement, carried out by bodies authorized by law to conduct such activities. It
should be noted that the aforementioned definition in operational-search science is
subject to criticism. Some authors rightly draw attention to the fact that such a
definition is narrow and does not correspond to the actual situation®. However, due to
the fact that the study of the concept of operational-search activities falls outside the
scope of this research, we will not make it the subject of discussion, and issues
related to operational-search activities, including those arising from the Law on
Operational-Search Activities, will be addressed only insofar as they are relevant to
the subject of this research. Therefore, in this research, we will adopt the concept
defined by the aforementioned Law as the basis.

In general, issues of criminal law during operational-search activities are more

1 St'u panos B.B. Teopetuyeckne n opraHM3aLmoHHO-METOANYECKNE BOMPOCh! COBEP-LLIEHCTBO-
BaHWs NpaBoBoro obecrieveHnss ynpaereHusi opraHamym BHYTPEHHUX Oen : AMC. ... KaHd. topua.
Hayk. M., 2001, totp 18—19 [See Dralov V.V., Theoretical and Organizational-Methodological
Issues of Improving the Legal Provision of Internal Affairs Authorities' Management: Dissertation
for the Degree of Candidate of Legal Sciences. Moscow, 2001, pp. 18-19.]

2 St'u MakapoBa T.B. MpaBoBoe obecneyeHre KonnernansHOCTU B YroNoBHO-UCMOSHATENBHOM
cucteme // YnpaBneHMe WM 3KOHOMMKA B YCMOBUSX MOLEPHWM3AUMK: NpoGnembl U MyTU Ux
peLleHusi: matepuansl Hayd.-npakT. koHd. (r. Bonorga, 12 anp. 2013 r.). Bonorga, 2013, tobip
79-84; 3ybape C.M. NpaBoBoe o6ecneyeHre pedopMbl YroNOBHO-UCNIONHUTENBHON CUCTEMBI.
M., 2004. totip 73-74 [See Makarova T.V., Legal Provision of Collegiality in the Penal System //
Management and Economics in the Context of Modernization: Problems and Solutions:
Materials of the Scientific and Practical Conference (Vologda, April 12, 2013). Vologda, 2013,
pp. 79-84; Zubarev S.M., Legal Provision of the Reform of the Penal System. Moscow, 2004,
pp. 73-74.]

3 St'u Baxapues C.U. OnepaTnBHO-pO3bICKHLIE MepornpusaTusa. O6wme nonoxexus. Cr6., 2004,
ko 4; Wymunos A. HO. OnepatmBHO-pasbickHasi Hayka B Poccuiickon ®epgepauuu: B 3 7. M.,
2013. T. 1: OnepaTnBHO-pa3biCKHaA AeATENbHOCTb U (hOpMUPOBaHNE Hayku o Hen. C. 125-162;
OmenvH B.H. [pobnembl  COBEpLUIEHCTBOBAHUS  3aKOHOAATENbHOrO  perynmpoBaHus
onepaTMBHO-pa3bICKHOW AeAaTenbHOCTY // AnTanckun opugnyeckun BectHuk. 2017. Ne 18, tobp
124-125 [See Zakharcev S.I. Operational-Search Activities. General Provisions. St. Petersburg,
2004, p. 4; Shumilov A.Yu. Operational Search Science in the Russian Federation: in 3
Volumes. Moscow, 2013. Vol. 1: Operational-Search Activities and the Formation of the Science
of It. pp. 125-162; Omelin V.N. Problems of Improving Legislative Regulation of Operational-
Search Activities // Altai Legal Bulletin. 2017. No. 18, pp. 124-125.]
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often studied by representatives of the field of investigative (search) science'. Among
the first to develop this issue in the second half of the 20th century were M. P.
Karpushin and A. F. Vozniy?. Today, issues related to the interbranch connections
under discussion are addressed either in a general manner in educational literature3,
or in scientific articles*, or in monographs or dissertations dedicated to specific
issues®. This situation, as noted by A.A. Chistyakov, has arisen not only due to the
psychological and methodological issues of the aforementioned interbranch studies®.
One of the reasons for this is the so-called issue of research confidentiality, which,
most likely, causes representatives of criminal law to avoid research in this area. At
the same time, attention has often been drawn in the field of operational-search
science to the fact that the issues of legal regulation of operational-search measures
are of an open, non-confidential nature”.

Moreover, from the perspective of criminal law, the need for research is initiated
by representatives of operational-search science itself®. In this regard, the works of A.
Yu. Shumilov are quite interesting, in which he analyzes certain criminal-legal aspects

' Stu Wymunos A.KO. OnepaTuBHO-pasbickHaa Hayka B Poccuiickont ®egepaumn: B 3 T. M.,
2014. T. 2: dunocodusi onepaTMBHO-pasbICKHOM Hayku, totp 153—-164 [See Shumilov A.Yu.
Operational-Search Science in the Russian Federation: in 3 Volumes. Moscow, 2014. Vol. 2:
Philosophy of Operational-Search Science, pp. 153—164.]

2 St'u Wymunos A. K0. OnepatvBHo-pasbickHas Hayka B Poccuiickon ®enepaumn. M., 2013. T.
1, ko 89. [See Shumilov A.Yu. Operational-Search Science in the Russian Federation. Moscow,
2013. Vol. 1, p. 89.]

3 St'u Teopus onepaTMBHO-PO3bICKHON AeATensHocTU: yy4ebHuk / nog pea. K.K. MopsuHosa,
B.C. OBuuHckoro. M., 2018, Lotp 80-98 [See Theory of Operational-Search Activities:
Textbook, edited by K.K. Goryainov, V.S. Ovchinsky. Moscow, 2018, pp. 80-98.]

4 St'u Manaxos C.C. Porb yronosHo-npaBoBbIX HOPM B PEryriMpoBaHum onepaTMBHO-Pa3blCKHOM
nesTtenbHocTu B Poccuiickon denepauuym 1 BO3MOXHbIE HanpaBneHnst X COBEPLLEHCTBOBAHUS
/I BecTHuk Ydumckoro topugndeckoro nHctutyta MBI Poccumn. 2013. Ne 4, Ltobp 26-31 [See
Galakhov S.S., The Role of Criminal Law Norms in Regulating Operational-Search Activities in
the Russian Federation and Possible Directions for Their Improvement // Bulletin of the Ufa Law
Institute of the Ministry of Internal Affairs of Russia. 2013. No. 4, pp. 26-31.]

5 St'u Hasapos A. [1. MNpoBokaLun B OnepaTtMBHO-PO3bLICKHON aesaTtensHoctu. M., 2010 [See
Nazarov A.D. Provocations in Operational-Search Activities. Moscow, 2010.]

6 Stlu YUncrsaikos A.A. YronosHoe NpaBo M OrnepaTMBHO-Pa3sbiCKHAs AEATENbHOCTbL: MPoGremMsi
MeXoTpacneBbIX UccrefoBaHui // NMpobnembl NPYUMEHEHWS YroNIOBHOMO 3aKOHa Npy OCyLLEeCTBIe-
HUKM onepaTUBHO-Pa3bICKHOWM AEATENBHOCTW: MaTepuarnbl PerMoH. kpyrnoro ctona (Ps3aHb, 9 anp.
2015 r.) / noa pea. E. H. Bunoyca, I'. C. WkabuHa, totin 6-9 [See Chistyakov A.A. Criminal Law
and Operational-Search Activities: Issues of Intersectoral Research // Problems of Applying
Criminal Law in the Conduct of Operational-Search Activities: Materials of the Regional Round
Table (Ryazan, April 9, 2015), edited by E.N. Bilous, G.S. Shkabin, pp. 6-9.]

7 Stu JyroBuk B.®. O KoHUENUMU MPaBOBOrO PErynMpoBaHUA OnepaTUBHO-PO3bICKHOM
pesTtenbHocT // AkTyanbHble BOMPOCHI 3aKOHOAATENbHOro PerynMpoBaHus onepaTMBHO-
pO3bICKHOW AeaTenbHOCTU: MaTepuansl Bcepoc. Hayu.-npakT. koHd. Omck, 2012, totin 71-86;
3axapueB C.U., UrHaweHkoB 0.10., CanbHukoB B.M. OnepaTuBHO-po3bICKHAst AESTENBHOCTL B
XXI Beke. M., 2015. Lotin 119—-120 [See Lugovik V.F., On the Concept of Legal Regulation of
Operational-Search Activities // Current Issues of Legislative Regulation of Operational-Search
Activities: Materials of the All-Russian Scientific and Practical Conference. Omsk, 2012, pp. 71—
86; Zakharcev S.l., Ignashchenkov Y.Y., Salnikov V.P. Operational-Search Activities in the 21st
Century. Moscow, 2015, pp. 119-120.]

8 Stiu 3axapues C./., WUrHaweHkos 10.10., CanbHukoB B.M1. OnepaTtyBHO-PO3bICKHASA
pestenbHocTb B XXI Beke. M., 2015, to 104 [See Zakharcev S.1., Ignashchenkov Y.Y., Salnikov
V.P., Operational-Search Activities in the 21st Century. Moscow, 2015, p. 104.]
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of operational-search activities'. However, comprehensive monographic studies on
the criminal-legal provision of operational-search activities are practically absent
today.

Thus, the definition of criminal-legal provision proposed by us and the legislative
definition of operational-search activities allow us to formulate the content of the
criminal-legal provision of operational-search activities. Criminal-legal provision of
operational-search activities is the process and outcome of legal regulation aimed at
ensuring the effectiveness of operational-search activities and protecting against
internal and external destabilizing interventions, as well as the implementation of
criminal-legal norms regulating social relations arising during the activities of
individuals conducting operational-search activities within the scope of their authority.

From the definition presented above, it follows that the criminal-legal provision of
operational-search activities is characterized by the following features:

- Normativity: a characteristic derived from the positivist essence of Armenian
criminal law.

- Constructive influence on operational-search relations: aimed at the effective,
goal-oriented activities of the bodies conducting operational-search activities and the
realization of the set objectives.

The means of criminal-legal provision for operational-search activities are the
entirety of norms directed at regulating social relations that arise during the
implementation of operational-search activities, as outlined in the General and Special
Parts of the Criminal Code.

From the proposed definition of criminal-legal provison for operational-search
activities, it follows that criminal-legal provision has regulatory and protective
directions, in accordance with the issues, methods, and means of criminal legislation.
These directions are interconnected and complementary mechanisms, of which the
first - the regulatory direction - should primarily be reflected in the formulation of a
norm that excludes criminal liability in cases where individuals conducting operational-
search activities cause lawful harm to interests protected by criminal law while
carrying out operational-search measures. The second - the protective direction —
should be manifested in the refinement or development of criminal offenses in the
Special Part of the Criminal Code. In essence, the distinction between these two
directions corresponds to the structure of the Criminal Code, as divided into General
and Special Parts. Norms related to the regulatory direction should be placed in the
General Part, while norms related to the protective direction should be placed in the
Special Part.

It should also be noted that the issues of criminal legislation are not limited to only
the regulatory and protective effects. Article 2 of the Criminal Code distinguishes other
issues of criminal legislation, such as the issues of prevention, fair liability, and

1St'u Wymunos A.KQ. OcHOBbI YrofloBHO-NPABOBOM OLIEHKM CbICKHOM MHGopMauuu. M., 2000;
Wymunoe A.lO. lMpoGrnembl 3akoHoOOATENBHOrO pPEerynupoBaHWs B OMepaTUBHO-Pa3biCKHOM
[EeATeNnbHOCTU: OecATb NeT ChycTst (KOHCTUTYLMOHHbIE, agMWHUCTPATMBHBLIE, YrONOBHbIE,
YronoBHO-NpoueccyarnbHble U YroNoBHO-CbICKHbIE acnekTtbl). M., 2008; Lymunos A. |O.
OnepaTnBHO-pa3sbickHasa Hayka B Poccuiickon ®epepauun. M., 2013. T. 1 [See Shumilov A.Yu.
Foundations of Criminal Law Evaluation of Investigative Information. Moscow, 2000; Shumilov
AYu. Problems of Legislative Regulation in Operational-Search Activities: Ten Years Later
(Constitutional, Administrative, Criminal, Criminal Procedure, and Criminal Investigative
Aspects). Moscow, 2008; Shumilov A.Yu. Operational-Search Science in the Russian
Federation. Moscow, 2013. Vol. 1.]
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reintegration/re-socialization. However, in line with the provision of the same issues,
the implementation of the regulatory and protective directions is singled out as an
initial guideline for establishing the essence of criminal-legal provision for operational-
search activities. The realization of the other mentioned issues is only possible in the
case of legal regulations developed in accordance with the regulatory and protective
directions.

lll. Conclusion

As a result of the research conducted within the framework of this work, a number
of conclusions have been drawn, the main ones of which are summarized as follows:

1. Operational-search activities have traditionally been perceived (and may
still be perceived) as a closed field, with scientific research in this area being limited to
investigative (search) or criminal procedural aspects. However, in recent years,
researchers focusing on the theory of operational-search activities have started to
outline the creation of a distinct and comprehensive branch of law.

2. It is not justified to study operational-search activities solely from the
perspective of investigative (search) or criminal procedural aspects, as a number of
issues related to operational-search activities require regulation by criminal law (by
statute). These issues include, in particular:

> the issues related to criminal legal responses when individuals conducting
operational-search activities (employees of bodies conducting operational-search
activities or individuals cooperating with these bodies) cause harm to interests
protected by criminal law during the implementation of operational-search measures;

» the provocation of a crime within the framework of operational-search
measures;

» the issue of criminal liability of the provocateur and the person who committed
a crime as a result of provocation;

> the issues of legal modeling (refinement and/or development) of criminal
offenses aimed at providing operational-search activities.

3. The term “criminal-legal provision” is quite often used in the theory of
criminal law, and occasionally in judicial practice. However, its essence is not fully
revealed in legal literature. This is perhaps explained by the fact that in their
publications, authors use this expression as a widely recognized term that does not
raise any questions. Based on the analysis of the content of publications on criminal-
legal provision, it can be concluded that this term refers to a system of criminal-legal
norms aimed at regulating and/or protecting a specific group of social relations.

4. Criminal-legal provision of operational-search activities is the process and
outcome of legal regulation aimed at ensuring the effectiveness of operational-search
activities and protecting against internal and external destabilizing interventions, as
well as the implementation of criminal-legal norms regulating social relations arising
during the activities of individuals conducting operational-search activities within the
scope of their authority.

5. The means of criminal-legal provision of operational-search activities are the
set of norms aimed at regulating social relations that arise during the implementation
of operational-search activities, as outlined in the General and Special Parts of the
Criminal Code.

6. From the proposed definition of criminal-legal provison for operational-search
activities, it follows that criminal-legal provision has regulatory and protective
directions, in accordance with the issues, methods, and means of criminal legislation.
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These directions are interconnected and complementary mechanisms, of which the
first - the regulatory direction - should primarily be reflected in the formulation of a
norm that excludes criminal liability in cases where individuals conducting operational-
search activities cause lawful harm to interests protected by criminal law while
carrying out operational-search measures. The second - the protective direction —
should be manifested in the refinement or development of criminal offenses in the
Special Part of the Criminal Code. In essence, the distinction between these two
directions corresponds to the structure of the Criminal Code, as it is divided into
General and Special Parts, because the norms related to the regulatory direction
should be placed in the General Part, while the norms related to the protective
direction should be placed in the Special Part.

OMGNPUSh4-{GSUluNF2UYUL aNNoniuentHa3UL
£NcuhNPu4duyuL unu<n4yuuu <uvyusnr@antut 4

NkNHE3NFLLGNHh <UUhNA AFLNHBUQhMD

QLnpg Pwnubnw

EN< pnGwlwl hpwdniGph wdphnih wuwhpwOwm, nuuwfunu
gevorg.barseghyan@ysu.am

ORCID - 0000-0002-5642-7658

Lwdiwrenunwaghn: Unyl hnnjwéh Guwwwnwyp owtnpwwnhy-hbGunwiuniquywb gnp-
ontbtnipjwb ppwhpwywywlt wwwhniwb hwuwgnipjwb L ninnnigyntbbbph hw-
yhp& plnipwagnh hGunwgnuinud k:

Owtipwunhy-hGunwuniquywb gnpénibbnipynibp dhwyb hEnwuniquiywb Yuwad
pptwnwunwyuwpwywb nhunwoyntbhg hGnwgnunbl wpnwpwgywdé sk, pwbgh o-
wGpwunhy-hGunwuniquywb gnpéoncbtnipjwbp ytpwpebpnn dh wpp hwpgtn ppbw-
Ywb hpwynibpny (optlpny) Yuwpgwynpdwb wbhpwdtwunnipnil nibka: Un hwpgb-
nh pYhb 6O nwuyntd, dwulbwynpwwbu, owtnpwunhy-hEunwiuntquywb gnpénLbentpe-
jnib hpwywbwglbnn wbadwbg Ynnihg owtpwunhy-hEunwiuntquywb dhgngwreniilbn
hpwywbwgbbihu ppGwywb optlpny wwpwnwwbynn whtpht Jowu wywwndwnebint
nGwpentd pptwhpwywywl wpdwqwbpdwb fulnhnpbbpp, owtpwunhy-hbEunwiuniquw-
Ywb dhongwreniibbph 2powlwyibpnid hwbgwgnpénipjwb wpnynwghw, wypnyn-
ywuwinph L wpnynwghwjh hGunbwbpny hwigwlp Yuunwpwd wadh ppEwywl ww-
nwufuwbwwnynipjwl hwpgtpp, hoswbu Gwb owGpwwnhy-hGunwfuniquiywb gnpént-
OGnipjwl wwywhnydwOl ninnwé hwbgwywqitph hpwywywb  dnnGiuynpdwl
(Lpwdwydwb WYwd dowyiwb) hwpgbnp:

Ppwywlwgywé hGunwgnunnipjwl wpnynibpbbspny hnnjwdénud dwyyb) £ owt-
pwunhy-hGunwfuniquywb gnpéonibbnipjwb ppwppwywlywt wwywhnydwb hwulw-
gnipintlp. owGpwuwnhy-hGunwuniquywb gnpénibbnigwl ppbwhpwdwywld www-
hnyniip owtpwunhy-hGunwiuntquywb gnpénibbnipjwb wpnynibwybunnegjwo L Gep-
phb nu wpunwpht woywntbwgbnn dshowdwnnieinthg wwwhnydwb Gwywwnwyny h-
pwywbwgynn hpwywdbwynpdwb gnpépbpwgl nt wprynebpl £, hoswbu Gwb hptog
thwagnpniyntGbEph 2powlwybEpnid owbpwwnhy-hGunwuniquywb gnpénibbnepnil
hpwywlwglnn wOdbwg gnpdnibbnipjuwb pbpwgpntd dwgnn hwuwpwywywb hw-
pwpbpnientGGEpp Ywpgwynpnn ppbwhpwywywb Gnpdbph Yehuwagnpénedp:

Urwownyynn uwhdwbniihg hwnbnd £, np owtpwunhy-hGunwuniquiwb gnp-
ontbbnipjwlb ppwhpwywlwl wwwhnyndb nbh Yupqwynpnn L wwwnwwlnn
ninnnieintbbtn™ ppwlwb opGhunpnipjwl fulnhpbbpnl, dGennbGphG nL dhonglEphh
hwiwwwunwuuwb: Wu ninnnigintbbtpp thnfujuwwwygywdé L thnjuipwgbnn dGuw-


mailto:gevorg.barseghyan@ysu.am
https://orcid.org/0000-0002-5642-7658

172 MGwnngynth L hpwynibp N 2 (99) 2024

Ghqulbp GG, npnbghg wrwohlh Ywpgwynpnn ninnnipjwlb dLwynpnidp hhdGwyw-
Gnud wewp b wpnwhwjindh owtGpwwnhy-hunwuniquiwb gnpénibbniginit hpw-
Ywlwglnn wbdwlg Ynnihg owtpwunhy-hEunwfuntquywb thongwreniibbn hpwyw-
Gwglbihu ppEwywb optlpny wwunwwbynn 2whbpht hpwywswin yhwu wywundw-
rtint nEwpntd ppEwyuwb ywunwuuwbwwmdnipiniop pwgwenn Gnpdh dwydwdp,
huy Epypnpnp” wWwzunwwlnn nunnnpjwb dLuwywnpnidp wewnp b npuunpyh <wwnniy
dwuh hwOogwywaqitph [pwdwydwb Yud dwydwb nbupny:

Pwlwih pwebp — owbnwuinhy-hbunwfuniquilywl gnpdniGGnipintl, ppnwdwluwl
wuwwhnynid; ppGwhnwywlwl wwwhnynid; owbnuinpy-hbunwfuniquiiwla gnpdni-
GGnipwl ppGwhnwywlhwl wwwhnddwl dhonglbn, PnGwlwl onklaugnph Canhw-
anin L <wiinnely dwubp, owGnwiinpy-hGunwfuniquiiwa gnpontGGnipiuul ppGuwpnw-
Ywlwl wwwhnddwl Guwnquynnnn L wwpunwwlnn ninnnyginiGa6n,; ppGwpnwyw-
Lwl Gnnpd6ph hwdwihn; hnwywlwl dnnbpuwdnpned:

MOHATUE YITOJNIOBHO-NPABOBOI'O OBECIEYEHNA
OMNEPATUBHO-PO3bICKHOW OEATENBHOCTU U
KPATKASA XAPAKTEPUCTUKA ErO HAMPABJEHUN

FeBopr bapcersiH

AcrimpaHT kagbeqps! yronosHoro ripasa EIrY, npenogasareris
gevorg.barseghyan@ysu.am

ORCID - 0000-0002-5642-7658

AGcTpakT. Llenbio HacTosilleln cTaTbl SIBNSIETCA WUCCReOoBaHWE MNOHATUS U
KpaTKoW  XapakTepUCTUKM  HanpaBrieHWi  YroroBHO-NMpaBoBOro  obecneyeHus
onepaTUBHO-PO3bICKHON AEATENBHOCTY.

N3yueHne onepaTMBHO-PO3bICKHON AEATENbHOCTU TONMbKO C pasBedblBaTENbHOW
WM YronoBHO-MPOLECCYaribHON TOYKM 3PEHWS He OonpaBAaHO, MOCKOSMbKY psig
BOMPOCOB, KacaloLMXCS OMnepaTUBHO-PO3bICKHON AESATENbHOCTU, HyXaatTcs B
perynMpoBaHun yronoBHbIM NpaBoMm (3akoHOM). K 4ncrny aTmx BOMPOCOB OTHOCATCS, B
YaCTHOCTMH, I'IpO6J'IeMbI YronoBHO-NpPaBOBOro pearnpoBaHunA B Cllydae npuinHeHua
Bpega oxpaHAeMblM YrosloBHbIM 3aKOHOM WMHTepecaM nuuamMu, OCyLleCTBNALWLNMU
onepaTnBHO-PO3bICKHYO OeATENIbHOCTb, NMpW OCYyLLEeCTBIEHNN ONnepaTUBHO-PO3bICKHbIX
MEepOonpusaTUIA, BOMPOCHI MPOBOKALMW MNPECTYNNEHNs B pamkKax onepaTmBHO-
PO3bICKHbIX MEpPOrNpUATUA, YroroBHOW OTBETCTBEHHOCTU MpoOBOKatopa W Ivua,
COBEpLUMBLLEFO MNPECTYNSIEHNe B pesynbTaTe MNpoBOKaUMKW, a Takke BOMPOChI
NMpaBoOBOro MOAENMPOBaHMSA (HOpaboTKN N/Mnun paspaboTkn) COCTaBOB NPeCTynneHui,
HanpaBreHHbIX Ha oGecrnedYeHne onepaTUBHO-PO3bICKHON AEATENBHOCTY.

Mo pesynbTaTtam NPOBEAEHHOrO MCCReaoBaHusl B cTaTbe pa3paboTaHo MoHATUE
YronoBHO-NpaBoBoro  obecneyeHus OMnepaTUBHO-PO3bICKHOW  AeSATENbHOCTHU:
YronoBHO-NpaBoBoe obGecneyveHne onepaTUBHO-PO3bICKHON OEeATEeNbHOCTU - 3TO
npouecc n pesyrnbTaT NpaBoobpa3oBaHusl, OCYLLECTBIISIEMOrO C Lienbio obecrneyeHus
3hPEKTUBHOCTN ONepaTUBHO-PO3bICKHON AEATENLHOCTM U 3alUUTbl OT BHYTPEHHErO U
BHELUHEro AecTabunuampytollero BMeLLaTenbCTBa, a Takke peanusauusi yrornoBHO-
NMPaBOBbIX HOPM, PErynupyloLWmx obLeCcTBEHHbIE OTHOLLEHMWS, BO3HUKaKOLWME B XO4e
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OEeSTeNnbHOCTU NUL, OCYLLECTBIISIOWUX ONepaTUBHO-PO3bICKHYIO AeATENbHOCTb B
pamMKax CBOMX MOJTHOMOYUA.

M3 npeonoxeHHOro onpegeneHus  cnegyet, YTO  YrONOBHO-MPaBOBOE
obecneyeHve OMNepaTUBHO-PO3bICKHOW [OESATENbHOCTU WUMEET perynsaTuBHOE W
OXpaHUTEeNbLHOE HanpaeBneHns B COOTBETCTBUM C 3aadamMu, MeTogamMu 1 cpeacteamu
YrONoBHOIO 3aKoHOAATENbCTBA. ATWM HaMpaBieHUa SABNATCA B3aMMOCBA3AHHbIMU Y
B3aMMOJOMNOMHAKLINMM  MexaHu3Mamu, opMmnpoBaHMe nepBoro U3 KOTOPbIX,
perynsaTMBHOrO HanpaBfeHus, B OCHOBHOM [OIMXHO BblpaxaTbCs B paspaboTke
HOPMbI, UCKMOYaOLLEN YTONOBHYIO OTBETCTBEHHOCTb B Criydae MPUYMHEHUs nuuamu,
OCYLLECTBMALWNUMM ONepaTUBHO-PO3bICKHYI0 AesATEeNbHOCTb, NPaBOMEPHOro Bpeda
OXpaHsieMbIM YrOfOBHbIM 33aKOHOM WHTEpecam Mpu OCYLLIECTBIIEHMN OnepaTUBHO-
PO3bICKHbIX  MeponpuaTuiA, a  (OpMWPOBaHME  BTOPOrO,  OXPaHWUTENBHOMO
HanpaBneHusi, JOIPKHO MPOSBNATLCA B Buae AopaboTku nnm pas3paboTkM COCTaBOB
npectynnenunn B Ocoboin Yactn YronoBHOro Kogekca.

KnioueBble CnoBa —  0r7€patMBHO-PO3bICKHAS  [EATE/IbHOCTb,  [1PaBOBOE
obecriedyeHne, yrosioBHO-IPaBoBoe 0becrevYeHne, CpescTBa yrosioBHO-PaBoOBOMo
obecriedeHus onepaTnBHO-PO3bICKHOU fesTernsHoctu;, Obiyas n OcobeHHas 4Yactu
YronoBHoro kogekca, pPerynsaTUBHOE U OXPaHUTESIbHOE HAarpasB/ieHNs YrosI0BHO-
paBoBoOro  0beCcrie’YeHnss  OnepaTuBHO-PO3bICKHON  [EATEe/IbHOCTH,  KOMII/IEeKC
YrosioBHO-1PaBOBbIX HOPM, IPaBOBOE MOLE/TMPOBaHUE.





