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dwuwnskhnipyuwl, nwunwyw wwnwwbnipjwl hpwyniGpltnh) wpryntbwybun
hpwywlbwgliwb Gpwfuhpltpp, hOswtu Gwl YwplnpGind Uwhdwlwnpwywb nwwnwnwbh
npnantibbpp UwhdwlOwnpnigwb  gbpwywynigub  Gpwfuwynpiwb  hwdwwnbpunnid’
Jdfnwpbly nwwwpwip 2019 pywywlh ubwwbdptph  18-h  npndwdp  nhdbp  Ep
Uwhiwbwnpwywb nwwwpwb hhdp ponnibGind Gwb wyo hwOgwdiwbpp, np YGGGuinhyh
hwOdbwdnnnyh nhppnpnznidbtph hwdwdw)d® Uwhiwlwnpuwywl nwunwpwoh npn2dwdp
uwhdwlwnpwywb ubnhp wrewewlwint nbwpentd ytpohlu wbuinp b Yuwywgbh Gnp npnanud:
Uwlwjo Uwhiwlwnpwywl nwwwpwOh 2020 pJwywOh dwpwnh 17-h phd UNUN-66
npndwdp Jwpnypp Ywpadbp tp: << JGpwpbbhs ppbwywl nwwnwpwip 2019 pwywbh
hniGhuh 10-h npn2dwdp nhat) Ep UwhdwOwnpuwwb nwunwpwb® pwpdpwgbbing gnpéb puwn
Enugwl spnidnn nwunwwb wywnbpny gnpép Gnp pGanigjwlb nunwpybine hGwpwynpngjwl
wrbsnipjwip << ppwywl nwunwdwnnipjwb optbugnph 288-pn hnnJwéh 5-pn dwuh L 394-
nn hnnwéh << Uwhiwbwnpnipjwlp hwiwwwwnwufuwbnigjwb hwpgp: UwhdwOwnpwyw
nwunwpwOp 2019 pywywbh hnibhup 21-h phy UNUN-54 npndwdp Gpdwé gnpép pLOnipjwb
pOnnibGp dGpdtG) tp° GG, np 2019 pdwlwOh dwihuh 7-h phy UNN-1459 npnzdwdp
wpunwhwynywé hpwdwywb nhppnpnanudltph, hOswtu OGwl yGpwpbpbih opGhunpuyw
Ywnpgwynpniiteph hhdwl Ypw nwunwpwbtbpp wewnp | dlwdnpbl  hwdwwwunwufuwb
nwunwywb ypwyunhyw:
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KACCALMNOHHOE NOJIHOMOYME OTMEHbLI CYOEBHOIO
AKTA, KOTOPbIV HE PA3PELLAET LEO MO CYLLECTBY,
B KOHTEKCTE NPABA HA CYOEEHbIV MEPECMOTP U
QOPEKTUBHOCTU NMPABOCYOUA

TareBuk CympKsH
HoueHT kaghenpsi yroroBHOro npoLecca v KoUMUHaIMCcTuky ErY,
KaHANAAT HoOpUaNYECKUX HayK

M3 aHanusa [encTByloWEro YroroBHO-MPOLECCYanbHOro 3akoHoaaTenbcTea
cnegyeT, 4YTO B pesynbTaTe nepecmoTpa cyaebHoro akra, He paspeLuaroLero geno no
cywectBy, KaccauumoHHbln cyna PA BnpaBe nuvWwb OTKIOHWUTL anoby, ocTaBuB
CyAebHbIN aKkT B Cure WUnu BbIHECTM HOBbIM cyaebHbIi akT. Ecnn ¢ TonkoBaHuem u
NpMMEHeHWeM NepPBOro0 M3 paccmaTpuBaeMbiX MonHoMouvun KaccauuoHHoro cyga
npakTuyeckn HeT npobnem, TO CO BTOpbIM Aeno obctoutT uHave. B 4vacTHocTw,
COINacHO TONKOBaHWIO, AaHHoOMy KaccauWoHHbIM cygoM PA OTHOCUMTENBbHO BTOPOrO
MOMMHOMOYMS!, BbIHECEHWE HOBOrO CydebHOro akTa npegnoniaraeT OCyLleCTBrEeHue
nobbIX NOSTHOMOYMIA, KOTOpbIMM obrnagaeT KaccauuoHHbI Ccyd Npu paccMOTPEHUn
cyaebHbIX aKkToB, paspellalwmx Aeno Mo CyLWecTBy, BkOYas OTMeHy cyaebHoro
akta. Mexgy Tem, nosvuma KoHctutyumoHHoro Cypga PA no aTomy >xe BOMNpocy
3aknyaeTcs B TOM, YTO CyAd, MPOBOASALIMKA pacCMOTPEeHWe B paMKax nepecmortpa
cyaebHbIX aKkToB, He paspellalwmx Aeno Mo CywecTBy, B YAaCTHOCTW peLUeHus O
3agepXXaHuu, YMNOSTHOMOYEH MWCKIIOYMTENBHO MPUHMMAaThL pelleHne o6 nsbupaHum
3ajepXaHusa B KayecTBe Mepbl NpeceyeHusi Unu OTKMOHEeHWW xogatancTea. Takoe
peLleHe NpeaycMoTPEHO U B HOBOM YTONOBHO-NpoLeccyansHom koaekce PA.

PaccmatpuBas Bonpoc B KOHTeKCcTe 6anaHca npaBa Ha CcyaeGHbI nepecmMoTp U
achdekTMBHOCTM npaBocyausi, B CTaTbe [enaetcd BbIBOL4 O TOM, 4TO
3aKoHoOaTeNbHOE  peryrnMpoBaHMEe  MOMHOMOYMA  KacCauMOHHOIo  nepecmoTtpa
cyaebHbIX aKToB, HE pa3peLuarLmx Aeno no CyLecTBy, AOJDKHO npeaycmaTpyBath
BO3MOXHOCTb OTMeHbl CygebHOro akta W HanpaeneHus pfgena Ha HOBOe
paccmoTpeHue. [pyroe geno, 4YTo B CBS3UM C HEOBXOOUMOCTBIO Kak MOXHO CKopee
MPUHATL OKOHYaTemnbHOE pelleHMe B pesynbTaTte pacCMOTPEHWs OaHHOro BuAa
CcyaebHbIX aKTOB, Ha MpaKTUMKe OCYLLEeCTBIEHWE YMOMSHYTOro NOMIHOMOYMS AOSDKHO
OCHOBbIBaTbCH Ha CyLlecTBOBaHWM npeobrnagarlero mHTepeca B obecneyeHun
3aKOHHbIX UHTEPECOB NNYHOCTW.
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THE POWER TO OVERTURN THE JUDICIAL ACT THAT
DOES NOT RESOLVE THE MERITS OF THE CASE IN THE
CONTEXT OF THE RIGHT TO JUDICIAL REVIEW AND THE

EFFECTIVENESS OF JUSTICE
Tatevik Sujyan

Docent of the YSU Chair of Criminal Procedure
and Criminalistics, Candidafe of Legal Sciences

It follows from the analysis of the current criminal procedure regulations that as a
result of the review of the judicial act that does not resolve the case on the merits, the
RA Court of Cassation is authorized to reject the appeal leaving the judicial act in legal
force or making a new judicial act. If there is practically no problem with the
interpretation and application of interpretation in relation to the first of the powers of
the Court of Cassation in question, then the situation is different in terms of the second
power. In particular, according to the interpretation given by the RA Court of Cassation
regarding the second power, the issuance of a new judicial act presupposes the
exercise of any power that the Court of Cassation has when reviewing the judicial acts
resolving the case on the merits, including the reversal of the judicial act. Meanwhile,
the position of the RA Constitutional Court on the same issue is that the court
conducting the review within the framework of reviewing the judicial acts that do not
resolve the case on the merits, in particular while reviewing the lawfulness of
detention, is authorized to make a decision to choose or not to choose the detention
as a preventive measure without sending the case for a new trial. This solution is also
given in the new RA Code of Criminal Procedure.

Considering the issue in the context of balancing of the right to judicial review and
the interests of the efficiency of justice, the article concludes that the legislative
regulation of the powers of cassation review of judicial acts that do not resolve the
merits of the case should include the possibility of overturning the judicial act and
sending the case for a new trial. It is another matter that due to the need to make a
final court decision as soon as possible as a result of reviewing this type of judicial
acts, in practice the exercise of the mentioned authority should be based on the
existence of the overriding interest in ensuring the legitimate interests of the individual.

Pwlwih pwebn — qgnndl pun tnygwl spnconn  nuanwlwl  whui,  Japwpbl
Ybpwlwyowl  (hugnpnuginiGGbn,  nuunwlwl( - wlhnp  pGhwlned,  nuanwluwl
Ybnwhwyowa pnwyniGp, wnnwnpwnuwiainnigiwa wan/ntGuwdGuinngsnt

KroueBble CrnoBa: cygebHbivl aKT, He paspeLLaroLLmil 4ESI0 10 CyLUEeCTBY, MOTHOMOYHS
KaccalyunoHHOro repecmMoTpa, OTMeHa CyAebHOro axta, npaBo Ha CyAeOHbI
epecmoTp, 3hEKTUBHOCTE MPaBocy.ans

Key words: inferim judicial act, liabilities of cassation review, reversal of judicial acts,
the right fo judicial review, efficiency of justice





