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The institution of civil liability with the right to property is one of the cornerstones
on which the entire civil law system is based1. There is no question about the function
and significance of civil liability in guaranteeing the smooth course of civil relations, the
stability of civil turnover, as well as stimulating the lawful behavior of actors in civil
relations. Civil liability is a part of the legal liability system, which simultaneously
contains unique features that apply exclusively to civil law relations, determining the
institution's unique position and function within the legal system.

Generally, "legal liability" is a multidimensional category with an internal
stratification. As a complex legal institution, it encompasses a comprehensive legal
and theoretical notion and is closely related to other legal terms and phenomena, such
as offense, sanction, duty, obligation, etc. Therefore, the matter must be examined
within a broader legal framework to uncover the core and content of “civil liability”
being viewed as a comprehensive and autonomous institution.

In theory, there are two fundamental aspects of legal liability discussed:

o Positive or Perspective (active) liability or, what is the same, liability for the
future, expected behavior, proper fulfillment of undertaken duty or obligation

o Retrospective (negative) liability, that is, liability for past actions, the behavior
that implies certain negative consequences for the offender2.

At the same time, views on these aspects, forms, types, content and even the
existence of legal liability differ in diversity3.

According to E. A. Sukhanov's concept, universal social duty includes both legal
and moral liability. Moral liability is the duty and readiness to be accountable for self-
actions and is expressed through condemnation of behavior basically concerning
future behavior. Moral liability is positive, in contrast to legal (retrospective) liability,
which is always associated with an assessment of the behavior already manifested4.
A similar point of view was expressed by V. T. Smirnov, who believes that positive
liability can only be spoken of as social but not as legal liability5.

Different perspectives are used to discuss positive (active, perspective) liability.
On the one hand, this is seen as having a sense of obligation, a sense of

' See Bapkanno B., OTBeTCTBEHHOCTb NO rpaxxgaHckomy npasy, M., MNporpecc, 1978 (Varkallo
V., Liability under civil law, M., Progress, 1978), p. 8:

2 gee Matysos H.U., Maneko A.B., Teopus rocygaapctea u npasa, M., 2000 (Matuzov N.I.,
Malko A.V., Theory of Law and State, Moscow, 2000), pp. 596-599; Anekcees C.C., [Npobnembi
Teopun npaea, M., 1981 (Alekseev S.S., Problems of the theory of law, M., 1981), part 1, p.
271:

® More about perspective and retrospective liability can be found at Xauatypos P.f1., JlunuHckuit
O.A., Obwas Teopusi lopuamndeckon oTBeTCTBEHHOCTH, CaHkT-INeTepOypr, KOpuandeckuii LeHTp,
2007 (General Theory of Legal Liability, St. Petersburg, Law Center, 2007), pp. 131-198:

4 See paxpaHckoe npaBo: yvebHuk / nop pen. E.A. CyxaHoea, M., 2000 (Civil Law:
textbook/edited by E.A. Sukhanov, M., 2000), part 1, p. 427:

® See CmupHoB B.T., Cobuak A.A., OOuiee ydeHue o OeNUKTHbIX 0683aTenbCTBax B COBETCKOM
rpaxgaHckom npase., J1., 1983 (Smirmnov V.T., Sobchak A.A., The general doctrine of tort
obligations in Soviet civil law., L., 1983), p. 43:



78 MGwnnipynth L hpwynibp N 3 (94) 2022

responsibility, and a feeling of personal accountability. On the other hand, as a duty to
behave lawfully complying with the legal rules. In another case, it is determined as a
status-based liability to fulfill duties, properly moral and legal obligations, as well as a
method of willingly exercising legal obligations (in this instance, the distinction
between positive and negative liability rests in its compulsory or voluntary exercise),
etc. Several academics disagree with the separation of positive and negative liability,
arguing that positive liability lacks any legal significance1.

Generally speaking, perspective liability is typically contrasted with retrospective
one. Therefore, an effort is made to infer that positive liability doesn't have a strictly
legal component while providing a socio-legal veil for its commonplace and practical
meaning. In other words, in a perspective sense, "liability" is interpreted as prudent,
consistent, consciously active behavior concerning obligations and liabilities.

Without delving into the existing debates or assessing the veracity of this or that
approach, we want to emphasize that, in our opinion, positive or perspective liability in
civil law relations manifests itself in two ways.

Thus, positive liability has both a subjective and an objective description in civil
law. If, from a subjective perspective, positive liability is mostly characterized by
metaphysical, moral, and psychological characteristics and the subject criterion is the
subject's perception and attitude toward his or her expected behavior, then from an
objective perspective, positive liability is a tool that assumes certain legal
consequences, the evaluation of which already extends beyond the evaluation of
specifically-internally triggering factors, established in the foundation of the desired
behavior.

It lacks evaluative approaches and is utterly unconcerned with the emotional-
psychological or socio-causal linkages underpinning the conduct since it is beyond
subjective discretion and has a legally defined explicit meaning. With the "permission”
of its governing principles of equality, the autonomy of will and property, freedom of
contract, the impossibility of arbitrary interference by anyone in private affairs, and the
necessity of unhindered exercise of civil rights, civil law, primarily in contractual
relations, creates an opportunity for individuals to choose the scope of their rights and
obligations. As a result, while negotiating, the parties can already outline what is
expected or, more accurately, what their positive duty is. At the same time, the content
of legal relationships may be set by law, but this does not affect the feasibility of
imposing positive civil liability in a strictly legal sense.

The criteria in this instance are the presence of a legal relation prior to the
offense and its capacity to regulate (be regulated) it in a wide radius. To put it another
way, in civil relations, the parties can choose (or not) and bear previously
predetermined liability for their actions.

In particular, according to Article 375 of the Civil Code of the Republic of
Armenia:

Under a contract of suretyship, the surety shall undertake an
obligation concerning the creditor of another person to bear liability
for the full or partial fulfillment of the obligation by that person.
Another example:
According to part 1 of Article 361 of the Civil Code of the Republic of Armenia2,

' See Kucnukuu B.A. Buabl lopuanyeckoi oTBETCTBEHHOCTU., M., 2003 (Kislitsyn V.A., Types of
legal liability, M., 2003), p. 12:
2See Civil code of the Republic of Armenia, Adopted by Parliament on 05 May 1998, entered
into force on 01 January 1999.
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Joint and several obligations (liability) or joint and several
claims shall arise where the joint and several nature of the
obligation or joint and several nature of the claim is envisaged
by the contract or prescribed by law, particularly where the
object of obligation is indivisible.

The analysis of the abovementioned regulations (and not only) allows us to
conclude that civil liability can be applied in a positive (perspective) legal sense and it
sets apparent legal phenomena. Positive civil liability is a local manifestation of the
principle of autonomy of will. It is a collection of legal mechanisms that allows, prior to
the offense (the onset of retrospective liability), in the context of an already-existing
legal framework, to predetermine the circle of obligated parties, the anticipated course
of the subject composition, the content of mandatory behavior or, what is the same,
positive (perspective) liability. Therefore, positive (perspective) liability, which is
conceptually connected to the legal repercussions of the offense (retrospective
liability), simultaneously has a specific, merely legal importance in civil legal
interactions. However, we believe that perspective liability, even in its legal essence,
serves a descriptive-practical purpose and is strongly connected with retrospective
liability, which coincides with the nature of primary civil liability. In general terms,
positive liability is a prelude to retrospective liability in civil law.

As for the subjective aspect of positive liability, without denying the influence of
the phenomenon on legal relations we consider it necessary to note that in this case,
the message of a particular legal meaning of "liability" may be superfluous, since it is
primarily used in a philosophical sense. In light of the fact that consolidating or
applying the principle of good faith, the content of which, from our perspective,
includes such an interpretation of the concept of "liability," possible practical results of
applying such general approaches can be achieved and it may be less important to
consider an additional metaphysical aspect of the issue from the perspective of the
occurrence of specific legal consequences. To our assessment, the issue, in this case,
is primarily of an individual nature and depends on the degree of legal awareness of
the individual, the circumstances underlying legitimate behavior, which in some cases
may be a responsible temperament, in others may be fear, in still others may be an
adaptive posture or even fear of God. For instance, if positive liability is defined by
French law as the obligation to conscience and God, by Russian law, it is a form of
social responsibility1. As a result, if it can be sufficiently interesting for philosophy or
other branches of science, then from the perspective of civil law, the issue does not
contain a base of cause-and-effect necessary for legal generalizations. Instead, we
believe that the essence of the subjective aspect of positive liability is subject to
discussion at the individual level. Even if it has an influence on any legal relation as it
shapes the subject's legal conduct, from the civil law perspective its legal
characteristics are not noticeable.

Negative liability, the opposing side of liability, is seen as an outcome of offense.

Approaches about negative (retrospective) liability also do not have uniformity.
Some scholars would argue, that it is a punishment; on the other, it is viewed as a

' See Villey M. Esquisse historique sur le mot responsable // La responsabilite atravers les
Ages, 1989, p. 75, MocoxoB C. M., OTBETCTBEHHOCTb 3a HapylleHWe [OroBOPHbIX
ob6sa3aTensbcTB B npaBe Poccuiickon ®egepaummn n ctpaH Esponeickoro cotosa, fiucceptaums
Ha COMCKaHMEe YYEeHOW CTeneHu KaHaupaTa ropugudeckmx Hayk, Mockea, 2006 (Posokhov S.
P., Liability for violation of contractual obligations in the law of the Russian Federation and the
countries of the European Union, Dissertation for the degree of Candidate of Legal Sciences,
Moscow, 2006), p. 22:
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sanction, a measure of state coercion, the reaction of society to the offense, the
obligation to be enforced, the obligation to bear deprivation, the legal relationship
between the state and the offender, etc. Aside from individual distinctions, supporters
of this idea primarily believe that liability is a measure of state coercion, a punishment
in connection with an act that negatively affects the offender by denying subjective
rights or imposing a new and extra civil obligation.

According to E. S. Sukhanov, civil liability is a measure of state coercion that
entails the recovery of property penalties in the victim's favor in court, together with the
imposition of adverse property consequences on the offender. It aims to rectify the
victim's lost property status1.

According to B. I. Puginsky, liability can be realized in the absence of a dispute
and even by paying the victim damages and penalties voluntarily, which, however,
does not alter its state compulsory nature2.

A.A. Sobchak believes that not all measures of state coercion imply liability.
Liability is not deemed to exist when coercive measures are applied under the
pretense of requiring them to perform obligations in kind3. For instance, debt
collection. Since the debtor is forced to do what he should have done willingly in this
situation, the debtor does not bear an additional burden. This point of view is shared
by O. S. loffe4. The author claims that civil liability is primarily a sanction provided by
law in case of a possible offense. Civil liability is a measure of state coercion, a new
and additional burden on the liable entity, expressed either in the deprivation of rights
or in the burden of a new obligation.

T. I. lllarionova took a similar stance, stating that civil liability is the legal response
that the state guarantees for the offense, manifested in the application of property-
related measures to the perpetrator5.

According to Yu. S. Basin's assessment, liability is understood as a property
penalty or a property burden applied to a subject of civil legal relations who has
committed a violation provided for by law or contract and compensation for property
losses of a competent person. Liability is a measure of state coercion. On the other
hand, liability is a duty, an additional obligation6.

S. N. Bratus concluded that the enforcement of obligations is the essence of
liability when turning to the issue of the relationship between legal liability and state
coercion7. In this sense, liability is a state or a similar kind of public coercion to
enforce the execution of a breached obligation by the imposition of a legal standard.

' See CyxaHoB E.A., MpaxgaHckoe npaBo., M., 2002 (Sukhanov E.A., Civil Law., M., 2002), part
1, p. 431:
2 See MyruHckuin B.W., MpaxgaHcko-npaBoBble CpeacTBa B XO3ANCTBEHHLIX OTHOLLEHMAX, M.,
lOpuanyeckasa nutepatypa, 1984 (Puginsky B.l., Civil legal means in economic relations, M.,
Legal literature, 1984), p. 137:
® See Cobuak A.A., OTBETCTBEHHOCTb MO COBETCKOMY rpaxaaHckomy npaBy // paBoBoii
Hay4Ho-npakTudeckuin xypHan Kogekc-info, 2000 (Sobchak A.A., Liability under Soviet civil law
/I Legal scientific and practical journal Codex-info, 2000), Ne 2, p. 11:
* See Nodde O.C., OTBETCTBEHHOCTL MO COBETCKOMY rpakaaHckoMy mpasy, JleHuHrpag, 1955
f(’Ioffe 0.S., Liability under Soviet Civil Law, Leningrad, 1955), pp. 9, 39:

See WnnapuwoHoBa T.WU., loHrano B.M., MpaxpgaHckoe npaso, M., 1998 (lllarionova T.I.,
Gongalo B.M., Civil Law, M., 1998), part 1, p. 419:
® See BacuH 0., OTBETCTBEHHOCTb 3a HapyLLIEeHNe rpaXkgaHCKO-NpaBoBOro obsisatenscraa
(Basin  Yu.G., Liability for violation of a civil obligation), available at
https://online.zakon.kz/Document/?doc_id=1012152#pos=6;-106
" See Bbpatyce C.H., FOpynanyeckas oTBETCTBEHHOCTb M 3akoHHOCTb, M., 1976 (Bratus S.N.,
Legal liability and legality, M., 1976), pp. 4, 42, 83:
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Legal liability is the same obligation, which, however, is enforced if the person to
whom the obligation is imposed does not fulfill it voluntarily.

The theory identifies several characteristics of legal liability. In particular

1) liability is a form of state coercion to comply with the norms of law,

2) applies to those who have committed an offense,

3) is a type of state coercion that may only be used by an authorized entity acting
within its legal authority,

4) It is demonstrated by the imposition of legal sanctions against the offender,
which serve as a means of their legal liability and have detrimental moral and material
repercussions for them.1, etc.

Keeping in mind the unique aspects of civil liability, such as their equivalent
compensatory nature, the fact that the offender is liable to private individuals and not
the state, and the goal of restoring the violated rights of the victim, we would like to
turn to the issue of the presence or absence of state coercion or the threat of it as a
characteristic attributed to civil liability.

We believe that the incompatibility of the general characteristics of legal liability
and the features attributed to civil liability does not manifest itself only in the cases
listed above. In the face of the absence of state coercion, it has a more fundamental
difference, which, among other things, forms a feature of civil retrospective liability.

Therefore, turning to negative civil liability, first of all, it is necessary to find out
whether civil liability is a type of state coercion and whether state coercion is the
content of civil liability.

It is challenging to disagree with the significance of the mechanisms ensured by
state coercion in the fulfillment of obligations and their significant impact on the
protection of subjective rights. Perhaps it is sufficient to mention that the Civil
Procedure based court system is where subjective civil rights are primarily protected.
But is state coercion or the use of state power a prerequisite for exercising civil
liability? Or, in other words, is the impact of state authority a symptom of a legal
relationship arising from civil liability?

The implementation of legal requirements is often carried out in the form of their
observation, execution, and use in civil relations owing to the supremacy of the
principle of autonomy of will. The application of the legal norms (the implementation
with the mandatory participation of public authorities) is usually required while
protecting subjective rights2. In general, the implementation of civil law does not
necessitate the compulsory participation of public authorities. When the measures of
civil liability to be applied are not carried out willingly, public involvement in the
application of civil liability is required primarily to protect subjective rights.

Therefore, only the discretionary nature of state coercion use as a whole
excludes the possibility of recognizing the use of state coercion as a civil liability
influence mechanism.

As for the guarantee of state coercion, in the sense that although the possibility of
voluntary execution is not excluded the subjective requirement is in any case
guaranteed by the threat of public influence so in the case of such an interpretation, it

' See Uodde O.C., Toncton KO.K., OcHOBbI COBETCKOrO rpaxaaHCKoro 3akoHoaartenscrsaa, J1.,
1962 (loffe O.S., Tolstoy Y.K., Fundamentals of Soviet civil legislation, L., 1962), p. 14,
Jwnwpzjwb U.Q., MGunnipjwb L hpwyntbph inbunepinib 2, Gplwb, 2011 (Vagharshyan A. G.,
Theory of Law and State, part 2, Yerevan, 2011), pp. 339-340:

2 Individual cases when the implementation of subjective civil rights is conditioned by public
permission, for example, obtaining a license, etc., should not be taken into account since these
cases have no bearing on the topic at hand.
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is generally necessary to abandon the idea of dividing legal relations into public or
private ones, insofar as if we are dealing with legal relations, therefore, we are dealing
with public relations subjected to legal regulation. And one of the criteria for
differentiating legal relations and other public relations is the guarantee by state
coercion of the precept of the normative norm of law. Therefore, with this
interpretation, it turns out that any legal relationship has a public element in the face of
the participation of public authorities since the monopoly on the legal regulation in all
cases belongs to the Sovereign.

It is essential to precisely separate the means of protecting the right from the
method and state that in the process of applying civil liability, state coercion is
effective only if public means of protecting subjective rights are chosen. Notably,
owing to the parties' shared business decency and good faith, civil liability may be
applied without the need for any kind of public protection.

Application of the method of right protection does not always entail application of
the means of protection. Moreover, it can be carried out using private, non-public
means. State coercion, although practically applicable, is not a prerequisite for the
application of civil liability, which can be carried out voluntarily, regardless of the
existence of a matching necessity. They may be brought using a private claim
obtained by a preliminary order or through alternative dispute resolution processes
free of extrajudicial or coercive measures.

The use of state coercion cannot be seen as an indication of civil liability and
cannot be included in its notion. Only the presence of such an alternative possibility is
sufficient proof of this. The capacity to evade the institution of state coercion and the
fact that this situation is not only not uncommon but also inherent in civil law already
implies that the effect of state coercion on the nature of civil liability cannot play a
distinct and significant role.

All civil law institutions must adhere to the fundamental meaning of the principles
of civil law. Civil liability is similarly subject to the principles and is affected by them
objectively. For instance, even when civil liability is based on law, the autonomy of the
will is crucial. It has a significant impact on whether or not civil liability measures are
applied.

The parties in a civil turnover act equally and have the only authority to bring (or
not) to liability. It is known as the right of final determination or decisive vote. The
recipients and beneficiaries of the application of civil liability are liable for determining
the extent of their rights and obligations as well as the vigor and timeliness with which
they exercise those rights.

Consequently, civil retrospective liability is an additional or primary (in the case of
extra-contractual liability) obligation resulting from an offense. The requirement to
impose such a measure is nothing more than a personal choice that the right's titular
owner has the discretion to exercise or not.

As a result, we can conclude:

» Perspective civil liability is dual in nature, including both a subjective and an
objective aspect. The subjective side is a private application of the good faith principle.
In an objective sense, it has a clear legal purpose in light of the potential for identifying
the circle of obligated parties prior to a potential offense, the extent of the parties'
rights and obligations, and is closely related to retrospective liability.

» State coercion or coercive influence is not a necessary element of
retrospective civil liability. The latter is a main (in the case of a delictual obligation) or
an additional obligation that is not included in the content of the primary obligation and
arises as a result of an offense based on a contract or law.

Hence, we find that:
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The concept of civil liability describes the primary (in the case of an extra-
contractual liability) or additional obligation arising as a result of a breach of the main
obligation, and from a perspective point of view, means for the proper performance of
liability, including the liable parties, their rights and obligations, as well as the scope of
the liability.

MOHATUE MPAXXOAHCKO-MPABOBOM
OTBETCTBEHHOCTW

Ak bargacapsiH
AcrimpaHT kagbeapsi rpaxxaaHckoro npasa EIry

MoHATWEe rpaxgaHCKO-NPaBOBOW OTBETCTBEHHOCTU SIBMSIETCA BaXHOMW COCTaB-
NALLEN YacTbio rpaXkgaHcKoro npaea. BepHoe onpegeneHne 4aHHOrO NOHATUSA, KPO-
Me TEeOPEeTUYECKON LEHHOCTWU, MMEET BaXHOE MNPaKTMYEecKoe 3HayeHue U JaeT BO3-
MOXHOCTb NPaBUIibHO HAMETUTb Kak NPaBOTBOPYECKYHD, Tak 1 MPaBONPUMEHUTENbHYIO
AeATENbHOCTb, peanuaaumio 1 3awwmTy CyObEKTUBHbBIX NPaB y4aCcTHUKOB rpaXaaHCKo-
npaBoBoro oboporTa.

B ctatbe aHanu3npyTca NOHATUE rPaXkAaHCKO-NPaBOBOW OTBETCTBEHHOCTU, ee
npu3Hakn 1 Buabl. lcxoga u3 oTnMYnTENbHBIX OCODEHHOCTEN 1 NPU3HAKOB MPaXKaaHC-
KO-MpaBOBOW OTBETCTBEHHOCTU, BbISIBMAETCHA €€ MECTO B CUCTEME NMPaBOBOW OTBETCT-
BEHHOCTW, (POPMYyNMpyeTCcs onpegeneHme rpaxaaHcko-npaBoBon OTBETCTBEHHOCTH.

«RUunuLeUShurNMUYUYUL MUSUUULUSYNHB3NFL»

<uuyusnt@sntup

<wyjy Pwnnwuwnuw
EN< pwnuwpwghwlwl hpwdniGph wdphnGh wuwhnwum

Pwnwpwghwywl  wwuwnwuuwlwwndnigntbp  pwnwpwghwywb  hpwyntbph
ywplnp pwnwnpwuwnwpntphg t: Ladwé  hwuywgnipjwl £hpun uwhdwbnudp, pwgh
inbuwywb wndbphg, ntbh Owl gnpdtwywb Ywplbnp Gawlwynipincb: Wa hGwpw-
Jnpnigntb £ wnwhu &houin nipjuigéty hoswbu hpwdwuwntbnd, wbwbu b hpwyw-
Uhpwr gnpénilbnipnibp,  pwnwpwghwlwl powlwrenipjwlb  dwubwyhglbph
untpjGyuinhy hpwynibpteph hpwywbwgnuip b wwunwwbnipynilp:

<nnwénud  Jbppnedynd G0 pwnwpwghwywl  ywuinwufuwbwwnynipjwb
hwuywgntpntp, hhdbwywb hwjtgwywngbpp L npw tnwppGpwyhs  wrwbdhl
hwwnywbh20bp:  Pwnwpwghwywl  wwunwuuwbwwnynipjw wnwnpGpwyhs
wrwbdbwhwwnynipntbbbph L hwwnywbh06ph hpdwO Ypw thnpd b uwnwpyby
pwgwhwjnt; npw wbnp hpwywywl wywwnwuuwbwwnynipjwlb hwdwywpgnid,
pwnwpwghwywlt  wwwwufuwlbwwnynipjwlb  hwuywgnigintp L wbuwylkpn,
dlwytpwt pwnuwpwghwlywl wwwnwuuwlwwnynigjwb uwhdwbnidp:

Pwlwih pwebp — Anwdwhwl wuwnwofuwbuwandnipind, pwnwpwghwpnwywlwl
wuwnwiyfuwbuainynugineb, wenuwblnhy, rGunnpnuwblnpy, Gudph plplwywnngs-
L, whbuinwlwh hwnlwnpwbp:

KrntoueBble cnosa: npaBoBasi OTBETCTBEHHOCTb, IPaXAaHCKO-1PpaBoBas
OTBETCTBEHHOCTb, repCriekTUBHas,  PETPOCIeKTUBHAS, aBTOHOMUS ~ BOJH,
rocyAapCTBeHHOe MPUHYXaeHue.
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state coercion.





