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The most effective way to protect from individual and normative illegal legal acts
of the state and local self-government bodies and their officials is the right to access
the court, which in the Republic of Armenia, as in other states governed by the rule of
law, has the nature of a fundamental right (with the 2015 amendments to the
Constitution of the Republic of Armenia (hereinafter - the Constitution)1 Article 61, part

1).

According to the decision SDO-665 of the Constitutional Court of the Republic of
Armenia, the situation when the law and the legal practice exclude the judicial control
over the legality of individual legal acts based on the applications of individuals and
legal entities is inappropriate for the states governed by the rule of law?. The
specialized body of administrative justice is designed to ensure the legality of the
activities of administrative bodies through the exercise of the right to fair trial of natural
and legal persons against administrative and normative legal acts, actions or inactions
of state and local self-government bodies and their officials, as well as through the
examination of claims of administrative bodies and officials against natural and legal
persons®.

In this context, it is necessary to emphasize the fact that until the Second World
War, the view prevailed that only certain acts of the executive power can be appealed
in the judicial order and only after reviewing them in the administrative order.
Subsequently, theorists radically changed their perception of the limits of the
application of administrative justice. The approach that all the acts of the bodies of the
executi\ge power should be subject to appeal was considered the most acceptable and
justified™.

Thus, in paragraph 1 of Recommendation No. 2004 (20) of the Committee of
Ministers of the Council of Europe of December 15, 2004 "On Judicial Review of
Administrative Acts", the following provision is established: " By “administrative acts”
are meant: a. legal acts — both individual and normative — and physical acts of the
administration taken in the exercise of public authority which may affect the rights or
interests of natural or legal persons; (...)5". In this context, it should be noted that G. B.

! See £4MS 2015.12.21/CQwnnily pnnupynid, <nn. 1118:

2 See the decision of the Constitutional Court No. SDO-665, 16.11.2006.

3 See the decision of the Constitutional Court No. SDO-780, 25.11.2008.

4 See Ule C. Verwaltungstrozebrecht, Munchen, 9 Aufl, 1987, page 32:

5 See Recommendation Rec(2004)20 of the Committee of Ministers to Member States on Judicial
Review of Administrative Acts, (Adopted by the Committee of Ministers on 15 December 2004 at
the 909th Meeting of the Ministers’ Deputies) https://rm.coe.int/09000016805db3f4



110 MGwnnipynth L hpwynibp N 3 (94) 2022

Danielyan, referring to the domestic legislative definition of the term "administrative
act", noticed that with some exceptions, even that definition could fully include not only
individual but also normative legal acts. The fact that not only the individual but also
the normative legal act is endowed with these features is not controversial, moreover,
it is the normative legal acts that are often mostly characterized as those with external
influence, for the purpose to regulate relations in the field of public law, to define,
modify, eliminate rights and obligations for individuals or legal acts aimed at
recognition. Narrowing the scope of administrative acts and limiting them exclusively
to individual acts do not derive from international legal standards either’.

Many theorists define the judicial challenge of the legality of normative legal acts
as a judicial control over the legality/lawfulness of a normative legal act (its disputed
provision). Based on the above, it is customary to consider the normative legal act (its
disputed provision) as the object of the cases on challenging the legality of the
normative legal acts?.

It should be noted that although the proceedings on challenging the legality of
normative legal acts are one of the most significant legal institutions in administrative
procedure and have high public importance, there is almost no comprehensive
research work devoted to this special procedure in domestic jurisprudence, which
indicates the lack of due studies, legislative gaps and the need for solutions aimed at
eliminating the conflicting legal practices that have developed.

Nevertheless, we consider it necessary to point out that it is crucial to distinguish
between the control over normative legal acts carried out by the administrative court
from the control carried out both by the Constitutional Court of the Republic of
Armenia and also from the control carried out within the framework of another
proceeding. So the control over secondary regulatory legal acts can be carried out
both in a principal way, that is, in a special proceeding (principal contro/), and in an
incident way, mediated or within the framework of another proceeding (incident
control). Thus, the direct object of the special proceedings in question is the normative
legal act, and the proceedings are exclusively aimed at verifying the legality of the
disputed normative legal act or its contested provision. On the contrary, the mediated
"normative control" carried out in an incident procedure takes place in such
proceedings, the subject of examination of which is not any normative legal act, but an
administrative act, which in turn is based on that normative legal act, and the validity
of which depends on the legality of the individual act.’

While revealing the specifics of the proceedings on challenging the legality of
normative legal acts, first of all, it is necessary to reveal the content of the legal
concept of "normative legal act"- the object of the given proceedings. The answer to
the question, of whether the contested document is a normative legal act or not, is of
primary importance both for the person requesting judicial protection by choosing such
form of protection of his subjective rights, and for the court in deciding whether to
accept the application for proceedings. The approach established in legal theory,
which is also fixed in a number of legal acts, allows us to state that the general

! See G. B. Danielyan, The criteria determining the need for certain types of administrative
proceedings, A collection of materials of the scientific conference of YSU Faculty of Law, Yerevan
State University Press, Yerevan, 2017, page 81:

2 See U. M. EBrnoes, “O npenMeTte u o6bekTe cymeGHOoro HopMokoutpons”, 2017 N 1, page 25:

3 See the justification of the draft Law "On Amendments and Additions to the Code of
Administrative Procedure of the Republic of Armenia" and related laws, https://www.e-
draft.am/projects/1555/justification , page 2.
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concept of a normative legal act is the following: an act of general action, which is
directed to an indefinite number of persons, is intended for multiple applications and
contains mandatory rules of conduct, which are subject to execution’.

From the point of view of the above-discussed question, it is appropriate to
identify the domestic definition of the term "normative legal act". According to part 1 of
Article 2 of the RA Law "On Normative Legal Acts", a normative legal act is a written
legal act adopted by the people of the Republic of Armenia, as well as by bodies or
officials provided for by the Constitution, which contains mandatory rules of conduct
for an indefinite number of persons. According to point 3 of part 1 of the same article,
a secondary regulatory legal act is a normative legal act adopted by the bodies
provided for by the Constitution, based on the Constitution and laws and in order to
ensure their implementation, if authorized by law.

In order to provide a comprehensive study of the issues related to the object of
the proceedings on challenging the legality of normative legal acts, it is appropriate to
study its features, in other words, the requirements for the object of the special
proceedings.

In this context, the following features defining normative legal acts can be
distinguished:

- adoption and publication in the prescribed manner,

- adoption by the authorized bodies of state and local self-government and their
officials,

- the existence of legal norms (rules of conduct),

- mandatory legal norms for persons of uncertain scope,

- the multiplicity of applications,

- are aimed at the regulation of public relations or the modification or termination
of existing relations®.

Each of the qualitative features listed above is necessary, and their combination
is sufficient to qualify a written document as a normative legal act; moreover, in the
absence of any of these features, the document cannot be considered a normative
legal act.

The legislator has clearly emphasized the fact that the principle of legality is one
of the cornerstones of the state governed by the rule of law. In this context, the
proceedings on challenging the legality of normative legal acts are of particular
importance, since in this way it is possible to ensure the requirements of Article 5 (The
Hierarchy of Legal Norms) of the Constitution with the amendments of 2015, which
stipulates that the Constitution shall have supreme legal force. Laws must comply with
constitutional laws, whereas secondary regulatory legal acts must comply with
constitutional laws and laws.

Therefore, in a state governed by the rule of law, administrative justice, in
particular, this special procedure provided for by the Code of Administrative

!See B. B. SlpkoB, AIMUHUCTpPAaTHBHOE CYIOIPOU3BOLCTBO, YUEOHWMK [UI CTY/IEHTOB BBICIIHMX
y4eOHbIX 3aBelleHUH, Y palibCKUl IOCyIapCTBEHHbIN IOpUANYecKull yHuBepcuTeT, Ekatepunbypr -
Mocksa, 2016, page 96:

2 See Adopted on 21 March, 2018. Entered into force on 7 April, 2018. L&MS 2018.03.28/23(1381),
<nn.373:

3 See Ilmenym BepxoBHoro cyma Poccuiickoit ®enepaimu, I[TocTaHOBIEHHE O MPAKTHKE
pacCMOTpeHHMs CcylJamMu fel o0 OCHapuBaHMM HOPMAaTWBHBIX IIPaBOBBIX aKTOB M aKTOB,
CoflepXalllX pa3biCHEHUS 3aKOHOMATeNbCTBA U O0OJafAoIMX HOPMAaTHUBHBIMU CBONCTBaMH,
25.12.2018, N 50:
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Procedure, has specific goals and objectives, which also determine the procedure for
the administration of justice. In other words, the proceedings of cases challenging the
legality of normative legal acts can be defined as the proceedings of control over the
legality of legal norms, which, as already mentioned, has its own specific object of
control.

In such conditions, it should be noted that only such disputes related to the
legality of legal acts can be examined within the framework of the special proceedings
in question, with which the legal act submitted for appeal has a normative character,
otherwise, the legal prerequisite for initiating proceedings to challenge the legality of
normative legal acts, the relevant normative legal act, will be missing.

Thus, Part 1 of Article 191 of the Administrative Procedure Code of the Republic
of Armenia’, enshrines that cases regarding the contestion of legality of normative
legal acts of state and local self-government bodies and their officials pending before
the administrative court are the following:

Cases on challenging the conformity of the normative legal acts of the President
of the Republic of Armenia, the Government of the Republic of Armenia, the Prime
Minister of the Republic of Armenia, agency acts “ghbpuunbuswut unpdwinhy
hpwjuwlwi wiwnkp”, as well as the normative legal acts of the community council and
the head of the community compared with the normative legal acts of higher legal
force (except the Constitution).

The above-mentioned rule predetermines the objective limits of contesting
normative legal acts in the procedure of contesting the legality of normative legal acts.
By analyzing the current legal norm, it can be stated that the legislator has provided
an opportunity to challenge the compliance of normative legal acts, "agency acts" of a
limited number of state and local self-governing bodies and their officials with
normative legal acts having a higher legal force than them (except the Constitution).

First of all, we should highlight the use of the legislative term "agency acts" as
this term is no longer used in the RA Law "On Normative Legal Acts" which was
adopted on 21.03.2018 and entered into force on 04.07.2018. The RA Law "On Legal
Acts"?, which entered into force on 31.05.2002 and expired on 07.04.2018, also
included “agency acts” among the legal acts (Article 4, part 1, point 2), while there are
no “agency acts” in the current system of legal acts. This hinders the challenge of
normative legal acts previously considered “agency acts” when the legislator's goal
was to provide an opportunity to challenge these acts. In fact, taking an inconsistent
approach during the law-making activity, in this case by not making appropriate
changes to the RA Administrative Procedure Code along with the adoption of the RA
Law "On Normative Legal Acts", may not provide the opportunity of full protection of
the rights of individuals, due to the inconsistency of terms found in different laws.

Thus, the wording "agency acts" is no longer relevant, it should be amended
along with the provisions of the RA Law "On Normative Legal Acts".

Referring to the secondary regulatory legal acts that are subject to challenge in
the administrative procedure, it is worth emphasizing that the limitation of the scope of
entities adopting the act does not derive primarily from the provisions of the
Constitution.

Thus, according to part 2 of Article 6, of the Constitution. “Bodies provided for by
the Constitution may based on the Constitution and laws and to ensure the

! See ££MS 2013.12.28/73(1013).1 £ny.1186.1:
2 See £4MS 2002.05.21/15(190) £nry.344:
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implementation thereof, be authorized by law to adopt secondary regulatory legal acts.
Authorizing norms must comply with the principle of legal certainty”.

As a result of the 2015 amendments, the Constitution clarified the hierarchy of
legal acts and introduced the concept of secondary regulatory legal acts. Part 2 of
Article 6 of the Constitution reserves the right to adopt secondary regulatory legal acts
only to the bodies provided for by the Constitution, which are the Government (Article
153, Part 3), Members of the Government (Article 152, Part 4), Autonomous bodies
(Article 122, part 3), The Council of Elders (Article 182, part 3), the Central Electoral
Commission (Article 194, part 2), the Television and Radio Commission (Article 196,
part 5), the Central Bank (Article 200, part 5) and the Supreme Judicial Council (Article
175, Part 3). Moreover, the above-mentioned bodies can adopt secondary regulatory
legal acts only in cases provided by law, and the authorizing norm must comply with
the principle of certainty, that is, it must be clear enough to understand the content
and limits of the legislator's will'.

The scope of the above-mentioned bodies with the authority to adopt secondary
regulatory legal acts is wider than that provided for in Article 191 of the RA Code of
Administrative Procedure, which theoretically may lead to incomplete protection of the
subjective rights of a person. Nevertheless, the mentioned legal gap is currently being
ignored in judicial practice. The courts are examining the legality of the secondary
regulatory legal acts adopted by the bodies empowered by the RA Constitution to
adopt secondary regulatory legal acts, but not provided for by Article 191, Part 1 of the
RA Code of Administrative Procedure. For instance, in administrative case No.
VD/0879/05/21, it was being examined the compliance of the decision of the Supreme
Judicial Council dated 19.10.2020 No. BDKH-67-1-14 to the "Judicial Code of the
Republic of Armenia", Article 26, which has a higher legal force.

In such conditions, we can state that the current judicial practice was formed in
line with the development of public relations, aimed not only at the protection of
subjective rights and legal interests of a person but also at ensuring the rule of law.

Nevertheless, the need to provide guarantees for the effective protection of public
subjective rights of individuals and to improve judicial procedures requires legislative
changes that will be comprehensive in nature and include all secondary regulatory
legal acts.

Both theoretically and practically, the issue of how the court determines the
nature of the disputed act is particularly vital, and the said issue is subject to
consideration in the context of both the RA Law "On Normative Legal Acts" and the
previously existing RA Law "On Legal Acts". In addition, it is necessary to note that the
presented question is of practical interest since the systematic analysis of the above-
mentioned laws indicates a differentiated approach.

Consequently, part 2 of Article 19 of the RA Law "On Normative Legal Acts"
stipulates that immediately after the serial number of the normative legal act, the body
adopting the legal act shall note its normative nature with the letter "N" (normative). In
other legal acts, the nature of the act is indicated by the letter "A" in the case of an
individual legal act, and by the letter "L" in the case of an internal (local) legal act.

A similar regulation was also provided for by part 3 of Article 38 of the RA Law
"On Legal Acts", which was adopted on 31.05.2002 and expired on 07.04.2018.
Nevertheless, we should note that the structure of the determination of the nature of
the legal act by the law-enforcement body is different in the previous and current laws.

! See V. Poghosyan, N. Sargsyan, The Constitution of the Republic of Armenia, with the
amendments of 2015, Yerevan, Tigran Mets, 2016, pages 29-30:
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As we notice, the serial number of normative legal acts, which is also the number
for registering that act, as well as specifying the nature, has significant practical
significance. Specifying the serial number is necessary to record the legal acts, to use
them, in particular, to make references, and ultimately to personalize them for
coordination. As for specifying the nature, it should be noted that it has a significant
practical significance from the point of view that not only the normative nature of the
given legal act or its absence is revealed, but also several vital legal consequences
are predetermined’.

Thus, it follows from the systematic analysis of the provisions of the RA Law "On
Legal Acts" that the nature of legal acts directly depends on the qualification of the
body that adopts them, in other words, from noting the letter corresponding to the legal
act, hence the provisions that do not correspond to the nature defined by that act
simply have no legal force (Part 6 of Article 2 and part 3 of Article 38 of the RA Law
"On Legal Acts"). In fact, in the case of previous legal regulations, the court when
determining the object of control within the proceedings of contesting the legality of
normative legal acts, in other words, when determining the nature of the disputed legal
act, was limited only to the qualification of the nature of the legal act by the body that
adopted the legal act. In the context of the above, the interpretations given in legal
practice have a special role. In particular, by the decision of 07.07.2021 made in the
administrative case No. VD/2225/05/20, the Administrative Court of Appeal of the
Republic of Armenia expressed the position that the nature of the legal act according
to the RA Law "On Legal Acts" directly depends on the qualification of the adopting
body, which is expressed accordingly with reference to the letter, and the provisions
that do not correspond to the defined nature cannot have legal force.

Meanwhile, a comprehensive study of the regulations of the RA Law "On
Normative Legal Acts" allows us to state that the nature of the legal act is mainly
determined by its content. Therefore, in the conditions of the current regulations, when
determining the object of the legality dispute proceedings of normative legal acts the
court must, first of all, make the content of that act the subject of discussion and, by
analyzing its provisions, come to a certain conclusion about the nature of the legal act.

Thus, based on the presented research, the following conclusions can be made.

a) The wording "Agency acts"” used in part 1 of Article 191 of the RA Code of
Administrative Procedure /s no longer up-to-date, and it should be aligned with the
provisions of the RA Law "On Normative Legal Acts".

b) Not only the normative legal acts adopted by the entifies listed in part 1 of
Article 191 of the RA Administrative Procedure Code but also all secondary regulatory
legal acts that meet the standards of the RA Law "On Normative Legal Acts" should
be the object of judicial control in the administrative procedure.

c) According to the current legal regulations, the administrative court is not
constrained by the quallfication of the body that adopted the secondary regulatory
legal act and can make the normative nature of the act an object of evaluation.

! See G. B. Danielyan, Law-creating activity and legal technique, Study manual, Yerevan, 2021,
page 132:
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unPUUShy hPu4uyuL UuseNh hPuduuUonkesntue
JhauNrusLNr YsNPURGN3UL anNNotNh YuMnk3ieh
OR3GUSU3hUL LUNUNN3ULLENP LhULUNLAPPLEND

JuNuyuL AusuduMnHesnNruniy

Opuwlw Yhpwlnwa

EN< puwnuwpwghwlwl nwunwdwnpniyeiwl wdphnGh wuwhnwion,
<< YAnwpbly nwuinwnwoh wyfuwwnwlwqdh pnwywlwl
hnpdwplbbniintGLGNRH dwpwynyywl gfuwynn dwulwaqbiun

<nnqwép Gyphpyws b Gnpdwnhy hpwywywl wynbnh hpwdwswitnieinibp yh-
swpytint yepwptpnuwy gnpétph Jwnnyph opltlyunhb: <wyh wrelbtiny wyb hwbquw-
dwbpp, np Gnpdwuwnhy hpwywywb wywntph hpwywswihnipnibp yp&wpytine ybpw-
pGnjwi gnpédtph Juwpnypp ntbh hwbpwiht pwpép Gawlwynignel, Gpwé hGuwgn-
nnipjwb 2powbwybbpnid pwgwhwywnyt) 60 Gnpdwwnhy hpwywywb wynbph hpw-
Jwswihnipjwb yhAgwnydwb Jwpniyph opjGYunhb pnpny hwunywbhabG6pp: Pwgh wyn,
unylb hnnywdéh 2powlwybtpnid pbbwpyyty 60 dh 2wpp fubGnpwhwnpnyg hwpgtn,
hGswbu ophbwy yh&wnyynn hpwywlwb wywh pbniysh hwwnynpnynudp:

MPOBJIEMblI OB BEKTUBHbIX MPEAMNOCHLIJTIOK
PACCMOTPEHWA OEN OB OCIMAPUBAHMN 3AKOHHOCTU
HOPMATMBHO-NPABOBbIX AKTOB B
AOMUHUCTPATUBHOM CyOONPON3BOACTBE

OkcaHa Aun6aHpsH

AcrinpaHT kagbeapsl rpaxxaaHckoro ripoyecca ErY,
[TiaBHBIV CrnieynanucT criy0bi MPaBoBOY SKCIEPTU3LI
annapara KaccaymoHHoro cyfa PA

CraTtbsa nocsslleHa 06bEKTY MPOM3BOACTBA MO OCMapUBaHWMIO 3aKOHHOCTU HOP-
MaTUBHO-NPAaBOBbIX aKTOB. YUWTbIBasl, YTO NPOW3BOACTBO MO OCMApPUBAHUIO 3aKOH-
HOCT HOPMAaTMBHO-MPABOBLIX aKTOB MMEET BbICOKYI OGLLECTBEHHYH 3HAYMMOCTb,
[AaHHbIM UCCneaoBaHWeM BbisIBIIEHbl MPU3HaKK, XapakTepusyloline oObLEKT MNpous-
BOACTBa MO OCMApMBaHMIO 3aKOHHOCTM HOPMAaTUBHO-MPABOBLIX aKTOB, M Mpedernb
obbekTa. Kpome Toro, B cTaTbe paccmaTtpuBaeTcsl psig nNpobreMHbIX BOMPOCOB, CBS-
3aHHbIX C 0OBLEKTOM cyaeGHoro pasbupaTenbcTBa NpW ocnapuBaHUM OEWCTBUTENb-
HOCTV HOPMaTMBHO-MPaBOBbIX AKTOB, TAKUX KaK OrpeaerieHne xapakrepa ocrnapuBae-
MOroO aKTa.

Pwlwih pwrbp — dnpdunpy pnwywlwl wlhinbph onwdwswhnigiuwl Yhswnlynid,
anpdunnpy pnwdwlwG wiyin, GhpwonGlunnwlwl Gnpduwinpy pnwdwlwl wluinbn,
Gnpdunnpy pnwdwlywl wlinbnh ppwdwsunpnyywl Yhawplowl Jwpnypsh opyblyuwn,
Ywnswlhwl nuwunwywinnignd

KnioueBble cnoBa: ocrigpuBaHne  3aKOHHOCTU — HOPMATWBHO-IPABOBbLIX  aKTOB,
HOPMAaTUBHBIVI IPaBOBOH aKT, [1043aKOHHBIE aKTbl, OOBLEeKT CriOpoB O 3aKOHHOCTU
HOPMAaTUBHbIX 1PaBOBbIX aKTOB, AMUHNCTPATUBHOE CY40MPonN3BOL4CTBO.

Key words: challenging the lawfulness of normative legal acts, normative legal act, by-
laws, object of disputes over the legality of normative legal acts, administrative
procedure.





