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Administrative acts in the context of the constitutional principle of proper
administration are evaluated not only in terms of content but also in making and
implementing them within a reasonable period of time. On the other hand, not
stopping the application of apparently illegal administrative acts is fraught with the risk
of significant violations of fundamental rights and freedoms, which dictates that highly
predictable and legitimate grounds for the application of the institution of suspension
should be proposed as needed. Choosing between these conflicting factors makes it
even more difficult with delays in the litigation process. Unfortunately, a situation is
often encountered when a wholly justified and lawful judicial act is held, but on that
particular basis, the execution of the administrative act already lacks objective
necessity as the challenged administrative act has already been fully executed before
the final situation. Thus, the right to judicial protection and one of the essential
features of an administrative act, enforceability, inevitably collide at a particular
moment in the judicial procedure of challenging the administrative acts. Accordingly,
preliminary and intermediate measures of judicial protection in administrative litigation
within modern jurisprudence have acquired emphasized relevance.

Unlike civil litigation, where the preliminary and interim measures for the plaintiff's
legal defense, namely, the institution of securing the claim, for many years have been
an institution with a history and have already been relatively established, the legal
foundations of these measures in administrative proceedings were formed relatively
later and still are not systematized to the necessary extent. The lack of such measures
has led to the fact that in traditional litigation, administrative bodies have been in a
more advantageous position for a long time, thus taking advantage of the benefits of
enforceability of the administrative act. However, the continued development of social
rights and fundamental human rights, especially the right to a fair trial, and, on the
other hand, the emphasis on the sociological problems arising due to the length of a
trial, led to the introduction of interim measures for the protection of the rights in
lawsuits filed against administrative authorities in most national and international legal
systemsz.

Currently, the institution of suspension of execution of the challenged
administrative act is widespread in administrative proceedings. As one of the
fundamental institutions of preliminary or intermediate protection of the plaintiff's rights
in administrative proceedings, the suspension of execution of an administrative act is
aimed at ensuring a balance between the effectiveness of the law and the

! This article was reported in 2022 December 8 at the scientific session of graduate students
and applicants at the YSU Faculty of Law.

% See Susana de la Sierra, Provisional Court Protection in Administrative Disputes in Europe:
The Constitutional Status of Interim Measures Deriving from the Right to Effective Court
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fundamental principle of the effectiveness of the protection of rights. In other words,
the suspension of execution of an admmlstratlve act is initially aimed at ensuring a
balance of public and private interests’.

The study of the institution of suspension of execution of the challenged
administrative act presupposes the primary disclosure of this institution's essence and
legal nature. Within the framework of this research work, it is necessary to address the
following questions: What is the essence and meaning of the suspension of execution
of the challenged administrative act? Does the suspension of execution include the
suspension of only compulsory enforcement of an administrative act, or does it
presume the suspension broader scope of actions? Disclosure of the content of the
concept of "suspension of execution of an administrative act”implies full disclosure of
the legal essence of its components - the terms “execution of an administrative act”
and "suspension”.

In the theory of administrative law, the execution of an administrative act is
interpreted in both a broad and a narrow sense. In a narrow sense, execution of an
administrative act is considered to be the enforcement of an administrative act with
administrative coercion aiming at ensuring compllance with the administrative act's
requirements to enforce and protect the public interest?. However, in a broad sense,
the term execution of an administrative act includes any action carried out based on
an administrative act. More specifically, in addition to actions aimed at ensuring the
execution of an administrative act with the use of administrative coercion, the broad
sense of this term also includes any action carried out by the addressee of the
administrative act and other interested persons based on the administrative act. In
other words, the execution of an administrative act in a broad interpretation is an
action aimed at exercising the right that is derived from the content of an
administrative act, regardless of the subject performing this action. On the other hand,
fulfilling an obligation established by an administrative act that imposes a particular
obligation on its addressee shall also be considered as an execution of an
administrative act. As a result, the execution of an administrative act shall include an
exercise by the addressee of the right ralsmg from the administrative act and the
fulfilment of the obligation based on that act®.

In the theory of law, the understanding of the term suspension is generally the
same and boils down to the temporary cessation of specific actions. In a Civil
procedural science, suspension, for example, according to the definition of P. P.
Gureey, is a break in the judicial process for an indefinite period due to the occurrence
of circumstances established by law, which prevents further examination of the case.
B. Zeider defines suspension as the termination of procedural actions during the trial
before the occurrence of circumstances established by law. P. Y. Trubmkov
characterizes suspension as the interruption of the trial in cases provided for by law”.
In generalizing these positions, suspension can be defined as a temporary termination
of procedural or other legal actions.
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According to Hrachya Acharyan's explanatory dictionary of modern Armenian’,
the word suspension means to hinder, prohibit or stop. Consequently, based on the
concept of suspension in procedural science and linguistic analysis of the definition
and concept given to the word suspend, the concept of suspension of execution of an
administrative act in the most general form, can be characterized as a temporary
cessation of actions to be carried out based on an administrative act, until reaching to
the grounds established by law.

Nevertheless, the above definition of the concept in question still needs to be
completed since this definition does not provide an opportunity to answer questions
about which subjects and which specific actions the suspension of the execution of an
administrative act includes.

So, suppose the basis for the disclosure of the essence of the concept of
suspension of execution of an administrative act is a narrow interpretation of the
concept of execution of an administrative act. In that case, suspension of execution of
an interfering administrative act? will only apply to the suspension of actions by a
competent administrative body aimed at ensuring the compulsory enforcement of an
administrative act. In other words, the suspension of the execution of an administrative
act in such a perception cannot be interpreted as the suspension of the execution by
the addressee of an administrative act of the obligation establlshed by this act. On the
other hand, in the case of favorable administrative acts® or favorable provisions of
combined administrative acts®, the suspension of the execution of an administrative
act will not apply to actions carrled out by the addressees of these acts based on this
act”.

The rule on suspending the execution of an appealed administrative act until the
entry into force of a substantive judicial act resolving the case is deﬁned by article 83
of the Code of Administrative Procedure of the Republic of Armenia®. However, the
Code of Administrative Procedure does not determine what entails the suspension of
execution of an administrative act. On the other hand, the law "On the Basics of

' See dwiwlwywyhg hwyng |Ggyh pwgwunpwywl pwewnpwl, Gplwb, 1969-1980, available
by the following link; http://www. nay|r| com/imagedDictionaryBrowser.jsp?dictionaryld=29.

Accordlng to para. b of the 2 part of Article 53th of the Law on Basics of Administration and
Administrative Proceedings; interfering administrative act is the administrative act through which
administrative bodies refuse, interfere, or right up to restrict the enjoyment of the rights of
persons, impose any obligation on them or in any other way aggravate their legal or factual
situation;
® According to para. a of the 2" part of Article 53th of the Law on Basics of Administration and
Administrative Proceedings; favorable administrative act is the administrative act through which
administrative bodies confer rights upon persons or create for them any other condition that
|mproves the legal or factual S|tuat|on of those persons.

Accordlng to para. c of the 2 part of Article 53th of the Law on Basics of Administration and
Administrative Proceedings; combined administrative act is the administrative act which
contalns provisions laid down both in favorable and interfering administrative acts for a person.

® Several problems arising in connection with the interpretation of the concept of "suspension of
execution of an administrative act" were also raised in the framework of the application
submitted by the Administrative Court to the Constitutional Court on determining the compliance
of Article 83 of the Code of Administrative Procedure of the RA with the Constitution. For more
details, see the procedural decision of the Constitutional Court UNUN-24 of December 29,
2020, on the termination of proceedings on the case on the specified application.

6 Adopted on 05.12.2013, entered into force on 07.01.2014. See about <{MS
2013.12.28/73(1013).1 Art.1186.1.
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Administration and Administrative Proceedings“‘ also does not disclose the essence
of the concept of suspension of execution of an administrative act. Nevertheless, in
the same law, the term "execution of an administrative act" is used only in chapters 12
and 13 concerning the compulsory enforcement of administrative acts and public-law
monetary claims, from which one can legitimately conclude that in the context of the
law, the term "execution of an administrative act" includes only the compulsory
enforcement of an administrative act by a competent authority.

The primary purpose of the institution of suspension of execution an
administrative act challenged in administrative proceedings is to ensure the protection
of the rights of the plaintiff, that is, to prevent excessive damage to the rights and
freedoms of the plaintiff before resolving the dispute and to ensure the normal
execution of the judicial act rendered in favor of the plaintiff, since the complete
execution of an administrative act before the final resolution of the dispute will make
the restoration of the violated rights of the plaintiff and the restoration of the situation
that existed before the violation of the right much more difficult, in some cases even
impossible.

According to Recommendation No. R (89) 8 of the Committee of Ministers to
Member States on Provisional Court Protection in Administrative Matters - the
immediate execution in full of administrative acts which have been challenged or are
about to be challenged may, in certain circumstances, prejudice the interests of
persons irreparably in a way which, for the sake of fairness, should be avoided as far
as possible. On the other hand, it is underlined in the discussed Recommendation that
it is desirable to guarantee individuals, where necessary, provisional protection by the
courts without disregarding the need for effective administrative action?. Thus, in the
context of this Recommendation of the Committee of Ministers, the protection of the
person's rights — challenging the administrative act and preventing irreparable harm to
interested persons shall be the aims of the institute of suspension of execution of an
administrative act.

The right to a fair trial is defined by the first part of article 61st of the Constitution
of the Republic of Armenia® as a right to everyone for effective means of judicial
protection of their rights and freedoms. It is obvious from this constitutional regulation
that these regulations are not limited to the mere declaration of the right to appeal to
the court (including the Administrative Court). The Constitution also obliges to meet
the imperative demand for the effectiveness of the means of judicial protection. On the
other hand, the 75th article of the Constitution prescribes that when regulating basic
rights and freedoms, laws shall define organizational mechanisms and procedures
necessary to exercise these rights and freedoms effectively. Thus, considering these
two constitutional regulations, all the essential organizational mechanisms and
procedures necessary for the effective exercise of the right to a fair trial shall be
regulated by the procedural legislation to meet the Constitutional trampoline.

' Adopted on 18.02.2004p., entered into force on 31.12.2004. See about <{MS
2004.04.14/21(320) Art.413.

See Recommendation No. R (89) 8 of the Committee of Ministers to Member States on
Provisional Court Protection in Administrative Matters1, Adopted by the Committee of Ministers
on 13 September 1989 at the 428th meeting of the Ministers' Deputies, available by the
following link; https://search.coe.int/cm/Pages/result_details.aspx?Objectld=09000016804f288f.
3 Constitution of the Republic of Armenia, {<{MS 2015.12.21/Special Edition, Art. 1118, adopted
on 06.12.2015.
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The effectiveness of the right to judicial protection is also a Constitutional demand
addressed to the legislative branch of power — to be guided by the inherent criterion of
the effectiveness of the right to judicial protection when introducing a new mechanism
of exercising the right to a fair trial. However, on the other hand, this principle is
equally applicable in the stages of interpretation and revealing the essence of existing
legal mechanisms, as the criterion of effectiveness obliges the judicial branch of power
and other interested subjects — to choose a kind and method of interpretation that
ensures the interpretation that will considerately invest in meeting the requirement of
the effectiveness of judicial protection. Thus, the essence of the procedural institute of
suspension of execution of an administrative act and its legal regulation shall also be
compatible with the idea of the effectiveness of the right to judicial protection.

It can be withdrawn from the aims of the institute of suspension that this institute
aims to ensure the effectiveness of the right to judicial protection. To be more specific,
the goal of suspension of execution is to exclude a situation when a claimant has
already received a judicial act on the recognition of an administrative act as invalid,
and that judicial act has entered into legal force, but the claimant, however, cannot
achieve the actual restoration of his violated rights because the administrative act has
been thoroughly executed before the final judgement and the situation existed before
the violation of the claimant's rights cannot be restored.

Secondly, administrative acts are individual legal acts - initially adopted to
regulate a particular legal case and have specific addressee(s)1. For this reason, prior
to the powers of the competent authority aimed at ensuring the enforcement of an
administrative act, a right or an obligation of the addressee of an administrative act to
perform a particular action arises based on those acts. As a result, as a component of
the effectiveness of the right to judicial protection - the suspension of execution of an
administrative act can serve its aim only when it will make it possible to maintain the
legal and factual situation — existing in the moment of appealing to the court.

On the other hand, it will not be possible for the institute of suspension of
execution of an administrative act to effectively serve the goals — mentioned above if
the actions by the competent authorities aimed at compulsory enforcement of the act
are the only actions included in the scope of this concept. The reason for this is that
the factual or legal situation of an addressee of an administrative act is actually
changed not only by using means of coercion by the competent authority but also by
exercising the raising from that administrative act right or obligation by the addressee.
As a result, the institute of suspension of execution of an administrative act can serve
its aims only in case when it is able to entitle the person challenging the administrative
act the real and practically effective opportunity — to maintain the legal and factual
situation existing in the moment of initiating the proceedings of appeal until the final
resolution of the case.

As a result of summarization of the analysis above, we can conclude that the
appropriate legal interpretation of the concept of "suspension of execution of an
administrative act" includes all actions conducted based on the administrative act,
which includes the actions conducted by both the addressee of an administrative act,
the competent authority an administrative act has been adopted by and other

"In this scientific article, we do not address the point of view according to which the normative
act having a direct impact on physical and legal entities can also be considered an
administrative act. Instead, the definition provided by domestic legislation is taken as a basis in
the framework of this article.
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competent authorities or interested persons as well Yot is noteworthy that the
suspension of the execution of an administrative act by such an interpretation can also
be identified with the suspension of action of an administrative act.

Thus, based on all the issues discussed above, we can conclude that the
appropriate legal inferpretation of the "suspension of execution of an administrative
act” institute shall include the temporary termination of all the actions conducted based
on an administrative act. Accordingly, the mentioned actions include the suspension of
both the exercising of authorities or means of coercion by the competent body aimed
at ensuring the enforcement of an administrative act and the realization by the
addressee of the administrative act of the rights and responsibilities raised from that
particular act.
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"tis noteworthy that the broad interpretation of the concept of "execution of an administrative
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CYWHOCTb MHCTUTYTA NPUOCTAHOBJIEHUA
UCMNOJNTHEHA AODMUHUCTPATUBHOIO AKTA

OnvHa leramsH
AcnnpaHT kagbeapbl KOHCTUTYLIMOHHOIO ripasa ElY,
Cosertrutk Murvctepcraa roctuimm Pecriybriviku ApMeHus

OcHoBononarawouiee npaBo Ha cyaebHy 3awmTy U oAHa U3 BaXHEMWLMX
XapaKTepUCTUK agMUHUCTPaTUBHOIO akTa - MCNONIHUMOCTb, HEM3BEXHO CTankMBaKTCS
B ONpederneHHbIn MOMEHT B Mpouecce ocnapuBaHWs agMUHUCTPaATUBHBIX akToB B
cyaebHom nopsgke. B aTom npouecce WHCTUTYT MPUOCTAHOBNEHUS MWCMONHEHUS
agMMHUCTPaTMBHOIO akTa HanpaeneH Ha obecneyeHne addekTnBHOro bHanaHca
MeXady OCHOBOMOMaralwWmM MAPUHLMNOM 3d(EKTUBHOCTM 3aKOoHa W 3aliMToW npas
nvua, ocnapusapLWwero agMVHUCTPaTMBHbBIA akT. HecMoTpsa Ha 3To OBCTOSATENbLCTBO,
CYLLHOCTb MHCTMTYTa NPMOCTAHOBMEHUSA WCNOSIHEHWUSA aAMWHWCTPATMBHOIO akTa Kak
Ha TeopeTW4ecKOM YPOBHe, TaK M B MPaBOMPUMEHUTENbHOW NPaKTMKe Mnoka He
BOCMPUHMMAETCH OAHO3HAYHO.

B paHHOM HayyHOW cTaTbe€ B KOHTEKCTe OCHOBOMOMarawowero npasa Ha
cynebHyo  3awmty, pekomeHpauuni CoBeta EBponmbl U KOHCTUTYLIMOHHbBIX
perynupoBaHuin B Pecnybnukm ApMeHus pacKpbiBaeTCH CYLIHOCTb KOMMOHEHTOB
MOHATUSI «MPUOCTAHOBIIEHNE WCMOMHEHUST aAMUHUCTPATMBHOIO akTa» M NpaBoOBOe
cofepxaHue 3Toro NoHATUS. B pesynbrate aBTOp 3akniovaeT, YTO MPUOCTaHOBMEHUE
WCMONHEHN aAMWHWUCTPATMBHOIO akta MOXEeT CIYyXUTb CBOEN OCHOBHOW Lenu-
npeceyeHnio HecopasmepHoro yuwepba UCTUY W COXPaHEHUIO  MOMOXEHWS,
CYyLLEeCTBYIOLLEro Ha MOMEHT obpalleHus B Cyd, TONbKO B TOM Cryvae, ecnu ero
npaBoBoe TofkoBaHWe obecrneunBaeT coxpaHeHne ¢akTUYeckoro ¥ MpaBoOBOro
MONOXeHNs, CyLlecTBYlOLWEero Ha MOMeHT obpalweHus B cyd. Ha ocHoBaHuu
W3MOXEHHOr0 B HAy4yHOW CTaTbe packpbiBaeTCs CyLWHOCTb paccMaTpuBaemoro
WHCTUTYTa 1 JdaeTcs ero onpegenexHuve.

Keywords: suspension of execution of an administrative act, right fo judicial protection,
enforceability of an administrative act, effectiveness of the law, effectiveness of the
protection of rights, execution of an administrative act, preliminary measures of judicial
protection.
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