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uurnk agueMh oneonuuuu hpruduyuu NPNG
<huudunsenM

UdGunwlw Yhpwynuyw

6M3 whwnnypwl L ppwynilph inbunipuwl ne

wuwndnypywl wdphnGh wuwhnpwwn,

«Dhhwbuwlwl hwidwlwngh hwpuwnwnwnh gnuwublywly»
hhdGwnnwdnid wwhwbobbnn Juwn hwbgniguwynionn dwubwqbiun
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{wiwrenunwghp: QbGGunhy hadbbbEphwih quipgugnip Bh 2wpp npwywb wpn-
JntaplEphb gnigwhte wewe £ pwznid hpwdwywl L Ephywywb pwqdwehy hwpgtn
hpwywpwbGtph, gtlGwnhy hadtUGphwih ninpunud hGunwgnunnegntbbbp hpwyw-
Owglnn ghinbwywbbtEph L nne hwbpnipjwb 2powlnud, huy npwbg YyGpwpbpwg
hunnwy hpwywywb nhppnpn2dwb pwgwywinigintbp yywyndd £ wyb dwupb, np dw-
dwlbwywyhg hpwynibpp wwwpwuwn st hpwywbwgynn  thnthnfunipntGGEpn:
fuGnph pwpnnipjwidp wwjlwbtwdnpwd wydd welw s606 hunwy L hwdpbnhwbnip
hpwywywb dnuinbgnudbbn dwpnuwiht gbltpp 04wwndwdp hpwlwbwgynn thowd-
nnipynt006ph uwhdwbO6ph L hGwpwydnpnipniGbtph yGpwpetpwy: Uwpnyuwiha qb-
GGph thnthnfudwb yGpwptnwy pGawpyniibtpp YEaunpnbwbnid 60 d6Y hhdbwywb
hwpgh 2nipg, wjb £ wpnn®p dwpnnt gbObph Gwywuwnwywnpywd thnhnfunipinibp
hwdwnpynud § pwpnuwtu L hpwywpwOnptlt wpgbwdé showdwnnipinit dwnpnnt
Ywbphl: Lpdwé wywpwquwynid fuhuwin yhatih G0 pnyjwwnpbih L wpgbwé dhowd-
nnipntbbtph uwhdwGbEpp, b hunwy sk, pE h°0s uygpniGpltn whwnp £ hhip pOnnt-
06" npn2Gint hwdwnp® Gpp G0 hpwywOwgynid pnyjwwnnbih dhowuwnnipntbGtpp, L
Gpp GG hwunynid wyn uwhdwGOBpp:

Uny0 wpluwunwOpp Gywuwnwy £ hEunwwbnnud yeppniét] dwpnyuihb gbbtph
hnthnfunentGbGpht ninnywé gblGinpywywb showdwnnipntGbEph tnwpwunbuwy-
O6pp L npwbg hGwpwynp wagnbgnignitbp dwpnnt hpwynibpbtph Jpw, Gwiuwbyb;
dhowdwnnigyntbbtph pnyiwwnptih vwhdwbG06pp, npnbg 2powlwynid Yyuwwwhnyyth
OGpYw L wwywagw ubpnitnbGph hpwynibpbtnp:

Uhowqgquwjh( L O6pwGunwywb thnpdh niuntdGwuphpnepjwla hhdwl ypw wpfuw-
nwbpnid O0GpYwywgnty Gap gElGinhyuwywb dhowdnnigntttEph twpwwnbuwyot-
np, huinwytgpt] npwig htnbwbpttpp L wewOdbwgnb) thwjl wyt showdwnnipntb-
GGpp, npnGp pOnnubtih G0 dEq hwdwp: L0bwpyt) Gap dwpnnt yEpwpunwnpnnuywb
pohoUEnh GYwwndwdp hpwywbwgynn dhowiwnnipntbbGtph hGwpwynp waqnbgnipnt-
O0p wwwagw ubpbnh hpwyntbpbtnh L hGwpwynpnipyntbbtph 2nowbwyh ypw L uwh-
w0t} wyu nppund 60nn0Bph L wwwagw GpGjuwlGGph hpwynibplbph nu 2whbph
hwywuwnwyrdwb npnwyh uyqpnibpbtn:

Pwlwih pwetp. gtlbwnhy hGdGObphw; dwpnne gelGph thndhnfunieynibOtp; gb-
Owpnudnipncl; gblwhb pwpbiwynid; Yubjuwpgbind; undwunhy poholtph thnthn-
funipintb; yGpwnpuwnpnnwywb poholbph thnthnfunieinil; GnpGfuwh jwywagniyb pwh:

1. LGPUDNH33NFL

UnyO wpfuwunwbpp Gyppdwsé t gblbuinhy hadtlephwih dhongny dwpnyuwlg
gbltph thnhnjudwl Yuwwwygnipjwdp dwagnn hhdbwywb hpwywywb jubnhpbepho:
dtpohl 2powlnid inbGfutninghwywl gbpwpwg qupgwgnidp L gbltuinhy hGdbok-
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nhwyh dhengny dwnpnyuyhb gelEph thnthnfuntpjwb wpntb huy gpwbgywéd ntwpbnpp
L npwlg yGpwptnwy hunnwy hpwjwywb wpdwgwbph pwgwywnipinitbp hGswbu
GepwGwnwywl, wjbwtu £ dhowggwiht dwywpnwyned, yywynid 60 wyb dwuhl, np
dwiwlwlwyhg hpwynibpp wwwnpwuwn st hpwlwbwgynn thnthnfunipntbGephG:
AtObwnhy hbadbuEphwh wpynuplbpp snlB0 L s60 Yuwpnn nubbOw] tnwpwépuwhl
uwhiwbwhwynid, ntunh wewnngyntbbbpp, sibpdtind ghunwunbuthywywb quip-
qwgntilbpp, wtwnp b ywwnpwuwn |hG6O jnipupwbsnip ywpwaguwynid hunwy hpw-
Jwywl wpdwqwbph dLwynpdwlp:

QbOGwinhYy hoadtGphwih dhongnd dwpnyuwiht gtObph  thnthnfunipyniGGtpp
pwndpwglnid 60 hpwywywl pwqdiwphy hwpgtn, npnbp yepwptpnud 60 dwpnyw-
Jhb gbOGph thnthnfudwl hGwpwdnpnipjwlp, npwig uwhdwOO6pht L wwwagqw ub-
npnLnbtph weel GepYw ubpnLbnbbph Wwwnwufuwbwwunynipjwip: Uwulbwynpwwbu
hhdGwywb hpwywlwb hwpgwnpnuibbpp hwbgnid 56 hGnlywihG. 1) wpyn®p pny-
(wwnnbh 60 dwpnyuiha gBaBph inthnfunegynibGbpp L h°0s uwhdwbGGpnud, 2) hos-
Wb u wewp b hwjwuwpwyzet] 06pYw L wwywgw ubpninObph dpgwygnn hpw-
yntbplbpp wyu npnpunned: Canhwbnep dnuinbgdwl hwiwdwyl' gbubwinhy dshowduwnnte-
Jwlb npny innGuwyObp pnyjwwnptih 60, npny inBuwybtp' ns, huy 6GnnOGpp L wwwagw
GpGluwlGph hpwynibpltEph hwywuwpwyzrdwb hhdp wtwnp  pnniobp dwpnyught
wpdwlwwwuwnynipncbp:

Unyl wuwwnwbph 2powlwynid hpwywhwitiwwnwywb dtpnnh Yphpwrdwdp
thnpéb) Gop wwuwnwujuwbtp Gywé hwngbpht pGbwpytiny gtobph pwpbiwydwa
nt gbwpnidnigwlbp, undwuwnhy L yGpwpunwnpnnuywb poholbtph thnihnfudwp,
uwnuh qtatph thnthnfunipjwOp yGpwptpnn hpwywywb L unghwiwywb hhabwywb
fubnhpOtpp, hGswbu Owlb wlnpwnwndb) Gop gtUEwnhy hGdttEphwih hwiwwntpu-
wnnud dGnnb6ph wodtwywh L phunwbslwb Ywbph hpwynibph L wwwagw GpGfuwgh
(wywant)b whtph pwfudwl hhaGwhwngbph:

2. yunrantk unuushy by JderunsuaMrnuuyuu ARhLENN LUUSUUUR
hPruyuLUsYNN aLIEShyU4UL UhUUSNHB3NFLLEN

QLOGwinhYy hodtuephwih qunpgwgnidp dh wnp npwywb wpryntbpbtphb gniqw-
htr wew9 £ pwpntd hpwywlwl, tphjwywl L gnupwlwywb pwqiwehy hwpgbp
hpwywpwbbGph, gblEwnhy hadtuEphwih ninpuintd hGunwgnunnientbltp hpwlw-
Owglnn ghnbwywbbEph L nne hwlpnipywb 2pewlnid: Uwpnywihh gbltph thn-
thnjudwO YEpwptnw pbGbwpynudbbpp YyEhuinpnbwbnd 60 d6Y hhdbwywb hwpgh
2nipe, wil £ wpnyn®p dwpnnt gbGEph Gwwuwnwywnpywd thnthnfunienip hwdwp-
ynid b pwpnuwbu L ppwdwpwOnptl wpgbwé showdunnipntd dwpnnt Yubph:
fuhuin Jh&6ih G0 pnyjwuwnpbh L wpgbiywé dhowdwnnipntbGsph uwhdwObGpp, L
huwnwy sk, pE h°05 uygpniGplbp whuinp b hpdp pnnibb] npnGnt hwiwn® Gpp GG p-
pwywbwgynid pnyjwuwnnbih showwnnegnibbbpp, L Gpp 60 hwwnynid wyn uwhdwO06-
np:

<wydh wrlbiny wagnbgnipjwl ninpnbbph pwqiwquwinipnibp L hGwpwdnn
hGuinLwbpbtph ypdwhwpnyg [haGp gbbtwnpy hadtuGphwb GepYuwynidu wrwybiw-
wtu pGawpyynid £ Ephywih L pwpnuywinipjwl hwiwwnbpuwnnid, b ywwnwhwywb
sk, np jubnph pwpnnipjwip wwjplwlwynpywd wydd weyw 60 hunwy L hwdpbn-
hwOnip hpwywywb dnuinbgnuibbp dwpnywiht gbObph OYwwndwdp hpwywbwgynn
dhowdwnnigntbbtph uwhdwOOGph L hGwpwynpnignibbtnh yGpwpetnwy, L, nphwtu
ywbnb, YwpgwynpnuiGtph powbwyp npnaynud £ GGpwbunwywld dwywpnwyney:
Ujbniwdbbw)bhd, wjt wwhhg, Gpp dwiwlwywyhg inbfubninghwbtnb wybih dnunk-
gwl dwpnyuwyhb gbGndp thnubint hGwpwynpnigjwOp, wybjwgwy dunwhngnipntlp
dwpnyuwbg OJwuwndwdp Onpwgnylt wnbjubninghwOGph Yhpwenipjwlb uwhdwbGnp
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npn2nn  hwdpnhwlnip YwpgwynpnidGeph wOhpwdtunnigub Jepwptpuwg: Wu
YwpgwdnpnuiGbpp, uwlwl, wewybwwbu ypnid thG ny wwpuwnhp plnye L
pUbwnyntd thb gEGEnhywywh showdwnnipyntbbeph Ephlwywb Ynndkpp:

Lbpywywgywé dunnwhngnipntbbph wwuwndwrltpp hwulywbwint hwdwp, Yunp-
onud Glp, Gwfu, wGhpwdtywn £ O06pYwjwgltb] dwpnywiht gkobph GYwwdwdp hpw-
Ywlwgynn gbOGinhywlywb dhowduinnigntbbtph innbuwybbpp L hunwytglb; npwbg
hGwpwynp hGnbwbptbpp: Wuwbu' Owfu wewbdbwgynid GO undwwhy peholtph
dwpnnt dwpdbh wyb pninp poheltiph, npnGp pangpyqws s60 JGpwpuwnpnipjwl
gnpéplpwgnty, L uGrwywb poholbph GYwndwip hpwywbwgynn showdwnnip)nil-
Otp: Uwpnnt undwwnhy poholtpnid hpwywlwgywéd gwllwgwé dhowdwnnipintl
nwnwnntd  gnnegnil nlbGOwy wyn dwpnne dwhywb hun dhwuhb L sh Ywpnn tn-
fuwbgyb)] wyn wGéh ubpnilnbGEphb: Undwunhy poholtph GJwwndwdp dhowdwinnep)nt-
Op GOpwnpnud £ hhqwlnh undwwhy poheltpnid gGOEhYwywl wpwwnbbph
2uinynid: Wn hdwuwnny, undwwnhy poholnh thnthnfunipnibp Gdwb £ opqwbh thnfu-
wwwnywuwndwl gnpéplpwghl, pwyg wihwitdwwin wybih hgnp t: UGrwywl pohy-
OGph thnthnpuneeynibp, uwywyl, Ghpwnpnud £, np hpwywlwgywdéd gubywgwdéd thn-
thnfunigintt Ywpnn £ thnfuwbgytp wbadh wonpny pyny uGpnilnbtph: Wu dhowd-
nnipjwlb nbwpnid glp nbGnwnpynid b ubrwywb poholtph dbe, wyjuhlpl® ubpd-
Gwpooh, dwpooh Ywd uwniph dbto wjbwtu, nn wyn dLwihnfujwdé qtlp Ypnn wbdh
pninp utpnianOtGpp hblnwgqwnud wpwwnwynp qt0h thnfuwnpbb Ypta wennop, np-
wbtugh ypyawyh pnidwywb gnpénnnipinttobph wihpwdtwnipintt wjlu swrwow-
Gw':

Lqwé hwOquiwbplbbpp hwyyh welbiny wnbunipgjub 069 wreyw plnhwnip
Onunnbgiwl hwiwdwt undwwnhy poholbph GYwwndwdp dhowdwnipntlp wrwyb]
pannibGih £ hwiwpynid, huy ubrwywb poholEph thnthnfunipynibp yh&tkih: Stuw-
pwOO6ph durnwhngnipntlp dESwwbu Wwydwlwynpdwé £ wyb hwoqudwbpny, nn,
thwuwnwgh, ubrwlwb poholtnh thnihnfunipjwb nEwpnid hpwywbwgynid £ dhowo-
nnipyntl Gwl $60wé GpGuwh GYwuwndwdp, nd gpyywé t dhowdnnipwb swhp n-
nn2tGnt hGwpwdnpnipinibhg: Pwgh win, dinnwhnghs b Gwb wyb, np Gdwlwwnhy dh-
owiwnnipnLbGGph nwpwdénip wwpnibwynud £ dwpnyuihb nne gttndnbnp thnjub-
(Nt U666 Juwlg, pbl Gdwl thwuwnwnyp sh ponniaynid wyb ywuwndwrwpwbnigjwip,
np pun npn hwwpyobph’ ywwhwbodtlh wywnnhy gblwiht dhowdwnnipjwb hwqw-
pwdjwybtn dwpnne gindnlnnd qquih thnthnfunipintbbtpn hpwywbwgbbint hw-
dwin?:

Uu wrwldbwhwwnynipgntbbbpnd wwjdwlwynpwsd wwwnwhwywb sk Gwl
Ywpgwdnpnuibbph qulwqulnigntbp  wwpptp  Gpypbtpnd: Uwulbwynpwwtbu
ntrlu 2014p. 39 GpynOEph optlunpnipwl NruntibwuphpniRwbt hwiwdwyl' dwulbw-
Uhg Gnybtphg 29-n1d wnpgbyned £ dwpnnt ubrwywb poholtinh qElGinhywywb thn-
thnfunipintbp, huy 9 Gpypnud weyw 6O Gpywyh Yuwpgwdnpnudbbp: Urwohl fudph
069 dunlnid 60 2hbwunwbp, Swwnbhwb, <Onywunwip L briwbnhwl, npnbp wnp-
gbnud G0 thndhnfunieniGbbpp hhdp pbnniGGiny ninbgnyglbbn, npnbp, pGwywlw-
pwn, sntOb0 wybpwl wwpuwynpbglnn nid, nppwl optibpp®:

1 St'u Lbpubunyw L.U., vwswuinnuwa 2.U., Uypingwa U.U., Ybhuwtphywih GGpwdénigntl,
Qhuwnnipnil: ISBN: 978-5-8080-0946-2, Gnluwl: 2012, £ty 82-84

2 St'u Thomas H. Murray. Ethical Issues in Genetic Engineering. Social Research, Vol. 52, No.
3, Bioethics, Published By: The Johns Hopkins University Press Autumn 1985, Lo 486-487,
(https://www.jstor.org/stable/40970384, intunp 02.12.2023p.)

3 St'u Araki M., Ishii T. International regulatory landscape and integration of corrective genome
editing into in vitro fertilization. Reprod Biol Endocrinol12, 108 (2014), t9 8,
(https://rbej.biomedcentral.com/articles/10.1186/1477-7827-12-108, dntunp 02.12.2023.)
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Uwulwynpwwbu «AkOGwnhy hadtltphwih gnpéoncbbnipjwlb npnpuintd wGwnw-
yuwl Ywpgwynpniibtph dwuhO» Nniuwunwbh Yw0npjwb optGph! 2-pn hnnywéh
hwiwdwj0' gblwihbt pEpwwhw (gEUnptpwwhw) gtlbunhy hGdtuEphwh (phnuntju-
Gninghwyw0) L pd2wywb dEpnnbGph hwdwygnipynib £, npb ninnwé £ hhywo-
nnipnLbbbph pniddwl hwiwp dwpnne undwunhy poholtph gGlOGnhyulywb www-
pwwnntld thnthnfunipyntbbBp dungbbncl: Lnyb optbph 6-pn hnnjwdéh hwiwdw)b' gb-
GGuinhy hadtuEphwh npnpunnud gnpénibtnegnibn, h phyu wy 0h, GGpwendd £ Owl gb-
GGinhywywb dwohwniywghwObn dniGyniwht L peoowiht dwwpnwybtpnid' rb-
yndphbwbuin rhpnOnwythbwiht L nbgopuhrhpnlniyGhGwppnibbph dwubwygnip-
Jjwdp dwpnyuwig hn juwywé qhuwyhb wfunnpndwl L gGhwihb pEpwwhwyh (g6-
GnpGpwwhwih) Owywwnwyny:

Lodwd Yupqwynpniilbbphg Gpunud £, np optlbpp dwpnnt Gywwndwdp qbOGwnp-
Ywywb dhowdwnnipntbbtpp pGbwnynid £ dpwyb pniddwlb inbuwOyntbhg L dhwyb
undwuwnhy poholbph GYwwndwip, uww)t wyu nEwpentd Yupguynpniip dh thnpp Gp-
ywyp t, pwbh np pEl syw Ywpgwynpnid dwpnnt uGrwwb poheoltph GYwwndwip h-
pwywbwgynn dhowdiwnnipntbbtph yGpwptnwy, uwyw)t dhubnyt dwdwbwy syw
Owbl 0dwlbwwnhw gnpénibbnipjwb ninnwyh wpgbip:

«aG0Ginhywywb dshowdwnnignttbtbph (dwpnnt YinGwynpnud L yGpwpunwnnpn-
nwywb poholtiph ghGbwnhywywl dwahwniywghw(bn) dwuhl» bupwitih onptlph?
3-pn hnnjwép wpgbintd £ dwpnne poholbph GYwundwdp gwlblywgwdéd thowdwnnip-
Jnih, nph Gwwuwnwyb £ dwpnne Yynbwynpnidp Ywd dwpnne uinbnénudp, npb hpwyw-
Owgdb | Oywuwnwywnpywé dounwywb gEbEnhyuwywb dnnhdhywghwih (ubrwywb
peheltinh gGlwhl pEpwwhw) Gopwnyyws YGpwpunwnpnnwywb peoh ogunwignns-
dwip: LpJwsé wwhwbolbbnh juwundwl hwiwp Gwuwwnbujwd § wquunwgpyney,
uwyuwyb, shbbnybt dwdwbwy, ontbpp OGwfuwwnbunid t, np wennowwwhnipwh Gw-
fuwpwnp, et Ywpoéndd £, np dwpnyuwjhl wpdwlwwwwnynegintbp sh nunbwhwpyh,
funphpnuwunywywb hwbodbwdnnnyh wrwewpynipgjwdp Ywpnn kb pnywuwnt; qbot-
nhywywb showdwnnipintb06ph npnwyh innbuwybbn, npnbp wpgbywé 6a 3-pn hnn-
Jwdéh 2-nn dwuny:

hupwjtih opGhunpnigntlp Gwuwwbunud | hunwy wpgbip yGpwpunwnpnnw-
Ywb poholtnh GYwwdwdp hpwywbwgynn gblGunhywywb showdwnnipntGbbph yb-
nwptnjwl, uwywb w)l wwpwguwjnid, Gpp npw ninnuyh dwwwwyp Gnbi t yGpwn-
wnwnpnidp: UWoniwdtowyohy, JGpwpunwnpnnuywb poholtph GYwwndwdp hpwlw-
Gwgynn dhowiwnnipyntGbtpp, npnbg dhwyb Gpypnpnwiht wprynioplb | Jwpwnpuwn-
pndp, inbuwywOnptl wpgbywé s60: Pwgh wyn, wennowwwhnipjwl Gwjuwpwphb
wju wwpwagwjntd inpudwnpyned 60 pwduwywOhG jnupg (hwgnpnipyntbbbp™ npnztGint
w0 ywydwbOtpp, npnGg weywinugwl wwpwaqwynid dwbl yspwpunwnpiwb ww-
wnwyny hpwywbwgynn dhowdwnnipntGtepp pnijwwnptih Ywpnn 66 hwdwpybp: b-
hwnyt, optlpp Gwfuwuwnbuntd £, np Gdwb pnynynipyntd Ywpnn t |hGG] fjunphpnwuwn-
Jwywl hwbdbwdnnnyh wrwownpyny L showdunnipjwl dwdwbwy Yhpwrynn inbfu-
GninghwOGph GEpYwywgdwdp, uwywl wju nbwpntd hunwy sk, pE h0s wWwydwbGtph
wrwynigwl ywnpwagwjntd Yunpnn b hwuinwundtp Gdwb npnnudp:

AwwnOhwynid L <Onyuunwbnid wpgbynd 60 dwpnne ypwpunwnpnnwywb
poholtnh GYwwdwdp gblGNhYwywb showdwnnintGbbnp, uwyw)b wyu Gpynt nbw-

' St'u Poccuiickaa ®egepauuna denepanbHbil 3aKOH O rOCYdapCTBEHHOM PEerynMpoBaHum B
06nacTv reHHO-MHXEHEPHOW AeATENbHOCTU (C M3MeHeHnsmu Ha 2 uons 2021 roga), MpuHaTt
locynapcTteeHHon flymon 5 noHsa 1996 roga

2 St'u The prohibition of genetic interaction (human cloning and genetic manipulation of
reproductive cells) Law num. 5759/1999 of December 29th, 1998



lFocynapcTeo 1 npaeo N 2 (99) 2024 9

pnid k| wnabiip ninbignygbtph dwywpnwynad £ Uwubwynpwwtu <onjuunwintd
gnnpénn nunbgnygh hwiwdw) undwwnhy poholbph gelwihb pnidnidp pnyyjwunptih k
dhwyb hpdwlOnnipjwlb pniddwl Ywd Ywlfuwpgbdwl hwdwn, Get wjl pniddwl
dhwy wnwppetpwyl t: Wo wewnp  uwhdwbwdgwydh Yubphl yunnwbg uywrbwgnn
wd twywb jubnnid wewowglnn gtOGnhywywl hhjwOnnipgjwb dendwgdwip b
swhunp £ ogunwgnpdyh dwpnyuwyht Gnpdwp hwuinywbh06pp ghnfubine Guwunwyny:
huy JEpwpuwnpnnuywb peheltiph gtlwiht pGpwwhwl wpgbynid £ GEp{uhu
ghwntihph wwydwbabpnLd2:

hGs ytpwpbpnud £ <wjwunwOned hpwywbwgynn dhowdwnnipnt00Gphb, www
wju dwuny nbntYwuwnynipinibp hunwy sk, pwbh np pun Urnnowwwhnipjwl Ow-
fjuwpwpnipintbhg unnwgywé wnbntYwuwnynipjwld {wjwunwih <wipwwbwnnep)nt-
Onid Gpptp sh hwgyb) |hgbbghw Ywd pnypuinydnipntt dwpnyuwiht gbltph GYHwwn-
dwdp dhowdwinnipntGatp hpwywbwgbbint yepwptpjw®:

Wuwhuny dhowqquwjhb thnpdh ntuntdbwuhpnieinibp gnyg £ viwihu, np dwpnnt
uGrwywb poholtph gblGnhywywb thnhnfunipintbltpp wipnnonipwdp wngbywdéd
s60, wybht inbfuhOywih qupgwgiwbp L wu ninpunnd weyw ghuintihpbtph pon-
(wjtdwbp gnigpbpwg Gh 2wnp GpypbGpnid npwbp Ywpnn 60 Gwb pnyjwunpybi:

3. aGuGShyuyuuLu PNgNtU, AGLEShLUUYUL PUNGLUYNIY BY YULuUN-
aGLNHY. UnuuQuuLusunt@3ntuutNre td {6stJuuveutMrp

Uh ynnd pnnO6ind pwpnuywb L Epwywb pbhwpynidbspp’ Ywpédnid Gap, np
wpyntbwybun Ywpgwynpnudlbp Gwiuwwnbubine L qGbtph thnthnfudwO wnbubnpn-
ghwltph wpwqg qupqugdwip wwunpwuwn (hagnt hwdwp wohpwdtwn | yahupn-
Owbwy ng pE wyb hwbgqwdwbph ypw, gt np tnGuwyh gtuEna GO thnthnfunipjwb GO-
pwnyyntd, wyl wyl, pE wjn qGlGph thnthnfuntginibp hGs Gwwwnwyny £ hpwywbwg-
ynig, L wipnynibpnid hGs hsnbwOpObp 60 weweowbned, wyn pynid wwwaqw GpGfuwh
hwdwn: <GunLwpwp, ubnph hwdwynniwbh neuntdGwuppnegjwl Gwywwnwyny hwny
[ pObwpyt, Gwlk dwpnne gbbbph GYwwndwdp hpwywbwgynn dhowdwinnipntbtph
hwonpn fwlwb tnwpptpwynidp, npp yepwpetpnud £ undwunhy L ubrwywl poholb-
nh gGOGunhyuwywb pniddwlp L gEOEnhywywl pwpbwydwbp, hOswbu wl gbOk-
nhywywb showdwnipjwbp, nnb ninnywé £ hhdwbnnipjwb Ywbfuwpgbdwnp:

Ujuwbu. gtlGnhywywl pnidiwl Gwwuwnwyp dwpnne hhdwbnnigniGbtph pnt-
dnudl £, huy gtlEnphywywl pwpbiwdiwb Gywwnwyp wy wnuwyh thowdwnnientb-
060 6O, hoswtu ophbwy dwpnnt dwpibh thnthnfunudp Ywd «pwnpbtnfunidpy: Skuw-
pw0Gnh 2powlnid wrewyb| hwiwfu phGwnwunnipwb  wpdwlwOnwd, L hpwydwyw,

" Sb'u Yotova R. Regulating genome editing under international human rights law. International
& Comparative Law Quarterly, 69 (3), 653-684. doi:10.1017/S0020589320000184, Published
online by Cambridge University Press: 03 July 2020, ko 51-56,
(https://lwww.cambridge.org/core/journals/international-and-comparative-law-
quarterly/article/regulating-genome-editing-under-international-human-rights-
law/B8A73D2BC7EB01AD6167712431BB976A, untuinp 02.12.2023p.)

2 St'u Mathur R, Swaminathan S. National ethical guidelines for biomedical & health research
involving human participants, 2017: A commentary. Indian J Med Res. 2018 Sep;148(3):279-
283. doi: 10.4103/0971-5916.245303. PMID: 30425217; PMCID: PMC6251259
(https://www.ncbi.nim.nih.gov/pmc/articles/PMC6251259/, dintuinp 02.12.2023p.)

3 Stiu Comparative analysis of the compliance of the national legislation of Armenia in the field
of biomedicine with European Human rights and ethical standards enshrined in the Oviedo
Convention on Human Rights and Biomedicine Council of Europe “Protection of Human Rights
in Biomedicine I” cooperation project is implemented within the framework of the Council of
Europe Action Plan for Armenia 2019-2022., Yerevan, December 2022, t9 45 (https://rm.coe.int/
concept-report-eng-final-2787-5493-6582-1/1680aa2d74, untunp 02.12.2023p.)


https://www.cambridge.org/core/%1fjournals/international-and-comparative-law-quarterly/article/regulating-genome-editing-under-international-human-rights-law/B8A73D2BC7EB01AD6167712431BB976A
https://www.cambridge.org/core/%1fjournals/international-and-comparative-law-quarterly/article/regulating-genome-editing-under-international-human-rights-law/B8A73D2BC7EB01AD6167712431BB976A
https://www.cambridge.org/core/%1fjournals/international-and-comparative-law-quarterly/article/regulating-genome-editing-under-international-human-rights-law/B8A73D2BC7EB01AD6167712431BB976A
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6251259/
https://rm.coe.int/%20concept-report-eng-final-2787-5493-6582-1/1680aa2d74
https://rm.coe.int/%20concept-report-eng-final-2787-5493-6582-1/1680aa2d74
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L' pwpnuywl wnbuwlynihg wipnnentpjwdp wiptnnibbih £ hwdwpynid gelGunhyw-
Ywl pwnbwynidp wyb hhdbwynpdwdp, np showdwnnieyntbp thnfuncd £ dwpnyuwyhb Yep-
wwpwlpp: Cunn wu nbuwytwnh' gElEnhywywb pndnidp Shwyb thnpdnud £ yGpw-
Ywlglb] Yl wywpunwwlt) dep dwpnyuiht Yepwwnwbpp, wybhas geoGnhyuywl pw-
phwyniip danfuncd £ wyb hwuinwbhoGepp, npnbpe ttig dwpn G0 nunpdanug™:

dbpp Gpwé dhowdunnipyntbbtph tnwpwbowwnnidp dEdwwbu Juwugwé £ «w-
rnnontpintt» L «hhywbnnipintt» hwuywgnigntbObph poywidwip b sowjwé pnidne-
Up, Ywbuwpgbinudp L gGbwhb pwpbiwynidp ng dhun Ywpnn 60 hunwy tnnwpw-
owwnyb| dhdjwbghg, Ywh npnwyh ninnnpnnn panipwagnphsbtp: Ywbuwpgbinudp L
pnidndp YGpwptpnid G0 hpwlnnigjubp uwd wennonipjulb Jwunpwpuwgdwn,
dhbsnGr pwpGiwynidp yepwptpnud £ yhgdwywagpnpbl L pd2yuub innGuwbynibhg
«Unpdwp» hwwnwbh206phb Ywd gnpéwenypltnhl:

AGUwjht pwpbwynudp Ywpnn t Yppwredbp vnwnppbp gnpéwenypltph L hwwn-
YwOho06ph bwdwn, hGswbu ophtwy Yehuwpwlwywl, Yyngbhinhy L unghwjwywl
gnpdwenyplbn: Wo Gwywuwnwy t hEunwwlnnid thnfubp hwnywOh206n0 wybwbu, np
npwip nwrlwb «wybih (wy, pwb Gnpdwip» whwagnpghr wodh hwdwp Ywd wybih
(wy, pwb «onpdwio» £ dwpnynipgjwb hwiwp' pnhwOpwwtu: Ujoniwdtbwhy, wyl,
pE his £ «Gnpdwip», hwdwfu hunwy sk, L npw hwulwgnipnttb fwwbu thnfuynid £
dwiwbwyh phpwgpnii?:

Lbpywjwgywé Giniph hwdwuwnbpunnid hhdwywba hwpgwnpnidp hGuinlywio k.
wnnyn®p wipnnontpjwdp wapOnniGbih £ dwpnyuwiht npny hwuinywOhGbnph gboGunp-
Yuwyw thnthnfunipyntbp: Lpywé ubnph yepwptpnw) nnbuwywb gpuywinipjwb ke
w Gpynt hhdbwywb dnuinkgned: Neuinhihnwiphunnwiywb dnuinbgdwl hwdwdwyl' gnp-
onnnipyntlp Ywd pwnwpwywlnipinibp, npp thnthnfundd | dwpyuwiht hwunywbh06-
no, Ywpnn £ |hGG] pGnntbGih Yud wdpnnentpjwdp ufuw] wwjdwbwynpyws wyn gnp-
onnnipjwl Ywl puwnwpwywlnipjwb hGnbwbpbtnny: Ophlwy glGunhywywb dh-
owdwnnintp, npp pwpGiwydnid £ dwpnne hdntbuwghb hwdwywnpap, Ywpnn £ pbnne-
GGLh 1hOG], uwyuwyl dhowdunnignLtbbEpp, npnbp wrwowglnid GG yunnwbquynp dne-
wnwghw(bn, wapbnnibbih Ga:

Uwluwwb dnuinbgiwl hwiwdw)t dwpnyuwiht hwunywbh06pp thndhnfubpne
thnpdbpp wopbnnibGih G0, GG wn thnthnfunipntbGGEpp nunnbwhwpnud GG dwpnnt
wpdwlwwwuwnynipintbp L haphwywpnepintbp: Awywbwpwn, npn2, uwyuwyb ns pn-
(nn dhowdwnnigyntbbtpp Ywpnn G0 nunbwhwnb)] dwpnyuiht wpdwlwwwwnynip)nt-
Op L hpwyntbpbtipp: OphGwy undwwnhy gbOEph pnidnudp, npp fupwOnud £ dwgbkph
wdp, sh wpnn hwdwpdb] uywrbwihp dwpnne hpwynibpbbph L wpdwOwwwp-
ynipjwlb hwiwp (6pt weyw b wnbnbyuwgywsé hwiwdwniegnib), uwywb ubrwywl
poholtnh gtOGwnhywywl pwpbiwynidp, npb ninnwé £ unpniybbphh rwuwgh
unbnédwp, powywlwpwn 066 uwywrltwihp  dwpnyuwiht wpdwlwwwunynipjwb L
hpbwywpnipjwlt hwiwp: <pilwywlt qunwihwnlt wu wwpwqwintd wyb £, np
dwpnyuwiht npwybtph thnthnfunipjwb plnnibbh Yuwd wopOnnibbih (phOGp twwtu
wwjdwlwynpywsé b pwpnuywb L ppuwdwywb wy fubnhpbtph L duinwhngnepint006-
nh hGwnn npwbg Ywwny, hGswhuhp G0 ogunwywnniginibp, hGpbwywnnegintbp, plw-
yuwb hpwydnibpbtipp b wy 63

' St'u David B. Resnik, The Moral Significance of the Therapy-Enhancement Distinction in
Human Genetics. 365-377. doi:10.1017/S0963180100903086. Published online by Cambridge
University Press: 01 July 2000, t9 365-366

2 St'u European Group on Ethics in Science and New Technologies. Opinion on Ethics of
Genome Editing. Opinion no. 32 Brussels, 19 March 2021, L9 24-31,

3 St'u David B. Resnik, The Moral Significance of the Therapy-Enhancement Distinction in
Human Genetics. 365-377. doi:10.1017/S0963180100903086. Published online by Cambridge
University Press: 01 July 2000, t9 370-371
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hGs ypwpbpnud £t hpwdwywb ywpquynpnudbbphl, www wyu npnpuncd hpw-
Jwpwlnptlt wwpunwnhp wewohl dhowgguwihlb thwuwnwpeninpp «YGGuwpwOnipjwl
L pd2ynipjwlb Gjwdnidbtbph Yhpwrdwl wrbsnipjwip dwpnnt hpwynibpbbph L wp-
dwlwwwuwnynipiwl wwunwwlnipgwb dwuht Ynbytbhghwby» (wjuhnibuin® Oyhbinnih
ynaytaghw) 13-nn hnnwény uwhawbnid £, np jnipwpwbsnip showduinnepyntl, npl
ninnywé £ dwpnne gbbndh thnthnfunipjwbp, Ywpnn b hpwywowgytp dhwyo Ywo-
fuwngbdw0, wunnpndwb Ywd pnidwub Gwwwnwyobpny, L shwyb wyb nbwpndy,
Gpb npw Gwwuwnwyp gwbwgwdé utnnh gandnid thndhnfunipyniOp sk:

Uju npnyphg wybthwyn £ neanud, np Yynbybaghwb pniyjwwnpnud b gbGGnhlyw-
Ywb dhowwnnigjwb hpwywbwgned dhwyo uwbuwpgbdw, wfunnpndwl L pnidw-
Ywl Gwwwnwyotpny L ng pwpGiwydwb: Pwgh win, gelGnhyuywb dhowdwnnignt-
Op, nnb ppwlwbwgynid t ubrwywb poholtph thnhnudwl Gwwwnwyny, wngbynid
E: WontwdkOwbhd, hGwpwynp £, np pnidwu Ywd Yubuwngbihs Gywwnwyny h-
pwlwlwgywdé qtunih thnhnfunipyntbp, npnid uGpnibnkbph gbbndh thnhnfunignt-
Op Gwwwnwy sk, uwywyb gnpépbpwgh BnUpnpnwihlt wpmynibp £, hwdwpyh Oyhtinn-
jh ynbdtOghwih wwhwelbph wwhwwldwip hpwlywlwgywd dhowdwinnipnil:
Ldwb dninbgiwl hhilwywb wwwndwrl wyb b, np Yw dunwhngnipjntt dwpnne ub-
rwywb poholtph Owwuwnwywnpywd thnthnfunipnibp npnwyh Yynbyptuin hwunyw-
Op206pny Yywd wbhpwdtuin npuybttpnd wohwunObph Ywd wdpnnowlwb fudptph
dlwynpdwb hwdwn oguwgnpétint yepwptinjw?:

<wpy GUp hwdwpnid G26[, np d6g hwdwp plnnibbih G0 gEOGwnhywywb dhowd-
wnnipntbbtpp, npnbp ninnywé 60 wodh hhwOnnipjwb hwnpwhwniwOp Ywd Yuwo-
fuwpgbdwlp: POs yEpwpbpnud £ gbOBnhlyuywl pwpbiwdwlp, www wrOywql
wnGlubnnghwywb OGpYwihu qupgwgiwl wwjdwbbtpnud depohth Yhpwrendp dbq
hwiwp nGrlu wapOnnibbh t: BEL gpwywlnipjwl dE9 nwpwbowwnnid GO Gwl gb-
OGEwnhywywt pwpbiwyiwb wwpwunbuwyatp®, npnGg dh dwup, wyn pYntd wenn-
onipjwl pwpbwydwlb ninnwdé npny innbuwyh dhowdwnnigntbbtn, nbuwywbnpk
wwwagwntd Ywpnn 60 Owb gwbywih (hoG, wjoniwdtowyohy, GGpyuwynidu, pwbh
nbr wrlw s60 dhowdwnnipjwl hGwpwynp pninp hGuinlwbpbtpp, rhuytpp qlwhw-
wnbnt L ywbuwwbubint hGwpwynpnegntbbtn, Ywpénid Gop, np gGGGunhywywb
pwnbwydwbb ninnwé dhowdwnnigntbbbpp wewnp b wpgbyto:

4. UL2h ULuU4YUUL B4 cLSULEBUUU Y3UuLee UNraLLNE hAPUYNFLRL BY
GNGluUu3h LUMUANE3L UL agutShuyuuuu Uhauusnte3ntuutMh <UJUU-
SGRUSNIU

Uju hwdwuwnbpunnd wplnp | Owbl 6Gnn0GGph L wwwqw GpGluwlGnh hpw-
Unilplbph pabwnynudp: Wu wwpwguwyntd hhdwywo fubnhpp hEnlywil £ wpmyn’p
hpwwtu wjbpwb wopbnnibbih £ GnnbGph Ynniohg hptibg GptGfuwih hwuinywbhG6ph
pwpbwydwl dgunnidp, np wOhpwdbwn b hpwdwlwh dhowdwnnipnib: <Gwnpwyn’n
E wwywquwinud hpwyhgwy, Gpp d6p wbpbnnibbih hwdwptlp L waqwd 6GnnGGph
ynnihg wbgnpénipntb npwytbp, et ytpohGlbtpp snhitlt gbGGnhywywb dhowd-

1 St'u The Convention for the Protection of Human Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine: Convention on Human Rights and
Biomedicine (ETS No 164) was opened for signature on 4 April 1997 in Oviedo (Spain).

2 Ski'u Explanatory Report to the Convention for the protection of Human Rights and Dignity of
the Human Being with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine * Oviedo, 4.IV.1997, t9 14 (https://rm.coe.int/16800ccde5 dniuinp
02.12.2023p.)

3 Stiu Jonathan S. Brown, Genetic Manipulation in Humans as a Matter of Rawlsian Justice.
JOURNAL ARTICLE Social Theory and Practice, Vol. 27, No. 1, January 2001, t9 102-106
(https://www.jstor.org/stable/23559043?read-now=1&seq=20, untwnp 02.12.2023p.)


https://rm.coe.int/16800ccde5
https://www.jstor.org/action/doBasicSearch?Query=au%3A%22Jonathan%20S.%20Brown%22
https://www.jstor.org/journal/socitheoprac
https://www.jstor.org/stable/23559043?read-now=1&seq=20
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nnpwb L sgnpébl GpGuwgh jwywagnib 2whhg GO06NY: W Yepw wuwé, trb 60nn-
Gtpp wwpuwynp 60 wwwhnyby tptluwtph pwptiytghy Wwopep, wpyn®p Gpuibp
hpwywpwbnptl dLwybEpwyywséd wywnpwnwynpnegintd wewp § nib6lwb pwpbwybine
GpGluwlGGph hwuinywOhyGenp:

LoJwé fulnhpp hwunwwbu wpnpwywb nwpdwy, Gpp 2018 p. Gnjtdpbphb 2h-
Gwutnwbnid <6 2hwbniyhb hwynnwpwnbg, np wewehl whgqwy unbndt t gblGunp-
yUnptla thnthnfuwé GpGluwlbn: dbpehlu, Gpdnuétind YnGyptwn dniinwugh CCR5
gbOnuy, GpGfluwObphG 20npht; £ dh hwuinywOhy, npp pwlywb wwydwbabGepnid psEna
not0 UhUd-ny hGwpwynp JuwpwydwOp nhdwyuwytine Yupnnnegnia®: 20wjwé oh-
owwnnipntlp 2hbwuwnwbnid optlph wnbuwbynibhg wpgbwdé skp, L wwunwuuw-
Gwunynipinth Gowb dhowdwnnipntbubph hwiwp OGwfuwwnbujwé skp, wjlniwdbbwy-
Gpy wyb fuwfunnnud Ep uwndh GYwundwdp gEOGnhywywb dhowdwnnigntbbtph Yb-
pwptnwy shOwyw tphyuywb ninbgnygp?: @wuwnwgh, dhowdwnnienibp Yuwwn-
Jbi tp wyb wwydwbotpnid, Gpp sywp hpwunww pd2uwyub wihpwdbunnipynil, pw-
Gh np nywy nbwpenid Yehuwpwlwywbd 6GnnGtphg UhUY dwrwOgbint hwywlOw-
ywbnipynip swihwquw(g thnpp tp: Wu dhowdwinnipnibp jupun pGOwnwunnipjw
wpdwliwgwy hwunywwbtu wjt ywwndwreny, np puin npny ghnbwywootph dhowd-
nnipjwl wpryntbpnd wibliw)t hwywlbwywbnipjwdp Gpbluwbtbpp d6rp GO ptpbGint
Gnp Yynagbhunhy nibwynepnibbtn®: Uwlw)b, wpryn®p hwuwpwynipjwb wpdwaqwbpp
Ythbtp wy, GpE funupp yGpwpebptp dwewOqiwb pwpédp hwywbwywlbnigjwdp dwn
L wbpnidbih dh hhwbnnipjwl, nph wwpwagwjnid Yhwwndbp pniddwl b pwnbiwy-
Gwl uwhdwGp: vGnhpb wyb £, np 6Gnn0Bph npn2nudhg Ywpnn £ uiudwé |hOk) w-
wwagw BpGuwh nne Yuwbpp: Ophlwy, b uwndh gtUEwnhy dhowdwnnigntlp Yuw-
pnn b wwwagw Gpwfuwhl wgqwunt] gtGGwnhy hhywlnnigntbhg, www GnnlbGph n-
npnznidp nhdbp showdwnnipjwl, ph ng, wdpnnonitgwldp wwjdwbwynptint § GpGluwh
wwwaqw Ywbpp, pwbh np dh nGwpentld GpGluwb §aybint £ wipnnonipjwdp wrenng,
huy gjniu nGwpnid (hOGnt £ gGbGwnhy hhwbnnigwb Ypnn:

WUu fubnpp yGpwptpuw gpwywinipjub dbe wrwbdbwgynid GO GpGp hhdbw-
Ywl nbuwybunbp: Urwohbh hwdwdw)t' nplt dshowdwnnipynib pnyjwwnptih sk: Ldw-
Gwwhw npn2iwb wrwbdbwhwwnynipintbp L Ywpbnpnipintbp wyb £, np npnnudp
wju nwpntd hwjwuwnynid | wwywagw ubpnibnbtph’ hpeog wihwwnwywbnegnilp
dLwydnpbint hpwynibph fuwfundwbp: Wu nGuwybunh hwdwdw)l' dhowdwnnipinilp
nunbGagnid £ dwpnnt wpdwlwwwunynipjwb b wbdh npwbu wquun L woywiu wihw-
i pOnipyjwb nbu“:

Gnpypnpn wnbuwytwnh hwdwdw)t’ npnwyh (pwyg ns pninn) thnhnfunipyntGOtn
pnyiwwnpbih G0: LSwnwpwywb thhhunthw Uwyp; Uwlntip wonnud £, np §Gnnltph
ynndhg hptbg gwOywih hwwnywbhG6ph ywpwunwnpnudp ubpninbbphb «wnwyw-

' St'u Anjana Ahuja, Crossing ethical red lines in gene editing, Financial Times article,
DECEMBER 27 2019 (https://www.ft.com/content/6218346c-258d-11ea-9f81-051dbffa088d
tntuinp 02.12.2023p.),

2 St'u Raposo VL, The First Chinese Edited Babies: A Leap of Faith in Science. JBRA Assist
Reprod. 2019 Aug 22;23(3):197-199. doi: 10.5935/1518-0557.20190042. PMID: 31436399;
PMCID: PMC6724388  (https://www.ncbi.nim.nih.gov/pmc/articles/PMC6724388/  dnLunp
02.12.2023p.)

3 Stiu Britta C, van Beers. Rewriting the human genome, rewriting human rights law? Human
rights, human dignity, and human germline modification in the CRISPR era, Journal of Law and
the Biosciences, Volume 7, Issue 1, January-June 2020, Isaa006, https://doi.org/
10.1093/jlb/Isaa006. Published: 09 June 2020, to 8 (https://academic.oup.com/jlb/article/7/1/
1saa006/5841599 dntunp 02.12.2023p.)

4 St'u Nuffield Council on Bioethics. Ideas about naturalness in public and political debates
about science, technology and medicine: analysis paper. November 2015, to 14-16,


https://www.ft.com/content/6218346c-258d-11ea-9f81-051dbffa088d
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6724388/
https://doi.org/%2010.1093/jlb/lsaa006
https://doi.org/%2010.1093/jlb/lsaa006
https://academic.oup.com/jlb/article/7/1/%20lsaa006/5841599
https://academic.oup.com/jlb/article/7/1/%20lsaa006/5841599
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nnud t» 6GnnlGGph L GpGluwlBph dhole hwpwptpnigyniGbbpp: Yenpohlu, uwlwl, sh
pUbwnwuwnnid gtGEwnhYy dshowdwnnipntGbtpp, npnbp nuinnywé 60 dwrwbquywb hh-
JwlnnipyntbGsph pwgwrdwbp: <hjwlnnipyntbtsph pwgwrdwl hwdwn wpynn dh-
owiwnnLpntbbGph’ pbGwnwuwnipntblbphg qbpéd [hOGiNt wwwndwep wyb £, np puwn
Uwlnth wyb bywuwnnid b dwpnwg pwptytgnipjwip: Wu tnnbuwybunh wwpwaquw-
jnud, uwyuwyh, hhdbwywb fubnhpp pnyiwwnptih L ng pnyiwunnpbih dhowdwnnintGOb-
nh tnwpwbowunniib k:

Gppnpn inGuwytwnh hwdwdw gbltwinhy npnwyh dhowdwinnignibltp wwp-
wnwnhnp GG: Nuinphunwp phntphy 2nhwb UwdniGuynib, ophbwy, wewse b pwpnid
«ytpwpuwnprnuywt pwpbpwpnipjwb uygpnibpp»': Cun wyu uygpnibph ukGp
wwnpuwynp Gop wlb] wikt hbs, np wewdbjwgnybh hwuglblp d6p wwwagqw ub-
pnionbGph pwpGybgnipynLbp, wyn pynid, Gpb hGwpwynp £, plnwpdwytip ywd pw-
nGlwyblp dwrwiqwywl hwwnywbh06pp: Uwynebuynib Ganud £, np dGbp wewp t
pOunptOp dEp hGwpwdnp GpGluwbBphg (wywagnybhl' wyb deYHG, npp Ywwph jwyw-
gnyl Yuwbpny jwywagnyl wwydwaotpnid L hGwpwynpnieynibbtpny?:

funtuwhGiny Gpynt Swypwhbnwywb dnuinkgniibbphg Ywpénid Bap, np dwpnnt
JGpwpuwnpnnwywb poholtph GYwwndwdp hpwywlwgynn npnwyh dhowdunnip-
jniblbp pnywwnpbih 60: Uu wwpwquynid, uwluw)b, wtunp b hunwytglt, np dh-
owdwnnigntbbbpp, npnbg wpryntbpbtpp Ywpnn G0 thnfuwbgyb) Gwl wbdh ubpniGn-
06ph0, wewp b heunwwlnkl Ynbyptunn Gwwuwnwy, wyb £ hhwbnnipywlb pnidnidp
ywd Ywbuwpgbinudp, L wnGubninghwbbph quipgugiwl weyw wwjdwabtpht hw-
dwwwwnwuuwb wewytiwagntjiu wwwhnybbt dhowdwnnipjwb hGwpwynp hGnbwbp-
O6ph yepwpetpw) hunwytgywéd nbnEywwnynip)nil:

<wny t G626, np dnunnbgnidbtph wyu pwgdwquwOnignip hwnpwhwptint L hpw-
Jwywb Yuwpgwynpdwl nintOh26n uwhdwbsne hwpgntd npnawyh thnpétp £ wpybg
Uwpnnt hpwyntOpbtph GYypnuywywt nwunwpwOh (wjunthGun UnGN) Ynnihg: Uwu-
Gwynpwwtu hhdp plnnibtin dwpnyuwyhb qtlEph thnthnfudwOO wrbGsynn dhowag-
qwjht ppwywywb hwunwenptpp UnGY-p npwbu ninpunnp hpwjwywb Ywnpgw-
Jnpdwl hhdGwywb swihwOhy hp dh wnp npnanedbGpned uwhdw0b] £ dwpnne wp-
dwlwwwuwnynipntlp:

Lwunywbwywl t, np UhB%n, phnuinGubhywywl qupqugdiwb 2powbwynid
winpwnwrtwiny dwpnnt wpdwlwwwwnynipjwlp, jubnhpp wewybjwwbu pbbhwp-
ynud £ Uwpnnt hpwyniopbbph Gypnwwyub ynaytbghwih (wjunthbuin UnGY) 2-nn L
8-pn hnnywoéltph hwiwwnbpuwinndd, wjb | hwiwwwunwujuwlwpwn Ywbph hpw-
ynibpp L wbdOGwywb nt pburnwbtywb Ywbpp hwpgbint hpwynibpp:

Uwulwynpwwtu UhEBY-h 8-pn hnnywdéh 1-h0 dwup hwbpwyhb h2juwlnipjwb
hwiwp uwhiwbnd £ Obgwwnhy wwpunwywbnipnih' sdhowdwnbint wodh wbadbw-
ywab nu pGuinwlOblwb Yubphb, pwywpwoht L Gwdwywagpnigjwbp, huy 2-pn dwup
pnyiwwnpnid b hGwpwynp dshowdwnnigintbp wjb nbwpenty, Gpp nw uwhdwOywé t o-
ntpny L wbhpwdtwn t dnnnypnwdwpwywb hwuwpwynigwbn:

' St'u Fanga M. T., Biller N. —Andornoa, Procreative beneficence: do we have a duty to improve
our offspring?. a Institute of Biomedical Ethics and History of Medicine, Center for Medical
Humanities, University of Zurich, Switzerland. Bioethica Forum / 2017 / Volume 10 / No. 1,
(https://www.researchgate.net/publication/320830974_FORTPFLANZUNG_UND_WOHLTUN_L
A_BIENFAISANCE_PROCREATIVE_PROCREATIVE_BENEFICENCE_Procreative_beneficen
ce_do_we_have_a_duty_to_improve_our_offspring/citations uniunp 02.12.2023p.)

2 8t'u Savulescu J., In defence of Procreative Beneficence. J Med Ethics. 33(5):284-8. doi:
10.1136/jme.2006.018184. PMID: 17470506; PMCID: PMC2598126., 2007 May; Lo 284
(https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2598126/ tiniinp 02.12.2023p.)


https://www.researchgate.net/publication/320830974_FORTPFLANZUNG_UND_WOHLTUN_LA_BIENFAISANCE_PROCREATIVE_PROCREATIVE_BENEFICENCE_Procreative_beneficence_do_we_have_a_duty_to_improve_our_offspring/citations
https://www.researchgate.net/publication/320830974_FORTPFLANZUNG_UND_WOHLTUN_LA_BIENFAISANCE_PROCREATIVE_PROCREATIVE_BENEFICENCE_Procreative_beneficence_do_we_have_a_duty_to_improve_our_offspring/citations
https://www.researchgate.net/publication/320830974_FORTPFLANZUNG_UND_WOHLTUN_LA_BIENFAISANCE_PROCREATIVE_PROCREATIVE_BENEFICENCE_Procreative_beneficence_do_we_have_a_duty_to_improve_our_offspring/citations
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2598126/
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UhGT-p hp th 2wpp npnznudbbpnyd® hwunwint) £, np GpGluwObp nuoGGuwpnt
Ywd snibbOwint, gElGinhyuwywb hdwuwnny §0Gnn nwrbwnt yspwptpjw) npnanidp,
JGpwpunwnpnnwywb odwlnwy wnbjulninghwltph Yhpwrdwl yepwptpjw npnant-
Up wipnnontpjwdp Gopwyw GO pOhwnpyiwl widbwywb L pGunwbEywb Ywbph hw-
dwuwunbpuwnnid: UnG-p Unuunwlb L Mwywbp plnnbd bunwihwh gnpénd hwuwnw-
bl £ Owl, np wGdh gwaynipyntlp’ nhobp wphbunwlwb pendtwynpiwh L qGlb)
uwnih qupgwgiwl pObpwgpp” hGunwaqwinid GpGluwht hp gtOGunhy hhywbannee-
Jwip sywpwybine hwiwn' 8-pn hnnywdoéh 2powbwyttpnud ybpohthu wodbwywd L
pOnwOGywa Ywbph wpunwhwjindw oh 8l k2

UhBY-h 2-nn hnnwéh 1-h0 dwuh hwdwdw)t jnipwpwsiniph Ywbph hpw-
ynitbpp wwpunwwbynud £ opbbpny (...): Lpqwé npnypny Ynbytughwb hwbpwihb
h2luwbnigwb ypw nbnud £ wynghinhy ywpunwywOnegnl' juntuwdhGp hp hpwyw-
untpjwl vnwy gunbynn whdwlg Ywbphg nhunwynpnipjwdp gpybintg, hbswbu Gwl
pwyjbn dGrGwnyt) yepohblbphu Yuwlpp wwownwwlbint ninnnipgjudp: Wu wywnpw-
qguwynty, uwlw)b, ynaytbghwb sh hunwybglnid «nipwpwbgnipy» hwulywgnipinibp b
Ywbph uyhgpp, ntuinp, hunwy st Gwbl uwndh hpwywywb Ywpgwyhswyp: ulnhpb
wyb k, np Yywbph uygph L uwndh hpwyntbpbbph weyuwynipjwl Yuwd pwgwyuwynipjwl
hwpgp twwbu twpptpyned B Juiudws Owl pwpnjuw, tphlulwh L dwynipw-
Jpb vnwpptp dnuinbgnuiltbphg: Uh nbGwpnitd uwnip hwdwpynad § dwpn wpwpwé b
wwhwOonid ywunwwinipntd wpnbl ptndtwydnpdwl wywhhg, dh wywpwagw)nti
ww2unwuwbnigiwb npwiwnpnidp Ywjuwé t uwnih qupgwgdwl wnwppbn tny -
nhg, 06y wy wwpwaguwnid Yuwoph uyhgep hwiwpynid £ dwpnne 6Gnilnp®, niunp
uwndp sh hwdwpynid dwpn L sh unwOnid ywunwwbnipni0, huy shGwywb hwuw-
pwynipjwb wwpwquynid dwnnnt dwuhb fununid Gop w)b nGwpenid, Gpp ytpohbu un-
ghwjwywb Ywwbp  hwunwwnnid pGuinwbhph b wy woébwg hiun:

UhBT hp npnanudlbpnid sh wOnpwnweGnd Yuwoph uygph yGpwpbpug
pUGwnYnLibEphG nw pnnlGinY wbwnnipntbbtph hwytgnnnipjwlp, L wewybjwwbu
pObwpynd £ uwndh wwunwwonipywla fubnhpp: Uwubwdnpwwbu Ynb plnntd
Ddpwbuhwih gnpénd* nuinwpwbp hwuwnwuntg , np gbbwnhy hadtabphwih, pdyw-
Ywb odwlnwy yGpwpunwnpnipjwl L uwndh 0Ywwndwdp thnpdwpyniibtph ninp-
wnnd ghnwwb dwéanidbbph nyup O06ppn uwndp ulubp t unwbw] npnwyh
wwunwuwbnigneb: Uaniwdotow)ohy, vw Yupnn b dhwylo Gawlwyb, np dwnpnnt
uwndp hwdwnynud £ dwpnyuyhb gbnht wwuwnywOnn L ywhwbonid | wywpwnuww-
Gnigyntt dwpnyuwihlt wpdwlwwwwnynipjwb hwdwwnbpuwnned, vwywybt ng wbhpw-
dtyunwpwn UhGY-h 2-pn hnnwéh 2nowbwynid:

" St'u ECtHR 10 April 2007, 6339/05 (Evans v. United Kingdom) (https://hudoc.echr.coe.int/
fre#{%22itemid%22:[%22003-1971098-2073178%22]} dintuinp 02.12.2023p3.)

2 St'u ECtHR 28 August 2012, 54270/10 (Costa & Pavan v. ltaly) (https://hudoc.echr.coe.int/
#{%22fulltext%22:[%2254270/10%22],%22documentcollectionid2%22:[%22GRANDCHAMB
ER%22,%22CHAMBER%22],%22itemid%22:[%22001-140111%22]} dntuinp 02.12.2023p.)

3 St'u Steering Committee on Bioethics (CDBI), ‘The protection of the human embryo in vitro’,
Strasbourg, 19 June 2003; Human Embryo Research Panel of the National Institutes of Health,
‘Report of the Human Embryo Research Panel (Vol. 1), 27 September 1994, Lo 4-9,
(https://www.coe.int/t/dg3/healthbioethic/activities/04_human_embryo_and_foetus_en/CDBI-
CO-GT3(2003)13E.pdf dintunp 02.12.2023p.)

4 Stu ECtHR 8 July 2004, 53924/00 (Vo v. France) (https://hudoc.echr.coe.int/
#{%22itemid%22:[%22001-61887%22]} dntuinp 02.12.2023p.)

5 Sku Spaander, M. M., The European Court of Human Rights and the Emergence of Human
Germline Genome Editing: ‘The Right to Life’ and ‘the Right to (Artificial) Procreation’. European
Journal of Health Law, 293-5), 458-483. https://doi.org/10.1163/15718093-bja10082, Online


https://hudoc.echr.coe.int/%20fre#{%22itemid%22:[%22003-1971098-2073178%22]}
https://hudoc.echr.coe.int/%20fre#{%22itemid%22:[%22003-1971098-2073178%22]}
https://hudoc.echr.coe.int/
https://www.coe.int/t/dg3/healthbioethic/activities/04_human_embryo_and_foetus_en/CDBI-CO-GT3(2003)13E.pdf
https://www.coe.int/t/dg3/healthbioethic/activities/04_human_embryo_and_foetus_en/CDBI-CO-GT3(2003)13E.pdf
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-61887%22]}
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-61887%22]}
https://doi.org/10.1163/15718093-bja10082
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Wuwhuny UhPET nwunwlywl wypwyunhywih niunctdbwuppnipynibp gnyg £ wnw-
thu, np dwnnnt ubrwlwb peholtnh thnthnfunipNtbObpp L YEpwpunwnpnnuywbnee-
jwa, W htbnwgnunwywb dwwwnwybtpny nwwnwnpwlp pbownpynud £ UhBY 8-pn hnn-
Jwdéh powlwynid’ Ywd npwbu «wbd0wywl b pbrnwitywld Yubp» uwd nputu
Opwyl «wOd0wlwl Ywbpy»: <Gnnbwpwn pnywwnptih £ hwdwpynud pd2juywl o-
dwlnwy yGpwpunwnpnipynip dwpnne gbbGph thnthnpunipjwl dhongny: Ywuwnwnpw-
Op, uwyw)b, pGowpytind gblbGunhyuwywb hhqwbnnigintbhg wgqwwn GpGluw niobOw-
(nt hpwynibpp, wn pyntd dwpnuwiht qtotph thnthnfunipjwb inbfubninghwtpp
Uhpwrdwdp, Gwuwbynid £ dhwyt npnawyh uwhdwO06p gbOGnhywywl pwnbiwy-
dwbl ninnwé dhowdwnnigntbbtphg funtuwdhGint hwdwp npwtu uwhiwbwiw-
ynuiGtph hhdp plnnibGiny dwpnnt wpdwlbwwwwnynipinibp: SYyw| ywpwguwyntd
wwng £ nweltnud Gwbl, np nwunwpwlp funtuwdnid b hunwy Ywpgquynpnidbep
uwhiwlbng gbnphywywl pwpbiwydwOp Ywd weGdwgl npw npny inGuwyok-
pht hpwywlwb qwhwnwywbobp nwinig, yspwpunwnpnnuywb hpwyniGpltpp
npn2 uwhdwlOwdthwynidlbbp Owuwwnbubinig L nw pnnOnud t wrwbdht wewnipynLl-
Gtph Ywpgwynpdwlnp, hGsp, puwn d6g, wjbpw k| wpnwpwgywd dninbignid sk, pwOh
np fjunhpp ntoh hwdpnhwaGnip panyp L werwOdhb wewnnupnLbGGnnld nwppGpwy-
Jwé dnuinbignuilbph wwpwaguwynid hp pwgdwpeltbe wgnbgnipjwb hGnbwbpny Yw-
pnn £ wewe pbptp dwpnnt hpwyniGpltph dh wpp uwfunnudbbp: Gwuwnwgh, wju
hwlgwdwbpp Lu d6Y waqwd yywynud t ubnph pwpnnipjwl L waqwd showqauihl
dwywnpnwyntd hpwywywb pugh welwynipjwb dwuh:

h0s Jepwptpnud £ 06pwGunwywb YupgwynpiwOp, www hwpy £ 626, np << o-
pGhunpnipjwl nruntdGwuhpnieyntlp gnyg £ wwihu, np wydd sjw hwunwy Yupquw-
ynpniy, npp ninnwyhnptb upgbih ywa Yyeniyjwwnph uwndh Gyuwwmdwdp qbbtunp-
Yuywl dhowdwnnipntbbbph hpwywbwgnidp?, uwywyt yhsGih unpgwynpned b Ow-
fuwwnbunid «Uwpnnt yspwpunwnpnnuywb wennonipjwl L ypwpunwnpnnwywa h-
pwyntapbtnh dwuhb?» << opklph 14.1 hnnywép: Uwubwynpwwbu' puun wju Ywp-
quwynpiwl  JGpwpunwnpnnuwywb odwlnwy wbubninghwbtnny wnpwdwnpyuwé
pnidoglnipjwlb wywpwnhg hbwunn YGhuwpwlwlwb &Gnnbtn (6Gnn) hwlnhuwgnn
gnyagp (Yhtp L wnwdwpnp) Ywd <wjwunwbh <wbpwwbwnnipjwl optlunpnipjwdp
uwhdwOywdé Ywngny gpnwigwd winwubnepywb db9 sguinbynn Yhtp gpwydnp hwiw-
Awjbnipyntl £ (60) tnwihu wpunwdwnibwha pEndtwynpdwb Gnwlwyny unwgyuwé
L sogunwgnnpéywd uwnibpp wwhwwib], hwiwwwunwujuwb pdyuwlwb Yugdwytp-
wnipyntbnd” npwdwywb hwwnnigdwb nhdwg: LUWO Yuwpgwynpnudp pGOownyawb
wnbnhp £ wwihu, pwlh np wwnqg sk wpryn™p upnn £ uwndtiph 04wndwap hpwyw-
Gwgyb] gbuGnhywyw dhowdwnnignid, pE ny, L h°0s t Ghpwnpnid npwiwywl hw-
wnnigdwb nhiwg uwnuh ywhwwbniip:

<wpy £ Gp6(, np wju Wwpwguwyntd wewewlnid k' pwiuntd 6Gnn0Gph hpwyntbp-
Otph L GpGfuwh 2whGph dhol: AGOGwnhYwywb pwpbiwynidp hGwpwynpnipintl &
wwihu 6GnnGEPhG" npn2bint wwwgqw Bpbluwgh npn2wyh hwunywbh2Gbpp Yud puw-

Publication Date: 13 Apr 2022, Lo 9-26 (https://brill.com/view/journals/ejhl/29/3-5/article-
p458_7.xml tntunp 02.12.2023p.)

1 St'u Comparative analysis of the compliance of the national legislation of Armenia in the field
of biomedicine with European Human rights and ethical standards enshrined in the Oviedo
Convention on Human Rights and Biomedicine Council of Europe “Protection of Human Rights
in Biomedicine I” cooperation project is implemented within the framework of the Council of
Europe Action Plan for Armenia 2019-2022., Yerevan, December 2022, t9 32 (https://rm.coe.int/
concept-report-eng-final-2787-5493-6582-1/1680aa2d74 uniunp 02.12.2023p.)

2 4< optlip dwpnnt YEpwpuwnpniwywo wennontpjwl L Jpwpuwnpnnuywl hpwynilp-
GGph dwuhG. pbnniyb £ 11.12.2002p., nidh dbo t dunk 07.07.2003p.


https://brill.com/view/journals/ejhl/29/3-5/article-p458_7.xml
https://brill.com/view/journals/ejhl/29/3-5/article-p458_7.xml
https://rm.coe.int/%20concept-report-eng-final-2787-5493-6582-1/1680aa2d74
https://rm.coe.int/%20concept-report-eng-final-2787-5493-6582-1/1680aa2d74
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gwrbint npnwyh hwwnlwbh06ph, hoswtu Gwlk hhqwbnnigntbbbph welwynipynt-
Op, uwyuwO nwp ywpwgwynid hunwy sk, pb wpyn®p Gowb dowdwnipnitlp Yw-
npnn £ wdpnnontpjwip hwiwpyt) wadh hhdbwpwn hpwynibpp' npwbu widtwlwb L
pOaunwOBywh Yuwbph npubnpnud: Wu wwpwquyned, hwpyh wetbind wjt hwOgquw-
dwlpp, np §Gnn0Bph npnanudp nunnwyhnpbt wonpwnwelwint b wwywagw GpGfuwh
hpwyntbpbtiph L hGwpwynpnipyntbbtph 2powbwyh ypw, hwpy b pbbwnpyt) Gpbuw-
Jh hpwynibpbtiph dwuhb YnGytaghwb (wyunithtin Gwl b Ynbytaghw)': Uwubwyn-
pwwbu YnbodtOghwih 3-pn hnnwdéh 1-h0 dwuh hwdwdw)t' GpGuwlGph GYwwn-
dwip pninp gnpennnientGabpnuy, wioywiu wyb pwlhg, pb npwlp dGrGwnyyned 6o
unghwjwywb wwwhnynipjwb hwpgtnny qpwnynn wtunwywb Ywd dwubwynp hhd-
Gwpybbph, nwunwpwbosph, Jupswywb yud optlunpuywb dwpdhbGeph Ynndhg,
wrwlwhbpp nizwnpnigntl £ nwpdynud GpGuwih jwywagnyb whGnh:

UnGytGghwih wju npnypp GpEfuwht twihu £ hp jwdwagnylb 2whbpp qlwhw-
wnbint, hpt0 yGpwptpnn W hwOpwih(, W dwubwynp npnpunbGpnid pngnp npnznedlt-
pntd L gnpénnnintGOtpnud hwgh weGGint hpwynibp nputu wrwolbwiht Ywnpln-
pnipjwl hwbgqwiwbp, ntuinh wju wwpwquynid wbhpwdtwn | hunwytglt), st npl
tE GpGluwih jwywagnylp pwhp:

GpGuwih hpwynibpbtn hwadbwdnnnyb plnqgséby t, np GpGluwh jwywagniyb 2wh
hwuyuwgnipjnip Grwtpun hwjbgwywng £ w) Gnupwlywb hpwynibp. GpGluwih hpw-
ynibpp qwhwwt) L hwdh welb; hp (wywanylt whtGpp npwbu wrwolwihl
ywplnpnipjwl hwbagwdwbp, Gpp pGownpyyned G0 tnwpptp 2whtp yunwaqwsé hwp-
gh dGpwpbpw| npnznd yuywgbbine hwdwn L Gpwfuwygnntp wyn hpwdnibph hpw-
gnudp, Gpp Ywjwgywdé npnznidp Yyspwpebph BpGuwght, Gnybwywiwgdwdé tnpbluw-
GGph fudphb Ywd GpGjuwlBphl’ pnhwOpwwbu: £) dnibnwikbunwy, dELHGwpwOnNnw-
ywb ppwdwywb uygpnibp. Get npnypp Ywpnn § aGyowpwbyt) dtyhg wdbih hGw-
pwynp wnwnppebpwybtpnd, wtwp b Gwupbunpnegintbp wvpgh dGyowpwOdwb wyb
wnwnpbpwyht, nnb wdtlwwpmyniGwybun yepwnd £ dwewnid GpGluwh jwywagniyl
2whbph(: Q) COopwgwywnpquwiht Ywanb. Gpp wewp £ npnznud Yuwywgyh, npp wgnb-
gnipgntl | nubGGOwpne GpGuwh, Onybwywbwgywé Gpbfuwbtph fudph Ywd plnhwa-
pwwbtiu Gpbfuwbbph dpw, npn2dwb Yuyjwgdwl gnpéplpwgp wbwnp § GGpweh Gpk-
fuwjh Ywd GpGluwltph ypw win npn2dwb hGwpwynp wagnbgnipjwb (npwywb Yuwd
pwgwuwywb) qbwhwwnid: Wu Juwwygnipjwip wtwnipntbbbpp wbunp b pw-
gwuwptl, pb hsbwbu t hwpgyt| GpGjuwih hpwynitbpp npndw b Yuwyjwgiwb pbpwg-
pnud, wyb £ npnbp G0 hwdwnpyb| Gpbluwh jwywanyb awhtpp, L hog swhwbh2h ypw
G0 npwbp hpdOdt|, hGswtu GO Gpbfuwih 2whtpp qGwhwwnyb] wy hwogwiwbplbtph
hwitdwuwnnigjwdp |hGGG npwlp pwnwpwywbnipjwb dwywinthd hwngtn, pE wlhw-
nwlwb nbwptip?:

<wyh wrlbny ybpp Gowép wewnp b thwuwnt), np widwbg wodbwywb L po-
wnwObqwa Ywaph hpwynitapp' hhdGwpwnp hpwdniGp (hobiny hwintpd, whuwhiw-
Gwdhwy st L Ywpnn b uwhdwbwdhwyniibbph Gopwnydtb) 0wl wy wbdwbg hnibw-
Ywb hpwdnibpbbph L wgqwuwnnigntbObph ywunwwbnigwb Gywwnwyny: Wa nbw-
pnid, Gpp 60nnGGph wOdtwywh L pbunwiEywh Yuwbph hpwdnibpp hwywuntpywb
uke Yagunbyh Gpbluwih hpwynibpbbph L jwywanyla pwhtGph hGwn, jnipwpwbsgnin
nGwpntd wbwp t qwhwuwnb) GpGluwih jwywaneyb 2whGpp L npnpti, G hGswhuh
hGunLlwbplbp Ywpnn 60 wrwewglt] 6GnnGGph npnpnuibtpp GpGluwbBph, win

' St'u Convention on the Rights of the Child adopted 20 November 1989 by General Assembly
resolution 44/25

2 St'u General comment No. 14 (2013) on the right of the child to have his or her best interests
taken as a primary consideration (art. 3, para. 1), Committee on the Rights of the Children
(https://www2.ohchr.org/english/bodies/crc/docs/gc/crc_c_gc_14_eng.pdf dntinp 02.12.2023p.)
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pyntd wwwqw BpGuwlbph hwiwp: WO wywpwqwynud, Gpp wwpgq Ynwebw, nn
60nn0Gph npnnuibtph wprynebpnid sh wwwhngynid GpGjuwgh jwdwgniyb 2whp,
wGwnipntbp wewp £ dhowdwnh: GpGjuwh wdwgnylb 2whh ww2unwwinijwl
hwngnid wewnnegywb (wyb (hwgnpnipntaOtph! L wGgwy 6GnnG6ph Ywipht hwyw-
nwy GpGluwht pd2ywyuwb oglnipynth tnpwdwnpbine dwuhb npnaneibbn? nuiunw-
Ywl ypwywnhywynid Jwnnig hwjuinOh GG, ntunh, wyt wwpwquyned, Gpp 6nnGGph
npnnudbtpp Yyybpbptnlo Gwl wwywagw BpGluwltph 04wundwdp gbOEnhywywb dh-
owdwnnipnLttbbphb, npnbp hunnwybgywdé nt hwquwpyywdé htuinLwbpbtpny s60 ud
ninnwyhnptlt nuinbwhwnpnid G0 GpGfuwh hpwynibpbtipp, wbwnnipjwb Ynndhg whunp
t vwhdwOwdhwyytah:

GaNruuusnke3ntu

Wuwhuny wdthnhGind wdpnne yepngpuip Ywpnn GOp thwuwnbl, np dbq hw-
dwn dwpnnt undwuwnhy L yspwpunwnpnnuywb poholtph GYwwndwdp hpwywlwg-
ynn dhwy pnyiwwnpbih dhowdwnnigntbbbpp wennonigwb yGpwywbqbdwbn, hh-
Jwlnnipjwl hwnpwhwpdwOp L wOfuwpgbdwbb ninnywé hunwybgywé L Y-
fjuwwntubih hGinLlwbpbtpny gtOGnhywywb showdwnnigntbbnl GG, huy wyb ww-
pwquyntd, Gpp 6GnnGGph” gElEinhlywywb showdunnipjwb nhdtint ytpwpebpjw npn-
2nuip npwbu wodbwywb L pGunwbbywb Yuwbph npubnpnud, hwwunipjwub ke
ydauinOh wwwaw GpGfuwih jwywagnylb whbph hGwn, www wtunnepnibp npnpnudbbn
Ywywglbihu npwtu wewelwhtpp wpdtp wbwp b ponnibph GpGuwh jwywagnyl 2w-
hp L wyn 2whh Wwunwwlnigywb Gwwuwwyny dhowdwnh Gwb wGdh wodbwywl L
phunwlOBywb Ywbph:

hOswtu wpnkl G265 BOp, J)ntpwpwbsnip nEwpenid wewp t wihwunwywb dnunk-
gnid  gnigwpbpt, L hwuywlw] gblOEnhyuywb  dhowdwnnigjwb  hGwnpwynp
hGuinLwbpbtpp: Wontwdkow)ohy, pbnhwbnip punwpwywOnipgywb wnbuwbynibhg
huunnwy wewp £ Owuwwnbut], np wwwagw GpGluwh GYuundwip gwlywgwé thowu-
wnnipyntl, npb ninnywé st hndwbnnigjwb pniddwlp Ywd Ywbfuwpgbdwlp, wtunp £
wnpgbyh: PGwywbwpwn, hGunlwbpbtpp hwuywlw) b gbwhwuinb] Yupnn G0 dhwyl
pd24wywb npnpunh dwubwagbunlbtpp L wadhowwtu Showdwnnipintip hpwywbwglnn
pdh2yltpp, ntunh, wju wwpwagwjntd Ytipghtlenhu ypw wtwnp £ npyh wwunwutuw-
Gwunynipintt’ funtuwtht] wyl pninp gbOGinhywlw Showdwnnieintblbphg, npnig
hGunLwbOpbbpp wwwagqw GpGuwh hwdwp hunwytgywé s6a:

" Stku U.S. Supreme Court Prince v. Massachusetts, 321 U.S. 158 (1944)
(https://supreme.justia.com/cases/federal/us/321/158/ dntinp 02.12.2023p.)
2 Sku Long Is. Jewish Med. Center, 147 Misc. 2d 724, 557 N.Y.S.2d 239 (N.Y. Misc. 1990)
(https://casetext.com/case/long-is-jewish-med-center intunp 02.12.2023p.)
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HEKOTOPGIE MPABOBbLIE BOMPOCHI FEEHHOMN
MOONDPUKALIMN HYETTOBEKA

CeeTtnaHa KupakocsH

AcriupaHT Kagenpel Teopuu v UCTOPUU rocy,4apcTaa
u ripasa ropugmndeckoro gakyribtera EIry,
CrieymnanucT ro paHHeMy paspeLueHuto TpeboBaHm
B ogouce [Mpumuputerisa gouHaHcoBovi cuctemsl PA
svetlana.kirakosyan@ysu.am

ORCID: 0000-0002-8862-1228

AGcTpakT: Pa3Butve reHHON WHXeHepwuu, Hapsay C pPsaoOM NOMOXUTENbHbIX
pe3ynbTaTtoB, BbI3biBAET MHOXECTBO MPaBOBbIX WM 3TUYECKMX BOMPOCOB Cpeau
IOPUCTOB, Y4Y€HbIX, NPOBOAALMX MCCredoBaHUA B 00nacTM reHHOW WHXeHepuu u
LUIMPOKON OOLLEeCTBEHHOCTM, a OTCYTCTBME YETKOW NPaBOBOM MNO3MLMM MO HUM
CBMAETeNbCTByeT O TOM, YTO COBPEMEHHOE MpaBO He rOTOBO K OCYLLECTBAEMbIM
N3MEHEHNAM.

N3-3a crnoxHOCTM npoGnembl B HacTosillee BpeMsi OTCYTCTBYIOT YETKME U
yHMBEpCarnbHble NpaBoBble NoAxXoAbl OTHOCUTENbHO NPedenoB M BO3MOXHOCTEN
BMewatenscrBa B reHbl u4enoseka. O6cyxaeHns no nosogy mogudmkaumm
YeroBeYecknx TreHOB COCPeaoTavyMBalOTCA BOKPYr OHOrMO rnaBHOrO Bompoca:
cunTaeTcd nNv npegHaMmepeHHas mogmdmkaums 4ernoBeYeCcKMX reHoB MOparnbHO U
IOPMAMYECKN 3anpeLLeHHbIM BMELLATENbCTBOM B XM3Hb Yernoseka? B gaHHOM criyyae
BECbMa CMOPHbLIMU ABASKOTCSA rPaHWLbl AONYCTUMbIX U 3anpeLLeHHbIX BMeLLaTeNbCTB,
a TaKkke HEACHO, MO KakuM MpuHUMNam criedyeT pPyKOBOACTBOBATbCH, Korga
NpoBOAATCA OOMyCTUMble BMellaTenbCTBa, W Korga 3TW rpaHuubl nepecekalTcs.
Llenbto gaHHOW paboTbl siBNSETCSA aHanui BUOOB TEHETUYECKMX BMELLAaTenbCTB,
HanpaBneHHbIX Ha M3MEHEHWEe reHOB YernoBeka U X BO3MOXHOE BMMsSHME Ha npasa
YeroBeka, o4yepTaHue AOMNYCTMMbIX MpedenoB BMellaTenbCTB, B Npeaenax KoTopbixX
Oyayt obecneuvBaTbCA MpaBa HblHEWHero u Oyaywmx nokoneHun. Ha ocHoBe
3apybexHOro n BHyTPUroCcyaapCTBEHHOrO OMbiTa, a Takke U3y4YeHWs TeopeTuyecKon
nuTepaTtypbl Mbl npeactaBunu B paboTe BuAbl FEHETUYECKUX BMeLaTenbCTB,
YTOYHMIIN UX NOCNEACTBUSA 1 BbIAENMWIN TOMNbKO T€ BMELLATeNbCTBa, KOTOpble A5is Hac
npuemnems..

Mbl o6cyaunu Bo3mMoOXHOE BMMSHWE BMeLLaTeNnbCTB Ha PenpoayKTUBHbIE KIETKM
YyernoBeka Ha obbeM MpaB M BO3MOXHOCTeN Oyayliero MoKoneHus u onpegenvnu
HeKkoTopble MpuHUMNbLI GanaHca npaB M MHTEpPECcOoB poauTenen u byaywmx geTtewn B
3TON obnactu.

KnioueBble crnosa: reHHas NHXEeHepud; MO,D,I/I(*)VIKaLI,I/IFI reHOB 4elioBeKa; reHHas
Tepanua; reHetndeckoe yrny4dleHue; ﬂpO(bI/IﬂaKTI/IKa; M3MeHeHne comMaTnv4ecKknx
KNeToK, "AMeHeHne penpoayKTUBHbIX KNEeTOK; Hauny4yline nHtepechbl pe6eHKa.


mailto:svetlana.kirakosyan@ysu.am
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SOME LEGAL ISSUES OF HUMAN GENE MODIFICATION
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Abstract: Along with several positive results, the development of genetic
engineering raises many legal and ethical questions among lawyers, scientists
conducting research in the field of genetic engineering, and the general public, and the
lack of a clear legal position on them indicates that modern law is not ready for the
changes being implemented. Due to the complexity of the problem, there are currently
no clear and universal legal approaches regarding the limits and possibilities of human
gene interventions. The debate over human genetic modification centers on one
certain question: whether the intentional modification of human genes is considered a
morally and legally prohibited intervention in human life.

In this case, the boundaries of permissible and prohibited interventions are highly
controversial, and it is not clear what principles we should use to determine when
acceptable interventions are carried out and when these boundaries are crossed.

This work aims to analyze the types of genetic interventions aimed at changing
human genes and their possible impact on human rights to outline the permissible
limits of interventions within which the rights of current and future generations will be
ensured.

Based on the study of international and domestic experience, we have presented
the types of genetic interventions in the work, specified their consequences and
singled out only those interventions that are acceptable for us. We have discussed the
possible impact of interventions on human reproductive cells on the scope of rights
and opportunities of the future generation and defined certain principles of balancing
the rights and interests of parents and future children in this area.

Key words - genetic engineering; human genom editing; gene therapy; genetic
enhancement; prevention; somatic cell editing, germline genome editing; best interest
of the child.
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hrUudNFLELh NPNCUYPNH33UUL

MUSUUOhLhUNOU3UYUL UUNGYSLEND
uaph Uwnpquyu
EN< whwnnipiwl L fpwdnilGph inbuntgiul
nL wuindnigiwl wdphnGh hwygnnn

ani2bsargsyan1097@gmail.com,
ORCID - 0000-0002-5586-1129

<{wiwenunwghp: Unyb ghnwwl hnnjwéh 2powbwyatpnid henhbwyp pGawnyby
E «opGlph npnawyhnipntby, «hpuynibph npnawyhnignily, «hpudwywb npnawyhnte-
JnLh», «hpwdnibph dLwywb npnawyhneeinily, «onptlph whnpnanipntly, «hpuywywl
wlOnpnaneyntl»  Bapnypltph  hpwywywb pndwlnuynipynibp:  deppnénignip  Yuw-
wnwnyby £ oh 2wpp hpwywpwl-ghinbGwywbitph L thhihunthwObph Q. 3. <Ggbh L h.
Uwbwnh wfuwwnnipyntbbtph hwdwihp ntuntdbwuppnigywb hhdwb Ynuw:

<tnhGwyb wlnpwnwpd £ Ywuwnwptbp hpwynibph npnawyhnipyub L wlnpnnie-
Jw0, hpwyniGph npnwyhnipjwb L hpwywuwntbnd gnpénibbnipwb, hoswtu Gwbl p-
pwyntbph wy uygpnibpbtinh htwn hwpwptpwygnipjwb futnpho:

<tnhOwyp GYL[ £ wyb Ggpuwhwbgdiwa, np hpwynibph npnawyhnipynilp.
hnwyntlph uygpnilp L,

¢ hpwywuwnbnéwagnnénipjwl wipwdwlbh dwu t,

e  Yuyntl opGlunpnipjwb dlwynpiwlb ninnywé gnpéplbpwg t,

e hpwywyhpwre gnpénibbnipjuwl wwuwnws hpwywbwgdwb shong k,

e duwpnnt hpwyntbplbph L ywpunwlwbnigntGbbph wwhwwGdwbab ninnywé
Gpwafuhp t,

e nwuwywl wywnbph yGpwlwjdwbp, ophbwywb ndh dto dunbbntl, wwnp-
wnwnhn uwuwnwpiwbp, nuwunwywb ypuwynhywih shwubwywbnigub b ywynibnep-
Jwl wwwhnydwbb ninnywé Yubnbwywng t:

COn npnud, hpwynibph qupgugiwl wywjdwbbaepnd hpwynibph npnawyhntp-
Jjwb uygpnilpp whwp b nhinwpytp ng pE npwbu hpwynibph  gpwyuwynipjwl
uygpnibph pwnwnphs, wjr nnwtu hpwyniph hapbnipnyl, hhdbwpwp uygpncbp: b-
pwywuwnbnéwagnpénipjwl L hpwynibph npnwyhnipjwb thnfugnpéwygnipntlp he-
nhGwyp nhuwpyty £ Gpynt nGuwOynibhg: Urweohl nbwpnid hpwywuwnbnéwagnn-
onupgnt0l0 ppwlwlwgynid b wybwbu, np wpnynibpnid dbwydnpynn hpwywywb wy-
wnbpp  hwdwwwwnwufuwlbGs hpwydnibph npnpwyhnipywl  uygpnibphb: Gpynpnpn
nEwpentd wpnbo welw hpwywywb wywnbpp «6Gpwnyyned 60» npnwyhwglw. yb-
pwgyntd G0 Gpyhdwuinnipyntbbtipp, hunwytgynid G0 npnypltpp L wy G:

<GnhGwyp Ggpwywgnty £, np hpwnibph npnzwyhnipinilp, puin gnpénnnLpjwl
auh, (hOnud § uinwwnhy npwbu uygpenibp, nph YwOnbbGpht hwiwwwwnwuuwbbg-
ynid 66 hpwdwywb wywnbpp dbwdnpiwb thnined, b nhGwdhy npwbtu gnpéplpwg,
nph wpryntbpnid hwnpwhwpynid 60 hpwywywb wynbpnid welw Gpyhdwuwnnee-
JnLb0Gpp, wlhunwynieyntGGepp: P wdhnthnudb henhbwyp gty £, np Yuyntb o-
nGOhunpnipjwl dLwydnpdwb gnpénid hpwynibph npnwyhnipywb uygpnibpp hwinbu
E qwihu npwtu opGhunpnipwb «&Ynibnipjwb» swihnpn2hs:

Pwlwih pwebn - pnwdnilph npnpwlpnggind; pnwdnilph dhwlwl npnpw-
Ypniint G, hnwywlwl wlnpnpnieindG; Yuynt G opGhunnnypiuwl dhwynpned; hpwdwu-
wnbnowagnndnipwl L pnwynilph npnpwlhpnipiuwl  thnfugnnowlgnipinia; oplun-
nnupil «s8ynGnipiuly swihnnnphs, GphyhdwunniginiGaGph L wohuwnwlynysginiGGENRH
hwnpwhwnpned


https://doi.org/10.46991/SL/2024.99.020
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1. LGNPUDNHE3NFL

Un0 ghvnwywl wfuwwnwbpp Gyppdwé £ hpwynibph npnwyhnigjub wywun-
dwihhihunthwjwywl wuwtyunbeph nuuntdGwuppnipjwip b yeppnuénipjwbp: Stuw-
wb gpwywOnignibnd  syw  hunnwy  dnnbgnid  hpwynibph  npnawyhniwb
uygpnitph nbpp L GowGwynipwb, hpwdnibph npnawyhnipjwb L wbnpnznipywa, h-
pwyntbph npnwyhnipjwb L hpwywuwnbné gnpénilbnipjwl hwpwpbpwygnipjw,
hGswtu Gwb hpwynibph wy uygpntbpbtinh htuin hwpwpGpwygnipjwb ytpwptpjuwiy:

£GnhGwyp, nwuntdGwuppbiny oh 2wpp hpwywpwb ghnbwywGosph L thhihun-
thwibph wuwwnnigntGbbpp, pUnhwOpwglbing hwdwywnpqwiht JGpniédnipwb
wpryntbplbpp, pwgwhwjnb) £ «optlph npnawyhnipinilb», «hpwdnibph npnw-
yhnepyntly», «<hpwdwyuwb npnpwyhnipynily», «hpwyniph dbwywb npnpwyhnipynil,
«onptbph wlnpnanigintby, «hpwdwywb wbnpnanipynib» Ggpnypbbph hpwywyw
pnwlnwynipntbp L gnpdwenipwht nEpwywunwpnipinttp hwuwpwywywb hw-
npwptpnipintbbGph qupqugdwOp gniqwhte hpwdniaph Ywynid qupgugniil www-
hnygGnt 2powlwybtpnid: Upluwuinwbplb hpwwbwgyt) £ hwipbnhwOnip® ywwndw-
Ywa, hwdwwnbuwwb honniyghwyh, nenntyghwyh, yepineénipjwb L yGpugwpydwa,
hGswtu Gwl dwulbwghunwywb hwdwywpquwywenigwépwiht L hwiGdwwnwywb-
hpwywywb dGpnnibph Yhpwredwdp:

Ppwyntbph npnawyhnieynibp hpwynibGph gpwyuwynigjwb hhdpnid pGYwsé pln-
hwlnip hpwynibph hhdGwywb uygpnibp t: SGuwlwb gpuwywbnepntbnid «optbph
npnawyhnigintby», «hpwynibph npnawyhnienib», «hpwdwywb npnawyhniginib»,
«hpwyntbph dLwywb npnawyhnepinily», «optlph wanpnynieinb», «hpwjwywl w-
OGnpnaniginib»  hwuywgnigntbbbpp GEpYuwywgyntd GG wtnwppetp, Gpptdt dhdjwbg
hwywunn pnwlnwynipjwdp: Grt winpuwnwrlwlp wrhwuwpwy «npnwyhntpe-
jnthy» hwuywgnipywb thhthunthwjwwb Ynndtpht, www s60p Ywpnn shhwuwnwybg
gbpdwlwgh 066 thhihunthw Q. 5. <Gqbh0, nd ghunnwywb 2pewbwrenipjwl GG npbg
swihdwlO hwtgwywpgp npwtu wewpywih pwlwywywb L npuwywywb npnyw-
yhnipywl shwubnipintt L pwywb hwpwptpne)nLl:

«SpwidwpwOnigjwb ghunnipntly» wfuwwnnipniined @. d. <Ggbp G0nwd tp n-
nnwyhnipjwl gnjwpwlwywb plnyphg hwdwptind, np ytpehGhu hhdpp nhwity-
nhywywb dfunnnidb £: UGGLp ubunid Gop wOnpnynigintbhg b ywwnybpwglnid Gap
JGpwgwywb, wapnjwlnwy ho6i0 pnhwbtpwwbtu dwpnip ypwgwywbnepnil, n-
np, hGuinbwpwp, OnyGwywb £ hp hwywewyh, Gwl gnipy uwhdwOnidbbphg «n-
shGs»: Ubgnipjwl wonpn2nupwlb hwnpwhwpndt hpwywbwgynid £ npw dLwynp-
dwh gnpéplpwgnid, npp phghuh (Yegnipjwb) L hwywptghuh (nsGsh) dhol. uhpbql
t: Wuwhund, npnawyh twyp nweGnid £ yepgtwywb dLbwdnpwé ynGyntbun, wrlw
L opjyinpywgwé «wyuntn L hhdw»': UhLOnylo dwdwbwy, «Ngnt $EGnakanin-
ghwl» wpfuwwnnigyub Gepwénipnibned <6gbL0 wrwownynld £ npnzwyhnipjwb wy)’
hiwgwpwlwlwb (Awbwsnnuywb) pdprOnid’ npwbu nwuwnnnnipjwl wrwpywih y&-
nwptpuwy ghnbihpttph wdpnnowlwbnipynib L funpnieinil. «Uju nhwiGyunhywywb
2wndnidp, npb hpwywbwgynid £ ghinwygnipjwb Ynnidhg hGplhl L hp ghwnbihph, W
hp opjGYuinh GUwndwdp, pwbh np npw hwdwp npwlhg pfuntd £ Gnp &20wppun op-
J6yuwn, npp L, thwuwnwgh, Ynsgynid t thnpd... UGGp wnbulnud GOp, np ghunnwygnegncb
wydd nitbh Gpyne opjayuin. wrweohlp «hGpGhG»-G E, Gpypnpnp npw gnjnugintbp gh-
wnuwygnipjwb hwdwn... ®npép, np ghunwygnipntGb htpl £ wonid hp GYwwndwdp, hp
hwjignnnipjwip Ywnnn b wdpnnentpjwdp pnanytl ghunwygnipjwl nng hwiwlwp-
ap Ywd ngnt £20wpunnipjwb nne pwagwynpnipintbp, wytwbu, np Z20wnpunnipjwb wju

1 St'u Merenk I.®., Hayka noruvku. - CMN6., 1997. - C. 57-61:
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wwhGpp npubnpdGl j)nupwhwwnniy npnwyhnegwb dE9 ns pE npwbu Yspwgwywa,
dwpnip wwhbp, w) npwbu... ghnwygnipjwb dubp»*:

Quyppinywb <Ggbih thhihunthwynipjwb nuuntdGwuppnigwb wpnyniGpnid (6]
tE, np hpwynibpnid «npnawyhnipnib» nbpdhOh gnjupwlOwlwb L hdwgwpwbwywh
wuwtYunbbph hwdwnpnipntbp 2wwn hwonn gnyg t tnwihu hpwywpwowlwb hdwu-
wnh dLbwynpiwl wrwbdbwhwuwnynigntlp, dEHOwpwOnRjwl L &2gpuniwb unipjGy-
wnhy-opjyunnhy plnypp, pwih np Zwbwsnnnipjwl werwpywih pndwbnwynipjwb y&-
pwptinjwy dGp ghuinthplbpp (opphbwy opGlunpwywb Gnpdph hdwuwnp), qunbybiny o-
pGaunph uygpbwywb Ywiph nwpwénipjub dbe, wwpqwpwbyntd ni qupqubnid
G0 L wyn YwaphO wvnwihu 60 hdwuwinwihG npnwyhnipjwb pwpdn wunhdwb hwayh
wrOG Ny optlunpwywb Gnpdh hpwgnpéiwl dwiwlwlwyhg wrwbdbwhwunynee-
nLabtpp?:

<Lgb[p Owl Gpnud En, np. «Uwubwynp hpwyncbpnid wjuwtu Yynsywé Yuuwnwnb-
(nLRINLbp dounwlywb dnunwpyned E»3: Uwubwynp ppwynibph Yupgquynpdwb hwnw-
pEpwywb npnwyhnipjwb wju dnuinkgnidp pfunid b «pnywwnpyned § wb wakbn, hGg
ninnwyhnptl wpgbywé sk opbbpny»: Wuwnbnhg £ dwubwdnp hpwyntbpnid hpw-
uywl Ywpguynpdwh nhuwnghwhy dGennh gépwywnipiniap:

UGhwuwnwywb ghunwygnipjwl L wyenwlywt Ywewdwnpiwld hwdipbpwg thnju-
gnpéwygnipjwb L qupgwgiwl wnbuwbynibhg htunwppphp G0 b. Ywbwh JGppnt-
ontpnLbbtpp, npnOg hwdwdwt dwpnynigjwlt wWwwnidwywb qupgugdiwa yhpw-
Ywl Gywunwyhb dninbGwintt wewnp £ Gywunh dwpnubg (ncuwynpnipinibp, nph
hGunn Ywlwp Yuwwtg Yypnbwywb L wyp junpp wpdwwnwgwé dnpnpnipyntb0Bph hwn-
pwhwnnidp: Wo wpnn t wqnbp ng dhwjt wohwwnbbph wihwwnwywb ghunwygnte-
jw0, dunnptph L gnpénnnieintbGbtph, wyk Wwenwywb Yuwewwnpdwb nno hwdwywn-
gh, wbtwwywb npnpnidbeph Yuwywgdwld L hpwywlwgdwb hhdpnid  pOGYwéd
uygpnibpbbph Jypw: dnnnypnh Owwunwywninnjwé, JYwqliwybpwyywé |niuwyn-
pnpyntip hwuwpwynipjwl wrwewnhdwywl qupgwgdwb hhdpl t: Lw wu gnp-
opbpwgnil npwtu Ywnplnp Yt Ep inGubnud wwwndnipjwb hdwuwnwynpnudp ns pL
npwbu tdwhphy ghwnniginil, npp GYwpwagpnud £ pwgiwehy wwwnwhwywb hwu-
wnbn L hpwnwpdnignibbtn, wy npwtu pUnipjwb Ynnihg Ywbunpnywé Guywunw-
yht  hwdwuwphwiht  pwnwpwghwhpwywywb  wGwnngNLb-Yupgwyhgwyha,
dwpnyuwbg powywb dnnbgdwl hwuluwgnipniG*: Cuwn tnipjwl, funupp dwpnynipe-
Jwl unghwi-hpwywywb werwonbpwgh thhihunthwjwywb b ywwndwywb wnbuntpjwl
dowydwl dwuhb t, npp wbuwnp § pwgwuwnph ng dhwyt wogjwip, wy Gwb wwywagwa,
nwrlw «Uphwnbwih pbip» dwpnywbg gnyg wnwiny unghwwywb qupqugdwd,
wuwnwpuwy unghwjwywb Ywpght hwutbint ninhG npwOnd huy Guwuwnbiny
«pOnLpwb qununbh pwgph» hpwywbwgdwp:

Npn2 htnhbwybtph wOndwdip hpwynibph npnawyhniginibp L ppwdwywlb w-
Gnpnznipynibp  thnjuywwwygdwd, hwywnphp ppwywlwl hwulwgnegnibbbn GG:

' Sti'u Merenk M.®., deHomeHonorus ayxa. - Clb6., 1999. - C. 48-50.

2 St'u laepunosa lO.A., TMpeogoneHne HeornpeneneHHOCTW CMbICNa MpaBa B Mpouecce
TONKOBaHWsi No o6beMy. - OnpedeneHHOCTb WM HEOMNpPedeneHHOCTb MpaBa Kak MapHble
KaTeropuu: npobnembl Teopun u npaktukn: Matepuansl Xl mexgyHapoaHOW Hay4vHo-
npakTuyeckon koHgepeHuun. B 3-x yactax. — M., PI'YT1, 2018. 4. I. —c. 177 — 182:

3 Stiu Ferenb IM.®., dunocodus npasa. - M., 1990. - C. 254:

4 St'u KaHT W., Vines Bceoblueil UICTOpUM BO BCEMUPHO-TPaxaaHckoM nnaxe. - // KaHt W. Cou.: B
8T1.M.,1994.T. 8. - C. 26-28:
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0wjwé dhyywbg vhob wryw hwywunipjwlp npwbp wihpwdtwnnpelb plnpny &G p-
puwywywb Yupgwydnpiwbp swpnyuiht qupgugdwb pninp thnybpned

O. k. Lguunp Gnud £, np hpwynibph dLwwb npnwyhnigntld wubiny wbwnp
hwuywOw] hpwywlwb hEnlwbplbnp wrwewglnn hwbgwiwbpltph hunwy Gpw-
Gwynidp, wn hGuinlwbGpbtph, hpwywhwpwpGpnepntbGGph dwubwyhgbphb ptnnpny
npwybtph OpwOwyniip b wy 0% Conniodwé £ hpwdwywb Gnpatpp L npwlg pw-
nuwnpwwwnpptpp, puwin npnwyhniejw b wuinhgdwbh, nwuwywpgb] pwgwpdwy npn-
2wyh (wy Yspw hdwtpwnhy) b hwpwptpwywa npnawyh (wip Yepw nhuwnghwnhy)
Gnpdbph: dbpohOGGpu hpwagnpéiwl pOpwgpntd wwhwOonid Ywd pnyjwwnnpnid GO
hpwywyhpwe dwpdhGobph Ywd hpwdwhwpwptpnipnibbtpp dwubwyhgbbph yb-
pwlwynudp: LGjuwinG niawnpnipncbp hpwydhpned £ wjt hwbgwdwOph ypw, np Gnpdw-
whyhqih wywonnypet £ hpwynibph Gnpabpht 4Gpwgwywl (wpunpwyw) panyp
hwnnpntp: Yspwgwywbnignibp Gnpdhb hwnnpnnid £ hwdpnhwOnep pOnye, npb
wquwuwnud £ Onpd0 wdbinpn Ywaneuhg b pnyp b uiwihu dnn hwunwywb hwbgw-
dwOpbbph weywinigwb nGwpntd pwqiwpehy waqwd Yhpweb] hpwdwywb Gnpdb-
pp: Uhlbnyb dwiwlwy, swihwqwlg 2w yepwgwywbnigntbp Ywpnn £ 4Owu
hwuglt], npnpwyhnipjwlp L uinbnébp hpwyh&wy, npuntn Gnpdtpp wwpg L hunwy
s60: LGjunl hp wpfuwnnegnened Gpnud £ Owbl «édLwywlb wbnpn2nepjwb» dwuh(,
nn0 wrwowbnid £ wjlwhuh hpwyhgwynid, Gpp weunnegntbb nlbwy st wpnwnwg-
06t ppwywywb Gnpdhg pfunn uwwubihpbGpp: UjuhOpl, dLwywOnptt wbnpn)
Gnpdp sh Ywpnn wewowglb] wjbwhuh hpwywywb htnbwbpbbp, nnnGp wyaywnid
G0 hpwywhwpwptpnigjwb dwubwyhgbtinp:

U. h. Uhnnptaynb pp wzfuwwnnipynibnid hwbgb) £ wyb Ggpwywgnipjwl, np h-
pwyntOph dLwywb npnwyhnipwb hwwnynipyntp Gpwbwynad £ hpwynibph pnwil-
nwywjhl pwnwnpwwwpph uwaygwynpnidp y6pohthu npnwyh &L hwnnpnbint
Awlwwwnhny: Wuwntnhg hpwywywb Yupgwdnpiwb pndwlnwywhb punwnpuw-
wnwnph npnzwyhnipjwl wwhwbep wnbih § GEpyuywglt npwtu «hpwynibph npn-
2wyhnipnil»: Lyywé pwnwnpwwwnnbnp, hpbbg hpphl, wdpnnowlwbnipjwb vk
alwynpnud 60 wyjbwhuph hpwywywb Ywpqwdnpnid, npp hwywuwywb sk L hunwy
£, huy hpwyniGph winwhuh Gnpatpny Yupgqwynpywéd hpwdwhwpwpetpnipnttbGtnh
dwubwyhglbnpb hptbg ypw qgnid G0 hpwdnibph npnwyhnipjwb wgnbgnienilp,
hbs0 wwwhndnid £ hpwdwyhpwe gnponcbbnigjwb wipnnowywb L pwywpwn gnp-
6plpwgp®:

S. L. Ubwunwlwl, nhunnwpytiny hpwyncbph npnawyhnipynitbp hwdpbnhwabnip
hpwywywl dwupunwpned, Gnad £, np hwdwdwy0 wyn uygpnibph jnipupwbsinip
Gnpdwwnhy wywn, wyn pynid’ nuunwywb wywnbpp, hpwynitbph wnpnip GG dhwyb
wjb nGwpniy, Gpp Ypnud G0 npnwyh plniyp, wpyntbwybunnpbb yupgwynpned GG
hpwywhwpwpbpnigntbbbpp L wwpnibwynud 66 hpwywywb Ywnpgwynpdwb hw-
Gwswih dhongwreniilbn: Yspnbjw) pwnwnpwuwnwppbphg jnupwpwbsniph pugw-
Yuwynipjwlb nbwpnid dhowqgguwiht GYypnuywywb nwunwnpwbtspp Ywpnn 60 b onko-
pn, pE wwjdwlbwaghpp, pE nwunwwb wywp Swlwst] hpwdnibph gGpwywnipw
uygpnilphl shwiwwwwnwufuwbnn*: bpwyntGph npnwyhnipiwb gunwwph hho-
ptph hwuywgnipjwb GUwundwip 06wb dnuinbgnidp Ywbfunpnanid b npw pndwbnw-

1 Stu CupopeHko A.W., TMpuHUMN NpaBoOBOM OMNPedeneHHOCTU B CyaebHON npakTuke:
umnnemeHTauma pewenun Esponeinckoro Cyaa no npaBam 4enoseka. - gucceprauus ...
KaHgupaTa opugnyeckux Hayk : 12.00.01. - NMepmb, 2016. — t9 16:

2 Stiu Jleiict 0.3., CywHocTtb npasa. [MpoGnembl Teopun n dunocodumn npasa: yvyebHoe
nocobue / O. 3. Jlenct. — M.: 3epuano-M, 2011. — 352 to:

3 St'u CupopeHko AW, (4. wptuwwnnipnilp, ko 18:

4 St'u Hewataesa T.H. Ypoku cyoebHoii npakTMkM O MpaBax 4YenoBeka: €BPOMNencKuin u
poccunckui onelT. - M.: Fopogeu, 2007. — t9 67-68:
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Unipjwl swihwqwlg (wjb d6YOwpwGnudp: NpwGu npw hEnlwbp dwiwlbwywyhg
hpwywpwlwywb gpwywbnignitbnd hpwyncbph npnwyhnipjwb uygpnibpp UGY-
GwpwOynid £ npwtu hwipbnhwGnip hpwywywb uygpnibp, npp nwpwénid £ hp
wantgnipinttb hpwynibph nwpptp gnintph Gnpdbpny Ywpgquynpwé pninn hw-
uwnpwywywb hwpwptpnegntGbGph ypw: W. N Unipwbndh Ywndhpny hpwynibph
npnawyhnipntbp hpwyniaph hhaGwpwp uygpnibpbtphg vGYG £

2. bnuwrmGph npnpwyhmpiuw L fnwdwlywl wGnpnpnygwG hwpwpbnuwlgnigindan

Unyb ghrnwwb hnnwéh 2npowbwybbpnid hwpy Gop hwiwpnid winpwnwne-
OGwy hpwywywb wonpnznipjwlp, npp ng dhwbwbwy £ pGlwpynid nnbuwywb gpw-
YwOnigyninud: Npnp henhGwybtph Yynndhg wyb pbnnibynid b npwbu, wjuwbu Yns-
Jwé, Jowuwywp Gplnyp, npp Gopwlw t yspwgiwb hpwynibph npnawyhnipjwl
Uhpwrdwl Ywrenigwwngbpny, huy ndwlg Yuwnsdhpny hpwywywb wonpn2niginilp
ywplnn nGp ntbh hpwydnibph npnawyhnipjwb uygpenibph wpnynibwdbwn Yhpwrdwb
hwdwn:

Uuwbiu, 3npg LYwddtphndtph Ywpshpny wlnpnanipinibp pnyp £ wnwihu |nuét
futnhpOtpp fuhuwin YuwOnGwywnpgiwb 2powlbwyitbphg nnipu, hwunywwtu showqgqu-
JhG hpwyntbph ninpuind?: Quwn Enepjuib, inbuwpw(Gbpt wib ywnshpht &0, np won-
npnznipintip hGwpwynpnigntb £ tnwihu hpwywhwpwpbpnigjwb dwubwyhglbpha p-
pwywywb Ywpgwdnpdwl 2powlbwyispnid hapbnipnyb pbwnptp L Yhpwebp wyb dG-
pnnbGpp, npnbp Gwwuwnwywhwpdwp Yhoh ubnhpb wprynibwytbun (nudbint hwdwnp
wioywh wyb hwogwdwbphg, pE wnYw| dGennp YnbElw ng hpwywywh, pwnwpw-
Ywb plnyp, pE ng: Uwywl w)b nbwpniy, Gpp dLbwydnpynid £ npnpwyh hpwdwyw
Gnpd, wd hwunwungnad | ywynid nwunwywt ypwynphyw, 0dwb wqwunnienilp
nwnwnntd £ gnpéb:

G. d. Pngnwlnywl Gpnud £, np whnpnnienibp hwdwpyned | wywyjdwbwgnuyhb
Ywpgwynpdwb pwnwnpwunwpp: Uonpnanipjwb hwuinynepntbp hwidwiu Yhpweynid
E tnwppbp tnGuwyh wwydwbwagptp Yoptihu, pwbh np nw wya gnpéhpl k£, nph dhen-
gny &tinp GG pEnpynid hpuwdwywl upgwynpdwb hunwynipgynilp L ynibneeynibp®:

Ppwywywb wbnpnanipjwl yGpwpebpw) pwdwywlho (wb hGwnwgnunnipntG-
GGp £t hpwywbwgnt, L. U. YjwukGynb: Lpw Ywpsdhpn hpwywywl wbnpnnip-
JnbG hp wpunwhwjnneenGb £ gunbnid hpwyniph griuwdnp tnwppnud hpuwwywb
Gnpatpnid: Ppwdwywb ywbnGbbpht pGnpng £ yepwgwywb (wpuinpwyw) pbnypp
hpibywé plnhwbpwgniibtph ypw, hosp hwdwnpynid t ppwdwywb Yupguynpdwb
gifuwynp wwjdwap: Pwgh npwahg, Gnpdh pwnwnpwwnwpptph (nhuwnghghwatn,
uwbyghwtn) wbnpnnigintbp ywydwbwydnpnid £ hpwywyhpwe wnbGuwbynibhg
fubnpp |nL6dwl wybih dwywwnwywbhwpdwp b ponnibBh vwppbpwy pbupbint wqw-
wnnipgnebp: Wy funupnd, hpwdwywb wanpnanipinibp pniyp ' wwihu hwayh welb)
hwuwpwywywb hwpwptpnientGbph quipgugiwb hwwnynipntbbbpp L nhGwadp-
yub*:

' Stu CyntaHoB A.P. [lpaBoBasi onpegeneHHocTb U cyaebHoe HopmoTBOpYecTBo //
3akoHoAaTenbCTBO U 3koHOMUKa. — 2007, Ne 11. - L9 39-45:

2 St'u Kammerhofer J. Uncertainty in international law. A Kelsenian perspective, New York, t9 6:
3 St'u BoraaHoBa E. B. Kateropun «onpeaeneHHoCTb» U «HEONPEAENEeHHOCTbY Kak reMeHTbI
[OroBOPHOMO perynMpoBaHnsl OOLLECTBEHHBLIX OTHOLLEHUIA. - 3akoHO4ATENbCTBO. JKOHOMMKA. -
2012. Ne 4, L9 21:

4 St'u BnaceHko H.A. HeonpeaeneHHOCTb B npase: npupoaa U opMbl BblpaxeHus. - >KypHan
poccuinckoro npasa. - 2013. Ne 2. — t9 32 - 44:
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YUwplnp £ hwoyh welb] 0wl wib hwogwdwbOpp, G hGs GYwwh nLbBbp Yybpw-
gwywbnipyntlb, wGnpnanipntd wubiny: Wo wudwé t, wrweohl hbpehl, hwuwnw-
Ywywl hwpwptpnigintbbtph npnpunhg, dwuwnwpehg, Gpypnpn, wjt hwbqwiwbphg,
pE nppwlny GO hpwyntbpny Ywpgwynpdwb thwuwnnwgh hwiquiwbpbbpp GUpwny-
ynud dbwytpwowl L hunwy GYwpwagpdwb: Uythwynn £, np nppwb wyb £t hpwyndG-
ph Gnpdny Ywpquwynpynn hwpwpbpnigntbbGph 2powbwyp, wyjtpwb wybih pnhw-
Onip, ypwgwywb b wonpny £ nwelnud 0pw pndwbnwyniegnibp: Lywq npnwyp
pnwlOnwynipyntt ntbbgnn hpwywywb GnpdGpp, npnbp Ywpgwynpnid G0 thwuwnw-
gh hwpwpbpnig)ntGubph inGuwyp, hwiwu wowbnid 60 wpunpwywn:

Yiwubaynh, Ywpudwsé Gnpdh hhwynptigh pnqwlnwynipjwb npnawyhnipynibhg,
wrwb04bwglnid £ Gnpdh hGnlyw) inbuwybenp apnpwiyh b hwpwpebpwlwl-npnpwlf
Lniyb swhwOhzny 0Gpyuwywgnty b Gwl hpwdwywb Gnpdh nhuwnghghwh inbuwy-
UGnp pwguwndwly-npnwlh, nph nwpentd hpwywyhpwe dwndhGotph Ynndhg Gnpdh
JGpwbwynud sh wwhwboynil, & hwpwpebnwlwG-npnpwlh, nnG £ hp heppht pwdwG-
dnud £ 3 wmbuwlUh' pnwypawlught, wyplunpwlpuyhl b pwlynywnwanpy: <6nhGwyh
Ywnséhpny' ybpohGbtphu npnwyhwgnidt wpunwhwynygndd £ hpbbg Yyhpwredwb dw-
dwlwy, Gpp wrwbédhb hwpgtph yepwptpw) yuwifuwdnwéywéd uwhdwbyned § hw-
jagnnnigintt’ Gwwuwnwy nioEtwin wwwhnybp hpwynibph Yphpwrdwb wynp hwuw-
pwywywo Yuwbpht hwiwwwwnwuuwbbgnidp: Wuwnbnhg Ggpuywglnud Gap, np h-
pwynibph unipjyunbtph L hpwywyhpwennltph gnpénnnipnlGbtph wy pbunpwbph
GwlOwyndb wpnth huy uwhdwbnud £ npnwyhneenil:

hOs JGpwptpnud £ uwbyghwih npnwyhnipjwlb wuwnh&8wbhb, henhOwyb w-
rwOAbwglny | hGnlyw| wnbuwylbnp' pwgwnpdwl-npnywlh, hwpwpbpwlwl-npnyw-
yh b wypluinpuwlpuyh. JjnGuinpwlpwiht uwbyghwOtpp hGwpwynpnipyntt 60 tw-
thu paupnigntt Yuwwnwnb, wEunwywb hwpywnpwbph dhenglttph dhol: SYjw ww-
pwagwyntd gnpénud b «ud-Yuwid» uygpnibpn, hosh £ hEbg hhdp £ wnwihu henhGwyhb
wyb GEpYwywgltint npwbu winpnznipjwl wpunwhwjindw &l

Ppwywlwb wanpnanipintbp hwunwwbu Ywplnp nbp noh nuunwywb hwiw-
Ywpgnid: hpwywywb Gnpdtpnid inbn guwé inbpdh0GGpp dELOWpwWOiwh wlhpw-
dbunnigntl GO nuGBOnLy, hbsh £ ppwywbwgbnid G0 nwwnwdnnbbpp: LAwWb nkp-
dhbO6ph dEYOwpwlniip gnpéplpwg t, npp Gwwwnwy | htunwwbtnnid thnfuwnhltb)
wnbpdhbOGpp wybih hunwy dLhwybpwywd, wpwnpdwd hwulwgnipnibbepny, n-
nnbp pGngénid GO Gpunyplbph L wewplwlEnph hpwdwywb Gwbwynipnibp: Ujn
gnpépbpwgh hhdpnid pOywé t hpwywywb wOnpnnipintbhg hpwynibph npnyw-
Yhnigjwb wbgbbint ophbwswihniginibp, hbst hpwywyhpwenigjwbd uwplbnp hwwn-
yYnipyntblbtphg t:

Auwunwywb hwiwywnpgnid hpwyntbph wonpnanigintbp npnwyhnepjwb ytpw-
obnt gnpénid Ywplinp nEp nuoh dhowggwihl nwunwywl wwnjwbbtph Yujwgpwsé
nwunwywld wyunbpnid wpunwhwynywé hpwdwywb nhppnpnznudbbph hdwy k-
nwgniip waquihb nwunwpwaotph Ynnihg Yuwjwgywdéd nwunwywb wynbnned, hGash
20nphpy hwuwpwynigwb hwdwp wybih hwuwOGh L hwuywbwh 60 nweGnud dp-
owqquwihd nwwuwnpwoltph nwunwywld wywnbpp L npubgnid weiw hpwywywb
nhpenpnznidbtbpp:

h0s yepwpetpnid b wywjiwbwagpwiht hwpwpebpnipintbGephb, wjuwntbn npn? nb-
uwpwOOEph dnun weyw £ wyb Ywnshpp, np unyl hwpwpbpnigntbbbpnid hpwyw-
Ywb wOnpnanipintip Ywnplbnp nGpwywwnwnpnid nbh, pwbth np wyd Yppwreyned
wnwppbp wnbuwyh wwypdwbwgpbp Yoaptihu: bpwdwywb Yupgwynpiwb dbe Yhpw-
rGInY nhuwnghwnhy Gnpdtp optlunhpp ghtnwygwpwn wpnwhwjnnid £ hp Yudpp
ns wdipnnontpwip, yepolwlywlwwbu sh dlwynpnid Juppwasdh Yulnbbtpp, hog-
wtu np wbnud £ hdwbpwwnhy Gnpdtph nbwpenid” wyn gnpép pnnlbtiny wwjdwbwagnph
unipjEyuinbtphG: Ubp Ywpéshpny 00wl wwpwgwnid hpwynibph wbOnpnanipjwl
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htuin gnpé YnibEOwbp wjb nGwpenty, Gpp optlbunhpp sGwuwwntuh hpwywhwpwpk-
pnipjwl uwpgwynpdwl wyp dubn sOwywé npw wihpwdtunnipjwl weywnipjwlp,
dhOsnbr hpwwhwpwptpnigjwb untpyYNGEPhG hwpwpGpnentGGeph hapbnipngyl
Ywpgwynpdwb hwysgnnnipjwb hpwynibp Gwjuwwnbubint nEwpnid nndjwy unipjtyun-
GGphGa hGwpwynpnipinta £ pGébrGynitd ppbbg hwiwnp Gwpupbwnpbh L pOnnubtih
duny hpwywlwglb; hpwynibpltph L wwpunwywbnigntbsph npnwyhwgiwb
gnnéplpwgp:

Ppwywywb woanpnanigjwb inbuwbynibhg Ywplnp juGnhp £ Gwb Gnpdtph dhole
hwywuntpyntbp: <wywunn hpwywywb Gnpdtpp pwpnuwgbnid 66 hpwdwyhpwe gnp-
oplbpwgp, 0wgbglnid 60 hpwdwywh wanbgnipinip: Lnpdtph hwywunipjwb nbw-
pntd hpwywyhpwennp hwynOynid £t wbnpny ypgwynid, pp wohwuywOwh t, gk nn
Gnpihb wBwp b wnpdh Owuwwwuinydnipnibp: YjwubOynb, Go6Gind Gnpdtph ynip-
ghwh wrwowgiwl wwuwdwrltphg L wy hwunynipyntbbsphg, nwpwiowunnd
Gnpdbph hwywunipjwb hbnlyw; weuwylbpp dwdwlwlwynnp, nwnpwowlpwl, hha-
nuwpnfuply (nwnptp hpwywpwOwywb nud nlbbgnn Gnpdbph dhole hwlwunipnibp) L
pnjuwinuwluyha’. UJtih pwnpdp wunhgwah b hwulnud hpwdwywb wanpnaneeynibp,
Gpp dhlbnylb cwiwlwy weyw GO Shwbgwdhg Gpynt L wybh ynihghnb hpwyhdwy-
aGp:

Qutwnp Lt 2thnpbp Ynihghwbbph hbGunbwbpny wrewowgwéd hpwywlwb wbnpn-
2nipntbp hpwydnibph Gnpdtph dpgwygnipjwb hGwn (nGnhwOnep e hwwnny Gnpdkph
L wy0), hGsp ns pE hpwynibph wohwidwwwwnwufuwbnipntl £, wy hpuwdwywb up-
qwynpiwl inGubhywywb-hpwywpwbwywb dhong:

Ppwywywb Gnpdbph wihwywuwnpwyzenipjwb nbuwy £ hpwynibph pwgp p-
pwyntGph Gnpdh pwgwywinigintbp, dhbgnte wit wtwnp t |hoh GoGnY hpwjwyw
Ywpgwdnpdwb wewnpyuwih, Gpw éwywih L pnqwlnwynipjwb nbuwbynibhg: Uju-
wntn hpwywyhpwennp Gnibwbu guinbyned £ wbnpnanigywb hpwyhdwyned: Fwgtbnn
(pwgyntd 60 hpwywuwnbndwagnpénipjwdp: Uhlbntl dwiwlwy, nwwnwpwp sh Yu-
pnn pwgh hhdpny dGpdt; unipjynhy hpwynibph wwunwwlnigynibp: SyYyjw; ww-
pwagwntd nwuwnwdnpp nhinud £ optbph, hpwynibph wlwinghwbbph oglnipjwlp,
hGsp pny| b tnwihu gbnéd dow] Yuwidwjwywbnigjwb npubknpnudhg L, d0winy optlph
2nowbwybtpnid, Yuywglt] nuwunwwb wywn:

OpGlunpwywb wbnpnanipjwl wrwowgdwb hhipbphg 60 Gwl tnpwiwpwbw-
Ywi-Ggquywb 26nnuibGpp, hpwywywb Gnpdbph dlwynpdwl L wpunwhwyndwl
wnwyuwnnudbtpp, npnbp wotpypwinptt Gwgbglnud GG hpwynibph Ywpquwydnnphg
hwwnynipyntbbbpp, pwpnwglnud GG Gpw npnyplEph dGYOwpwbndp L fungpbnnunid
ybpohtbbphu wpnyniGwytuin hpwagnpénidp:

Yywubbynb hp wpuwwnnipnibbbpnud Ywplnpnd £ «<hpwdnibph dlh npnpw-
Yhnipjntbp»: Cuwn Enigjwb, htnhwyp GYwuwnh nibh Gnpdwunhy hpwywwb wywnkph
hunnwynipntop npwiwpwlwywo-Gqupwlwywb L gpuwdphyuywd swhwbhbEph
wwhwwodwb inbuwbynibhg, nphg GloGinY wewbdbwglnd £ hpwdwywb wbnpn-
npjwl wynwdwpwiwlwa, (Gedwlhwa L gnuwphlywlpul nbuwyltpp: CGn npnd, wo-
Ywiu wyn wnbuwybtphg wonpnanigintlp pwugwuwpwp b wgnnid hpwynibph hwdw-
Ywpah ypw, hash hGuinbwbpny hpwywuwnbné dwpdhbobph Yynnihg wrwownnywé
gwnwithwnplbpp d0nid 60 pnph ypw L nwrbntd wohpwgnpétih: Lequuywb wbnpn-
2NNttt wpunwhwyngnid | Gnpdwunhy Gwuwnwunipnt006p Yugdbine swthnpn-
2hsbtphg 26nybLint, hpwywpwlwywb nbpdhbwpwbnipjwl, pwrwywuwwygnipnil-
GEph ufuwy Yyhpwrdwb nbwpnid: Spwiwpwlwlwb winpnynipjwb nGwpnid hpwyw-
Ywl thwunwpnpbp ywunpwuwnbihu b dbwytpwbihu 60 ywhwwOynd dLwywl
npwiwpwbnipjwb Ywonbbtpp: Pwllb wyb £, np nnpwdwpwOnignttld wwwhnynid £

' St'u BnaceHko H.A., (4. wpfu., ko 39:
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Gnpdwwhy hpwywlwl wynh hdwunwihb, hGunbnnuywb Yuwenigwépp, hiwu-
nwynpnud | wyl b wwywhndnud £ yspehthu Yuynid b wprynibwydbun hpwgnpéndp:
Qpwdhywywb wanpnnepntbp Gnpdwwnphy hpwywywb Gneeh Yuwgdwytpwdwb Yuw-
On006ph L ophbwswihnipyntb06ph fuwfundw O heunlwbph t:

0wywd Yjwutbynh Yynnuphg Gdwb nbuwyotph wewbdbwgdwOp dtnp Ywpéh-
pny, [Ggywywb, npwiwpwlwywt L gpuwdbhyuwywb wanpnynipintbbtpp thnfulyw-
wwygywé &G, L, pun tnipjwa, Godwd nbuwylbphg dtyh weywinipinitop hwbgbg-
Onud | Owbl gneup werwowgiwbp: LAwb wanpnnirjwl wrwowgdwlh hwdwn hhdp k
hwlnhuwOntd ppwywpwlwywb wnbuGhywh Yubnbbbph swywhwwOnwdp W/Ywd
ufuwl Yhpwrenwdp: C0n npnid, wanpn2nipywb hpwyhZwy wpnn £ |ho6] hGswtu Gnp-
dwwhy hpwwywb wywnbpned, wyp Gwlb nuunwywb wynbpnud, hbosp wywuindwe §
nwrOntd nwunwywl wynh suunwpdw:

U. U. Udpwunywlp Gpnud £, np hpwwwwhwwO dwpdhbUsph ynndhg hpwyw-
Ywl uwpgwdnpdwb npnpuintd wonpnanegyntbbbph b «dne woyniGbeph» ybphw-
Onudp npwlg htnwgw wwpqwpwbdwdp L pndwlnwynigywb jpwgdwdp, nwwnw-
Ywlb gnpéwrenyph pwnlwgnighs dwub t, npG ninnywé £ ng dhwyt YnGyptuin yt&h
Yupgwynpdwp, wy Gwl hpwynibph qupgugdwn’

Ul Yepw t pOywryntd ppwydwywb wanpnynipni0b pbnhwbnip hpwynibph
Gpynbtpnud: POswtu hwjinOh £, wjuwnbn hpwynitbph hhdbwywb wnpnipp nwunw-
Ywl Owfuwnbwbnl &G, nph hhdpnd £ hpwdwywb wonpnynipintab pbywynid £ np-
wbtu nplt fubnph yepwptpw nwunwwb Gwuwntwh pwgwyuwneginid: Npny henp-
Owybtph Ywpshpny b ppwduwywb wanpnznipntbp Yuwywé  nwunwywb wyunp
Ywlbfuwwnbubnt wohGwphOnijwb htun?:

COunhwOnip wrdwdp, hpwywywb wonpn2negyntd wubiny hwulwOnud Ghp hpw-
yntbph untpjywnh Ynndhg gnpénn hpwiynibeh 2powGwybpnid hp hpwynibpbtnh,
wwnpuwywbnigntbbbph, wpgbptsph L npwig hGnlwbptsph hpwgnpédwb dw-
Jwiph L ywypdwbobph vwhdwOiwb hGwpwynpnigwb pwgwywinignibp, hbswtu
0wl hwywuwywa L thnthnfuynn hpwywyhpwe wpwyunhywih wpnynibpnid wewow-
gwé waunwhnieniOp, woyuwynid hpwyhdwyp:

SGuwpwbOEph dnun weyw £ wjb Ywndhpp, np hpwydniGph npnawyhnigub pw-
gwywynipintbp yywynud £ hpwynibph wwywu Yud |phy walywuwnwn (hobne dwuhh:
Ppwyncbph npnawyhnipnibp Ywplnp Gwbwynipnit nibh wewnnigjwb hwdwn, wyb
Gpwuhp b jnipupwlsnip pwnwpwgnt hpwyntbpbtph nt wywpunwywbnipniaGtpp
hwdwn, hGunbwpwnp, hpwynitbph npnawyhnegintbp hpwynibph wopwdwbbih hwwn-
ynipyntla £3:

SEuwywb gpwywbnipnibnid hwwuwywb Ywpsdhp b dLbwynpwéd hpwynibph
npnawyhnipwb Yyepwptnwy: Uwulwynpwwtu, hpdGwywlnid paowpyynid £ hpw-
ynibph npnawyhnipjulb hpwynitbph hhdGwpwn uygpnibp |hGGine L nwunwywb
wpwywinhyuwih uyninipjwb wwhwwadwb dhong hwinhuwbwint hwoqudwbpp: b-
hwpyt, plwy upuwy s60p hwiwpnud Gdwb dnuinbgnudp, uwlwybt Yupénud Gap, np h-
pwyntbph npnawyhnipjwb Gowbwynipnibp L Yyhpwrdwb 2powlwyp wrwyb) (wjb
G0: Wuwbu, gnbnud Gap, np hpwyniGph npnawyhnieinilp.

e hpwynibph uygpntlp t,

" Stu CmbataH A.C. PelueHuss OpraHoB MeXOyHapOAHOTO MpPaBOCYAUs B CUCTEME
mexgyHapoaHoro nyénuyHoro npaea. - M.: CratyT, 2012. - [9 143:

2 Sk'u A. D'Amato Legal Uncertainty. - California Law Review Vol. 71 Issue 1. - California, 1983.
—551t9:

3 St'u Ahmad Muliadi, Applying Principles of Legal Certainty and Equal in the Implementation of
Investment in Indonesia, - European Research Studies Journal, Volume XX, Issue 4A, 2017, -
ko 133-150:
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hpwywuwinbnéwagnpénipjwl wipwdwlbih dwu k,

uynib optlunpnipjub dLwynpdwbb ninnywd gnnpéplbpwg t,

hpwywyhpwre gnpénilbnipjwl wwwnws hpwywlwglwb dhong t,

dwpnnt hpwyntopbbph b wwpunwywbnipntbosph ywhwywodwbh ninnwé
Gpwafuhp t,

e nuwuwywld wywnbph yGpwlwjdwbp, ophbwywb nidh dto dunbbntl, wwp-
wnwnhp uuwnwpdwbp, nunwywt ypwyunphluwih shwubwywonigub b Ywynilnep-
Jwl wwwhnydwbb ninnywé Yubnbwywng t:

hpwynibph uyqgpnibplbbnb opjyunnhy ophlGwswihnigntb06nt hpwywpwbnpth
wnpuwgninn hwuwpwywywb Ywoph wb hhdbwywb qunwdhwnobpt n Guybunw-
JhG, nEYwywn npnyRUENG GO, npnGp npnpnud GO hpwynibph dLwdnpdwl, qupqug-
dwl nu gnpénnnigjwb (Ynhpwrdwb) gnpéplpwgn, npw pnjwlnwynipjwb hhdbwywb
hwngtnp, unghwiwyw tnipntbp™: bpwyniaph pGnhwGnip uygpnibpltbp G0 hwdwn-
yntd wyb hpdGwnpnypbtpp, npnbp gnpénud 60 hpwdniGph pninp npnpuinbtpnid, Gnyo
hpwywpwltwywb nidnd gnpénud GG hpwynibph pninp gninbpnud” woywfu npwbg
yYnnihg Ywpgwynpynn hwuwpwywywb hwpwptpnigntbbeph pnyphg L wrwbé-
Gwhwuwynipyntbhg, uwhdiwbnid 60 wdpnnonipjwip ybpgpwd hpwynibph wrewybg
fwywl gétpp, wpunwhwyunnnd G0 npw npwbu nne hwuwpwwlwb hwpwpbpnie-
Jni00Gph Gnpdwwunhy Yuwpgwynphsh unghwjwywO wewpbinipniop: Cuwn htnhbwyph
hpwyntbph pUnhwbnip, hwdwhpwywywb uygpnibpbbph wnpphb G0 nwuynid un-
ghwjwywl wgqwwunipjwl, dnnnypnwhzfiuwbnipwb, hpwywhwywuwpnipjwl, wnp-
nwpnipjwl, dwpnwuhpnipjwl, hpwwpwlwywb phpwynibpbtph L wwpunwyw-
GnuptbbBph dhwubnijwb, hpwdnibph gGpwywynigywb, hpwdwywb ophbwywbnip-
Jwl, hwpywnpwOph L hwaingiwb qniguygiwb uygpnibplbpp:

Quwpdwlwih sk, np y6pnbzjwy L 6h 2wpp wy, wnpnipGspnid hpwynibph npnw-
Uhnigjwb uygpnibpp pwgwywinid £ hpwynibph hwiwhpwywlwb uygpnibpltinh
2wnphg: Uoqwd Uwpnnt hpwynibpbtph Bypnuywywb nwunwpwOh Ynnihg Yuywg-
Jwd vh 2wpp nwunwywl wynbpnid wpunwhwjnwé £ hGnlyw nhpenpnznidp, np
hnwyntlph npnwyhnieintbp hpwiynibph gpwywnipjwlb uygpnibph punfugnighs
Gwulb t: Uhwbwlbwy hwiwdw)b Gop wjb dunph htwn, np «hpwyntbph npnwyhntpe-
Jnib» hwuywgnipintbp wewy t GYG htbg hpwynibph gGpwywnigjwb uygpnibphg:
«Ppwyntlplb unbnénud | hwuwpwynienibp, huy optbpp” wewnipntbp» pwbwdlhg
pfuntd £ hpwynibph gbpwywynipinibp, huy npwywy, dwpnnt 2whbphg, ywhwbe-
untbpltphg pfunn hpwywywb wynbph unbnéntdp hpwynibph npnawyhnipynibhg:
Ubp wnséhpny' O6pYywynudu hpwyniOph qupgwugiw( wwydwbbtnpnd hpwyncbph n-
nnwyhnipjwl uyqpnibpp whwnp £ nhinwnyt ng pt npwtu hpwyniaph gepwywntp-
jwl uygpnilGph  pwnwnphg, wjl npwbu  hpwdnibph  hGeGnipnyG,  hhdGwpwn
uyqpnibp:

hOs yGpwptpnud £ hpwywuwnbndwgnpénipjwl L hpwynibph npnawyhnipjwl
thnfugnpdwygnipjwlp, wjb Yunpbih £ nhuvnwpyt) Gpyne inGuwoyntbhg: Urwohb nbw-
pntd hpwywuwinbndwagnpénipinttb hpwlwbwgynid £ wjbwtu, np wpryntbpnud dLw-
dnpdnn hpwdwywb wyunbpp hwdwwwwnwufuwbGt hpwdnibph npnawyhnipjwb
uygpntlphb: Spypnpn nEwpenid wpnbt welw hpwywywb wynbpp «GOpwpyynid
G0» npnwyhwgdwl. ybpwgynid GG Gpyhdwuwnnignibbbpp, huwnwytgynid GO
npnyplEpp L wyb: Wuwnbnhg Ggnwlwglnid Gap, np hpwynibph npnawyhnepnibp,
puwn gnpénnnijwb dLh, |hanud .

e unwuwnhy npwbu uygpnibp, nph YuOnGbtpht hwiwwwunwuuwatgynid GO
hpwywywb wywnbpp dbwynpiwb thnepnid,

T Stu dwnupawa U.Q., Mbunngjwb L hpwyniGph wnbunipniG-2: “wuwfununtegnta/Uppnip
Ydwnuwnpjwb: 6ML. - 6n.: <bnhbwywihb hpwuwnwpwyneeynta, 2011, — 448 Lo:
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e nhGwdhy npwbu gnpéplbpwg, nph wpnyniapnid hwnpwhwpynid 60 hpwy w-
Ywb wywnbpnid weyw Gpyhdwuwnnepntbbtpp, wohunwynigntbGbbnp:

Uwjnth optOunpnipjwb  dLbwynpdwl gnpéntd  hpwynitbph  npnwyhnipywb
uyqgpntbpp hwinbu £ quihu npwtu opGhunpnipywb «AynLbnipywb» swthnpnzhs: Uju-
wbu, opGhunpwywal thnthnfuniyntbbtpp wtwnp £ (060 wwwnwlwihG, ninnywé |h-
060 optbph pwgbph JyGpwgdwbp, hwuwpwywywb hwpwpbpnigntGbbph Yupgw-
ynpdwlp, Gnp hpwynibpbtph L wwpunwywbngntGbbph wdpwagnpiwbp: LAwb thn-
thnfunigyntbbbpp wewnp £ hpwywliwgybt dwdwlwyhb, shasnbr wobwwwnwy, w-
OpOndGe thnthnfunipyntbbbpp s66 Ywpnn wwwhnybp wpynibwybun L uynib o-
npGhunpnipjwl dLwynpnid:

Ppwyntbph npnawyhnignibp, hwonhuwbOwiny Yuwynibt optlunpnipjwl, dhwu-
Owywl nwwwywb wypwyunhyuwih wwwhnydwb wrewbgpn, hhdp £ unbnénid hwuw-
pwynipiwlb hwdwp hunwy nbrywy (hogine hp hpwdnibplbpp L ywpunwywonee-
jnLbbbph dwuhb, pOYwisne LW hpwglbint npwbp, dhosntr wlnpnnipNtGbbph wrlw-
nipjwl wwpwauwynid hpwydnipbbph b wwpunwywbnipinibbtph hpwgnedp Ynwrebw
wbhGwnha:

Ppwyntbph npnawyhnipjwb uygpnibphg pruntd b Gwl Shwubwywb nwunwywb
wpwyunhywih dbwynpnidp, nwunwywb wyunbph ophbwywb nudh ko duinbtnt L yb-
pwlwjdwb gnpéplpwgh Ywpgwynpnudp (res judicata): Gypnwwywb shnipjwl Up-
nwpwnwunijwb nwwnwnwop qupquwgnt  Gwuwnbwwiht hpwynibph Gpyne nen-
nnipint’ Juwywé res judicata-h L wggqwjhl nwuwnwpwbOtph nwunwywb wyunkph
Jtnobwywd |hoGint hbwn: Urweohl ninnnipnibp yGpwpetpnid £ wyb Jupswywb wy-
wnbph «ybpwpwgdwb» hGwpwynpnigjwbp, npnbp wqgqwiht nwuwnwywb hwdwywnp-
gnLd nwndéb| tho yepobwywh: Gpypnpn ninnnipyntbp yGpwpetpned £ Gney0 hGwpwyn-
pneRjwOp, uwywyl wpnbl nwwnwywb wynbph Oywwndwdp: 20wjwé Gpynt nunnnLe-
jnibabtph dhgjubg hGwn thnfuywwwygywénipjwbp npwbp niltG dh wpp werwbGadbw-
hwwnynigynttbtp, npnGp wpunwgnind 60 JupswywbO L nuunwywb wynbph nwp-
pGpwynLip’:

<wny t G261, nn npn2 htnhOwybasph 2pewlnid weyw b wyb Ywpsdhpp, np hpw-
ynitph npnawyhnipjwb L res judicata-h uygpnibpbbpp GniyOwyuwh 60, ypnid GG Gnyh
pnwlnwynipintbp, dhasntre wrewohtl wrwydb) (wb kL, pun Enigjwb, pGngpynid
res judicata-h uygpniOpn:

3. GRAUYUSNHP3MNFL

Ujuwhund, yGpngpjwy yeninidnipyntbbnph wpmynibpnid ywnnn Gp Ggpwywg-
G6(, np hpwyntbph npnwyhnepntbp.

e hpwyntbph uygpntlp t,

¢ hpwywuwnbnéwagnnénipjwl wlhpwdwlbh dwu k,

o  Yuyntb optlunpnigjwb dLwynpdwlb ninnywé gnnéplpwg t,

¢ hpwywyhpwr gnpénibbnipjwl wywwnwd hpwlwlbwgdwb dhong k,

o dwpnnt hpwyntbpbbph L wywpunwwonigyntbbbph wywhwwodwob ninnywé
Gpwatuhp t,

o nwunwywb wywntph ytpwlbwpdwbp, ophbwywb nidh dto duinbinh, wwnp-
wnwnhn Yuwuwnwniwbp, nwunwywt wypwynhywih dshwubwywonigwb b Ywynibnep-
Jwlh wwwhnydwbb ninnywé Ywbnbwywng t:

1 St'u Xavier Groussot, Timo Minssen. - Res Judicata in the Court of Justice Case-Law:
Balancing Legal Certainty with Legality? — Lund University, University of Copenhagen, 2007. -
ko 385-417:
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20wjwé wyb hwbqwiwbphb, np «hpwyntbph npnawyhnipntt» hwuywgnep)nt-
Op wrwsy t GYE htOg hpwynibph gbpwywnigiwb uygpnibphg, wjlniwdkowOhy,
dtp Ywnshpny' OEpYwynidu hpwynibph quipgugiwl wywydwbospnid hpwyntbph n-
nnawyhnipjwl uygpnibpp whwnp £ nhunwnyty ng po npwtu hpwynibph gepwywnip-
jwlG uygpnilGph  pwnwnphs, wjl npwtu  hpwdnibph  hOpGnipnyb,  hhdbwpwp
uygpnibp: Ppwywywb wanpnynipntd wubin hwuywOnud Gop hpwynibph untplGy-
wnh UYnndhg gnpénn hpwynibph 2pewGwylbnnid hp hpwynibpbtnh, wwpunwyw-
GnipyncbOBph, wpgbptbph L npwlg hGnbwbpltph hpwgnpéiwb dwywih L wwy-
dwbobph vwhdwOiwb howpwynpnigjwla pwgwyuwynipynibp, hoswbu Gwl hwlywuw-
wb L thnthnfuynn hpwywyhpwre wypwynhbwih wprynibpnid wewowgwd wbyu-
wnwhnipntbp, waywntt hpwyhswyp: Ppwywuwntbnéwagnnénipjwb L hpwynibph n-
pnawyhnipwb thnfugnpdwygnipntbp Ywnpbh £ nhunwnyt; Gpyne tnbuwlynibhg: U-
rwohl nGwpntd hpwywuwinbnéwagnpénipinttb hpwywbwgynid b wjbwbtu, np wnpn-
Jnibpnid dbwdnpdnn phpwdwywl wynbpp hwiwwwunwuuwbsd hpwynibph npn-
2wyhnipjwb uygpnibphb: Gpypnpn nbwpenid, wpntt weyw hpwywywbd wyunbpp
«GOpwnyynid GO» npnwyhwgdwl. yEpwgynd G0 Gpyhdwunnepnibbtpp, hunw-
ytgyned GG npnyplGpp L wyG: Wuwnbnhg Ggpwywgbnud Glap, np hpwyniGph npnw-
yhnigntbp, puwn gnpénnnipwb duh, (hanid .

e unwuwnhy npwbu uygpnibp, nph Yuonbbtpht hwiwwwunwuuwotgyned GO
hpwywlwb wywnbpp dLbwynpdwb thnpnid,

*  nhGwdhy npwbu gnpéplbpwg, nph wpynibpnid hwnpwhwpynid 60 hpwy w-
Ywb wywntpnid weyw GpyhdwuwnnipyntGbtpp, wohunwynipnibbtpp:

Pwgh wyn, Yuwynibd opGbunpnipgjwb duwydnpdwlb gnpéntd hpwynibph npnpw-
Yhnigjwb uygpnibpp hwbnbu t quihu npwbu optlunpnigwb «&ynLbnipjwb» swihn-
nn2hs: bpwynibph npnwyhnepjwb uygpnibphg pfuncd G0 Gwb dhwubwywb nwunw-
Yl wpwywnpywih dLwynpnidp, nwunwywb wynbph ophGwywb nidh 469 dunbbint
L y6pwlwjdwl gnpéplpwgh Ywpgwynpnudp (res judicata):
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* MPUHUMN NpaB.a,

* HeoTbemriemas YacTb NPaBOBOro TBOPYECTBA,

* NpoLecc, HanpaBreHHbI Ha opMUpPoBaHKe CTabuNbHOro 3aKOHO4aTeNbCTBA,
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* CPEACTBO HaAMexallero ocyLeCcTBNEHNS MPaBOOXPaHUTENBHON AESATENBHOCTH,

* rapaHTus, HanpasfieHHas Ha 3awuTy NpaB 1 06A3aHHOCTEN YernoBeka,

* MONOXEeHWe, HanpaBneHHOe Ha NepecMoTp cyaebHbIX akToB, BCTYNEHNE UX B
3aKOHHYI0 cuny, 00A3aTenbHOCTb WCMONHEHWs, efuHoobpasne u cTabunbHOCTb
cynebHon NpakTUKK.

lMpn aTtoM, B YyCrnoBWMAX Pa3BUTMS Npasa NPWHLMN ONPEeAdeneHHOCTM npasa
cnegyeT paccmaTpuBaTbh HE Kak COCTaBHYHO YacTb MPUHLMNA BEPXOBEHCTBA npaea, a
KaK CaMOCTOATElbHbIN, OCHOBOMONarawLiMi NpuHUUN npasa. ABTOpP paccmoTpen
B3aMMOJENCTBME MNPaBOTBOPYECTBA W ONpeAeneHHOCTU npasa C AByX nosvuun. B
nepBoM Ccrny4ae npaBOTBOPYECTBO OCYLLECTBNAETCS Takum obpasom, 4TOObI
dopmMupyloLLIMECST  MpaBOBble  akTbl COOTBETCTBOBANW  MPUMHUMUMY  MNpaBOBOW
onpegeneHHoctn. Bo BTopoM cnyyae onpegeneHuto  «NOABEPralwTCa»  yxe
CYLLIECTBYIOLLME NPaABOBbIE aKTbl: YCTPAHATCA HESICHOCTU, YTOYHSKOTCSA NMOMNOXEHUS U
T.M.

ABTOp npuen K BbiBOAy, YTO OMpedeneHHoCTb NpaeBa no ¢opMe AeNCTBUSA
MOXHO pasgennTb Ha CTaTU4ecKMM - Kak MpuHUUN, nNpaBuiiam KOTOpOro
COOTBETCTBYIOT NPaBOBbIE aKTbl HA CTaaMM POPMUPOBAHUSA, N HA OUHAMMUYHBIN - KaK
npouecc, B pesynbtate KOTOPOro NpeogoneBatoTCss HESICHOCTU U HeoNpeaeneHHOCTH
B MPaBOBbIX akTax. B 3akmyeHne aBTOp yCTAaHOBWI, YTO MPUHLUUM ONpeaeneHHOCTH
npaBa sBMSeTCd Mepow «rMbKoCcTM» 3akoHogaTenbCcTBa npu  opmMMpoBaHUM
CTabunbHOro 3akoHogaTenbLCTBa.

KnioueBble CnoBa — orpegesieHHOCTb npaBa, opMaribHas MpaBoBas Orpese-
JIEHHOCTb, PABOBAsi HEOIMPEAESIEHHOCTb, GOPMUPOBAaHNE YCTONYMBOIO 3aKOHOAAE-
TE/IbCTBA, B3aNMOCBSI3b MEXZY MPpaBOTBOPYECTBOM U ONPEAESIEHHOCTBIO 1PaBa, Mepa
«IMOKOCTUY 3aKOHOAATE/IbCTBAE, [IPEOLOSIEHNE [BYCMbICIIEHHOCTEN U HEONpese-
JIEHHOCTEM

HISTORICAL-PHILOSOPHICAL ASPECTS
OF CERTAINTY OF LAW
Ani Sargsyan

Applicant at the YSU Chair of Theory
and History of State and Law
ani2bsargsyan1097@gmail.com,
ORCID - 0000-0002-5586-1129

Within the framework of this scientific article, the author discussed the legal
content of the terms “certainty of act”, “certainty of law”, “legal certainty”, “formal
certainty of law”, “uncertainty of law”, “legal uncertainty”. The analysis was carried out
on the basis of a comprehensive study of the works of a number of lawyer-scientists
and philosophers G.F. Hegel and |. Kant.

The author touched upon the problem of certainty and uncertainty of law,
certainty of law and law-making activity, as well as the relationship with other
principles of law.

The author came to the conclusion that the certainty of law is.

* principle of law,

* an integral part of lawmaking process,

* a process directed to creating stable legislation,

» a means of proper implementation of law-enforcement activities,
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* a guarantee directed to protecting human rights and obligations,

* a regulation directed to reviewing judicial acts, their entry into legal force,
mandatory execution, uniformity and stability of judicial practice.

At the same time, in the conditions of development of law, the principle of
certainty of law should be considered not as an integral part of the principle of the rule
of law, but as an independent, fundamental principle of law. The author examined the
interaction of lawmaking and the certainty of law from two positions. In the first
case,the lawmaking process is carried out in such a way that the forming legal acts
comply with the principle of legal certainty. In the second case, already existing legal
acts are “subjected” to certainty: ambiguities are eliminated, provisions are clarified,
etc.

The author came to the conclusion that the certainty of law in terms of the form of
action can be divided into static - as a principle whose rules correspond to legal acts
at the stage of formation, and dynamic - as a process as a result of which ambiguities
and uncertainties in legal acts are overcome. In conclusion, the author established
that the principle of certainty of law is a measure of the “flexibility” of legislation in the
formation of stable legislation.

Key words — cerfainty of law,; formal certainty of law; legal uncertainty;
development of sustainable legislation; correlation between lawmaking and certainty
of law; measure of "flexibility” of legislation; overcoming ambiguities and uncertainties
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Lwiwrennwghn: Unyl hnnjwénud winpwnwné b yuwwnwpyt, Uqquihb dnnnyh
L gnpSwnhp nt nwunwywb h2fuwbnegnibbtph hnfuhwpwpetpnipNlGbph: <bnh-
0wyl wyb Bgpuwyugnipjwb t hwOqgb], np fjunphpnwpwOwywbO dnnbih ywpwagwynid
wGwnwywb p2fuwbnipjwb &nintph Yynnihg hpwywbwgynn gnpéwenypltpt hpwlw-
Ontd hwjwuwpwanp pOnyp sntbb0 L dhgjubghg nwpptpynid 60 hpwywpwbwywb
nidny nt pnulnwynipjwip, wyb  optlunhp h2fuwbnipjwb gnpénilObnipnltGb nLbh
onGhunpwywb pGnyp, huy nwunwywb L gnpdwnhp h2fuwbnipntbGGphbp” Ghpwo-
nGOunpwywah: <nnwénid plngéynid b OGwbe wjb qunwihwnpp, np optlunhp hpfuw-
Gnigyntbp h2fuwbnigywb gynwu gninbpp GYwundwip ntbh wuwbu Ynsywd «gnpdw-
rnipwihb gGpwyuwnipiniay, hasa hupthlb swtwp b nhunwnyt] npwbu weunwywb hp-
fuwlnipjwb optbunhp, gnpéwnhp L nwunwywb h2fuwbniwb gninEph dhole uwh-
Gwlwnpwywl hwjwuwpwyenipjwl fuwfunnid: Pwbgh h2fuwlnipnibbGph pw-
dwliwb L hwywuwpwyzrdwb uygpnibph Eniginibp ng pE hpfuwbnijwb &ninGphb
hwjwuwpwgnp gnpéwenypltn yGpwwwhtGi G t, npnbp, h2fuwbnipywb &nintph
gnpowenypltph pGnypny wwjdwbwynpywd, wpntl huy hwjwuwpwgnp s6a, wy
wGwnwywb hfuwbnipjwlb jnipwpwbsnip ninht wohpwdbwn L pwdwpwp (hwagn-
nnipintGGEnph tpwiwnpdwb shongny ytpohbUtphu gnpédwenipwiht waywiuntgjwb
wwwhnynudl t: UbnpwnwrOwiny hwnght, np optbunhp L gnpéwnhp hfluwbnipjw
gininbph thnfuhwpwptpnipntGbtpnid Yehuinpnbwywb hwpgtphg d6Yp gnpédwnhp
haluwlnigwb GYwwndwdp funphpnwpwlwywb yepwhuynnnipynibl £, L Ywnplnptb-
(ny, np Gowl wywydwobaspnd wrwOgpwihb Ywnlnpnipynil £ dGrp ptpnud gnpdwinhn
holuwbnipgwb (Jupswwtunh) gbpp2fuwlnipjulb quuiwb hwdwp gnpénlb dGuw-
Ohqultph Owpuwuwntunidp, henhbwyp optlunhp h2fuwlnipjwl Ynndhg gnpdwnhp
h2fuwlnigwb GYwwndwdp wpnyntbwybun yepwhuynnnipjwb hpwywbwgiwb pwnw-
pwywb Gpwfuhp nhunwpynid £ nudbn funphpnwpwbwywb pGnnhdnipwbt weyw-
jnupintbp, pwbgh pnnhdnipjwb Yujwgdw gifuwynp swhwbh? t nwrGnid ny b hp-
fuwlnipjwip hpwyntbph, wy hpwynebpny h2fuwbnipjwl uwhdwbwthwynidp:

Pwlwih pwetp — Uwhdwlwnnpnueinil, onpbaunpn, gnpdwnpn, nuuwnwlwl fp-
fuwbnyainiGGEN, funphpnwnwiwlywl dnnby, funphpnwnwawlwl pnaGnnhdniyeindl,; fp-
fuwGnipintGG6EpH tnwpnwGowwnnid L hwdwuwnwlpend; gnpdwenipuyhl qanwlw-
Jnipntl; pwnwpwlw( dEowdwulnigntb; funphpnwnpwlwlyw( Jenwhulynnniygind(:

1. ubPUonNtaE3Ntu
Unyb hnnwénid wlnpwnwné § ywwwpyt), Ugquihb dnnndh L gnpdwnhp nt

nwwnwlwb h2fuwbnipnibGtsph hnfuhwpwpetpnepnlbbbphb: <GnhGwyt wyb Ggpw-
Yugnipjwbl £ hwbgby, np funphpnwpwlwywb dnnbih ywpwquynid yenwywb hp-
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fuwbnipjwl gnintph Ynndhg hpwywbwgynn gnpdwenypltbnt hpwywinid hwyw-
uwpuwgannp pbnyp sniO60 L dhgjwbghg wnwpptpynid 60 hpwywpwlwywb nudny nt
pnwlnuwynipjwip, wjb £ opthunhp h2fuwbnipjwb gnpénLbEnipntGlG nubh opblun-
pwywlb pGnyp, huy nwunwywl L gnpéwnhp h2luwbnigntbbephbp’ Bopwonthunpw-
ywb: <nnwénid plngoynid £ Gwb wyb qunwihwpp, np optlunhp h2fluwbninilp
holuwOnugjwb gnwu gninGph GYwwndwdp nbh wjuwbu Ynswsd «gnpdwenipwihl
gbpwywynipyntby», hbst hGpthb swEwp b nhnwpyt npwtu wewnwywb h2fuwbnep-
Jwl optbunhn, gnpdwnhp L nwwnwywb h2fuwbnipjwb &nintph dhol uwhdwbwnpuw-
Ywl hwywuwpwyenigjwb fuwfuwnnid: Pwbgh h2luwbGngntbObph pwdwbdwb L
hwywuwpwyrdwb uygpnibph Enipyntp ns pE hpfuwbnipywb &ninGpht hwywuw-
pwgnn gnpéwrenplEn yepwwwhbib £, npnbp, holuwbnipjwb £ninbph gnpéwnenie-
GGph pOnypnd wwjiwbwynpjwé, wpntt huy hwjwuwnpwanp s60, wy wbEunwywb
h2luwbnigjwb jnipwpwbsnip £ninhbt wohpwdtwn L pwdwpwp thwgnpnegintbbtph
npwdwnpdwb dhongny ybpehtbtphu gnpéwenipwiht wOywuntpjwl wwywhnynedl
t: UbnpwnwrOwiny hwnpghl, np optlunhp L gnpdwnhp h2fuwlnipjwb &nwntph
thnjuhwpwptpnijNtGOEpnd YshuinpnGwwb hwpgbphg dtyp gnpéwnhp h2fuwbnip-
Jwlb GYwwndwip unphpnwpwlwlwb yspwhuynnnegincb £, L Ywplnptind, np 0dwb
wwjdwbbaEpnd wewOgpwihb Gwbwynipinil £ dGrp pbpnid gnpdwnhp hpfuwGnipe-
Jwlb (upswwbtwnh) gph2fuwbnipywb quuwiwl hwdwnp gnpénil dGuwbhgqibbph Ow-
fuwwnbunidp, hbnhbwyp optbunhp hpfuwbnipjwb Ynnihg gnpéwnhp h2fuwbnipjwb
Gywundwdp wpryntbwybun yspwhuynnnigjwt hpwywlwgdwl pwnwpwywb Gpwp-
fuhp nhunwnyndd £ nudbin funphpnupwlwywb pbnnhdnipjwb weywynipntp, pwGgh
pGnnhdnipjwb Ywjwglwb gifuwdnp swhwbhy £ nwebnid ng g h2luwbnipjwdp hpw-
ynibph, wy hpwynibpny h2fuwbnipjwlb uwhdwbwhwynedp:

{wjwunwbh <wbpwwtwunnipinibnud funphpnwpwowywb dnnbiht wognuip Go-
pwnpnid £t Ugqqwihb dnnngh gnpéwenipwiht nGpwywwnwpnipjwl npnwyh thnthn-
funipntb gnpdwinhp Nt nwunwywb h2fuwbnipjwb gnintph hn hnfjuhwpwpebpnee-
JnL006pp yE6pwbwydwb dhongny:

2015 pdwywbh thnihnfunipynibbtinny << Uwhdwbwnpnipjwdp Ugquihb dnnn-
dp pOnipwanyb) b Gpep hwuinywbhG6pny Uqquihb dnnndp OGpYwjwgnigswywb
dwpdhO t, hpwlwOwglnid t opGhunhp h2fuwbnipynit, yspwhuynnnigintb £ hpwlw-
Gwglnid gnpdwnhp h2fuwbnugwb Gwwndwdp: Uju wenidny, Yunponwd Glp, np <4
UwhiwbwnpnipniOp, funphpnwpwbwywb dnnbih dh wpp wGwnnipntbbbph uwh-
Gwlwnpnipntbb6ph b hwibdwwnwé, wrwownhdwywb t, hOsp wwydwbwynp-
Jwd t Gpwlny, np funphpnwpwbwywb dnnGh npny wtunnepyntbbEph uwhdwOwn-
pnuginLbOBn funphpnwpwbp hwdwnpnud 66 Jhwyb opGbunhp L GGpYwywgnigswwb
dwndhb (UwytnnOhwih vwhdwOwnpnigjwb 61-nn hnny.), npnz nbwpbpnid’ optlu-
nhp L yGpwhuynn dwpdhb (Rninwnphwih uwhiwbwnpnipjwb 62-nn hnny.), huy Gp-
ptul k| 0hw)b opthunhp dwpdhG (2Guhwih uwhdwbwnpniejwb 15-nn hnny.):

2. OnbGunpn L gnpdwnpn fpfuwGnysiniGGanh thnfubwnwpbnnugin GGGnn

Pofuwlnipynibbbph pwdwOiwb L hwjwuwpwyriwld wwywhnydwb ntuwby-
Jjntbhg Ywnplnp £ opGGunhp hpjuwbnigjwlb gnpdwenipwiht nbph yGpniénie)nilp
wuwngbnt hwdwn, pb fjunphpnwpwOwywb dnnbh wwpwgwinid wyt niah” wpngnp
gbpwywynipyntl hpfuwbnupjwb gnwu gninbph 0Ywwndwadp: <wny £ 026, np weunw-
Ywh pfuwlbnigjwb gninGph Ynndhg hpwywlwgynn gnpéwenyplbpp hpwywbnid
hwywuwnpwgnnp pbnyp snibb0 L dhgjwbghg tnnwnpptpynid G0 hpwdwpwbwywb ne-
dny nv pndwlnuynipjwip, wb &t opGlaunpn pofuwlniguul gnpdniGbniginiGa niGh o-
nGaunnuwlywl panyp, huly nunwlwl L gnpdwnpn pyfuwlneiniGabphln” Gapwo-
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nEaupnwilpw: <wyh welbind wyn hwbgwdwbOpp, hGswbu Gwb funphpnwpwOwywb
annGhG pGnpny werwbdGwhwwnynipintbbbpp gunbnid GOp, np optlunhn h2fuwlntp-
nLp h2luwlnipywb Yynwu gninbph GYwwndwdp nlbh, wuwbu Ynsyws, «qnpdwent-
puwyhl gepwlpuynipn6»’, npp wwydwowynpywé £ hnlyw; gnpénGGepny’ w) opklu-
nhp h2fuwlnigntbb wadhowywl [Gghunhdnigjwdp odnywd h2fuwbnipjulb dhwy
&ninG k£, p) hpwywlwgOnid £ uwhdwbwnhp h2fuwlnipynid’ |hwgnpnipntd unwOé-
OGNy thnthnfunipynit L (pwgnid Yuwwnwnptine Uwhdwbwnpnigjwb npn hnndwébt-
npnud L, pwgh wyn, pbnninud £ optGpbtp, nnnGg hhdwO ypw gnpénid 60 wbunwyw
h2fuwlOnigwb gyntu dwpdhbOtpp, q) h2luwbnipywb gnwu gnintph L dwpdhbGtph
ALwynpiwl wnpnip £, n) ypwhuynnniginib £ hpwywbwgbnud gnpdwnhp hzfuw-
Onigywl Ojwwndwdp, Ywnpnn  wGdunwhnipnid hwjnOb, Ywerwywpnipjwbp, ww)-
nnlwOy wib] << Owjuwgwhh0, wy uwhdwOwnpwywb dwpdhGobph nEYwywnlt-
nhb L wOnwdbtnhG:

funphpnwpwliwywb Yuwewjwndwb duh wywpdwbspnid optlunhp h2fuwbnipe-
Jwl «gnpéwenipwiht gEpwywynieynt» nLbGOwint hwwnwOh0 hapOhG swbuinp t np-
wnwnytp npwbu hpluwbnipjwb £nintph dhol uwhdwbwnpwywb hwywuwpwyenep-
jwl, hGnbwpwnp  Owbk  pfuwbnipnibbGph pwdwOdwb L hwywuwnpwy2rdw
uygpnibph fuwfunned, pwbgh h2fuwbnipNtbbtEnh pwdwbOdwb (wpwbowuindwb) b
hwywuwnpwyrdwb uygpnibph hhibwywb Gywwnwyp ns pE h2fuwlnipwl &jnink-
nht hwywuwnpwgnp gnpéwenypltn yspwwwhbio £, npnbp, wwjiwbwynpwdé hp-
fuwbnipjwb &nintph gnpéwenypltph pUnypeny, wpntb huy hwywuwpwagnp s60, wyg
wGwnwywb h2fuwbnipjwb jnupwpwbsnip &ninh hGunhuinighnOwy L gnpdwencpwihl
pwywpwp wolywfunipjwbt wwwhnynudb k:

OpGOunhp p2fuwlnipjwlb gnpéwenipwiht gGpwywinueiNtip wwjdwbwynpnn
hhiGwywb gnpénbGEphg dEHGO wyl £, np UqquihG dnnnyp wOdhowywb dnnnypnw-
dJwpnipgjwip odinwd thwy dwpdhtl k: Wu wenwind, funphpnwpwOwywb dnnbh
nbGwpnid hwnpwhwpynid b wbunwywb h2fuwbnipub wbhdhowywb |Gghunhdntpjwdp
odnywd tpynt dwpdhbabph <wbpwwbtwnigwb Gwjuwgqwhh L Uqquhlt dnnndh
dpol pwnwpwwl wrdwwundwl wrwowgliwl hGwpwynpnipynitbp, pwOh np <wa-
puwwtunniwl Gwuwgwhp wybu gpywé b wbshowlwb dnnnypnwh2fuwbnepnt-
bhg:

OnGOunhp p2fuwlnipjwlb gnpéwenipwiht gGpwywinipiNtip wwjdwbwynpnn
hwonnpn hhdGwywb gnpénbp gnpénibbnipwb optlunpwywb panyeh £: Ugquihb dn-
nnyh Yynnuhg ontbplEph plnnibnudp Gpw pwgwehy thwanpnienibl k:

<weonnn gnpénbl wyb t, np Ugguyhb dnnnyp wEwnwywb hfluwbnipjwb oh 2wnp
dwpuhGbph dLwydnpdwl wnpnpl £2: Uggquhb dnnnyb pGunpnid | <wbpwwbunne-
Jjwl OGwfuwquwhhO, GwOwynid | Jwpswwtwnhb, dbwdnpnud b uewdwpnipinia b
wiywu uwhdwlwnpwywb dwpdhbbbn, dwubwygnid b nwunwywb hluwbnijwb
ALwynpiwlp, Ywpnn £ dlwynptp hGpbwywp dwpdhGGen:

Lwny t 46, np funphpnwpwOwywb dinnbh wwpwgwynwd Lu optbunhp L gnp-
ownhn h2fuwbnipywl gninbph thnfuhwpwptpnegNLbbGGpnud wrwbgpwihG hwpgbnhg
06Un Yurwdwnpmpiuwt dhwdnpdwl hwnpgt F. <6inbwpwp’ Yuntd funphpnupwbw-
Ywl deodwdwubnipywb dLuwynpnidp Gwubwrewe Gpwfuhp § uwrewdwpnipjwb gnp-
ontbbnipjwb Yuynibnipgywl wwwhnydwb wnGuwbynibhg: Ypwlng hwintpd, Ywrew-

" Urwyt] dwlwpwiwul wnbu Gwl BespykoB A. EAVHCTBO rocydapcTBeHHOW Bfactv
3aKoHagaTenbHas BracTb B CUCTeMe paspgenenus Briacten, YensidomHck, «HOxHo-Ypanckum
ropuanyeckunii BectHuk». 2012, Ne 6 (37), Lo 29:

2 Un dwuhO dwOwpwiwul wnbu Makcumosa E.H. Cuctema pasgeneHvss Bnacten Kak
WCTOYHUK AUCHYHKUUM NOSIUTUYECKOTO ynpaBneHun, xypHan «lpamotay». Tambos, 2013, Ne 9
(35), k9 102:
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Jwpnipjwb gnpénibtnipwb Yuwynibnigywlt wwwhnydwb fulnhpp, d6p Ywunpéhpnd,
wlhpwdtwn £ nhuwnyb) Gpynt nmbuwbynibhg dh nGwpenid, Gpp Yuyntd funphpnw-
pwlwywb dG6wdwubnipnibp dLbwynpyby b wrwlg pwnwpwywl Ynwihghw Yuwg-
gGint, L gnwu nbwpeniy, Gpp Yuwrwywpnipntbp dLuwynpyb) b pwunwpwywb Ynwih-
ghw Ywaqubkint dhongny®: W0 nbwpnty, tpp Yuynta funphpnupwbwywb dkédwiwu-
Gnipyntbp dLwynpynid | wewbg puwnwpwywb Yynwihghwh, npwtu YwOna, dlwynp-
ynud b dhwyniuwygwywb Yuyntd ywrewywpnigintl, huy wjt nbwpntyd, Gpp Yuyni
funphpnuwpwOwywb dEéwdwubnigyntip dLwynpynid £ punwpwywb Ynwihghwih
thongny, www dLwdnpynid £ ng wylpwb Yuyntt ynwihghnb jurwdwpnipnil: Ybp-
ohb nGwpnid Ywrwywpnipjwb gnpéncbtinipjwb Yuynibnipjwb wwwhnydwb juGnhpp
wrwyb] hpwuwnwy £ nwelnud, pwGh np Ynwihghnb YurwywpnipntbGeph dhowg-
gwjht thnpdh nwunidbwuppnegyntbhg pfuncd | wyl, np dbwynpwé punwpwyw
Unwihghwlbph  thiniqiwlb  hGnbwbpny  Ywrewywnpnigntblbpp hwdwfuwyh
wlduunwhnipjwl pyb GO unwbnid: Opplwy <nibguphwyntd 1989-2013pp. dLw-
Jnnyky 64 9 Yynwihghnb Ywrwdwnpnignibbtin, nnnbghg 4-hb fjunphpnwpwbp wbyu-
wnwhnigntl £ hwyuinlt), Lehwunwbned 1992-2013 pR. dLbwynpytb) GO 12 Yuwrwyw-
pnuginLbbbn, npnbghg 6-h0 funphpnwpw(l wajunwhnipynia t hwjuinOb], huy Uinyt-
Ohwynud dLwynpywé Jytpoht 14 urwywpnipntbbbphg funphpnwipwbb wojuwnw-
hnigintt £ hwyunbtp 8-hG: CGn npnud, Lnpytghwynid 1997-2013pR. dLwdnpywd 5
YwrwywpnipjntbOtphg 4-p Gnbp 60 Ynwihghnh: YwOhwynid (1982-2015pp.) L dhi-
(wlnhwynud (1977-2016pR.) pninp Ywrwywnnigntbbtpp Gnby GG ynwihghnb: <wyb-
(60p, np Yuwrwywpnipjwb gnpénibbnipywl woyuwyntGniginibp UwhdwlOwnpnigjwdp
Owuwwnbujwé nbwptpnid hwbgbgtnud £ Gwbk Uggwihb dnnnyh wnpdwydwhb (149-
npn hnny. 3-pn dwu, 151-pn hnny. 4-nn dwu): Ntunh Yupnn Gbp thwuwnbl, np 6h ynn-
uhg uwynih funphpnwpwlwywl deéwiwubnipjwb dLwdnpiwb dhongny Ywrwyw-
pnipjwb gnpénibtniywb Yuyninipjwl Gpwfuwdnpnudp Yuwrewywnnipjwb gnpént-
GEnipjwl wwwhndwl Gpwtuhp £, huy gnwu Ynndhg funphpnwpwOh ynnihg Yw-
rwywpnigjwl gnpéncbbnipyub Yuynibnipyniop swwwhnyGip funphpnwpwbh wp-
Awydwb hhdp:

Ontlunhp — gnpéwnhp h2fuwbnigwb ZninGph thnfuhwpwptpnegnLGbbpnud w-
rwlOgpwiht Gnwu hwpgp, d6p Ywpshpnd, gnpédwnhp h2fuwlnipjwl GUwndwdp
funphpnuwpwOwywb Jepwhuynnnegintbb £, hGsh £ hp hGppht Gwbwynid | Ywrew-
Jwpnipjwl ntph nt wwunwuuwbwwnynigwb deéwgnid Gpyph Yuynid quipgwgnid
wwwhnybint, pbpwghy, dhobwdwdiytun L hGrwalywpwihlt wrwobwhtppnientbOb-
np hunnwytglbint L npwlg hwiwndtp dpwgpwlwwwnwywiht pwnwpwywbnipnil
hpwywOwgObint ninnnipjwidp?: MGwnp £ Gyuwt], np wyn wenwdny funphpnwpuOw-
Ywb dnnbip npnwyh dwpunwbhpwybplbp b ywpnibwynd wwydwowynpdwdé wyl
hwOgqwdwbpny, np h2fuwlnipjwl optlunhp L gnpdwinhp &ninEpp dlwynpynid GO
Gnyy0 pwnwpwywb nudh Ynndhg, nph wprynibpnid h2fuwlbnipjwb Gpywé &nunbpp
gqubyntd GG Onyl pwnwpwywl nidh dtrpnid®: Uu wwpwawnid hwng b wepwow-
Gnud, pb Uggwjhlb dnnnynid pwnwpwywb dEéwidwubnienibd ntbbgnn nidp wprynp
Ynpubnph” pwywpuwp pwnwpwywl Yuwdp hp Ynndhg dbwynpqwé Ywrwywpnip-

T «2Onpwywl ontlughpp» << uwhdwbwnpwywb optiGph 96-pn hnnywoép Gwfuwunbunid k
pwnwpwlwb Ynwihghw Ywqdbint dhongny Yuynib funphpnwpwlwywb dedwiwubnienil
dLwynptint hGwpwydnpnipintl:

2 St'u MubhGywo 9.P., Uywqua 4Y.U., Uwlwuywh UU. Uwhiwbwnpuywb pwpbnfuncd-
GGph hwyEgwywnpah npnyplEpp L npwbg hpwgdiwb hhdbwywb ninnnipyntbbtpp <wjwuwnwbh
LwlOpwwbwnnipynibney, Gpluwa, 2015, o 150-151:

3 Unwybi| dwOpwiwulb int'u Ergun Oz. Contemporary Turkish politics, challenges to democratic
consolidation, “Lynne Reinner publishers”, 2000, L9 86:
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jwl, wyuhbplb' gnpéwinhp h2fuwbnipjwl O4wwndwdp wpynibwytbwn funphpnwnpwOw-
Ywb yepwhuynnnipintd ppwlwbwgbbint hwdwp:

Uybhwywn t, np yepp G2dwé wywpwquynd Ugquight dnnnynid punuwpwywl dGow-
dwulnipntt Ywaqinn nudp npnawyh Yupuinqwénipini £ qgnud uwrewydwnnipywb
gnpénLbbnipywb GYwundwdp wpryntbwytbun fjunphpnupwlwywb ytGpwhuynnnipgywb p-
nwywbwgdwb hwpgnid, pwOh np funphpnwnpwbOwywb dnnGpnd, npwtu Ywlnb, Jwp-
swwtwnp funphpnupwowywb déwdwulnigintd nlibgnn pwnwpwywl nidh nGYw-
JwnG £, npnd ywypdwbwynpywoé £ Ugquht dnnnynid fjunphpnuwpwOwywb dedwdwu-
Onupywb pwnwpwywb gnpénibtnegntbp Ywlwlndwé ko Ynndhg Ynuwygnipywb nk-
Ywywnph, gjnu Ynnihg ywpswwtwnh nhppnpnnidtbpny: Wu Yuwwygnigjudp U.Ant-
ybpdtl hpwywghnptl Gnd £, np funphpnwipwbwywb dnnGind h2fuwbnepynibp Yeown-
pnOw0nud b Jwpswwtunh dbrpnid, L Yniuwlygwywb Yupgp nt Jupswwtuwnh huynnw-
Yyuwl (swylkpp hwgbglnud G0 gnpdwnhp hpfuwbnipwb gbph2luwtnpywb’: <Gunlw-
pwn’ funphpnwpwOwywb dnnntd wewbgpwihb Ywplnpniendb t d6rp pGpnud gnpéw-
nbp hzfuwlnigyub (Junpswwtwh) gephiuwlnipjwlt quudwl hwiwnp gnpénib dGfuw-
Ghqubbph Gwfuwuntunudp, npp Gpwfuhp Yhwinhuwlw pwnwpwywb Ythunpnbwgnt-
thg L 06Ow0nphhg funtuwhtint hwdwp:

Optlunhp L gnpdwinhp h2fuwbnipjwb ZninGpnud pwnwpwywb qbphzfluwbnee-
Jwal fulnpph0 wanpwnwndb] b Gl d&GGwnhhyh hwGdGuwdnnnyn G 610y np Yniuwlguw-
Luwl hwidwlwnagnp funpnhpnwpwOwlwl dnnbnid Gyuwqbglnid F gnpndwenipuwhl puw-
dwlnidn Guwpwdwnpnipiwl L funphpnuwnpwoh dhol: BGwtGwn Gniuwlgwlwl d6fuw-
GhqulEnn Guwuwnnid &G opbaunpn L gnpdwnpn fpfuwlnieiul sininbnh dhol hwdw-
gnndwlgnipiwln, npp funphpnwnwiwbwl Gunwdwniowl wewOdbwhwuwnynygindGa
b uwluyl wyn nbGupnid ppfuwGnisiniGGEph pwdwanidn sh wahbunwin(?:

Jtpp G2qwéhg wybhwyn b nwrelnud, np funphpnupwlwywb dnnbGih wewnnipe-
jnLabBpnid opGhunhp h2fuwbniupwb Ynnihg gnpéwnhp h2fluwbnpjwb GYwndwdp
wpyntbwybun funphpnwpwbwywb yepwhuynnnipjwb hpwywbwgiwb hwdwn wbh-
pwdtwn 60 pwywpwp pwnwpwywh Gpwtuhpltp, npwhuhGBnphg Ywnpnn £ hwnh-
uwlw) nidbn pGnnhdntgwb weywnigintbp, npnyhGwnl plnnhdnienibp ng dh Yepw
Ywwlnwé st h2funn Yyniuwygwywb pwhtpny L wewolwhbppnipnttltpny, wy
pOhwywrwyp, Ynsywé |haGiny pwunwpwlwb nwwnnid hp gnpénilbnipjudp www-
hndGint pwnwpwlwb pwqiwywnpénipnil, wtwp [ pllwnwwh L hwdwwwunwu-
fjuwl gnpéhpltph dhongny quwh h2funn pwnuwpwywb nudh gnpénibbnipnitp” wyn
Utpw Gwwuwnbind gnpdwnhp h2fuwbnipwb GYwwnidwdp funphpnwpwlwywb yb-
pwhuynnnipjwb wprynibwybuwnnipjwb pwpdpwgdwp:

hGswbu <wjwunwlh <wOpwwGwnnegnibned, wjlwbu k] dwiwbwywyhg dn-
nnypnwyuwpwywb Gpypbtpnd ywrepwdbbnbbpp yepwhuynnuywb gnpéwenypl h-
pwywbwglnid 50 hhaGwywbnd UwhdwlOwnpnigjwip wdpwgpywdé Gnpdtphl hw-
dwwwuwnwufuwb: Ophtwy LehwuwinwOnd UGjiho UwhdwOwnpniginitbp inydby t yb-
pwhuynnuywb hwgnpniintl, nph hpwywlwgdwlb wrwolwiht ninpnbent GO
wwrwikiwnhb hwdbunne wbEunwywb dwpdhbtOtph dLbwynpnudp b npwbg gnpoént-
OGnugywb hpdnbplbph npnanudp, gnpdwnhn h2fuwbnipjwb yEpwhuynudp, pjnob-
nwdhlwluwywb Jepwhuynnnignibp, wpwnwpht pwnwpwywOnipjwb hwngbph
Jtpwhuynnnieynibp®: <wnywbwywl t, np ntebu 1789p. dpwluhwih Ugquyhl dn-

1 St'u Duverger M. Political parties, their organization and activity in the modern state, New
York, “John Wiley”, L9 339:

2 Sk'u European commission for democracy through Law. «Constitutional review design and
functions>implications for the separation of powers», 2014, 9 12:

3 St'u TpeweTeHkoBa H.KO. O napnameHTckom KoHTpone B Monckoi Pecny6rike. «XypHan
Poccuiickoro npaso». M., 2000, Ne 10, £9 155-156:
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nndp Uwpnnt L pwnwpwgnt hpwyntbpbtph hrswwagph 15-nn hnnwénid G4 t.
«SwuwpwynipintGb ppwynibp nbh hwyhy wwhwbobint hp Jwpswlwqih guwoyw-
gwé whwmwywl dwewinnhg»': Paswbu wbuGmd GGp, wybh pwl phnt nwn wewy
dwpnhly wwhwiely GO whunwlwl prpnn wuwpunnbpuwGbnh hupybundnyginiap L ww-
wnwfuwlunindnigindp hwuwnwynigiw weel: UYGiht Jspwhuynnniginip wywiejw-
dGanwywb hwywyzhelbph Nt quuynuittph wwwhnydwb wdtowdnnny pnwywpw-
Ywb &L0 E: «Ujbuinkn, npuinbn wwrejwdktwh ntpp y&enpng £ uewywpnipjwl dLuw-
Jnpdwb gnpénil, pwpdpwagnyb GEpluywgnigswwl hwunmwwnnipjwl ybpwhuyn-
nnipjwb gnpswenypep gnpdwnhn h2fluwbnipwb GYwundwip wywreiwdbthunwywb pln-
nhdantpjwb gnpénilbnipjwlt wjwlnwywl nwwnb t: Ophlwy Pphurnwliwywl wwe-
(wakbwnnd «pbnnhdnepintt — dESwdwulnipynib» hwpwpbpnipntbp pUnpnaynid L
Gpwlny, np dGSwdwubnigntlp «wrwywnnud E», huy pbnnhdnipynibp’ «yEpwhu-
yntd», Gywwnh nLaGGwny, np hunwguwnid hGwpwynp £ nGpGph hindhinfuntpnt»?2:;
Uwrwywpnipgjwl GYuwniwdp ywrejwdbiunwwb yspwhuynnnipinibp Ywpln-
pwantj0 gnpédhp b ophbwywbnipywl, gnpdwnhn h2fuwbnipywb wpnyntbwyGunnipjwl
wwwhnydwb L hwuwpwynigjwlp hwyybunne (hGGne hwdwp: Wu hwbgwdwbOpp
ywplnpt t Q. <wpnipntywlp pngéting uwhdwOwnpwywb wihpwdtwn L pwyw-
pwp Gpwyfuhplbp nibtgnn funphpnwpwbtwywh hnppwiwubnipjwb wpyntbGwybun
gnpénibtnipjub L hwywyzenn ntph wipwwOndwo wohpwdtnnipnibp®, huy U.
Lwpnipntywibp G26; £, np h2luwlnigntbbbph pwdwbOiwl L hwdwuwpwyyriwb
uygpniiph wwwhnydwl hwdwp npnawyh fubnhp npywé £ Gwl punwpwywb thnp-
pwiwubnipwb weolk, npp wtwnp  hGwpwdnpnipintd L Ywpnnnieynit nibGow pw-
nwpwywl dGéwdiwulnipjwlip wwhbint hp uwhdwlbwnpwywb (hwgnpnigntbbtph
nwpwnild, hwywewy nbwpenid nt wynin gnpé YyntbGhwbp dhwyniuwygwywlb
funphpnwpwOh htuin' hp pninp pwgwuwyuwb hnbwbapbtpny*: Lyywé ubnpha win-
pwnwndb| b Gwl Y&abwnplyh hwadbwdnnndp L6 nd, nn funphpnwnwiah hhdGuwlwl
qgnndwenyplbnhg t funphpnwpwOwlwl Jenwhulnnnupiwl pnwlwbwgnidp, npnid
wlbOwiES nbpp wwinlwind F pwnwpwlwa pGonnpdnipiuGn’: onphpnwpnwiwlwi
pannhdnigiuul Gunpbnpnigiwl plngddwl inGuwblyniGhg wnbnha | doptinty Gwl Gy-
nnwugh funphpnh funphpnuwpwiwlwl Jehwdnndh Jhuywlnswds wyl npnypp, huw-
dwdwyl nph’ jnupwipwalgmn wuwnnuygyimts mGh uurwidwpnugindd, uwluyG shuyG on-
nnypnuwpwlwGaEnt nGka paonpdmygmlf: Cun npndd, funphpnunwawywb pn-
nhdnigntlp swGwp £ uwhdwbwdwydh dhwyb gnpdwnhp h2fuwbnipjwb gnpént-
Genipyntbp pGOwnwuwnbiny, wbwp t wewowpyh hhdtwynpdwd wypbunpwbpwihl
(nLenLdbbp, hp gnpénibtnuwdp fupwbh Ywenignnwywl pwlwygnipintbbbph Yw-
npniip, funphpnupwOnod wwwhnyh gunuidhwpwywo puwgqdwywpénipyntl, Gujwuwnh
pwnwpwlywb gnpéplpwgltph ophbwywbnipw, hwyybEunynnuywlnipjulb L pw-
thwbghynipywlb wipwwbniwop: Uuwnbn unphpwwtwnnp hpwynibph gGpwyuyntpe-

' dpwbuphwh <wipwwbnneewl Uwhdwbwnpnipnil, Gn., 1966, te 20:

2 Sicardi S. Maggioranza. Minoranza e opposizione nel sistema costituzionale italiano. Milano,
1984, p. 298.

3 St'u <wpnipintiywb Q. UwhdwOwnpuywo dwynyp. ywwninpjwl nwutpp b dwiwbwyp
dwpunwhpwybpbbpp: depwhpwwnwpwynigini® pwdwynuibbpny, Gplwb, «Ldwny», 2016,
o 205:

48U «Swywunwoh <wipwwbnnipjwl uwhdwbwnpuywh dEYGwpwOnyeNLGbtn», plnhw-
Onip fudpwagpnigwip Q. <wpnepynibjwl, U.dwnwpwb, 6p., «bpwynibpy hpwuinwpwysne-
pINLb, 2010, ko 88:

5 St'u European commission for democracy through Law. «On the pole of the opposition in a
democratic parliament», CDL-DEM (2010) 001, Strasbourg, October, 2010:

6 Stiu Resolution 1601 of the Council of Europe, «Parliamentary Assembly on procedural
guidelines on the rights and responsibilities of the opposition in a democratic parliament», 2008:
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jwl uygpnibpl t, pwbgh, hGswbu gpnud £ UUBpGAYNG, «...junphpnwpwliwywb pln-
nhintgwb Yuywgiwl gifuwygnp swhwlhy b nwreltnud ng g h2luwbnipjwdp hpw-
ynilph, wyi hpwyntapny h2luwbnipjub uwhdwbwhwynidp»*:

2015p. thnthnfunipyntbbtpny << Uwhiwbwnpnipjwdp funphpnwpwOwywb pln-
nhintpjwb nbpp pGL pGnwjayt; £, wnnihwOntpd, pun 06 nw nbrbu pwywnup sk
funphpnwpwOwywo yurwdwniwb dLh wuwydwobtpnid Gpwb yepwwwhywé nbpuw-
uwunwnpnigjwb wpnynibwybun ppuwulwgdwb hwdwn: Nwuinh  wewewnymd Gap
dowyt) L plnnilb] «lunphpnwpwbwywb pnnhdngeywb dwuhb» <wjwunwbh <wo-
puwtnnipjwb optilp?, npny wdpnnowlwinptlt wtwnp t jupguynnytl funphpnw-
pwliwywb pOannhdnipjwlt vwhdwlwnpwywb Ywpgwyhdwyhg punn hpwywywb
Ywpgwdh&wyh, bhdtwywb gnpdwenypltbph, (hwaqnpnipntblbph L pwnwpwyw
wwwnwufuwlwwnynipjwb htn Yuwwdwdé hwpgtpp dhlOnyl dwdwlwy Gwjuwwnbub-
(nY funphpnwpwlwywb plnnpdnugjwl nEpwywunwpnipywl pwpdpwgdwb Gnp Y-
rnigwywpgtbn:

Urjw uwhdwlwnpwywb Yupgwdnpnuabtph zpowbwybtnnid pwpnibwyned
pnyp WOawy funphpnwpwOwywb pbnnhdnipywb nEpwywwnwpnieintbp ontbpbtph no-
nnLGdwh npnpunnid, npp wwydwOwynpjwé t Ywrwywpnigjwb nnihGwbwn nGpwyw-
nwniwdp: Ywewdwnpnipjwb Yynnihg GGpYwjwgynn onblplbtph Gwuwagstpp w-
rwlg funsplnnuinbbph pbnniaynd 66 Ugquiht dnnnyh dGdwdwulnigjwb Ynnihg
Gpptul sywgiwybpwtiny pwywpwn Gpyununipynit L paowpyndbbp fjunphpnwpws-
Owywb pbnnhdnigywb htwn: Urwownynid GGp funphpnwpwOwywb pnnhdncgjwp
yGpwwwhtb] optlph plUnnibdwb gnpéplpwgniy, wjuwbu Ynswéd, |pwgnighs
pUOwnynuilbp wwhwebint Ywd wy Yspwy wuwd onpblph plbwnpyowl L plnnib-
Ow0l dwaybwinh hGunwdqiwb [hwgnpnipyntb: Ujn dGfuwbhqip Yhpwreynid t, ophbwy,
Awlhwyntd L Mnpuiniquihwynid, npunbn wwwngwdwynplbph Gpyne hhGgkpnpnp
yuwpnn £ wwhwaeky, np optGph plGnnibnidp hEwnwagyh wnwubtpyne opny?®: Wuwhuh
OGuwOhqih Gwfuwwnbunidp, dep Ywnshpnd, pGnnhdnupjwb d6rphlt Ywpnn t gnp-
onth dhong nwrlwy funphpnuwpwbwywb dGéwiwubnipjwbp «quutin» L Gpw Ynn-
uhg optlpltph Gwuwagstph hwwdbw pbtbwnyiwl wpwuinwynp Gplnyph nGY wwy-
pwnbnt hwdwn:

Ubp ywpshpny, ywrjwidtbunwywb dnnnypnwywnnigintbp Ywhbp, b ywrejw-
dGOwnwphgqih wywbnnypbtpp YgunpgwbwhG, Gt pnnhintpjwlp, wiywiu pywpw-
Owyhg, uvwhdwlwnpwywb hGwnwgw thnthnfunintbteph pbpwgpnid  AnwynGp
wnndbn npdbnt VwhdwlwnpuwlwG nuinwpwG’ opblplénh, Ugquyhl dnnniyph npn-
onolbnh, Lwfuwquhh hnwdwlwaonbnh, wnqunpnygintGGbnph, Ywewdwpnpiuwl n-
npnldbbph’ Uwhdwlwnpnipgiwlp hwiwuwuinwafuwGnygineGp npnpbgne hwdwpn:

<wjwuunwOh <wOpwwGwnigntbnid funphpnwpwlwywb Ywewywniwb duh
waglbiny hwnpwhwpybg gnpéwnhp h2fuwbnipjwb Gphwwnydwénignibp, nph wpn-
ntbpnid <wlpwwbwnnipjwl Gwuwqwhht yepwwwhywdé wrwbgpwiht |hwagnpnte-
jntabbpp thnfuwbgybght Ywrewywnnipjwbp, huy qgwih dwup Jupswwbuinha: <4
UwhdwlOwnpnigjwip Jwpswwbwnhb yepwwwhywé |hwagnpnipnibbph éwwihb 6-
pE gnudwnblp Gwl wyb, np unphpnwpwowywb wewnnipntbOtpnid, npwtu ubn(,
Jwpswwbwp Gwbl junphpnwpwliwywb deéwdwubnignib nibbgnn pwnwpwywb ni-
dh nGywdwnb £ L hwdwpynud b punwpwywb h2fluwbnigwb Ypnnp, www unbnd-
Jnud GG pninp nnowidhwn hhdpbpp Ywnpébint, np Jwpswwbwnh dGrpnid wGwnwywl

1 Mepexko A. Cymepku napnameHatpusma // KOpuaondeckas npaktuka, 2002, Ne 5, c. 19.

2 funphpnwpwOwywb pannhingjwb dwuhl opkbpltp gnpénud GO Gh wpp whwnienLl-
GGpnLd” NeypwhGw, Mnpuiniguihw, YwybnnGhw, Unpytghw L wy) G:

3 St'u OHuwko H.B. MapnameHTapmam Kak KOHCTMTYLIMOHHO-NPaBOBOM WMHCTUTYT // XypHan
poccunckoro npasa. M., 2003, Ne 4, L9 26:
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h2luwbnigwb gepyGawnpnliwgiwb hpwywl Juwbg b wewowlnid: {Gunbwpwn
wydd hpilbwywb «uwwrlwhptphg» dEYp Ywrwywpnipwb L Jwpswwbuinh dGe-
pnid gnpdwnhp h2fuwbnipjwb gnpdwenypltbph gbpyGhunnpnbwgdwdp ninbygynn
Junwbqgltbnb &0, npnbg «sGgnpwgdwly» giluwdnpn gpwdwywlp nwpéuwy gnpént-
GGnipjwb  ppwdwywl L pwnwpwywl hwiwpdtp gnpéhpwlywqiny odinywé
funphpnwpwOwywb pnnhdngnibG k:

3. OnbGGunpn L nunwlyuwl ppfuwlneiniGabnh hnfuhwnwpbpnyginiGGinn

MGnwywb hpluwbnipjwb optlunhp L gnpéwnhp h2fuwlnipwl &jninGph hGwn
thnfuhwpwpGnpnegnLbbBnpnid werwbgpwiht hwpgbphg dGYp nwunwlwb hfluwbnee-
Jwl woywfunipwbt wwwhnynidb t: Mwunwhwywb sk, np hfuwbnugniGbbph pw-
dwlOdwb uygpnibph Gwjuwhwipbphg C. UnGunGupinb gpned Ep. «MEnngjwb dbe Yuw
Gptp wnhwh hzfuwbnigntlt’ optlunhp, gnpéwnhp L nuwywb: Gt optlunhp L
gnpdwnhp h2fuwbnigntbbtpp hwiwwmbnyto 06y wodh Ywd Ywenygh ke, www
nwuwwlwlp sh Ywpnn, pwbh np wyn chwwbwp Ywd uGbwunp Yunbnéh prlwwb-
nwywb onpthpltp Gpw hwdwn, npwbugh Gnylb prOwnhpwywb dLny npwbp Yhpw-
rtG: 2p |hGph wquwunnipnb L wjb nBwpnid, Gpp nwunwywb h2fuwbnipntbp pwdw-
Jwsé slhGh optlunhp L gnpdwnhp hzfuwbnienilhg: Geb Gw dhwynpyh optlunhp
h2ruwlnipjwb hewn, wwyw pwnwpwghObph Yuwbpp L wqwwnniginttp Yhwynbayta hp-
fuwOnipywl YwidwjwywOnigjwb O6ppn, Ywd nwuwnwynpbtn Yhota optlunhpbtnp:
Gprb nwuwywl h2fuwlnipntbp dhwynpyh gnpéwnhph hGw, www nwwnwynpbbpp
hwpuunnwhwpnnbtn nwrbwnt hGwpwynpnigintt Yunnwbwb, L wdth hbs Ydwhw-
Ow...»":

Nwunwywb hfuwbnipjwl woywfunipjwl Gpw2fuwynpiwb hbn Yuwywsé w-
rwlgpwihb § wyb wOnnidp, np nwunwywb pluwbnigywb walywunipjwb Gpwtuw-
ynpdwl wplnpnipnip aptOnyb yepw £ pOupdnid h2fuwlbnegyntbbbph pwdw-
dwb L hwwuwpwyzrdwb pninp dnnb06ph nbwpnid: <wdwdhwn Gop UwhiwbOwn-
pwywb pwpbthnfunidbbph hwgwywpgnid wdpwgnpywdé wyb npnyeh htwn, puwn n-
nh' h2fuwbnipntbbbph pwdwbiwb L hwywuwpwyrdiwb hwdwlwpgnid nwnwywb
h2fluwbnigntGlb nibh, wuwbu Ynsyws™ hwdwuwnpwyzenn wd Yuwyntbwglnn nbn:
Ldwl wewpbntpjwb hpwgliwb wrewolwiht Gwfuwnpwip ng hpwywswh gubyw-
gwd Otpgnpénipyntbhg L dhowdwinnipintbhg nuinnwwb h2fuwbnipjwl wwpwnwwl-
JwénigntGb £ npw woywiunipwb Gpwuwynpiwb nbupny?: Qwnwywb hofuw-
Gnigjwl woywunipjwb Gpwfuwynpdwb wihpwdtunnigntab £ wytih £ ywplnp-
ynid wyb hwdwwnbpunned, np wewnnegntoned woywiu nwunwywb hpfluwbnipjwb gn-
Jnipyntb0 wadhowlwOnptl Yuwwywdé £ dwnpnne b pwnwpwgnt hpwynitbpbbph L w-
quiuinnipntGbtnh wwunwwbnipjwb Gpwfuwynpiwl hbwn®:

LGwinfunphpnwiht wewnnigntGbbpnid, wyn pyntd Owb ££-nid, Uwhdwbwnpnip-
Jwip nwunwlwO h2fuwbnipjwlt waywfunipniop Gpwfuwynpywé stn, pwbh np how-
pwynp stnwy npwlnid hwnpwhwntp dLbwynpywd wjl ywwnytpwgnidbbpp, np nw-
nwywb h2fuwbnipnibp swewp b ubpunwdwdé |hGh gnpdwnhp h2fluwbnipwbnp: 1995
pUwywbh fudpwgpnipjwip << UwhiwOwnpnipjwb 94-nn hnnjwéh hwiwdw)lt' nw-

" MoHTeckbe LLLM. O gyxe 3akoHoB. M., 1999, c. 138-139.

2 Sbu «Lwyjwunwbh <wipwwtunigut  uwhdwlwnpwywb pwpbnfuniiGtph hwjbgw-
ywnpg», ko 37:

8 Stku UUY-h «Uwpnnt hpwynibpbtph hwdpGnhwonp  heswywanh»  10-pn hnnduép,
«RPwnwpwghwyw( L pwnwpwywl hpwynibplbph dwuhG» nwbwgph 14-pn hnnjwdn,
Gypnwuwyh funphpnh «Uwnpnnt hpwynibpbbph L hhdGwpwnp wqwunnegntbbph wwunwwbne-
pjwb dwuhb» Yynaythghwh 6-pn hnnwop:
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nwywb dwpdhbbph wiywunipywb Gpwfuwdnpp <wlpwwbunniejwl Gwjuwquhb
tp, npp OGwb gijuwydnpnud Ep Upnwpwnwunnegjwb junphnepnp: @6L Uku-nid plngny-
Jwé thb Gwb ppwdwpwb ghnbwywbbbn, nwunwlwb hluwbnigub b nwnwiuw-
qwywb hwiwywpgh O6pYwywgnighstbp, wjiniwdtowOhy Upnwpwnwunnepjw
funphpnnid npn2nudGtph Yuyugnida wodhowywbnpba Ywiugwé En <wlpwwbunnee-
Jwl Gwjuwagwhhg: Uin ywjdwbaobspnid Upnwpwnwunigjwb funphnipnp, pun tnip-
jwh, hwlnbu tp qwihu npwbu <wOpwwbnnigwb OwfuwgwhhG Yhg gnpénn
«fjunphpnwygwywb dwpdhb», npp ybpehthu wrwewnyned Ep nwuwnwynpbbph pEY-
GwéniLbbpha:

2005 pywywbh thnithnfunipntbbtnny Uwhdwbwnpnipinibp il npn2 wrwop-
pwg wwwhnybg nwuwlwl huwbniput wiwunipjwb Gpwfuwdnpdwb nk-
uwOyntbhg, uwyw)t nwpdjw; shwonnubg Owuwwnbub] nwwnwywb h2fuwbnipjwl
gnpéwenipwiht L Ywenigwwpgwiht woywunipjwl wwywhniwb pwjwpwp &-
pwpfuhplbp: Uwhdwlwnpnigudp plnwjodtg Uwhdwlwnpuwywl nwwnwpwbh
thwagnpnipntbbtph L 6pwb nhdnn unepyunbtnph 2pewbwyp, uwywyb h2fuwbnepnLb-
O6ph pwdwOdwb L hwjwuwpwyzriwb uygpnibph Gpw2fuwydnpiwb gnpénid Uwh-
dwlwnpwywl nwunwpwbh thwgnpnipyntGbtpp 2wpnibwyned tha pwywpwp sihotg:

2015 pwywbh thnthnfunignibbtinny << Uwhdwbwnpnipjwdp thnthnfuntpjwb
G0 GOpwpyyb, nwunwywl hpluwbnipjwbp yepwpetnnn dh wpp npnypltn, npnGp
wlhpwdtwun GOp hwdwnpnid yeppniét hbunlywy hwpgbph 2powbwyobpnud

w) hunnwytgyt®| b nwunwlwd holuwlnipjwb hGunhwnnighnOwy hwidwywngp,

p) nwwwywb h2fuwbnipnibp quwnuiltph, hwywuwpwyrdwb L thnupw-
gnittnh haswhuh® Yuwenigwywngtpny £ hnfuyuwwygywéd wtnwyw hjuwbnipe-
Jwl gyniu gninGph hGw,

g) Uwhdwbwnpnipjwip Owjuwwnbudt’|] G0 nwwnwywo hluwbnipjul wpunw-
phb L Gepphb wOywhunigywl wwywhnydwb pwywpwp Gpw2fuhpbtn:

Awunwywl h2fuwbnipjwb  hGunhunnighnbwy hwdwywpgp npn2wyhwgbtint
hwdwn wOhpwdtywn § pbbwpyb] «nuwunwywl hpfluwbnipintty», «nuwwnwnpwOOtpy,
«Pwpdpwanyt nwwnwywb funphnipn» hwuywgnipintGGGpp: Mtwnwyuwb hpfluwbnee-
jnip wenwlwb hpfluwbnipjwb &nin £, npp ntbh hGunhwnnighnbwy L gnpédwenipw-
JhG woywiunipynib h2fuwbnipjwb gjnu gnintphg, dhlOnylb dwiwbwy quwnuibbph,
hwywuwpwyzriwb L thnfuipwgniibtph dGuwbhquibtnny Yuwwywé £ hpjuwlbnipjwb
gneu gininkpph hGun: Ywnwpwbospp nwnwywb h2fuwbngewla hwdwlwnpgnid gnp-
6nn wpnwpwnwwnip)ntd hpwywbwgbnn dwpdhbbbp Go: Upnwpwnwuwnnipjwb hpw-
Yuwlwgiwl «dtaw20nphp» wywwnwoned £ nwunwpwbbbnhb, nph wpnyniapnid wyn
gnpéwenyep sh Yupnn wwwnyhpwiydt) b hpwywbwgyt] winwywl hzfuwbnipjwl
wj| dwpdhGGasph Ynnohg, huy Pwpédpwagnyl nwwnwywb funphnipnb wojwiu weunw-
Ywlb dwpahl b L Yynsggwé £ Gpwpfuwdnpbint nwunwnpwOsph ne nunnwynpsph wt-
Ywfunipynilp:

Awwnwywb h2fuwbnigywbp pbnipwagnnn giluwynp hwuinywbhzp waywfunepne-
Op, swhbwnp b pwgwpdwwlwgywsé L hpwywlnipinthg Yupjwdé palywiti, pwlgh
nwwnwywb h2fuwbnipintbp quwnidbeph, hwywuwpwyrdwb L thnfuipugnidbbph dh
2wnp thnjuwnwpé d6juwbhquittpny thnujuwwygdws b wybunwywb huwbnipjwl
g)ntu dwndhGbbph hGwn: Upwbhg hGunbnid £, np nuunwpwoh dwuhO G26[hu wbwnp
OYywuwnh nbBGwy, np funupp pninp nEwptpnd nWnwywo h2fuwbniejwlb hwpwpetbpw-
Ywl b ng pE pwgwpdwy wilwiunigwb dwuhb :

Awunwywb hfuwbnipniop wEnwywb h2juwbnipywb gnwu dwpdhbGbbph hGwn
thnjuhwpwpetbpynid § Gwl dinjupugnuibbpp dGjuwbhqibbpny: Ywwnwywb hpfuw-
Gnupntbb hp gnpdwenypObnt hpwywbwgltbhu dwulwynpwwbu thnfuipwgbnid t o-
nGOunhp h2fuwbnigywbn, hGsp ywydwbwynpwé t Gpwbny, np nwwnwpwOaspb wp-
nwnpwnwuwunigintd hpwywbwglbihu onGbunpnipjwb npnypltpp EYOGWpwOENL Gh-
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ongny hwnpwhwpntd 60 welw hpwywywb pwgbnb nt wanpnanipyntbtEpp: Uwywjl
h2fluwbnugjwb gyniu gninGph Ynndhg nwuwnwwb h2fuwbnigubp thnfuipwglbint nk-
uwOyntbhg weyw 60 wewbdbwhwwnynigintbbtn, npnbp wwydwbwynpjwé 60 Gpw-
GnY, np wpnwpwnwwunipjwl hpwywlwgdwb gnpéwenypp sh Ywpnn hpwwbwg-
b, wbEunwywb hfuwlbnipywl nplt wy dwpdbh Ynndhg: Nuuinh wyeunwlwb hpluw-
Gnipjwl g)ntu dwpdhOObpp wpnwpwnwwnnepjwb hpwywOwgiwd gnpénid sk0 Yu-
npnn thnfupwgbb] nwunwpwaGGphG:

MGnwywb hfluwbnipjwb dwnpdhbGatph hwiwywpgnid wewOgpuwyhlb b nwunw-
Ywb h2fuwbnipjulb wpunwpht wOywnigwb Gpw2fuwynpnidp, hbsp, d6p Ywpdh-
pny, wuklhg wrwe YJuwywé b nuwunwywb hyluwbnigjwb dbwydnpiwb dGuwbhqud-
Gtph htwn: Uhowgguwihb thnpép yywynud £, np shwubwywb dnuinbgnudbbp sywb nw-
nwyw hfluwbnipwb dLwynpiwb dEfuwbhqilbtph yepwpebpwy: Npny wewnnipnb-
GGpnud nwunwdnpbtph pbunpnigywb b Gwbwydwb gnpénud Yupbnp Gowbwynepnil
NGO pwnwpwlwl dwpdhbbtpp funphpnwpwop, <wOpwwGwnnipwb Gwfuwgquwhp,
huy dh 2wnpp wewnnipntbbtpnid hbswtu pwnwpwywb, wjbwbu £ dwulwghuinwg-
Jwd dwpahbbbpp:

Awwnwywb hluwbnipwlt wilwunigwld wwwhnydwb inbuwbynitbhg Ywplnp
E nwuwnwynpbtph Geppht woywunipjwb Gpwuwynpnedp: Wu wenwing wlhpw-
dtioun £ 2015 pqwywbh thnihnfunipjntbbtpny << UwhdwOwnpnigjwl hwdwuntpu-
wnnild pabwnytp nwuinwynpbbph (hwgnpnipntbbbph nwinwptgdwb hhdptpht L npw
pOpwgwywnghl ytpwptpnn npny npnypitbp: Uuwtu Uwhdwbwnpnipjuip nwwnw-
ynnpbtph, win pyntd’ Y&rwpty nwunwpwOh nwunwynplbph thwgnpnipyntbGBph nw-
nwpbgiwb hpwywunipntbp yspwwwhyby £ AYu-hG: Upkbp, np Y&rwpbly nuunw-
pwOh nwuwynpbsph thwgnpnintGbph nwinwnbgdwb dwuny G2wé dnunbgnidp
funphpnwpwbwywb dnnbh wEwnnipntGbGpnid Shwbwbwy sh pbywynid, pwbh nn
npwOgnid pwpépwgnylt nuunwywb wuywoh nwunwynpbbph pbunpdbine L Gpwbg
thwagnpnig)ntbbbph nwnwnptgiwb hpwywunipintbp yGpwwwhynid £ funphpnwpw-
GhG": UhGgnbr dkquinid Y&rwpby nwunwpwOh nuunwynpbtpp bl pGunpdnod G
Uqqwjhh dnnngh Ynnihg, uwlwjb jhwgnpnipntbbtph nwnwnpbgdwb gnpénid Ug-
gwht dnnnylb wylu thwgnpnipnit snibh, wyn (hwgnpnipntbp yGpwwwhyby £
Pwndpwagnylb nwunwywb funphpnhb, hosp, d6p Ywpéhpny, wpnwpwgywé , pwbh
np wjt hopOht hpwywywb gnpéplpwg t, L nwnwpbgiwb hhdpbpp wewp £ qlw-
hwwndbl wiywiu, dwulwghunwgywd dwpdbh Yynnihg L ng pb pwnwpwlwb dwpd-
Gp" unbnoébiny puwnwpwywb whwpynidtsph hGwpwynpnipyntG:

Nwuwunwynnpltph 06ppht woywhunipjwl wwwhnydwb inbuwbynibhg hwpy Gop
hwiwpnid pbGwpytp 2015 pywywdh thnthnfunigntbbtpny << Uwhdwbwnpnipjwl
175-nn hnnywéh 2-pn dwuny Gwjuwwnbujwd wyl npnipp, punn nph nwwnwynph
Yuwpgwwwhwywt ywunwupuwlwwnynipjwb Gopwnytint yspwptnjw, hwpg pbbwp-
yGint, hOswbu Gwl “wunwywb optlugppny uwhdwOywé wy nbwptpnid AHU-GO
hwlnbu t quihu npwbu nwunwpwb?: MEwnp E poanneat, np 024qwé fubnhpp pb Uwh-
Gwlwnpnigjwdp b pE «twwnwywb optlughppy» <wjwunwbh {wipwwGwnipjwl
uwhiwOwnpwywh optlpny sh ymeoyly, pwpniGwlymd F wanpny dauwy L gnpélwyw-
Gnud wpnn £ pwpnnegintbbbn unbnéb), pwoh np pnqubnwyuwiht wenwdng 6h pw
E, Gpp PYHU-0 Gowé gnpéwenyplt hpwywlwglnid | nwunwdwnpwlwb Ywpgnd, huy

' St'u, ophtwy Uppwbhwh UwhiwGwnpnipjwb 140-pn hnndwén:

2 Uu dwuhlb wrewytb] dwopwdwub ntu Mwghuwa Q., <nyhwGhyw0 W, Unipwlwb Yud
nwunwywpwywb opttph Gnpdh wybthwjn L Ynwhwn juwjundwb hhdpny nuwunwynphb
Yupowwwhwlwl wwunwufuwlwwnynigwb Gopwpytip L npw hpwdwywb hbinlwbpbtpp,
«Pwlptp GpLlwOh hwdwuwpwoh, Ppwdwghunnipnit» ghunwwb hwinbu, 2015, Ne 1(16),
ko 13-25:
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wdpnnontgjwip wy pwb t, Gpp gnpéwenipwiht wenwinyg 0w hwlntu £ qwihu np-
wtu nwuwnwpw: Uep upshpny Uwhdwbwnpwywb Gnpdtph hwiwywpquwihb yGp-
(nénipyntbhg pfuntd £, np «hwlnbu t quihu npwtu nwwwpwb» npnypp YyGpwpt-
pnud | Pwpépwagnyl nwwnwywb junphpnh gnpénibbnipub pbpwgwywnquihb L ns
pE gnpdwrwywl nbphl: Q2w npny swihny plubgynid £ UwhdwGwnpnipjwb 162-pn
hnnwdahg, pun nph <wjwunwbh <wipwwtunnienitnid wpnwpwnwwninGb p-
puwlwbwglnud 66 dhwyt nwunwpwObtpp UwhdwbwnpnipjwOp L optUpbtpht hw-
dwwwwnwufuwb:

Awunwywl hjuwbnipyub uwhdwbwnpwywb Ywpgwyhdwyh ygGpnidnipjwb
hwiwwnbpunnntd wOhowp £ swonpwnwretw] Gwl Uwhdwbwnpwywb nwunwpwbh
nGpwywuwnwnnepjwbn, hGst wrwOgpwiht Yunplunpnipyntt nibh dnnnypnwydwpnipjwb
wipwwlniwb, dwpnnt b pwnwpwgnt uwhdwlwnpwywb hpwynibplbbph Nt wqw-
nnpntbb6ph wwunwwbnipyw, hoswtu Gwb h2fuwbnigntGOtph pwdwOiwb L hw-
Jwuwpwyzriwl uygpnibpbbph Gpw2fuwynpdwb tnGuwbynibhg:

Uwhiwlwnpwywb  wpnwpwnwuwnigjwb  nGpwywwnwpnieintp pwgdhgu
ptnadéyty t hasweu d&hbwnplyh hwiadtwdnnnyh GgpuwlpwugniginiGabpnd, npnbgnid
UwhdwbOwnpwywl nwunwpwip hwdwpyned b UwhdwOwnpnigjwb gbpwyuwynipjwb
L h2fluwbnipntbbbph pwdwbdwb ne hwywuwpwyrdwb uygpnibph Gpwfuwynpp’,
wjbwtu £ nbuwywb gpuywanipnibniy?: U.UGpeghGwb L U.UYtpp uwhdwOwnnuw-
Ywl wpnwpwnwunnipjwl nGpwywwnwpnipinibp Ywnplnpbp GG funphpnwpwGha,
hwwnywwtu funphpnwpwtwywb sEéwiwulnipjwlbp hwywuwpwyrtbint tnnGuwOy-
jnibhg: U.UtipaghGwb Gnud £, np Gpb junphpnwipwOh nGpwywunwnnepjwb pbnw)b-
dwip wewnnipwb nEywywph nEpwywwnwpnipintbp uwhdwlwtwyybg, www uwh-
Gwlwnpwywb wpnwpwnwwnneejwb dwpdhbasph duwynpnudp Gpwfuhp hwbnhuw-
gwy «funphpnwpwdh prGwywinipntbhg» funtuwdhint hwdwp?: buy U. Udtpp
Gpnud £, np Uwhdwlwnpwywb nwunwpwOh wynbpp hwdwnynud G0 «<hwywyzhe»
funphpnuwpwOwwbO dEdwiwulnipjwlp wjb nEwpentd, Gpp unphpnwpwlwywb ob-
swiwubnipntip pwywywbhb hgnp £, ywd hwdwpynid GG optunhphb «thnfuwnh-
OGnn» wyb nbGwpenid, Gpp unphpnwpwltwywb dEswiwulnipnthd gnjnienh snLbh:
UwhdwlOwnpwywb nwunwpwib wnwbu Gpptdld «wpgbinud» L «ywlfuntd»
funphpnwpwOh npnznudbtpp, nph wprynbpnid ninGGnud | wGuneegnibnid optiGun-
pnipjwl qupgugdwl ninnnipintGbtipp®: bluwbnieyntbbbph pwdwbdwh ne hwyw-
uwpwyzrdwb uygpnibph Gpwuwynpdwl nt uwhdwlwnpwlwb wpnwpwnwuneg-
jwl dhole yuwwhO wlnpwnwpdb, 60 U.Uwinhyndwa, U.Uwhdninp L 6.PnipnhGw:
U.Uwnhyndwb hpwywghnptb Ganud £, np Uwhdwbwnpwywb nwunwnpwOp hwwnny
nbp [ fuwnnd haluwlnigntbobph tnwpwbowwniwb (pwdwbdwb) uygpnibph www-
hndwl gnpénid, npp dShindwé £ wbwnnegynitbnud wwwhnybint pwnwpwywb Yuynt-
anintl®: buy U.Uwh$ninp Gonud £, np Uwhdwbwnpuywb nwwnwpwip wbwp b w-
wwhnyh h2fuwbnipnibbbph pwdwbdwl L hwywuwpwyrdwb uygpnitbpp wyn
yspw Gpw2fuwynptiny wewnwywb hGunhunniinbbph gnpéwentplttph L (hwgnpnte-

" St'u European commission for democracy through Law. «Constitutional review design and
functions>implications for the separation of powers», G2Jwé qtynuyg, ko 12-14:

2 St'u Mapxues . HoBble rpaHn KOHCTUTYLIMOHHOTO NPUHLMNG pa3aeneHus Bractei, « C60pHMK
[oknagosy, MHCTUTYT npasa n nyonuyHon nonutuku. M., 2004, Lo 256-261:

3 Stu CeperHa C. KOHCTUTYLMOHHbLIA KOHTPOMb B acnekte U opMbl  MpaBfeHus,
MexXayHapoaHas Hay4YHo-MpakTuyeckas koHdepeHuums, ko 28-30:

4 Sk'u Sweet A. The politics of constitutional review in France and in Europe, New York, “Oxford
University Press”, international journal of Constitutional Law, Volume 5. issue 1, 2007, to 85-87:
5 St'u Sydikova S. The Constitutional Court of Kyrgyzstan, constitutional review and separation
of rovers SPAH conference of Asian constitutional court judges, Singapore. “Konrad- Adenauer-
Stiftung”, 2009, Lo 47:
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nLabEph ppwywbwgneip’: Cun G. PncpnhOwgh’ Uwhdwbwnpuywl nuuwnwpwbp dh
Unnihg wbwp [ bwinbu qw npwtu wbunwywlb hfluwlnipwb gnintph dhol
quuniibbph L hwywuwpwyzrdwénipjwlb Gpwpfuwynn, huy gnwu Ynndhg nputu
hwyuwntglnn?:

Poluwbnipyni0GEpp pwdwbdwO L hwywuwpwyrdwb uygpnibph wwwhnydwh
wnbuwbynbhg Yupbnp Gowlwynignit nlbh Vwhdwwnpigwl  d6iGwpwiadwa
Jhwgnpngire Gy UwhdwOwnpwywl nwwnwpwbh hpuwdwywb nhppnpnznidbbph pn-
JwOnwynigintbp Uwhdwbwnpnigjwb GnpdGph wwunnbwywb sELowpwbnigyncGh t:
OUn npnud, UwhdwOwnpnigywb dGyowpwbnuip UwhdwbOwnpwywl nwunwpwbh
pwgwrhy hwanpnipintaa t 3 : UwhdwOwnpnipjub deyowpwbdwd wprynibpnid
Uwhiwbwnpwywb nwwunwpwOh ponniwé npnpnudltpp Jepobwywl &G, pnnn-
pwnyiwl Ghpwyw s60, s60 vwhdwlwhwyynid dhwyt nwunwywpnigub Ynndkph
hwiwp nlbbgwé hpwywywb hGinbwbplbnnd, wy NGl erga omnes plnyp:

UwhdwOwnpnigjwb d6YO0wpwOdwl wprynibpnid UwhdwlOwnpwywl nwwnw-
pwOh gnpénibGnipnibp pnypny dnun b Gnpdwuwntné gnpénibbnipjwbp, pwOh np
Gpw wpunwbhwynwé hpwywywb nhppnpnznudbbpp nwrltnud 60 hpwyniph wrwbg-
pwjhG wnpnip L npn2 nGwptpnid ninGGnud GG opGhunpwywl pwnwpwywbnipjwh
hpdOwywb ninnnipyntGGtpp: Uwhdwbwnpwywla nwunwpwoh Gpywé yupgwyhfw-
yny hwlntpd qunbnid Gap, nn welyw O npnwyh uwhdwbwnpwywb Gpwfuhpbtn
Uwhiwlbwnpwlwb nwwunwpwohb, wjuwtu Ynsywé, onbbunhp gnpdéwenyp hpwyw-
OGwglbnt «quypwynniintthg» qbpéd wwhbint L weunwywb h2fuwbnigjwb dwnpdho-
GGph hwiwywpgnd wyn wenidny quuybine b hwyjwuwnpwyzrtint hwdown: @&L Uwh-
dwbwnpnipjwb dGYowpwOndb hGpbhb npnawyh hwytgnnnipinil £ Ghpwnpniy, uw-
Yuwjt Uwhdwlwnpwywl nwwnwpwbh wypwywmhywih ybppneénipnibhg pfunid t, np
uwhiwbwnpwywb nwunwpwob wewyt] hwdwfu hnnid £ wOnd hpwdwywb npnw-
Yhnigjwb L hwdwswihnipjwb uygpnibplbph, hpfluwbnigntbbbph pwdwbdwb b hw-
Jwuwpwyzriwb, hpwynitbph gpwywinigwb uyqpenibpltphlt L wyb: Wuhbpl' pn-
(nn nGwpbpnud Uwhdwbwnpwywb nwunwpwoh Uwhdwbwnpnigjwl d6yawpw-
dwb gnpswenypp Yuwwinqwé b pnid Uwhdwbwnpnipjwdp L npubnid wpunwgng-
Jwé hhdbwpwp uygpnibpbbpny:

Utp Ywnséhpnd, Uwhiwbwnpwywl nwunwnpwOh dwuny npwbtu «quunn» Yuw-
nGih t nhunwpyt] wit hwoqwiwbpp, np Vwhdwiwnpwlwa nwuwnwil pn Gufuw-
dGrGruprude sh Qupnn gnnd plaly Guwd npmpu quy pGauwpldwl wewnplw huwnpgh
2nowilwlhg. Uwhdiwlwnpwlwb nwunwnpwOp Ywnpnn £ gnpé pbOk) dhwb hwiwww-
tnwufuwlb nhdntih weywnipjwb nGwpnid: Ntunh UwhdwbOwnpwywb nwwnwpwh,
wjuwbu Ynsgdwd, «bnpliwuwntbné gnpénibbnenibp» Ywa «uinybpwihb opbbunhn»
hwOnhuwlOwp uwhdwlwhwyjwsé b vwhdwlwnpuwywb yspwhuynnnipjwlb wrwp-
Yw ppwlwywb wyuntbph uwhdwbwnpwywbnigwb npn2dwb YyEpwptnw) wpunw-
hwjundwd hpwdwywb nhppnpnynuibbnny: Uju wenwing s60p Ywpnn hwdwdw)byb)

' St'u Mahfud Moh. Separation of rovers and independence of constitutional court in Indonesia”,
2nd congress of the world conference on constitutional justice in Rio de Janeiro, Brazil on 16-18
January 2011, k9 16-17:

2 Stu bypamHa E. CynebHas Bnacte B Poccuiickont ®degepaumn. Y4ebHuk, CapaHck,
MopgaoBckoe kHuxHoe n3a-so, 2006, ko 47:

3 Un hwogwiwGpp pannit) b owl YbGGunhyh hwodbwdnnnyp: Ywgquwiuunwoh uwhiwbw-
npnipjwl Gwfuwagdény uwhdwbwnpnigwb GHOwWpwOdwh thwgnpnieyntlt Ep vipyb) lunphpnw-
pwlh0, nph Jwwwygnigjwip YtoGnhyh hwGdbwdnnnyb hp duvnwhngnipintbb £ hwyinbb) L
Gp6; t, np UwhdwGwnpnigwt dGYowpwOdwb hwgnpnigintbp wtwnp b yGpwwwhyh
pwgwrwwbu uwhiwbtwnpuwwb nwunwpwOhb: StEu European commission for democracy
through Law. «Opinion on the draft amendments to the constitution of Kyrgyzstan», GJwé
qtynygnp, point 28 -29:
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L.Lwynpjwbh nhppnpndwlb hGwn, pun nph «Uwhdwlwnpwwb nwwunwpwOhG
wtwp t hpwynibp pbdbryh hp GwjuwdbrOnipjwip pGoGint Nt | ntéENL hpwwwnpwy-
Jwdé L nidh db9 dunnwé Gnpdwunhy wywnbph uwhiwlOwnpwywbnigywb hwnpgp: Pwo-
gh sh pwgwrynty, np Uwhdwlwnpwywb nwunwpwb nhdGint hpwynibp nibbgnn
nplt uniplyun wspwpnn wOh wythwyun hwwuwhdwbwnpwywbd wynp L snhdp
nuunwnwi»':

hofuwbnipyniGbtph pwdwOdwl L hwywuwpwyrdwb uygpnibph Gpwpfuwynp-
dwb wnGuwOyntbhg wrwbgpwiht £ Uwhdwlwnpuwywb nwunwpwbh uwhdwbwnpw-
Ywb dwpihbbtph dhol uwhdwbwnpwywb (hwgnpnegntbbEph hpwywbwgdwb wreb-
snipjwip wrwowgwé Yytatph (ntéiwb (hwgnpnipinibp: 2015 pwywbh uwhdwbwn-
pwywl pwpbthnfuntibbph hwjtgwwpgnd wipwgpywdé wjt npnypp, pun nph
Uwhiwbawnpwywl nwunwpwOhO Gowb (hwgnpnipjwdp odwintp? wywjdwowynpywé
E uwhdwlwnpwywb thnhnfunigintbO6ph wprynibpnid uwhdwbOwnpwywb dwnpdho-
Otph pJwpwlwyh wybwgdwdp, hwinghs st: Un dnunbgiwlp hwiwdwb skGp
hGuinlyw| hhdbwynpdwap

w) uwhdwbwnpwywb pwptthnfuntdGeph wpryniopnid uwhdwOwnpuywb dwn-
dhbO6ph pwlwyp hpwwbu sh wybjwgtb), pwgwenipjwip pOGaswlywb dwnpihbGbph
uwhdwlwnpwywO Yuwpquwyhfwyh unpwdwnpiwl b Uwhdwbwnpnipjub 122-nn
hnnjwoény Gwuwwnbuwé (hGpbwywn dwpdhbOtp) nGwph,

p) wanwywb h2fuwbnipyuwl dwpdhbbtph dheol. yeaGph (niédwb uwhdwbwnpw-
Ywl pbpwgwywpgbph Gwfuwwnbunidp pwy swtwnp E nhunwnpyb wEnwywb hpfuw-
Onipjwb dwpdhbbEph pwpwlwyn wybiwgiwlb L Gwgbgiwl hwdwwnbpuwnniy,
pwlh np woyw uwhdwlwnpwywb dwpdhGbbph pwlwyhg wewnwywb hpfuwbnip-
Jwl dwnuhbbGph dhole wrwowbnid G0 YyE&Gp, npnbp dnnnypnwywpwywb b hpw-
Jwywb hrswyjwd wewnnipntbObpnid wbwp £ niéybl pwgwrwwbu wpnwnwnw-
nnipjwl Awlbwwwnhny:

2015 pywywbh thnthnfunipnibGbtnny << Uwhdwbwnnpnipjwb Gnpatph Jbppnt-
onipyntbhg pfunid k£, np UwhiwOwnpnipjwdip uwhdwOwnpwywb Ywpgwyhswy ni-
Gtgnn pninp dwndhbOGphG sk, np yepwwwhyb) b uwhdwbwnpwywb thwgnpnigncb-
OG6ph wrOsnipjwip wrwowgnn yb&tpny Uwhdwlwnpwwb nwunwnpwl nhdbint
thwgnpnignt: Qunbnud Gbp, np 0dwb dnuinbgnidp yh&wnpytih £ L sh Gwywuunnd
uwhdwlwnpwywb dwpdhbOtph dhole uwhdwbwnpwywb hwgnpnipintbO6ph wirb-
snipjwip wewowgwd ytatpp uwhdwlwnpuwwl wpnwpwnwwnnigjwb dhongny
(nt6bnLG: Uykiha, guinbnud Gap, np uwhdwbwnpwywb dwpihbbbph dhol hptlbg [hw-
gnpnipyntbbGph wrGsnigwdp wrwowgnn Ytatpny Uwhdwbwnpwywl nwunwpwb
nhdnn untpEyuinlEph 2powlbwyh npnpnudp wewp b pwywpwp swhny hhdbwynp-
qwé [hap3: Cun wind” wewowplymd Gap pGniw)is, Uwhdwbwnpnipjwb 168-pn hnu-
Jwdéh 4-pn dwuny Uwhiwbwnpwywb nwwwpwb nhdnn unipjElunbbph 2powlwyp
wjnwhuh uwhdwOwnpwywb (hwgnpnpintd yepwwwhtind Owl wOolwiu uwhiw-
Ownpwywb dwpdhbOGphl (nwunwfuwgnipjwbp, YeGwnpnGwywb phunpuywb hwhs-

T Cwynpwb £ MwejwibOunp b wwejwdtkbunwnphgip <wwunwoh {wapwwtunieniandd, £9
605:

2 Stu  «Lwywunwh  {wopwwtnnipjwl  uwhdwbwnpuwywl  pwpbtnunuibbph  hwybguw-
ywngy, ko 42:

3 Liwh Ywpshp b wpnwhwynt] Gwl Y.UwnbhwlwOp Gobind, np jnipuipwbgnip hofuwbne-
pInth, nnipu quiny hp hpwdwgnpnigintbbiph 2powibwyhg, npwony huy wofuntuthtihnpbo
«hwyinOynid  E» Gpypnpn Ywd Gppnpn hpfuwbnigwlb  gninGph  hpwdwagnpnigntbbBph
2nowbwybtpnud, ntunh hluwbnigjwb pninp &nintnl £ wewnp  hGwpwynpnipynid niGGGwG
wlhpwdtunnipjulb nbwpnitd nhatint uwhdwlwnpwywb yepwhuynnnipjwb dwpdhGabpha:
SEu Untthwlywb Y. houwbnienibbbph tnwpwbowunniip b uwhdwlwnpwywb yepwhuyn-
nnipintbp, «UwhdwOwnpwywb nwunwpwbh inbntywaghp» hwonbu, 1997, Ne 3, Lo 4:
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OGwdnnnyhl, <wpybpllhs ywiwunhl, YsGunpnOwywb pwOyht, Ywpnne hpwyntbp-
GGph wwunwwbh):

2015 pwywbh thnthnfunipyntbbtnny << Uwhdwbwnpnipgjwb 163-nn hnndwéh
1-h0 dwuh yGpiniénignibhg prunid £, np Uwhdwbwnpwywl nwunwpwOp hwdwp-
ynud bt nwunwywb hfuwbnipgwl hwdwywpgh dwu: Lpw wnwhuph Yupgwyhswyh
wwpwagwjnid hwpg § wewowbniy, pE w)l, gunbytiny nwunwywb h2fuwbnipgjwl hw-
dwywngntd, yuwpn®n b wpnnp hpwywbwgOtb] hofluwbnigniGbbph pwdwbiwb L hw-
Jwuwpwyzriwb uygpnibph Gpw2fuwynpdwb (hwgnpnipntbbbpp, hwnwwbu' |ne-
66| uwhdwlwnpwywb dwpdhO6pp dhole uwhdwOwnpwywb (hwgnpnipntGbtph p-
puywiwgiwl websnipjuwdp wewowgwd Jytatpp: Uu Juwwygnipjwip YEaGwniplh
hwhdtwdnnnyp vwhiwGwnpuwlwl thnghnfunyginioGbnh Yenwpbywy wndws Gwfu-
Owilwl Yundhpnid Gpnud £, np, hwpih weGbiny vwhdwlwnpwlwl dwndhlabnh dhol
Opwilg uwhdwOwnpwlywl (ugnpnyein G0GnH welsnypuwidp wewowgnn J&A6phH (nid-
dwl UwhdwGunpuwlywl nuanwnwih jhwgnpnugineap, wGhpwdtyuwn | Uwhdwlwnpw-
bwl nwunwnwll wewldwglly wy nwuwpwlGbnhg, pwih np wlG nnwbu nuwunw-
bwl ppfuwlbnigwl pumbuwgnighs dwu, sh upnn JGah Ynnd jhGt, hGwnbwpwn wah-
nwdtiyn b wfuwnnbuly UwhdwGwnpwlwl nuonwmwahi Gyhndwds wewidha puwdhi
Ywd qirufu, npp Yhuunwilybgah UwhowGuwnpuwilwG nuunwpwih hunny plnyenp’: Uw-
Ywyb wyn hwngh htun uwywé uwhdwbwnhnpb wy dnuinbgnid npnbgpbg: Ywpénid
Ghp Uwhdwlwnpwywld nwunwpwlp, hwiwnpybind vwhdwlwnpuwb wpnwpw-
nwuwunnipintt hpwwbwglnn wunjwl, npwdwpwlwlywb Yhah, np gnbyh nwwnw-
ywi p2fuwbnipjwb hwdwywngnid, uwyw)b, ginbdting wynwuntn, dw wtwp £ ntbbhw
gnpdwenipwiht woywunipntd L gnpéncbbnipjwb pwywpwp Gpwfuhpbtn:

Un wwwygnigiwdp wnbnh £ G26), np wEunwywb dwpdhGbbph uwhdwbwn-
pwywb (hwgnpnepntbbtph hbin Ywwywé Je&Eph ntéiwlb hpwywunipjudp odun-
Jwd GO uwhdwlwnpwywb ytpwhuynnnigyub Gypnuwywld hwdwywpg nibbgnn
agntpt pninp GpypGGph uwhdwbwnpwywb nuwunwnpwbtpp. LehwuwnwOh Uwhdw-
Gunpnipjwb 189-pn, Pniinwppwih UwhdwOwnpnigjwla 149-pn, huwwbhwh Uwh-
dwOwnpnipwb 161-nn2 hnnwsbbpnid L wy, Gpynpbbph uwhdwbwnpnipnLGGbpnLd
wdpwagnpywé t, np ybpp Gpdwé ye&6ph (ntédwl (hwgnpnipintip uwhdwOwnpuyw
JGpwhuynnnipintt hpwywbwglnn dwnpdhla t:

Uwnlnp G0p hwdwpnd G26] OGwb, np Uggwjht dnnndh L gnpdwnhp nit nwwnw-
Ywb h2fuwlbnipntbbtn thnjuhwpwptpnipntbtph hwdwwnbpunnud GppbdG-Epptad
wywbwwbu GOp wyb pwbhb, np dEqwbned (L ng Bhwy0) wewyb] wohwbquunwglnn
nwrOntd optlunhp nu gnpdwinhp h2fuwbnigntbbtph Ynnihg nwuwnwywb hwdwywp-
gh Jpw wgnbgnipjwl wju Ywd wyb (dwyosph Yhpwenipjwl, Gpwb «gnignudlbp unw-
(nw» nGwptpp npwony huy Ywuywéh inwy nbsiny ytpeohbthu waywpunip)nilp:

Wuwtu. Ubnpwnwrbwiny Gypnwuwywb dh pwbh GpypbGpnud nuwunwywb hp-
fuwbnipjwl waywfunipjwb hwpgbpht, Glu Uwpnnt hpwynibpbbph hwodbwywwnwp
N, Uhjwunnghsp G2nud £, np wyb JuiwGgywé 3 Uwubwynpwwbu. <mbquppugh
hwngny 2018p. thauinpdwnphl GGpYwjwgnpwé qbynignid dutnwhngnigntt hwywnbbny,
pE hGswtu 60 2010R. plnntGywd onptlpltnt wanb) Gpypnd nwnwywb hpfuwbnee-
Jwl woywunipjwb ypw b, yuplnptiny quuniibeph nt hwywyzhrteph hwdwywngh

" St'u European commission for democracy through Law. «Preliminary opinion on the draft
amendments to chapters 1 to 7 and 10 of the constitution of the Republic of Armenia», 2015,
G24wé gtynygh Yk, point 146-147:

2 St'u KoHcTuTyumn 3apybexHbix rocynapcTs. Yue6Hoe nocobue. M., 1997, ko 272-274:

8 Stu Uhwwnghs N SwunwydnpObph L nuunwywl  pluwbnigiub woywiunieggnilp
Juwbgywd Lk, 04.09.2019p.,https://yerevan.today/all/iravakan/38827/datavorneri-ev-datakan-
ishkhanutyan-ankakhutyuny-vtangvats-e-dunya-miyatovich


https://yerevan.today/all/iravakan/38827/datavorneri-ev-datakan-ishkhanutyan-ankakhutyuny-vtangvats-e-dunya-miyatovich
https://yerevan.today/all/iravakan/38827/datavorneri-ev-datakan-ishkhanutyan-ankakhutyuny-vtangvats-e-dunya-miyatovich

locynapcTteo u npaeo N 2 (99) 2024 47

wwhwwOdwb wihpwdtwunipinittp, U Uwpnnt hpwynibpbbph hwodbwywwnwnpp
h2fluwlnigyntbbEphlt ggnipwgpt) £ nwunwlwb h2fuwbnipjwl pwnwpwywbwgdwl
JunwOqlbbph dwuhb: Ywd ophbwy medhbpugyh hwpgnd hpwwwpwyywé hp qbyney-
gnty, npntd h phyu wy, hwpgbph wpdwnédt) b nwunwywb hwiwywpgh shwd wuw-
pwyzrwé pwpbthnfuntdbbiph YW, n 262yt | nwunwywl hwdwywngh woyw-
funipjwl wwwhnydwb Ywplnpniginiop® U Uwpnne hpwynibpltph hwOédbwyw-
wnwnp wonbp nt Yns £ wpb Gpyph h2ruwbnegynt06pht Yuwwnwpbine Yeaenhyh hwa-
dwlwdnnnyh L Yneniwghwh nbGd wwjpwph wGwnignibGteph fudph (ANGYO)
funphpnwuwnynipyniGbtpp:

Jdbpp pdwnpyqwébbpp gnyg GG wnwihu, np Gypnwwywb hGuinhunnunGbnl
wlhpwdtn hGnbnnwyuwbnipnib 60 gnigwpbpt] nwinwywb hfuwbniejwl woyw-
funipiwl Yepwptpjw) Gdpnwwih funphpnh hhdbwywb uygpnibpbtpp Ywbph Ynsh-
(Nt nunnnipjwip: 2wbptn G0 gnpdwnpynid Gwl optbunhp L gnpdwinhp h2fuwbnee-
jniabeph Ynndhg nwunwywb puwbnipjwbt wOywnipjwlt hwlnbw npubnpynn
nunOagnipntbbtph wbpnywunptihnipjwb, npwdg hwlwqgnbgnipjwl ni hwnpwhwp-
Owl wenuind: OphGwy 2016p. GYypnwwlywl nwwnwnpwlp Jy&he Ywjwgnbg RPwlla
panntd <nGqwnpuwyf gnpény, npp Ybpwpetpnid tp nhdnidwwnnih™ <ntquiphwyh gb-
pwagnyl nwuwnpwoh wjuwgwhh L Upnwpwnwunnipjwl wqgwihb funphpnh Gw-
fjuwgwhh wwwnnbbbphg hrwgdwbp wyt wwwndweny, np hp wwunnbwywndwb o-
npnp Ow pGOhwnwuwnt] £ <ntGqunphwih opGbunpwywb, win pyntd L nwnwywb hwiw-
Ywnap 2n2whnn pwnbinfuntdlenp:

Gypnwwh funphpnh funphpnwpwowywo ythwdnnndp Lu hp pwlOwélbnnid
wlnpwnwpét, t hpwdnibph gbpwywnipjwb fuGnhpbtpht: Uwulbwynpuwbtu,
2017p. plnniywé «GYypnwuwyh funphpnh winwyd GpynGspned hpwynibph gEpwyw-
nipjwlb nGd 0np uwwrGwihpbtphy Jepwptpw) pwlwduntd Glulud-0 nipwnpnie-
;b £ hpwyhptp hpwynibph gGpwywnipjwb fubnhpepht Pnynwiphwynid, Uninn-
Juwjh <wlpwwtwnipnibnid, NnushGhwynid L Bnipphwyntd:

Uh wnp Ggpuywgnipnibbbpnid d&abwinpyh hwadGuwdnnnyp qGwhwwunwyw |
wnybl hpwynibph gEpwywynipjwb L nwunwywb hwdwywpgh waywiunipywb ninpwn-
OGpnud winwyd Gpynbbph optlbunpnipNLbtEph hwiwwwwnwuuwbnipjwbp: UYuwd
2011p.” dpwjt <ntbgqwppwip yGpwptpwy Y606nhyh hwodbwdnnnyb plnnibb £ 7
Gapwlwgnipintlt, npnbp ybpwpebpnud thb hpwydnibph gbpwywnipjwbp, GGpwrjwy
nwunwywl hwiwywpgh woywunipjwbp: LEwb GgpwywgnipyNtbbbp GO wripdb| Gwl
Lshwuwnwbh, @Bnipphwih, NntdhOhwh, Uwipwih L UGpphwih wrbsnipjwip:

4. Ggpwywgntpynt

Uuwhuny, uunwndwds hGuwagnunnysiuwl hhdwl Jnw Gunbih  woby hGuinlywy
hhdawlwl GgnwhwGgnidbGpn.

1. << UwhdwOwnnnuyginiap, funphpnwnwawlwG dnnbih oh pwnpe wbuwnngsndG-
abnh uwhdwGwnpnginiGGEnh hbun hwibdwuwnwd, wpwownhdwlwl F, hasp wwydw-
Gwidnnydwo | Gnwany, np funphpnwnpwawlwlG dnnbih npny wGwnniyginiGGGnh uwh-
dwbwnpnuginiGGEn funphpnwnwln hwdwnpnid 66 dhuyl opGhunpn L Gepluywgnig-
swlwl duwndh:

2. OnpbGlunpn ppfuwlnipiniGp ppfuwlnigiuwl dintu Aininbnh Ghwandwdpe niap,
wyuwbu Ynsgwo, «qnnpowrnipuyhl gGpwluynypindy.

3. lunphpnwnpwOwlywl( Guwewywnpdwl duh wuydwObbnnid op&lunpn fpfuw-
anupywil «qnndwernipuyhl qGpwluwyniygintay niGGawynt huwnlwlhya hlpahl swbunp
b nhunwnlly  npwbu  ppfuwlnigil Aininbnh dhole uwhdwGwnpwlwG
hwiwuwnwlpenygiul, hbGinbwpwn Gwl fpfuwGnigintGbbnh pwdwbdwl L hwyw-
uwinwlppdwl ulygpntGph fuwfucnnd:
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4. lunphpnwnwlwlwl Jenwhuynnnywl pnwlwbwgdwl gnpontd wibiwibo
nbnp wwanlwlnd ¢ pwnuwpwlwl pannpdnyuwlnp: 3nipwpwlsgngn wbuwnnyintd ni-
Oh Gwewywnnipindb, uwluwy( shuyG dnnnynnwdwnwluGa6nl niG&h pannhdniyeinil:

5. Unwownynid Ghp plnnibly «lunphpnwnwlwlwl plnnpdnypiuwl dwuhly <w-
JuwunwGh <wonwuwbinnygwl onblp, nnny wdpnnowlwinnbl wbwnp F Yuwnpquiynn-
YEG funphpnuwnwawlwlO plnnhdnipiuwl uwhdwbwnnwlwl GunquyhAwlhg pfunn
hnwdwlwl Gungwdhswlh, hhdGwlwh gnpdwreniyplbnh, (hwgnnnyginiGGbnh L puw-
nupwlhwl wwnwufuwbwanynipiwl hbun wwdwo hwngbnpn dhllnyl dwdwlwly
Owfuwnbulinyg funphpnwnwawlwl pnnhdniypiuwl nGpwlwanwnnysiuwl pwndnwg-
dwl Gnn Guwenigwlywnpagbn:

6. NMwrywdibiwnwlwl dnnnynnwdwnniginian Gpwhbn, L wweojwdGiunwnphqih
wdwannypbbnn Yqunquwluwihl, Gpt& pannhdnigwlp, wowfu pywpwlwlhg, uwh-
vwhwnnwlwl hGunwaquw thnvhnfunyainiGGEnh plpwgpnid hnwynibp wnpdbn npdtin:
Uwhdwlwnpwlwl nwwnwnwl opnklplbanh, Ugquyhl dnnnyh npnpnidGenh, Uwifuw-
quwhh hnwdwOwagnenh, GwnquwnnniyniGaGnh, Ywewdwnnueiwla npnpnidabph’ Uwh-
dwhwnnpnupiwGn hwdwwwenwufuwuGnegindap npnpbine huwdwn.

7 . Upwownlynd Gap plnywyly Uwhdwlwnpnugiul 168-nn hnuywdh 4-nn dw-
uny UwhdwOwnnwlwl nwanwnwl nhdnn unipiGluinbbnh ;nowGwln winwhup uwh-
dwhwnpwlwb jhwgnpnuyinta Jenwwwhbiny Gwl wolwfu uvwhdwOwnnwlwl dwnp-
uhaaEnha (nwuinwfuwgnipiwln, YeGinpnGwlwl plunpwlw( hwadbwdnnnyhl, <uw)-
Ybpllhs wuyunnpl, YGauinpnawlwl( pwaypl, Uwnnne hpnwyniGplbnh wuwpunww-
ana):

B3SAUMOOTHOLUEHUA HALUMOHAJIbHOIO COBPAHUA C
UCMONMHUTESNIbHOW U CYOEBHOW BITACTbLIO

MapTuH MaHykaH

lpenogasarersis kaghe[ps! opUaNYeckoro akybrera
EpeBaHckoro yHusepcuteta «l1iansop», 4reH lanarsi
ansokaroB PA, a4BoKaT, KaHAUAAT HOpUANYECKUX HaYK
martin_manukyan_1955@mail.ru

ORCID - 0009-0002-3636-6701

AGcTpakT: B gaHHoli ctaTbe roBopuTCsi O B3aMMOOTHOLLEHUAX HauuoHanbHoro
cobpaHusa ¢ ncnonHUTenbHOM u cynebHon BnacTbio. ABTOP Mpuvlen K BbiBOGY, YTO
npyu napnameHTckon mopenu yHKUUW, BbINOMHAEMbIE rOCYAapCTBEHHOW BacTbio,
haKTMYECKN He paBHOMpaBHbl MO CBOEMY XapakTepy M oTnuyaroTca Apyr oT apyra
IOpUaONYECKON CUMNOW W copepXaHuem, TO eCTb OeATeNbHOCTb 3aKoHOAAaTenbHOW
BMacTu MMeEeT 3aKoHoAaTeNbHbIN XapakTep, a cyaebHas 1 ucnonHuTenbHasi BracTb -
noasakoHogaTenbHbIn. B cTaTbe Takke nNOAYEPKMBAETCSA MbICIb O TOM, YTO
3akoHogaTtenbHas BracTb obnagaeT TaK HasbiBaeMbiM  «(PYHKLMOHAIbHbLIM
NpeBOCXOACTBOM» Hag APYrMMW BETBAMM BriacTu, YTo camMo no cebe He AOIMKHO
paccmaTpuMBaTbCA  Kak  HapylleHue  KOHCTUTYUMOHHOro  BamaHca  mexay
3aKoHO4AaTesNIbHON, NUCMONHUTENBHON N CyaeBOHON BETBAMU rOCy4apCTBEHHOW BracTy.
MoTomy 4TO CyTb NpuHUMNa pasgerneHns u banaHcupoBaHMS BNacTen COCTOUT He B
COXpaHeHUN paBHbIX (YHKUWA 33 BETBAMM BracTu, KOTOpble B CUMy Xapaktepa
hyHKLMIM BETBEN BNACTU YK€ HE paBHbl, 8 HAXoasaTcs B obecneyeHmn Heo6XxoaNMbIX U
OOCTaTOYHbIX MOSTHOMOYUIA KaXKOOW BETBM rocygapcTBeHHon Bnactu.O6paiyasch K
BOMPOCY O TOM, YTO OOHUM U3 LeHTparbHbIX BOMNPOCOB BO B3aUMOOTHOLLEHUSAX BETBEN
3aKkoHoJaTenbHON N UCMOMHUTENbHOW BriacTu SABMASIETCS NaprameHTCKUA KOHTPOMb
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Hap VCMONHWUTENbHON BacTblo, U MOAYEPKMBAs, YTO B TakMX YCIOBUSX HEOGXOAMMO
obecrneyeHne  3(PPEKTUBHbIX  MEXAHW3MOB  COEPXKMBAHWS  AOMUHMPOBAHWS
WCMONMHUTENbHOW BracTh (NMpeMbep-MUHUCTP) MpuobpeTaeT KIoYeBOe 3HAYeHue,
aBTOP B KA4YeCTBE MOSIUTUYECKON rapaHTUK OCYLLIECTBIIEHNSI KAYECTBEHHOIO KOHTPOSIS
MO OTHOLWIEHWI K WCMOMHUTENbBHOW BNAacTU Y4YUTbIBAET HanuuMe CUIbHOW
naprameHTCKOM OMmno3uuuW, Bedb [MaBHbIM KPUTEPUMEM CO3OaHUA  OMMo3nLMn
ABNsETCA He BNacTb, NPaBo, a orpaHnyeHne BNacTu NpaBom.

KnioueBble cnoBa — KOHCTUTYLMS, 3aKOHOQATE/IbHAS BIIACTb, UCIONTHUTEIbHAS
B/iacThb, cy,qe6/-/aﬂ BJ14CTb, [apriamMmeHTCcKasa Mo4ersib, [1apriaMeHTCKasa Oorifo3nLnA,
pasgernieHne u 6anaHcupoBaHue BrACTEH, QYHKUMOHAIIbHOE [IPEBOCXOL4CTBO;
MIOSINTUYECKOE BOJIbLLIMHCTBO, NIAP/1aMEHTCKUI KOHTPO/Ib.

RELATIONSHIP OF THE NATIONAL ASSEMBLY WITH THE

EXECUTIVE AND JUDICIAL POWERS
Martin Manukyan
Lecturer at the Faculty of Law, Yerevan "Gladzor" University,
member of the RA Chamber of Lawyers,
lawyer, candidate of legal sciences
martin_manukyan_1955@mail.ru
ORCID - 0009-0002-3636-6701

Abstract: This article talks about the relationship of the National Assembly with
the executive and judicial powers. The author came to the conclusion that under the
parliamentary model, the functions performed by the state authorities are actually not
equal in nature and differ from each other in legal force and content, that is, the
activities of the legislative branch are of a legislative nature, and the judicial and
executive authorities are of a sub-legislative nature. The article also emphasizes the
idea that the legislative branch has so-called “functional superiority” over other
branches of government, which in itself should not be considered as a violation of the
constitutional balance between the legislative, executive and judicial branches of
government. Because the essence of the principle of separation and balancing of
powers is not to preserve equal functions for the branches of government, which, due
to the nature of the functions of the branches of government, are no longer equal, but
to ensure the necessary and sufficient powers of each branch of
government.Addressing the issue that one of the central issues in the relationship
between the branches of legislative and executive power is parliamentary control over
the executive power, and emphasizing that in such conditions it is necessary to ensure
effective mechanisms to curb the dominance of the executive power (Prime Minister)
becomes of key importance, the author as a political guarantee of the implementation
of high-quality control in relation to the executive branch, it takes into account the
presence of a strong parliamentary opposition, because the main criterion for creating
an opposition is not power, law, but the limitation of power by law.

Key words — Constitution; legislative power; executive power,; judicial power;
parfiamentary model; parliamentary opposition, separation and balancing of powers;
functional superiority, political majority; parfiamentary control.
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Ujuntn pGOwpydwl wewpyw k nuebtnd 0wl Gpguwhb hp wennowywb yhAw-
Uh L npw hwnn Yuuwywd wy; inbntywunynipjwlb tnnpuwdwnpdiwb hwiwp wihpwdbwn
wwjdwbbtph weywynipjwl nbwpnid wnenElwwnynigjntip dhwdwdwbwly ophbwywl
GGpYwywgnigsht tnpwdwnntint hwpgp, pwbh np Get OptUph wwhwboht hwiwww-
nwufuwb GpGluwhb nenGywwnynipintp inpwiwnpbine hwdwn wOhpwdtn wwy-
dwl £ oppbwywb GepYwjwgnigsh wrwpynipjwb pwgwyuwynipinibp, huy wrwpynip-
Jwb nGwpend wjt nnpwiwnpiwb Gopwyw sk, www unwgynd £, np hpwywanigjwb
uk9 inbntYwwnynipnip GpGjuwiht tnpwiwnnynid £ ophbwywb GEpYuwywgnigshb wyl
npwdwnpbinig htunn dhwyb, wy ns pb Shwdwdwbwy Ywd hwywrwyp:

Ldwd hpwywywpgwynpnudbbph hwiwwinGpuwnnid fubnpwhwpnuyg t nwelnid
GpGluwgh’ hp Ywnpéhpp wpunwhwyuntGiny, wyo hp tnwphpht L hwuntOnegjwbp hwdw-
wwunwufuwb hwyh webybint hpwynitbph hpwgdwb hGwpwynpnipnibp:

Jtpnbpjwy Gnpdtph Jbpnuénepinibhg hunlind £, np GpGluwgh pd2yuywb og-
Gnipyntl b uywuwpynd unwbwint hwpgnid 60nnh (oppwlwywb GepYwjwgnigsh)
nGpp pwgwndwywbwgywé t, hsp Genwglnud £ GpGluwih pd2wywl oglnipintl L
uwwuwnynid unwbwint gnpépbpwght GEpgpwyybint uwhdwbbGBpp, npp ng dhaun |
wpryntOwytun npubnpnid unwOnid, weGquwqb wyt nbwpnid, Gpp hpwgbyywé, hwu-
Ywgwd s hobint wprynibpnid GpGjuwl wohGwqubnnipntd Ywd wohwiwdw)intpe-
Jnil £ npubinpnid pd2yuuit showduinneentt unwbwynt gnpéplpwgnty:

<wjwuinwOh <wbpwwbunnipjwt Uwhdwbwnpnipjwa! 36-pn hnnwéh 1-hG dw-
uh hwdwdw)l' 6Gnn0Gn0 hpwyntbp nbBG L wwpunwynp GG hng twbt] hpelhg Bpk-
fuwlbph nwuwnhwpwynigywb, Yppnipjwl, wennonipjwl, thwpdtp nu GGpnwbwy
qungwgiwl dwuh(:

<wjwunwbh <wbpwwtnnipjwlt Uwhiwbwnpnipjwb 37-nn hnnjwdéh 1-ha L 2-
npn dwubph hwdwdw)t' Gpeluwl hpwyniap ntbh wquun wpunwhwjntGine hp Ywpdh-
ep, npp, BpGfluwh wwphpht L hwuntbnipjwt dwywnpnwyht hwiwwwunwufuwa,
hwyyh t wrbyntd hpbh yGpwptnpnn hwpgbpnud: Gpbjuwht yepwpebpnn hwpgbpnid
GpGluwh 2whtpp wewp b wewolbwhtnp nupwnpniejwl wndwbwowb:

Lodwd Ywpgwynpnidp uwhiwlbind Uwhiwbwnpnipintbp GpGluwih hp Ywp-
6hpp wpunwhwjnGine hpwyntbpp nhunwnyt) £ npwtu pwgwpdwy L npbt hhdbw-
ynpiwdp uwhdwbwhwywb ny Gopwyw hpwynibp:

' 0OnniOytp £ 06.12.2015 pqwlwlnhb, nwdh tbe £ dwnbp 22.12.2015 pqwywlhl, <£MS
2015.12.21/<wwnnty pnnwpynid <nn. 1118:
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UnOytaghwih 13-pn hnnywéh hwiwdw)b' Gpbfuwb hpwynibp ntbh wquunnpth
wpunwhwjnbint hp Yuwnéhpp, wn hpwynibpp O6pwentd | gwOyugwdé pOnyph nk-
nGywuwnynipntt L gunwihwnObp npnbGint, unwbwnt L hwnnpnGnt wquunnipjnt-
Op” wOywu uwhdwOOBphg, gpwynp Ywd tnnwwghp duny, untbnéwagnnénipjwl inku-
pny Y wy dhengltipny Gpbfuwh pbupnipjwip:

Uin hpwynibGph hpwanpénidp Ywpnn £ Gopwpyytp npnwyh uwhdw bwthwynid-
GGph, npnbp Ywpnn GG (hOGp dshwyb wyGwhupp, npnbp Gwjuwwnbuwé 60 optbpny L
wlOhpwdtiwun GO

1) wyj wbadwlg hpwynibpbbpp L henhbGwynipntbp hwngbnt, Yud

2) wbunwywl wayunwbgnipintbp Ywl hwuwpwywywb Ywpgp (ordre public),
Ywad powysnipjwb wennontpintlp, Ywd pwnpnjuywinipintbp wwunwwbbine hwiwn:

hOswGu wnGulnid GOp, UnOYLOghwl Gwiuwwnbub) £ GpGjuwih Ywpéhpp wpunw-
hwjintGint hpwynibph vwhdwbwhwydwb hGwpwynpnipynia, vww)d hunwy Ow-
fuwbb] £ npw wbhpwdbunnipywl nEwptpp, npnbp hwdpbnhwbnip plnyp 60 Ypniy,
huy npwtu winwhuht wyn hpwyniiph vwhdwbowhwydwb hpwywagnpnigjwdp odwn-
Jwé uniplyunwiht Ywgd sh Gwfuwwnbub, hOsp GOpwnpnud £, np dbwgwdé pninp
nGwptpnid GpGluwih Yuwpéhpp wtwnp b wywpwwnhp ubh |hGh hp wnwphpht b hw-
untOnipywOp hwiwwwunwufuw:

«GpGluwih dwuhb» onptbph 10-nn hnnywdéh 2-nn L 3-pn dwubph hwiwéw)b &-
nGuwjh hwywgpltpp, hwinqdntGpbtpp L wpéhpp GOpwyw GO0 Gpw wwphpht L
hwuntbnipjwlp hwiwwwunwuuwb wwwwd neywnpnepjw:

3ntpwpwbsinip GpGjuw hpwynibp nth wgwunnptl wpunwhwynGine hp Ywnpéh-
pp, npnOGnt, unwbwint L hwnnpnbint gunuwithwnbtn nt mbnEYwwnynientd hwnnp-
nwygnipjwlb gwllwgwd dthongny: GpGuwih nnbntlwwnynipintd unwbwint hpw-
yniOpp Ywpnn £ uwhdwOwthwyyb| onbbpndy:

LUbpwGunwywb optlbunpnipjwdp GpGluwih’ hp wennowywb yh&wyh ytpwptp-
jwy, O6pwrjw) npw hbn yuwdwsé gublywgwd wyp inbnbElwunynipnid unwbwint h-
pwynibpp ny bt uwhdwlwdhwyjwé t optbpny uwhwlywéd Guwunwyh hpwagnnpé-
dwb whhpwdtwnnigjwdp, wy opnhtwywb GEpywjwgnighsbtph Yudwhwynbnipjwip,
nph npubinpdwO hwdwn ophGwswih hhdptp Cwuwwnbuwé s60:

Ubpwbunwywl opGlunpnipgjwdp BpGluwih whbph wywwnwd niwnpnepjwl
wpdwlwbwnt wewobwhbppnipntip wipwagptiny® s60 Gwjuwwnbuyb) Owbl wyn h-
nwyntbph hpwgnudp gnpsdh nbnn  gnpétwywngbn” winwhuny  hpwywbnpdtpp
nwndbtiny nGYywpwwhy plnyeh, hosh wprynibpnid GpGjuwlbphlt pd2ywywb og-
Onipjwb L uwwuwnyiwb wnpwdwnpnudp, Gpp wt ppwywbwgynid £ GpGuwgh
OYywuwndwdp, npp sh ghnwygned npw Gwwwnwyp b wohpwdtnnienilp, L npwbhg
GL06nY hwadwu pannhdwbnid £ win dhowdunnipjwlb gnpépbpwght, Ywpnn t ninGyg-
Jb| GpGuwgh $hghywywb L hngbywh whédbrbdfubihnipjwl hpwynibph fuwfundwdp
L hwOgbglt] tnwrwwwbph:

Ujuwnnbn wlhpwdtun [ hwwuwpwyet] GpGuwh pd2ywywb oqlniginit L
uywuwnynid unwbwint gnpéplpwgnid OGepgpwdywé wbdwlg dwulbwygnipjwl
uwhdwO06pp wwywhnybint hwiwn GpGjuwgh jwywagnib 2wbp L nupdwgébine npwb
hwulb|nt ninhOGpp:

l. 6NGuU3h AGCUHULUUL OQUNHB3UL 54 UTUUUNYUUL aNNoCLiBUShL
LENANPUYYUD UL2UL8 UuuuuusnHe3UL uuguuuuENu Nk NGNe

GpGluwltph wennontpjwl Yytpwpbpjw| hwgbph 2nipg npnanuibeph plnncadwh
gnnpéplpwght dwulwygnn whwagpghre Ynnitpp hhdbwywOnud Grjwy 60 Ywgind®
GpGuwltp, 6GnnGGp (ophGwywb O6pYwjwgnighsbtn), pnidwfuwunnnltn:
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GpGluwih wenontpjwl JGpwptpjw hwpgbpnid npnanid ujwgbbine wju Grw-
ynnud gnpéplbpwgnid wewnp t owlpbpn gnpdwnpytl hGwpwynphbu thbuinptine, dtrp
pGpGinL, nhunwnpybint L hwpgbint GpGluwlGph tnGuwytunOGpp: Gpeluwh twphpp
Ywd hwuntbnipjwb wunh&wlp sh npnaned Gpw dwubwygnipjwb hpwynibph wrlw-
JnipyntOp, wyp npnznud £ wyb Yzhep, npp wewnp £ unipdh Gpbluwh inbuwytunhG: Uu
nGwpnid GpGjuwlbpp wewnp b nhunwpyytlt npwtu wihwwnbbn hwyyh welbiny
Gpwlg wGabwht wewbdbGwhwwnynipntbbenb ne Yuwphplbpp:

Gpbluwih dwulwygnipjwb dJwwpnwyp Ywpnn £ vwpptpyb) pun Gpw Ywpn-
nnipntbltnh, Ywbph thnpdh L wihwwnwwinigwl, pwyg nw Gwb 0ESwwtu Ywlu-
Jwdé b deéswhwuwybtph yspwptpdnibphg, nyptbp wtwp § jupwlbl L fjupwiuniutl
dwulbwygnipjntp L unbnétlt hwiwwwwnwufuwb thowdwjp L wwjdwbbkn, npunkn
nw hGwpwynp t hpwywOwglb]: Cwuwn GpGuwbbn gwoywbnid G, np hpgbg 6Gnn kG-
np Gwubwygkl npnanidbbph Yuwjwgdwbp, ndwlp tf gwoywlnud 60, np hpkag (ukh L
Ywpéhpp hwyh welth, uwuw)b wibpwb Ef Juinwh Ywpnn 60 sthGG; yepoht funupl
wubnt hwdwp L npn2nd uywglbip pnnb60 hpgbg §Gnn06phG: LAwG gwbynipnNLh-
O6pp wEwnp b hwjwuwpwwtu hwnpgyta:

UnOdtOaghwih 5-pn hnnwdéh hwdwdédw)t dwubwyhg wGwnnipintbG6pp hwpgnid
G0 6GnnGGph, hwiwwwwnwuuwb nGwpbpnud twbk nenwywb unydnpnignttbpny
Owpuwwnbujwdé pnwiywé pbunwbhph Ywd hwdwjGph wOnwdbtph, fubwdwyuwi-
GGph ywd GpGluwgh hwdwn opbbpny wwwnwuuwbwwne wy; wodwhg wywwnwufuw-
GuunynipjniOp, hpwynibplbtpp b wwpunwywOnigntbbbpp' GpGluwh quipgwgnn ne-
GwynipyntG06ph0 hwiwwwwnwufuwb ninnnigintd twnt GpGluwht Gpw Ynnohg
UnGytaghwyny dwlwsywé hpwynibplent hpwywbwglbhu:

Gypnwwih funphpnh LwuwpwnOGph Yndphnth phy CM/Rec(2012) dhGsl 18
nwnbywb GpGjuwbbph L GphnwuwpnbGph dwubwygnipjwb yspwptnw; hwbabw-
puwnwywap! ninbgniyg b uwhdwat], pun npp dwubwygnieyntbp uwhdwGyt) b npwtu
ytpohtOEphu hwdwn ubthwywb Ywndhpp wquunnptl wpunwhwjuintint, ujwdé (hok-
(nt L hpbhg ybpwptpnn hwpgbpnud npnpnudbbp Yuywgbbine, hptbg hwjwgplbtpha,
wnwnhphl, hwuntOnipjwbp, quwpgwgnn  JuwpnnnipintGOtpht  hwdwwwunwufuwb
wwwnwd Yohr inpdwé |hobine hpwynibp, nnwnpwoénipinila, hGwpwynpnigyncl, wbh-
pwdtunnipjwl nbwpnid wewygnipntb:

hptOg wennontpjwl yepwpetnywy hwpgbpht Gpeluwltph pnduwlnwywihg dwu-
Guiygnipynitbp GGpYwynid wybih £t nhunwnpyynid npwbu GpGluwbtnh hwdwnp pwpépn-
pwy fubwdph hwubtine hhdbwywb swhwbhy?

GpGluwh hpwyniGplbbph pp pbpwghy rwgiwywpnipjwl (2022-2027)% L Y&O-
uwpdynipjwb npnpunnd dwpnne hpwyntbpbtph L wnGubninghwObph rwqdwywpw-
ywa gnpénnnipinthbtph dpwgph dhengny (2020-2025 ppe.)* GYpnwwih funphnipnp
dgunnud | hGunwguynud wewyb) fupwlb] Gpbuwh wennewwwhwywb hwpgbph,
GEpwrjw) hGnwgnunnipiNLbbtnphl Gpwbg dwulbwygwihb dnuintgnidp:

Uhwynpywé wqggbph GpGuwih hpwynibpbbph Yndhnkb GpGuwh jujwé |hbk-
[t hpwyniGph yepwptpjwy ghy 12 ponhwinp d6yawpwbnipjub ke (2009 p.)° ni-

' Sk'u https://rm.coe.int/168046¢478 hnniiny, hwuwbih £ 07.09.2023 pqwlwlh npntpjwip:

2 Sk'u WHO, Standards for improving the quality of care for children and young adolescents in
health facilities, Report 11 april 2018 Standarts:

3 Shtu https://rm.coe.int/council-of-europe-strategy-for-the-rights-of-the-child-2022-2027-child/
1680a5ef27

4 https://rm.coe.int/strategic-action-plan-final-e/1680a2c5d2_hnniind, hwuw(tih £ 07.09.2023
pYwywlh npnipwdp:

5 St'u UN Committee on the Rights of the Child (CRC), General comment No. 12 (2009): The
right of the «child to be heard, 20 July 2009, CRC/C/GC/12,available at:
https://www.refworld.org/docid/4ae562c52.html [accessed 29 07.2023]



https://rm.coe.int/168046c478
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https://rm.coe.int/council-of-europe-strategy-for-the-rights-of-the-child-2022-2027-child/%201680a5ef27
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nbkgnyg t wtwihu, pE hOswbu dEYGwpwlL] GpEfuwbGph Ywbph wwpptp npnpunlt-
pht dwulwygbint hpwynibpp: b0s YyGpwptpnid | wennowwwhwlwO fubwdph
npwiwnniwbp, www wjb pngénud £ GpeluwlGGph hpwynibpp Gepgpwydybine npn-
2ntibBpnud wjbwtu, np hwdwhntbs (hOh Gpubg quipgugnn YuwnnnnipyntGbtnpha, ho-
sp Gwlwynid £, np Gpwlp hpwynibp ntbG0 unnwOw] wnbnGYwwnynigntt wrwowny-
ynn pnidnuiltph L npwbg hGnbwbplbph Nt wprynibpbbph dwuhG hptbg Ywpn-
nnteyntGOtphGa hwpdwpbgywdé duny: Wb Gwl plngénid £ GpwOg hpwynibpp ogun-
Jbint gwnunOh pd2ywywb funphpnwunynipinthg wewdg 6GnnGGph hwiwdéw)nepe-
Jwa, L ywpqwpwOndd £, np w0 wvnwphpniy, Gpp hwiwdwOnipjwb hpwynibpp wig-
Ond t GpGluwghG, wyin hpwynibpp woywiu £ Gpw gnpénibwynipntbhg: Ujlniwab-
OGwjbpy, Bpt Gpeuwl Ywpnn t nputnptp hp pnidiwl yGpwpbpw) wnbnGywgywé
Ywnpshp hwynbbint unpnnnipnth, www wjn Ywnéhphlt wbwnp t ywuwnws Yphe
wnyh:

<bnbwpwn, wennowwwhwywl hwpgtpnud npnanudlbph YujwgdwOp dwu-
OGwygtint Gpefluwbtph hpwynibph wwwhnynudp wwhwbonwd t hpwdwnybp w)b Ga-
pwnpnipnLtbb6phg, np «60nnp (wywagnybu ghwh» (hhdojwdé wnwphph L Yuwbph
thnpéh ypw) L (Ywd) np «pdhoyp jwywgnybu ghinpy (hhdowé dwulwghunwyuwb
thnpéh Ypw), L wtwinp  wagnid ywuwnwnpyh nbwh npnanudbbph hwdwwnbn Ywjwg-
dwl, nph wpryntbpnid hwadh Ywrelyeo Gpbfuwh inGuwybunGbnb nt h hwjun GHwoé
ywpnnnipntGGEpp, 6GnnGGph hnhOwynigintbp L wennowwwhnipjwb ngnpunh dwu-
Gwagbwnbtph ghinbhpbtnG nu thnpép: Wu dnuinbgdwb nbwpnid d666nG nu GpGluwlt-
np dhwuhb Yw2fuwwntbl npnanudbbn Yuywgbbine ninnnigjwdp:

OlnnGtpp Ywi wyp ophbwywb GEpywywgnighsbbpp hwnhuwbnud G0 GpGluwgh
wrnnontpwl yGpwptpw) hwpgtnpnid npnpnudbtph Yuywgliwb hhdbwywb nbpwyw-
wnwnbbpp: POswbu Yuwbph wyp npnpunbbpnid, 6Gnn0Gpp wwpwwynp 60 hpelhg Bpk-
fuwbbpht tw) Wwwnawd wewolnpnniginth nu nunnnpnnid b wewbgpwyihb nbp fuw-
nwyp 0pwOg wwunwwinipjwl L 0pwOg (wywagnylb 2whhbt hwubBne hwdwp: Gwwn
Gpynbtph opbbpltpny £ wipwgpywé ¢GnnbEph npwtiu thwuwnwgh npn2nudbtn Yw-
Jjwglnnbtph nkpp, pwbh np 0pwOghg wwhwbeynid £ pnyjwuwnnt pd2ywywb gnpén-
nnteyntblbtn Ywuwnwnpt) hptbg GpGluwbbph wontbhg™ dhGsk Gpwbp hwulbt npnwyh
nwnhph Ywd hwuntOnipywl wuinhgfwbh: Pwyg 6GnnO6ph wwpunwwbnipntGbbnh
Nt Wwwnwufuwbwwnynipintbp wewp b nhunnwpyybl GpGuwh qupgwugnn yupnnntpe-
jntbabeph0 hwdwhnibs, dwiwlwyny L dwywiny uwhdwbwhwyynn, GpGluwih (w-
Jwagnyb whbpny npnaqwé 2powbwynid L dnibyghnlbwy plniypny, pwbh np Gpwbp
whwp t wywhnyto Gpbluwgh fubwdpp, wwnwwbnignibp b pwntytgneeniap™

OOnnGGph wywpunwywbnigntGOtpp L wwunwuuwbwwnynipintbp thnfuynid &G
(LW undnpwpwp Gwgnid 60) dwdwlwyh pbpwgpntd. thbs 6GnnOGpp Ywd wy opp-
Owywb GEpYwywgnighsbbpp thwuwnwgh npnanudbbp Yuwywgbnnbbp 60 Jwn dwG-
Ynipjwb ppowbnid, wn nbpp htwnwaquwynd whuinp £ qupgwgnid wwph, L nppwb G-
nGluwbbph ghurnwygdwl b pGYuwdwb YupnnnientGGbpp pbnpwjod6o, wbpwb 6Gnn-
O6ph wewelnpnnipNLGb nu ninnnpnnidp wbwnp £ yepwéybh hhptgnudlbph L wuwnp-
Awlwpwp ytpwihnfuybt hwywuwnp hhdnwbpbtph?:

" Roberta R, Volnakis D, Hanson K, The inclusion of ‘third parties’: The status of parenthood in
the Convention on the Rights of the Child, Children's Rights Law in the Global Human Rights
Landscape, Isolation, inspiration, integration ?, Edited by Brems E, Desmet E, Vandenhole W,
Routledge Research in Human Rights Law, 2017, pp.71-89, pp. 82-83. See also: Jonathan Law,
Elizabeth A. Martin, A Dictionary of Law, 7th edition, Oxford University Press, 2014

2 General comment No. 20 (2016) on the implementation of the rights of the child during
adolescence, paragraph 18.
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Npwtugh 6GnnOGpp wyunhy dwulbwygnipnth nLbEGwb npnanwdbeph YuywgdiwG
gnpépOpwgnid L wowygtl nu ninnnpnkb hpklbg GpGfuwhb, Ywpunp £, np Gpwbp ni-
06Ow0O wewygnipjwl pwywnpwn hwanpnipntbbtp: ©0nnOGpp whwp | wywunws
wnbnGywgywé |hath hptlg Gpbfuwh wennewywl yhdwyh L pniddwl tnnwnppbpwy-
Obph dwupl hpkOg hwuywbwh duny*2:

UrOJwql wju wenudnd 60nnGGpp dwuwdp Ywujwdé GO Gpwbhg, pE wpnynp
pnidwfuwwinnnOtpp hptbg (hwpdtp GEpgpwynid G0 hptbg GpGuwh wennontpjwl
ytpwpbnw| npnanudbbph Juywgdwp, L Gpb wyn, wwyw hoswbu L Gpp: Lpwbg dwu-
Gwygnipjwl wunhfwOp Onybwtu Ywpnn £t vnwpptpdb] Ywudwsé pwbg Ywbph
thnpdhg, dwgniihg, nwunhwpwynipintbhg, vawynyphg (hoswtu 64 64nnbGpp 06pg-
pwyntd hptbg GpbfuwlbGpht wreopjw Ywbpnid) b wennowwwywb gpwghuwnnep)nt-
Ghg: Urnnowwwhwlwb gpwghunnignilp Yyuwywdé £ plnhwbnip gpwghunnipjwl
htunn L OGpwentd | dwpnwlg ghunbhpbtpp, dnunnpjwghwO L hpwywunignibp
hwulywOwynt, gwhwuwnbnt L Yhpwetint weopjw Ywbpnid wennontpjwl wwhww-
dwl, hhdwOnnipntbbtph Ywbfuwpgbiwb yGpwptpw) wennowwwhwywlb wnbnb-
ywunynipntp, wennontpjwb fupwOiwb ybGpwebpw) nwuwnnnnignibbtn wobine, n-
pnanuibtp Yuwjwglbine hptiGg L hptGg 2powwwunh hwdwn?: OphGwy, npny §GnnGtn,
npnbp GGpgpwyywd s60 Ywd ujwé skh, ywpnn GG hpehg wagnp L wOnpnynipjwb
uto qqwy hptlg GpGluwh wennenipywl wwhwwaliwb hwnpgned, hOsaG hp hGpehl
uwhdwbwhwynid b Gpbluwht wowygbine Gpwbg Ywpnnnipntap®: Lpwbg Gwu-
Guygnipyntp Ywpnn t wrwpptpybp 0wl uujwé pd2guyuwb dhowdnnipjul nb-
uwyhg, nph nwpntd npny hwogwiwbpbtpnid ophbwywb GEpYwywgnighsbbpp Yw-
npnn 60 gqquwy, np unwbnwpunwgywsé gnpétiwywpgbpp hptbg pbunpnipwb phs inkn
G0 pnnOnLa®:

Npwtu pGnbwlnip YubnG, nppwl (wy wnenElywgywdéd (hah 6Gnnp, wjlpwb w-
dGip jwy yywpnnwlw ninnnpnby GpGjuwhG: Wontwdtowjbhy, uw sh pwgwentd G-
pGluwihb ninnwyhnptlb wnbnGlwgltint Ywad GpGfuwhb pbbwnpynidbbphb GGpgpwyb-
(Nt wwnpunwlwbnipniap, L wtwnp st Gapwnpt, np 64Gnnht npwdwnpywdé winbnb-
ywunynipjntip ywuwnws Yspwny Yhwnnpndh L Yypbbwpydh GpGuwgh htwn: BLL
60nnbtph OGpgpwyywoénipynibp 2wwn Yuplnp t, pwjg win gnpoplpwgp wtiwp k-
Gh GpGuwjwytbupn:

' St'u Jackson C., Cheater F. M., Reid I. (2008). A systematic review of decision support needs
of parents making child health decisions. Health Expectations, 11, 232—-251. 10.1111/j.1369-
7625.2008.00496.x

2 8t'u Uhl T., Fisher K., Docherty S. L., Brandon, D. H. (2013). Insights into patient and
family-centered care through the hospital experiences of parents. Journal of Obstetric,
Gynecologic & Neonatal Nursing, 42, 121-131. 10.1111/1552-6909.12001

3 St'u https://rm.coe.int/inf-2022-17-guide-health-literacy/1680a9cb75 hnnidny, hwubwbih £
12.10.2023 pywywbh npnigjwip:

4 St'u Tallon M.M., Kendall G. E., Snider P. D. (2015). Development of a measure for maternal
confidence in knowledge and understanding and examination of psychosocial influences at the
time of a child's heart surgery. Journal for Specialist in Pediatric Nursing, 20, 36-48.
10.1111/jspn.12096

5 St'u Edwards, M. , Davies, M. , & Edwards, A. (2009). What are the external influences on
information exchange and shared decision-making in health care consultations: A
meta-synthesis of the literature. Patient Education and Counseling, 75, 37-52.
10.1016/j.pec.2008.09.025

6St'u Coyne I, Amory A, Kiemnan G, Gibson F (2014) Children’s participation in shared decision-
making: children, adolescents, parents and health care professionals’ perspectives and
experiences. Eur J Oncol Nurs 18:273-280
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GpGfuwlbph hGwnn fjunphpnwygbint pbpwgpnid wwng t nwpdbl, np GpbfuwbGph
OGpgpwyniip pd2yh hGwn thnfugnpéwygnipjwl Vb9 hwywnwné hwibdwwnwywb
6annp (06ph) GEpgpwydwbnp’:

Urnnowwwhwywl dwrwjnipntbtbn dwwnnignn pnidwfuwwnnnlbbpp pEL hOp-
O0pG npnonudbtbn Yuwywgbnnlbp s60, uwyw)b qquih nbp ntoB0 pd2ywlywb npnynudlt-
nh Ywjwgdwb gnpénid GpGluwgh dwaynipjwb pbpwgpntd: Lpwlp nO&G hpwywywb
wwunwufuwlwunynipjntt L dwubwghunwwb ywnpunwywbnigntd® wwwhnybint, nn
wwhwwOdtl bGpbjuwbbph hpwynibpbbpp, wpdwlwwwwnynipjntp L woyunw-
gnipyntbp, L, hGnbwpwn, nOG0 Yeowpnbwywb nbp wwunwwbbint pwbg L
Owwuwnbint gnpstwywOnud Opwig dwubwygnipjwlp: Wu wakOp GGpwenid £ Gubl
GpGluwltphl L wy whwagpghre Ynnibpht wOhpwdtn L hwdwpdbp nbnGYwwun-
ynigintt inpwidwnpbint ywpuwdnpnegntbp: Wo Owb dwiwlwy L Junwhnipjwb
dLwynpnid b wywhwbenud, npwbugh GpGuwb hpgb hwpdwpwybun L wwwhny qgqu
nne gnnéplpwgnid? L upnnuwiw wpmyntGwybwnnpbo dwubwygt) phpto yepwptpnn
npnnudlGph uwywgdwOp: Pnidw2fuwnnnitnh wyn wwpunwywinigjwb ywwnwd
hpwywlwgdwb hwdwp wwn Ywpbnp b L ywpunwnhp b dwubwghunwywb hwiw-
wwnwufuwb Yupnnnipntbbtph qupgwgnidp yepwwwunpwuwnniibtph dshongny:

GpGluwih dwubwygnienttp dEéwwtu Ywudwdé t Gpwbhg, b hOswbu k' pdhayp
fupwhuntuntd L wowygned Gpwb wyn hwpgntd:

Lwdwu wennowwwhwywb dwubwgbunObpt wuwwnned GG 6GnnGtph (ophbw-
ywh GepyuwywgnighsGbph) hbun, ophGwy wwnqbglbint pwnn pniddwb rtdhdlbpp, L
ungynptglnid G0 pbwnwbhpht, ophbwywb GEpYwywgnigsht funtuwtht] wybwhup
Jwppwashg, npp yuwwlOgh wnwy bt nbnd Gpbuwht: WonwwdkOw)ohy, Gpptdl
Opwbp Ywpnn 60 Yuphp nibGow) wwunwwib) L yh&dwnpyt) 6GnnGGph tnGuwytunp,
Gpp wb sh wpunwgnnd Gpbluwgh (wywagnyO whtnp: <wyyh webtinyg Gpwog ypw
npwé 06¢ ywuwnwuuwbwuwnynipntbp” wennowwwhnipjwb npnpunp dwubwgbunls-
np whwnp b hdwbw0, pE hoswbu Junybl GpGluwh jwywanyb 2whGnhg Gi0Gny L n-
npn2nd06ph Yuywgdwl gnpéplpwgnid gnnpétb Gpwbg wlnibhg:

Gpptdl pwpnuywl, ypnGwywb Ywd dwynipwiht hwdingintbplbbpp hwyw-
untpinLb0bp 60 wrwowglnid pd2ywlwb npnanuibbph Yuywdwb 2nipg: Uju nbwpnid
npnnudlGph Yuywgiwl dwiwbwy wrwohl inbnnud wbwp £ |hGh Gpbjuwh jwyw-
agnyyb pwhp: <0wpwynpnigjwb nGwpnid Ywnpnn GG ogunwywn hoG; ypnbwlwb ud
wj| hwdwjbph Junwhnipynib GGn0snn nEYwywnh wowygnigintbp L Shebnpnnipnt-
ap*:

UGBy wy nbwpeniy, hbswtu ophlwy Ghndwih Jywlbph wywpwgwynid, Ypnbw-
Ywlb hwinqintGplbbpp Ywpnn 60 ndqwpwglb] pd2wywb wodbwywqih ynndhg b-
nGluwh pd2ywywi ogbnipjwl L uywuwnyiwb Yuwqdwybpwnidp, pwbh np §GnnO6-
np, ophGwy, Ywpnn &0 hpwdwnyby GpGluwjht wnpwidwnnynn wpjwb thnpulGGpwny-
dwb dhowidwnnipntbhg: Wu Yuwwygnipjwdp Uwpnnt hpwyntbplbph Gypnwwywl

' St'u Wassmer E., Minnaar G., Abdel Aal N., Atkinson M., GuptaE., Yuen S., Rylance G. (2004),
« How Do Paediatricians Communicate with Children And Parents? », Acta Paediatrica, 93,
p. 1501-1506 (2004), Stefania Fucci, “L’écoute des enfants dans les contextes de soins”, Revue
des sciences sociales, 63 | 2020, 88-95.

28k'u Sjéberg C, Amhliden H, Nygren J M, Arvidsson S, Svedberg P, (2015) The perspective of
children on factors influencing their participation in perioperative care, Journal of Clinical
Nursing, 24, 2945-2953, doi: 10.1111/jocn.12911

3 St'u Beauchamp, T. L., & Childress, J. F. (2013). Principles of biomedical ethics. New York,
NY: OUP.

4 St'u Kevin W. Coughlin, Medical decision-making in paediatrics: Infancy to adolescence,
Canadian Paediatric Society, Bioethics Committee, Ottawa, Ontario.
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nwuwnwnwip «Unuyquwih Ghnduih Jywobnt pnntd Nncuwunwbh» ' gnpény wndw-
Gwapby £, np Gpyph opGhunpnigjwip Gwjuwwnbujwdé |hOGint nEwpnid pd24uywl
ogOntpjnth L uwywuwpynid hpwywbwglnn Yugdwytpwnienibp Gpgfuwhb pnidog-
Gnipyntt tnpwidwpnbnt Jepwpbpwy 60nnh wihwiwdéwinipjwb nbwpntd gpyywé
st wyn hwpgp nwunwywb Ywnpgny yhgwpytint hGwpwynpnipnibhg:

Uwnpnnt hpwynibpbbph Gypnuuwywb nuunwpwip «dwdphsywb b gneubbph
pOnnty 26uhwih <wipwwbunnipwi»? gnpény wnpdwbwanpt £, np §annGtph wihw-
dwdwybnipjwl nGwpnid Gpbjuwl Gopwyw t optlunpnipjwdp Gwjuwwnbuwd wwp-
wnwnhp wywunyjwundwo hpwdwswih hwdwpbin wbunwywb dhowdwnnipniip wyn
hwnpgntd® nhunwpytind wyt ynbyptbuin nbwpntd npwtu GpGluwih jwywagnyb pwh’
dhwdwdwbwy hhdpnud nbGinY ywpwyhs hhqwbnnegntbbbpny wyp wbdwbg Juwpw-
y&nt rhuyny wWwywdwbwynpwd hwbpwiht wennowwwhwywb pwhp:

OnGlph 24-pn hnnywéh 1-h0 dwuh hwdwdw)t dwpnnt Yuwbpht uywrbwgnn
Juwbgh nbwpnid pd2ywywl oglnipintbp b uwwuwpynidp hpwywbwgynid 60 w-
rwlg dwpnnt Ywd Gpw ophbwywb GepYwjwgnigsh hwdwdwjtnipjwb: SYyjw| nbw-
pnud fjubnpwhwpnyg Ywpnn t1phGaG; wpywG tginfubGpwnyiw thnfuwptt pnediw wy-
(pnOunpwlpwihb tnwpptpwyh Yppwrdwl hGwpwynpnigintbp snhunwinpybip, pwOh nnp
Ywbpht uwywrlwgnn yunwOgh ytpwpebpw| gtwhwunwywbp Ywpnn b unipjGunpy
nhunwnyybi, htnbwpwnp funtuwhtine hwdwp Gdwl winpwnwnpdhg wewytb] Gww-
nwhwpdwn Yhoth OGpwGunwywb opGlunpnigjwb dGe Onylwbu Owfuwwnbub]
pd2ywywb oqlnipintd L uwywuwpynud hpwwbwglbnn Ywgiwytpwnipjwb Ynnihg
GpGuwgh (wywantb whhg Gl 06NY Gpw pniddwb yepwptnjwy hwpgtph 2nipg 6Gnn-
Geph, ophGwywb O6pYwjwgnighsGeph hbGin wihwidwdwOnipjwl nEwpntd nwnw-
ywl wpgny yphsdwpytint GpGfuwh pnidiwb wohpwdtunnepniOp:

IV. Garuyusnt@3nku

Unylt wpfuwwnwbOph 2powlwybtpnid ppwywlwgywdé hGunwgnuinigjulb wpn-
Jjntbpnid Ywuwnwnydby 60 dh wpp GgpuyuwgnipnibOtp, npnGghg hhdbwywbGtpp
hw(gntd GG hGuinlywhG:

1. Bpbluwgh wennentpywl Yenpwptpjwy npn2nuitbpp wbuip b yuwywgytt' hwayh
wrlb Ny L hwwuwpwyzrting w)b, b hOs £ nignud GpGuwb, host £ wihpwdtwn G-
pGluwh wenneontgjwl hwdwnp (GGpwrejw) Gpw Ywbpp L qupgwgnidp), L pE hbs GO
nignid wy 2whwagpghre Ynndbpp (64nn0Gp, ophbwywb GpYuwywgnighsGbn, pdhay-
G&p), L wyb, pE huywwtu hGs0 £ hwiwwwwnwuuwbnid GpGluwh jwdwantyb 2whhpa,

2. GpGluwh pd2ywywl oglnipwlb L uwwuwpyiwld Yugiwytpwdwl jnipw-
pwlgnip nGwpnid wrwobwhtpp wbwp £t qwhwwnyh GpGluwh jwywaneb whp, L
2whwagpghr Ynnibtph pninp gnpénnnieintGOtpp wewp £ ninnjwé (ho60 npw wuwjw-
hngdwnp,

3. BpGluwih pd2ywywb oglnipywl L uwwuwpyiwb Ywgdwybpwdwb jnipw-
pwlsjnip nGwpentd pd2yh Ynnihg wtwnp £t glwhwunyh Gpbjuwh™ tnwphpht, hwunt-
Gnipjwlbp L qupgwgnn Ywpnnnigntbbpht hwdwwwwnwuuwb hp wennowywb yh-
fwyh L npw yepwptnwy wy nbntYwunynipjwb tnpuwdwnpdwb wbhpwdtunnipynt-
Gp L pnidogOnipjwb inpuwdwnpdwb gnpéplbpwght GpGluwih GEpgpwydiwb 6wywy OG-

'St'u https://hudoc.echr.coe.int/#{%22fulltext%22:[%22transfusion%22], %22
documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[
%22001-99221%22]}

2 St'u https://hudoc.echr.coe.int/#{%22fulltext%22:[%2247621/13%22],%22
documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[
%22001-209039%22]}
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npp, pan npnid wyn gbwhwwndwO gnpépbpwgp wewp t hpwywlwgyh npw hwdwn
Jwulwghunwywb yspwwywunpwunnid wagwé pd2yh Ynnihg,

4. GpGluwih pd2ywywl oglnipjwlb L uwywuwpyiwl Ywgiwybspwdwb jnupw-
pwlsjnin  nGwpnd  60nnGGph  (ophGwywb  O0EpYwywgnighsGGph)  OEpgpwydwl
ywplnp Gpwptupp whuinp k h660 Gwl pd2uywl wadbwywaqih Ynnohg tpGluwh w-
rnnowlwb yhdwyh dwuhb Gpwbg dwbpwynpyhwin hpwqgbynudp, hGswbu wl Gpwbg
wrennowwwhwywb gpwghunnienilp,

5. BpGjuwih pd2ywywb oglnipwl L uwwuwnpyiwb Ywqgdwytpwdwb jnipw-
pwlsnip nbwpnid 6Gnn0Gpp (ophbwywb GEpywjwgnighsbtpp) wewp b Gepgpwy-
ytb GpGuwgh wtnwphphl, hwuntbnigywOp L qupgwgnn YwpnnnigintGbpha hwdw-
Gwuwlnpk,

6. GpGluwih pd24quwywl oglnipjwb L uywuwnyiwb Yuqiwybtpwiwb nbwpntd
pd24wywl showdwnnigntt unwbwint hwdwp hwdwéwjbnipntd twne Ywd npw-
Ohg hpwdwpybint yupnnniejntt npubnpbint nGwpntd wjb swtwnp t nhunwnyyh 6pt-
fuwjh gnpénibwynipjwb hwdwwnbpuwnndy,

7. GpGluwih pd2ywywl oglnipjwb L uywuwnpyiwb Yuqiwytpwiwb nbwpntd
60nnG6ph (ophGwywb 0EpYwywgnighsGGph) L pnidnudp Yuwgdwytpwnn wodbwywg-
dh dhol. GpGluwih Ywbpht yuwbg uwywrtwgnn nEwpnitd wohwdwdw)tnipntbbtnh,
60nn0GGph Ynndhg pnidoqlnipinilp YwqdwyGpwbinig hpwdwpybint nbwpnid o-
nGGunpnipjwip Ywpgwynpdw £ Gopwyw pd2ulywb oqlnigyntlt L uwywuwnyned p-
pwlwbwglnn Yuwqiwytpwnigjwb Ynndhg GpGuwgh jwywanyb whh wwywhnydw
hwdwn 6GnnGGph (ophbwywl GepYwjwgnighsGtph) npnanudp nwnwwb Ywpgny
Jhawpytint hGwpwynpnipjwl hwpgp,

8. Urnnowwwhnipjwb ninpunnid punwpwywbnipnitl dawynn (hwgnp dwpdhOp
GpGluwht pd2ywywb oglnipjwl L uwwuwnyiwb gnpéplbpwgnid hGwpwynnphbu
(wjwéwyw| Gepgpwybnt, GpGluwih Ywndhpp (ubint L wjt ywpuwnhp hwayh we-
06t hwdwn wbwp £ hunnwy d6luwbhguibtp, gnpéGwywngbn dwyh, Yyhh pw-
gwunnpwywl wpfuwwnwbplbph, luwntph dhongny, Gpbuwh hwdwp wewyb| Juunw-
hG h Ywd henhOwynigyntb nibtgnn wbédh 06pgpwydwdp, pb wy dGpnnbGpny:

FPAHULIbI YHACTUA POOUTENEN U OPYTUX NNL, B
MPOLECCE MOJNYYEHUA MEAULUMHCKOW MOMOLLM U
OBCITYXUBAHNA PEBEHKA

AHHa MKpTyMsiH
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AHHOTauusi: [etn  sgBnswotca  npaBoobnagatensmMy € MOCTEMNeHHO
pasBuBaloLLEecs CrNocoBHOCTbIO MPUHMMATL COGCTBEHHbIE pelleHns. OHU UMetoT
npaBo BblpaxaTb CBOE€ MHEHWE MO BCEM BOMPOCaM, KOTOpble WX 3aTparusaioT, B
YacTHOCTU B 06nacTu 34paBOOXPaHEHNS, U HA TO, YTOBbI UX MHEHUWE BbINo AOMKHBIM
06pasoM yyTeHo.

[eTn, koTopble akTMBHO Y4acCTBYIOT B Mpoueccax MPUHATUSA WMHAMBUOYaNbHbIX
peLleHnin, Kacallmxca ux, Cckopee Bcero, Oyayt 6onee WMHMOPMMPOBaHBI,
noyyBCTBYIOT cebsi  nydwe MOAroTOBNEHHbIMK, OydyT WCMbITbIBaTb MEHbLUe
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©ecrnokoncTBa No NOBOAY HEM3BECTHOMO U OLLYyLLAThL YyBCTBO KOHTPOSS, YTO NpuBeaeT
K YCUITEHUIO COTPYAHMYECTBA, fyyllen agantaumm U NPUBEPKEHHOCTU NTIEYEHMIO.

B 3TOM KOHTEkcTe poauTenu (3aKkOHHble MpeacTaBUTENW) WM MeOuLMHCKue
paboTHMKN AOSMKHbI MOHMMAaTb BaXXHOCTb CBOEN pofv B NoagepXke AeTen B 3TOM
npouecce.

Poautenu (3akoHHble npeacTtaBMTENU) AOMKHbI NOAAEPXKMBATL U HanpaBnaATb
peten, 4ToObl OHN NOHANN HeOBXoaMMOCTb ObpalleHns 3a MEANLNHCKON MOMOLLLIO U
ycrnyramm M BMELLMBANUCb B MPOLLECC B COOTBETCTBMU C BO3PACTOM, 3PEroCTbio U
pa3BuMBaoLLMMNCA CNOCOBHOCTAMU pebeHka.

Ponb meaumumHckux paboTHMKOB B 3TOM Bornpoce 6onee KomnnekcHas,
MocKosibky OHM 00s13aHbl  obecneuvvBaTb Hagnexailyl MHPOPMUPOBAHHOCTb
poautenen (3akOHHbIX nNpeacTaBUTENMen) WM OeTeM B STOM  BoMpoce W
crnocobCcTBOBaTL €ro peanunsaumm.

K npoueccy nony4yeHuss MeanUMHCKOM NOMOLM U obcnyxmBaHus pebeHka MHble
nua moryT OblTb NPUBIIEYEHbI C HEMOCPEACTBEHHOIO BegoMa U cornacusi poguTtenen
(3aKOHHbIX NpeacTaBUTENMEN) U MEOULIMHCKOTO paboTHMKa.

PaboTa nocesieHa aHann3y 3T0ro MHOrorpaHHoOro B3aMmMogencTBus.

KnioueBble cnoBa — pebEHOK, poauTerny;, 3aKOHHbBIA  MPEACcTaBUTE b,
MEANLMNHCKUY  pabOTHUK, MEAULIMHCKAS OMOLYb U OOCIIYXUBaHUE, HAanyqLLmne
UHTEPECHI pPebEHKA, npaBo pPebEéHKa ObiTb YCIIbILLAHHbIM, [MpaBo pebéHka Ha
rnosnyqeHne  uH@opMayny,  pasBuUBarOLLNECS  COCOOHOCTY,  Qumsndeckas u
1ICUXNYECKasA HEMNPUKOCHOBEHHOCTE.

LIMITS OF PARTICIPATION OF PARENTS AND OTHER
PERSONS IN THE PROCESS OF RECEIVING MEDICAL
CARE AND SERVICE FOR A CHILD

Anna Mkrtumyan

Applicant at the YSU Chair of Constitutional Law
anna.mkrtumyan85@gmail.com

ORCID - 0000-0002-8274-2061

Abstract: Children are rights holders with a progressively evolving ability to make
their own decisions. They have the right to express their views on all matters that
affect them, namely in the field of health care, and to have their view properly taken
into account.

Children who actively participate in individual decision-making processes
concerning them are likely to be more informed, to feel better prepared, to experience
less anxiety about the unknown and to feel a sense of control, resulting in increased
cooperation, better adjustment and adherence to treatment.

In this context, parents (legal representatives) and healthcare professionals
involved need to understand the importance of their role in supporting children in this
process.

Parents (legal representatives) should support and guide children to understand
the need to seek medical care and services and to intervene in the process in
accordance with the child's age, maturity and evolving capabilities.
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The role of medical workers in this matter is more comprehensive, because they
are obliged to ensure the awareness of parents (legal representatives) and children in
this matter and to contribute to its implementation.

Other persons may be involved in the process of receiving medical care the child
with the direct knowledge and consent of the parents (legal representatives) and the
medical professional.

The work is devoted to the analysis of this multifaceted interaction.

Key words — child; parents, legal representative; medical worker; medical care
and service,; best inferests of the child; the child’s right to be heard; the child’s right to
receive information, evolving capabilities, physical and mental integrity.
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Lwiwrnunwghp: <nnywénid pGawpyynid b «pd24quyub qununbhp» Gapnyph h-
pwywywb pndwlnwynipinilbp, pwgwhwnynid b pdobwlwl quinuinthp hwlnpuw-
gnn wbnGynuypintGLEph hhoGwlwl pnowlwlp, pun wind hhdGwynpdnid £, np
paohwlwl qununthpn dh Ynndhg Ganwenid | wadh pnil wennowlwl Yhswlh dw-
uhl wtnbnbGyniginiGGGnp, dincu Ynndhg pdolwlwl oqlnipiwl L uwwuwnldwl nhob-
[N dwuhl L npw plpuwgpnid uunwgywd inbnbGlynyeintaGGnn (Gwnnn 66 JGnwpbnty
whéh wadbwlwl, dwulwynn Lywlph):

Urnnontpjwl htwn Yuwdwd indjwibbpp Gepwenid 60 wwghtlunh wennowywb
UhAwyhh JGpwpetpnn pninp indjuibtpp, npnbp juwdwé 60 wwghtlunh wagjwy,
GEpYw Ywid wwywaw dhghywywb Ywd hngbElwb wennowywb yhawyh htwn:

has JGpwpbnnd b pdolwliwl oqlnipiwl L uwwuwnlydwl nhobint dwupl L
nnw plpuwgpntd unwgdwdo wntntyniyeintGaGnh pnowbwlhl, www npwlp Yuwnnn G0
GGnwrt) wndiuyGbnh jwyG ppowlwly’ wyn pdnid wughtlOnh wodbwywl, pbunwbs-
Y, dwubwghunwywb, nbnbuwywd b $hewbuwywb yhsdwyha, htGswtu Gwbl wyg
wbdwlbg htwn pw hwpwptpnigntbbGphb wrbsynn:

<nnywénid Gepyuywgyb) G0 Gwl pd2yuwywb gununbhp hwdwnpynn wngjwibGnh
thnjuwbgiwb hpwywswihnipjwb hhibwywb wwydwbbGpp: Adywywb dhowdwnnip-
Jwl hwiwnp wwghtlOwnh hpwqabywé hwiwdwjinipjwb weywynigintbp npnztkint
Owwuwnwyny npwbu Bpbp Gwjuwwwydwbotn wewbdbwgyt] 60° hpwywunipjwl wre-
Ywynigintbp, wbhpwdtn wnbnGywwnynigwb  weywnipnibp, Ywdwynpnigintbp’
pwgwhwywntiny npwbghg jnipwpwbsjninh pnjwbnwynepincbn:

Pwlwih pwetp — pdolwlwl qununthp; wennonysincl; wadlwlwl wnyjwy G6n;
hnwqblydws hwdwduwyGnipiniG;, pdoluwlwl whdbwlwaqdh wwnuwwlwlneindGaGn;
wwghbawnp hnwyniGpbbn, dwubwdnn L pGunwGGlwl Lwlpn hwngbine finwdndGp

1. LENPUDNHB3NFL

Urnnontpjwlb dwuhb wnbntynipntbbbpp nwuynud 606 wlhwwh hwdwp gquw)nt-
Onipjwl wrwyb] pwpép dwwpnwy nibtgnn wnenbYnipntGuEph 2wpph:
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RPdoynipjwlb dE9 qununbhnipntbp Ghpwnpnud | ywghGlwunh dwubwynp Ywbph
OYwuwnidwdp hwpqwbp, nnb oglnud £ pwpbiwyt] wennewwwhwlwb fulwdpp pny|
nwny wwghbwnht Juunwht] pnidwpfuwnnnhbt yepohGhu thnfuwbgbinyg fuhuwn
wOatwywb pOnyph wbnGYnLpntGbEn™

Upryntbwybun pneddwb hwdwp £2gnhun inbnGlwunynipjwb welwyniginibp nibh
ywplnp GwOwynipynil, huy wwghtOwnbtpp wewyb] hwyjwsé GG wnpwdwnpbp win
wintntynieyntGGtipp, bpt hwdngwé Ga, np npubp st0 pwgwhwjnyh hwapneejwbp?:

0wjwé pd2gwywb qununbhpp Bh Ynndhg pbe t pd2guwywl wadbwywqih hw-
dwn, uwyuwyb yntu Ynndhg wyb pdhybbph wpuwuinwbph woywnwbgnipjwb L npwyh
wwwhnyiwh Gpwyfupp £3: Cun wyng, pdyuywb qununbhph wywhwwodwop wdh-
pwdtwin b hwwnywglb] wlwhuh wrewolbwihb niwnpnipntl, hbGswhuhl wennente-
Jwl wWwhwwOdwop®:

Qwnubhnipynitbp thfupnit hwiwdwnigntd £, L pwlh np wit pd2wywb
wpwywnhyuwih wohpwdtwn pwnwnphs £, wohpwdtun £ hng tnwlb] npw wipnnow-
yunipntop wwunwwobnt hwdwn®, huy dwiwlwywyhg wennewwwhwywb hw-
dwywpghl ptnpny pwpnnipntbGEpp nduwpnipyntbbbp G0 uinbnénLd wyn wnbnBYNLRE-
JnLabbph qunubhnipntbp Gpwfuwynptiint wnbuwOyntahg®:

<wyh welbiny yepngnwip, hOswbu OGwl wOéh dwubwynp L pOGunwbsyw
Ywlph wobdbrGijuGhntpjwbG  hpwynitbph  wwwhnydwlb  wbhpwdtunnignibp’
ywplnp Gawbwynipinid nubbb «pd2yuwywb gununbhpy» hwOnhuwgnn wnbntynipynil-
GGph 2powlwyhb wlnpwnwnd Ywuwwpbip, pd2ywywb qununbhph wywhwwodwl
wwpuwywbnegntb ntbbgnn untptyunbeph hhdbGwywb 2pewlbwyh nupdwagékip, hos-
wtu Gwl pd2ywywl showdwnnipjwl hwdwp wwghblwinh Ynnihg wnpynn hwiwdéwy-
Onigywl hpoGwywl wwydwbbtpp wewbdbwglbip’ hwyh welbind, np pd2ywywb
gwnubhph wwhwwOliwb Ywpunpniginibp ubpuninptl thnfuyuwwygwé £ Owl
pd2ywlwb dhowdwinnigintbbtph nGwpntd wwghtbwnh hwiwdwjinpjwb gnpéplpw-
gh htuwn:

2. «RPdyuwlwl qununGhpy hwulwgnignilp

Urnnontpjwlb dwuhb inbntyniginitbbtph ywhwwbdwh, npwbg dwydwb opp-
Gwywbnipwb wwywhnydwb Ywpunpnipywb dwuhG £ yywynid bwb wodowywb (dwu-
Guynn) Yubpp hwnpgbint hpwynibph wdpwgnnidp dhowaquihl hpwywywh dh
2wnp wywnbpniy:

Uuwbu, ophbwy «Uwpnnt hpwyntbplsph L hhdbwpwp wqwunipntGbsph
wwunwwinipwl SwuhG» GYpnwwywt Ynadtaghwih? 8'-pn hnnwdh hwdwdw)t’
«3ntpwpwbgnip np ntbh hp wodawywb nt pbuinwotywb Ywoph, ptwyuwpwih L Gw-

" St'u Kling S. "Confidentiality in medicine, Current Allergy & Clinical Immunology", T. 23, 2010,
Ne 4, Lo 196:

2 8Sk'u wju dhwnpp Sankar, P., Mora, S., Merz, J. F., & Jones, N. L. "Patient perspectives of
medical confidentiality: a review of the literature", Journal of general internal medicine, 2003,
18(8), Lo 659:

3 St'u wyu dhunpp Mykhailichenko, T. O., Horpyniuk, O. P., & Rak, V. Y., "Medical Confidentiality
Disclosure in Conditions of Epidemic Threats", Wiadomosci Lekarskie, 2021, Lo 2878:

4 Sti'u M.E.Py6aHoBa, H.H.HukonaesHa, B.B.MacnsikoB, "MpaBoBble acnekTbl Bpa4eGHOMN TaiHbI",
>KypHan npuknagHbeix nccnegosanui, 2021, Ne2, ko 69:

5 Stiu Kottow M. H. "Medical confidentiality: an intransigent and absolute obligation", Journal of
medical ethics, T. 12, 1986, Ne 3, t9 117:

6 Stiu V. Mentor, "Confidentiality.", American Medical Association Journal of Ethics 14, Ne 9,
2012, ko 685:

7 00nniOyby £ 20.03.1952 pqwlwlhl, nidh dbe £ duinbp 26.04.2002 pywywbha, <<UQULMNS
2004.12.20/5(13):
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dwywagpnipywb GYwwndwip hwpgwbph hpwyntbp»:

Oyhtnnjh Ynaytbghwih® 10-nn hnnjwsh 1-h0 dwuh hwiwdawyt' «3nipwpwls-
jnip np ntOh hp dwubwdnp Yuwbph, wn pyntd hp wennontpjwl YyGpwpbpnjwy wnebnb-
Ywunynipjwl hwlntw hwpgwbph hpwyntbp»:

«U060wywb ngwibbph wynniwwnwgywé drwyiwb nbwpntd wihwwnlbph
wwounwwbnipywb dwuhb» Ynaytboghwh? 6-nn hnndwénd, hp htpphl, wpgbynd k
wrennontpjwbp Ywy ubrwlwb Yubphl websynn wadGwywb undyuitsph wywnniwwn
UGpwny vwynidp, Gpb OGGpwtunwywb hpwynibpp sh wwwhnynd hwiwwwunwu-
fuwl Gpwafuhpltn:

UO4d0wywb L pOunwlbywb Ywbpp hwpgbint hpwdnibpp Gopwnpnud | Owb
wbdbwywb nYwibbph wywwnwwbnipywb L npwbnid Gpwreynn pd2wywb ndjwi-
GGph qununOpnipjwl wwwhnynid' npwtu wywghtunh Yupunpwagnyb hpwynibp:

hGswbu Gz6] t Uwpnnt hpwynibpbbph Gypnwywywl nwunwpwbp, «UGA0Gw-
Ywl nguwilbph, hwnwwtu pd2yuywl ngwibeph ywunwwbnegntbp hphdbw-
pwn Gwbwynipntt ntbh wbdh Ynnihg Unbytughwih 8-pn hnndwdény Gpwfuwynp-
Jwd whdlwywb L pbrnwbblwl Ywbpp hwpgbint hp hpwynitbphg ogunybint hw-
dwp: Urnnowwwhwlwb nywiltph qununbhnigntp ywhwwbip fupun uplnn
uygpnibp £ UnGytGghwyh pninp Mwypdwbwynpynn Ynnitph hpwywywl hwdwywp-
gbpnud: luhunn Ywpbnp £ ong 0hwyb hwpgbp wwghbOownh dwulwynp Yuwoplt wo-
abrGdpuG hntpjwbG wenidny, wylk ywhwwib] Gpw JuunwhnigintG pnhwbpwwbu
pd2uh dwubwghwnnipjwb b wennowwwhwywb swewnipntbGbph GYwwndwp»3:

Uwubwynp L pGunwbElwb Ywbph wodbrGdfubihnipjwb hpwynibplb hp wipwg-
pnudb £ unnwgtp wb << Uwhdwbwnpnejw0? 31-pn hnnqwénid, np uwhdwOnid L,
np j)nipwpwbgnip np ntbh hp dwubwynp L pbrnwGtlwb Ywbph, wwwnyh ne pwph
hwipwyh wodbrGdfubhnipjwb hpwyntbp:

UwhdwOwnpnigjwip wipwgnpywdé wju hpwynibph hwdwwnbpunnid «UO&Gw-
Jwb wnyjwibbph wywnwwbnegjub dwuhb» opklph® 3-pn hnnywéh 1-hG dwuh 14-
npn Yeup uwhdwOndd £, np wbadh wennowywb yhadwyh dwuhb inbnbYnignttbtnp, h
phyu npn2 wy; nyywibtph, hwwnney Ywwnbgnphwih wodbwywb wngwiben GG, L hw-
dwéwyl Gnyl opkbph 12-pn hnnJwsh wpabiyntd t wewlg woéh hwiwéwanepjwl
hwunty Ywwnbgnphwh wodtwywb indjwibp dwykps, pwgwenipjwdp, Gpp nyjw-
Lth G2wynidb nunnuyhnptb Gwpuwwnbujwé £ optopny:

T «UbOuwpwOnpuwlb L pdynipulb  GJwsndbbph  Yhpwedwld  websnigjudp  dwpnnt
hpwyniOpbbph L wpdwlwwwunynipjwld wwnwwbnipjwb dwuhO» YnGytaghw (Oyhtinnih
ynbdtlbghw), 4 wwphy 1997 pwywa:

2 00nnibyby £ 28.01.1981 pYwlwlhb, nidh dbg £ dwnby 01.09.2012 pwlwlha, <{UQULNS
2012.12.28/14(22):

3 Sti'u European Court of Human Rights, Z v. Finland, no. 22009/93, Judgment of 25 February
1997, hwuwlblh https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-58033%22]}
hndwdp® 08.01.2025 pywywbh npnigjwip:

4 00nnibyby £ 05.07.1995 pqwywlha, thnthnfuyby £ 27.11.2005 pywywlhb (£<£MS 2005.12.05/
Lwuwnniy pnnwnyncd £nn. 1426:

5 QOnnibyby t 18.05.2015 pywlwlhG, nidh db9 L dunbp 01.07.2015 pdwywlhl, ££MS
2015.06.18/35(1124) <{nn..462:

6 Updwé optlph 3-pn hnnwéh hwdwdwyt' dowynid b hwinhuwand wGlwiu hpww-
Owgdiwl auhg L GnwOwyhg (wn pynid wywnndwunwgywsd, wnbubhywywl guwlaywgwd
thonglbp Yhpwrebint wd wewlg npwdg) gwllwgwd gnpdnnnipynit Ywd gnpénnnipintbbEph
funtdpp, npp Ywwydwé b wbadbwywb indywibpp hwjwpbint jwd wipwgpbint Ywd dniinpu-
agnpbint Ywd hwdwywpgbine jud ugiwybpwtint yuwd wywhwywibine Juwd ogunwgnnpdbpnt
ywd ybpwihnpubint ywd ybpwywoqbbine yud thnfjuwbgbint Ywd ninnbine ywd ninbhwytine
Yuwid nsOswgbbine Yud wyp gnpdnnnipyntGbbp Yuuwnwpbint hbwn:
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«POwysnipwb pd2ywywi oglnipwl L uwywuwnydiwb dwuh0» ontOpp' (wjunt-
htwn Onptlp), hp htpehl, Gwfuwwnbuntd £ «pdyuwlwl gununGhpy hwuywgnipyndlp,
uwhdwOnd £ npw dwydwbp GepYuywgynn wywhwbebbpp:

Onptlph 2-nn hnnywdh 1-hG dwuh 14-pn Ywnh hwiwdw)t’ «Pd2julywb gunn-
Oppp wwghbOunh wennowywb yhfwyh dwuhlb ud pdwywb oglnipnth L uww-
uwpynid unwbwint hwdwnp nhdGne Yuwd unwbwine dwuhb, hoswbu wb pdyw-
ywhb ogOnipntl L uwywuwnynid hpwywbwglbbint ppwgpntd ywpqywd nyjwibbn
GO»:

UhlOnylb dwdwbOwy, OnpkGaph 11-nn hnnwéh 1-h0 dwup uwhdwOnud E, np
pd2ywlwl gqununbhp s60 hwdwnpynid wwwbdbwynpwé indjwibbpp, npnbg dhen-
gny hGwpwynp sh |h0h ninnuyh Ywd wininnuyh Yepwny Onybwywbwgll; wbéh
hapUntpntlp:

Quwuwnnnptl, OpLlpp, uwhdwlbny pd2ywywb qununbhp hwdwnpynn wnbnk-
Untpintbbbph 2powlbwyp, uwhdwlb] £ Gwl pd2ywywlb gununbhph npn2dwl glfuw-
ynp Owpuwwwypdwlp, wjt £t npwlany nuinnwiyh (ophbwy wbnia, wgqwbnil, (ntuw-
yuwp, ww2unnbwywb thwuwnwpnph hwdwp, uGppw, hwugt L wy0) Ywd wininnwyh
wbtuwnp t hGwpwynp |hah Gnybwlwbwgbb] wodha:

Uju inGuwbyntbhg wtwp £ 0261, np «wbninnwyh wnbnGynipyntb» wpnn £ hw-
dwnyb], gwblywgwéd wnbntynipnil, npp, w) wnbnbYnigjwlb hGwn hwdwygnipjwip,
pnyl bt wnwihu Onybwywbwglb wbédhb (ophbwy, Gt hpwwwnpwyyh nplbt ywunw-
hwph hGwnLwbpny pd2ywywb hwunwunnientd tnenwgnujwéd wwghtlwnh wtwpp-
pn, ubrp, w2 uwunwbGph Jwjnp, wwwnnOp shwdwiwawy):

Uwwbdbwynpywé inbnbynipntbbbpp, waywiu npwip wadh wennowlwb yh-
Swyh dwuhl &G, pE ng, pd2guywlb qununbhp 60 Ywpnn nhunwpyyty (ophbwy nplg
pd2guwywl hwunwuwnnipjwb hwyytunynipinitbp nput hhdwbnnipjwdp Ywd yh&wyny
pd2ywlwl hwunwunnienil ponntojwdé ywghtOuinbbph pdh dwuhb):

Uuwhuny, Onpblpp «pdolwlwl quinunbhpy Gagnniyph dwywintG uwhdwonid
Ouwifuwinbuly quinuinbh swawstiny ns dhuyl pncl wennowlwl Yhswlh dwuhl ink-
n&yniintGatnp, wyl pdobyulwl oqlnypiwl L uwwuwnldwl nhdbnt dwuhl b npw
plpwgpnd unwgywd wnbnblynyginiGGnn: Cuwn wynd, npwlp Ywnpnn GG (haly (puw-
Guiynn Guid gnwiynn dhny uuinwgywc) hlswbu wuwghblwp wennonysiwl, wibwbu by
whdbwlwl, dwubwynn Lywlphl welsynn wy tnbn&hynysiniGa6n:

Uju inGuwbyjntbhg hwny £ G261, np wennontpjwb htwn uwwywé wnyjwibbpp G-
pwrenud G0 ywghbbownh wennowywb yh&dwyhb ytpwpetbpnn pninp wtnyjwbtinp, npnbp
yGpwpebpnud 60 ywghtbwnh wagwy, G6pjw wd wwywagw Phahywywb Ywd hngb-
Ywb wennowywb yhdwyh:

hhs Jenwpbnnid | pdobyuwlwl oqlnipiwl L uwwuwnyowl nhdbne dwupl L
nnw plpwgpntd unwgywd wnbnblynyginiGGanh snowlwyhl, www hwnly F Gp6), nn
nnwlp Gquinnn 66 GGnwrety wnbntlnipiniGaGGnh (wyl )pnowlwly wyn pynid ywghbOunh
wOdtwywa, phuinwbblywb, dwubwghunwywb, nbnGuwywt L Showbuwywd yhdw-
yha, hoswbu Gwl wy wbdwbg htuin Gpw hwpwptpnepNLtGOGphG wrbsynn: OphGwy
02qwé inbnbynigyntbbbph 2powlwyhb Ywpnn G0 nwuyb] wwghtOwnh pGunwbslywl
Ywbph, juGnhpbtph, wpnwdnwubwwb Yuwbnh, gnigpaliGnne Gud npnpwlh Guw-
fupbuinpnuintGGENH dwuhl inGn&hnyainiGLGpp, wnpwunnigjwl dwywnpnwyh yGpw-
pEnjw| iy bGnp:

<wnly t Gwl GpGy, nn pdowlwl quininGhp wwnniGwlyng wnbnGhynygindGaGGpn
bwipnn &6 thnfuwlgyty hlswbu pwiwnn (ophlwly wwghblwnh 4nnihg thnfuwlg-

1 DOnnuoyt £ 18.05.2015 pywlwlnG, nidh dky b Gk 01.07.2015 pwlwlhb, <£MS
2015.06.18/35(1124) <nn.462:
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Ywo inbnbynyginiGG6n L wy ), wyGwbu by Gunpnn 60 winwanywd 1haGy Ginipwlwl
UnhsGbnh Ynw' dwdwlwlh L inwnwonypiuwl d6o hnfuwlgdwl Ghpwlw yhrwuuinwpn-
pbnnid’” nbpunnwihl, wwuwnytpwihb, wnbuwwp i dwjlwwp wwwytnnn (oph-
Gwy wdpniwwnnp pwpunbn, hhjwbnnipjwl wwwndwagptn, hGunwgnunnipntbGbbph
uywywrwybbp, hpnnnigywlb pwputp, twhyphqltp, nbnwwndubp, wwghtlOwnh
gpwlOgdwl, Jwpiwlh dwuhl wnwpwplnyp gnwbgwiwunywOOtp, hGrwpd2ynipjwb
gnpéplpwgnid hpwywliwgywd inbuwgpnipnibbbp, dwjGwagpnipntbOtn L wyb):

Ontlph 11-pn hnnwdéh 4-pn dwup hp htpphl uwhdwOnud t, np pd2jwywb
gwnunbhp hwiwpynn wnyjuwilEph inhpwwtunnn wbadp wywpunwynp b ywhwwb]
(sthnfjuwlghb) pd2qwywb gununbhpp, pwgwenipjwip optlpny uwhiwOjwdé nbwpt-
nh:

Wu inbuwlynibhg Ywplnp £ 262unwnpt;, np pd2jwywb gununbhph ywhwwo-
dwl ywpunwywonienibp yepwptpnid £ ng dhwjb pnidwfuwunnnbephl (wjwg, dph-
ohl, Ynpwubn), wyllk h wwownnbt pd2wywl gununbhph dwydwb gnpéplpwgnid
GGpgpwydwdé gwllywgwé wbdh, ophlwy wnwpptn pwdwbdnibpbbpnud, Updkn -
(GYunpNOwhG hwdwywpgnud Ywd pd2ywyul hwunwunnegynitbObph GGppht EGYn-
pnOwht hwdwywpgbpnid dninpwgpdwb hwidwp ywwnwuuwbwwnne owGpwunnp-
GGph0, dwunbbwywpdwb unnpuwpwdwOnibtph w2fuwwnnnbGephl b wy G:

<wipdh welbny Jpngrywin hwnly b wnpdwlwaenty, np pdoywlwl quinunbhph
wwhwwaowl wwnunwlwanyginea Ynpnn unipGluinbbnn wbunp F npulnp&l wwuinpws
qanlniginia’ hhdp panniabiny wyl, nn wennowlwl Jhswyhl wadhowlwlnnbl
swnlbsynn qquyntlb inbnGhnipintGLGRp, nnnbp pwgwhwiindly 60 pdoywlwl oqlnip-
Jwh b vwwuwnpydwl nhdbihu Gwd unwlwpu, << opbGunnnuygwl hwdwduwyl, Lu
hwanpuwlnd G0 pdoluwluul quninGhp, L npwbg ns opnhbwlwl dywlynidp Guinnn £
hwOgbglty wuwwnwufuwGuwwnynipiuwl’ wyn pynid ppGuwlwi' :

3. A 4uwywl qununbhp hwiwnpynn nguibEph hinfuwGgdiwa hpwywswdnie-
jwl hhdGuywt ywydwaGtpp

OntlOph 11-pn hnndwéh 3-pn dwuh hwdwédw)t «Pdwywb qununbhp hwdwnp-
ynn nuibbpp Ywpnn 60 hnfuwbgyb) wwghtbwnph Ywd Gpw ophlwlwb GEpYwjw-
gnigsh hwiwdwjinigjwdp, pwgwenipjwdp optbpny ninnuyhnptt Gwfuwunbuywoé
nGwptnh»:

Loqwdé hnnjwéhg pluntd t, np pd2jwywl qununbhp hwdwpynn nygjwibbph
thnfuwbgiwb ophbwywbnipjwb wrwohl wwjdwbp'

1) hwiwdwjonipjwb weywynieynt0l t,

2) tipb optlpny Owjuwwntujwé E wewlg wwghbbGunh Ywd Gpw ophGwywa Gep-
Jujwgnigsh hwidwdwjOnipjub pd2yuliwd gununGhph thnjuwlgiwb hpwywywb hOw-
pwynpniggnel, www wju wwpwaguwnid pd2yuwywl qununbhpp thnfuwbgynid £ w-
rwlg hwiwdw)tnLpyw:

4. Polwlpuls dhowdinnuyepiul hwdwn wwghbauh hwdwdwyGnipina iy

RPdrlwljwG quininthp wwnniGwlynn inbnblynigintGabnh wwhwwadwa hwngh
hbwn ubpuinnpbl Guwdws F pdoluwilyul dhowdinnipiwl hwdwn wuwghblwnh hwdw-
Suylnipn G tnwynt hwipgp:

" ¢ pptiwywb optGugpph 205-nn hnnywép uwhdwOnid £ pphwywl wywwnwuuwbwungnt-
pintt pdywlwl qununbhpp hpwwwpwybine hwdwp: Lpdwdéd hwbgwgnpénigwb nbwpntd
ppEwywl  wwunwuuwlwwnynipjwb  uniptyunp  optbpny  Owjuwunbudwd  wOsGwywh
nywilbp dwynnb £, ophtwy pnidwiuwwnnnp, dwwnblwdwpp Ywd gwllugwd wy
untpjtywn, npb ophGwywh hhdptpny hpwywlwgbnud t pd2ywywb qununbhp hwbnhuwgnn
nyjwibbnph dwyned:
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Uuwbu, OnbGlaph 16-nn hnnywdp uwhdwlnd f, np dwnpnne gnuwiynn hwdwduwy-
Gnipintln pdobyuwljwl dhowdwnnipiwl hwdwn wohpnwdtyn wwydwl f, puguenis-
Jwidp onblph Guwfuwinbuywd nbupbnh: Pd>Guliwl dhowduwnnypiuwlG hwdwn gnuiynn
hwdiwdwyGnipinian tnwyne nGuypbnp uwhdwantd F wennowwwhnipiwl plwquidwnh
whewnwlwl Gurwywndwa (huwgnn dundhln (wennowwwhnipiwl Gufuwnwnpp):

Nupwagpwy t, np OYhtnnih ynbytbghwh 5-pn hnnjwény Lu uwhdwbOynid £ uink-
nEYwgywd hwiwdwinipjwl wwhwbop. «Urnnowwwhwywb ninpunnud gublywgwé
dhowdwnnipntd hGwpwynp £ dhwjbt wbhwgpghre wbdh wgqwuwn L inbnGYwgywé hw-
Owdwjinipjwip: Cwhwgnpghr wGdp Ywpnn § gwbywgwd wywhp hGwnnipjwdp hpw-
dwpyb| hp hwidwdw)anipntbhg»:

huly hls wewnp F hwulwlwy «pdouwliwG ShowdwnnieintGy wubinyg hwdwduwyl
<< onpbGaunpnugiwG: WiG gnpdnnnuyginca F, npb pnwlwbwglned o pncdwpfuwiannnp
wwghtlwnh hbun wennonupintGp uwd wiutnwpwlwlwl Yyhswlhn qawhwainnt, puw-
nGwyGnt, thnuhnfulyni Gwwuinwlny':

20uyws npnp pdwuwnny  wnwnwewlwl  dELGwpwGdwl  hGwnwdnnnygiulp,
wbwnp t Gp61, nn guwilwgwd pdybwlwl dhowduwnnypiuwl gnpndnnnipintla wwhwboniv
b wbéh hwdwdwylnipindn, huly nnny dhowduinniysintGGGnh nGwpnid’ gnuwynn hwdw-
duwylnipinil:

Uljwinh ntGGauwyny, nn gnndGuwlwOnid pdobwljwl ns pnpnn pdoyuiljwa showd-
wnLpIntbbepn hpnwlwlwglbbihu F hawnwynn wwhwwlly gnwynn plpuwgwlwngb-
nn, << wennowwwhnipiuwl Guifuwnuwnh 2024 pywlwah hnyhup 215-U hpwdwiny
uwhowadby 66 wyl dhowdwnniginiGabnp, nnnbg nGupnid wadh gnwynn hnwqblyuwo
hwowdwybnisintGn wwpunwnpn £

<< ontGunpnipiwl YEpnionuyginiGn tnwinpbn pnwywlwl wlhinbGnpnid wdnpwagn-
Ywd dninbgnidabnp panhwanwglbihu, unty F wndwbwagnty, nn hwiwdwylnysiuwl
pwguwljuynipinian pdobyuwilyua oqlnipintG L uwwuwinlynid uwnwGuhu hGuwnwdnn
pwgwnrhly, wGdht ywd wyng hwiwn uwwelGuihp wwnniGuwlng npnpwlh fnwdp-
AwlGbnpnid, onhbwly Lywlphl uwwerbuwgnn pnwyhswlobn, powwwnp hwdwn
Ywnwlbq G6EpLuywglnn hhdwannipiniGGGnh weluynysintG, hnqblwl wrennonpiul
fulnhn niGbgnn wGdh hnqblwl fuwbquinnidhg pfunn Yunwlbq vbthwlwlO wadh uwd
Jnowwwiinp hwdwn:

Pdqwywl dshowdnnipwl hwiwp hwdwdw)anigintd trwnt hwnpgp neuntdbw-
uhpthu wewp t pGawpyby, pE hos t Gopwnpnid wwghtOunh hpwgbyywd hwiwéwy-
Onpjwb weywynignibp:

Ppwgabyjwsé hwiwdwjinipjwb weywinipintbp npn2Gint Gywwnwyny wtwp
wlnpwnwpd Yuuwnwpbp npw Gptp wjuwwwjdwbbspht (wpwwnhp £ npwig dhw-
dwiwlwyw welwjnipncbp): Un bwuwwwpwboenb 60°

1) hpwywunipjwb weywnipntb,

2) Ywdwynpnipncl,

3) wlhpwdbuin nbnGywwnynipjwl wrlyw)nipnt:

bpwdwunipintG wubind wbwnp  hwuwlw] wwghtlwnh niGwynipinitbp hwu-
Ywlwint, gGwhwwnbint, pGunpbint L npnzned uywgbbint, wy Yepw wuwd wohpw-
dbon b wwuwnwufuwblb] hGnlyw hwpghl wpnn®p wGdap, opGhunpnipjwl hwdiw-
Awyb, hpwynitbp ntbh nwne hwdwdwjonipntl, pE win hpwynibpp yspwwwhywe
06Y wy| wbdh, ophbwy 6Gnnhb Ywd ophbwywl wyp GepYwjwgnigsh:

Guowdynpnygindg - Ywdwynpnigjwl Gwjuwwwjiwoh ywhwywidwl pwgw-
hwjniwl hwiwp wohpwdbwn | wywunwujuwibp hEnlyw; hwpght wprynp ww-
ghtlbwh npnanid Ywywglbint gnpéplbpwgp pwgwet| £ npbt ninnyh L wlninnwyh
Gpwagnbgnipnta, L wpyn®p npn2dwl Yuywgnidp ubthwywl YudwhwjnOnipjwl
wpnyntOp L:
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UGhnwdtywnn winbnblwwndnipiwl weluwynypwl Gwfuwwwydwl - GoJwd Gwuw-
wwjiwOp wwhwbontd b wwwnwuuwlb] hGnlyw] hwpght' wpnyn®p winpwdwnpynn
nbnGYwwnynipintbp wdpnnowwb L pwdwpwn £ npnznid YuywgObne hwidwp, wnpn-
Jn"p nbntYnieINLOp hwiwwwuwnwufuwbned E hpwywbnigjubp b hwuywOwih duny
wnpwiwnnyb] wodha, huy GpGluwbbph L wagnpénitiwy wadwdg nbwpntd wpryn®p
wnbnGYnigynttp tnpwdwnpyty £ Gpwbg hwuntbnipjub Ywd poyuwiwbd dwwpnwyhb
hwiwwwunwufuw:

Ontlph 15-pn hnnwdénud optbunhpp uwhdwOndd £, np jnipwpwbsnip np (wwi-
ghtwn) hpwynibp niGh dwwngbh duny unwbwint tnbnBYnLpNLt hp wernnewlwb Yyh-
gwyh, hhjwOnnipjwl wuwinnpndwl, tnpwdwnpywdé (npwdwnpynn) pd2ywywb og-
Onipjwb L uywuwpydwb, wyn pyntd pnidiwl dGpnnlGph pbGunpnipjwb, Yhpwrdw
pGpwgph L wpnynibpltph, hOswbu Gwl npwbg hEun Juwywdé rhuybph yepwptpjwy:

Owuwnnptl, Opthpny hwidwdw)lnigyntt tnwint hpwynibph ywunws wwwhn-
dnuip wwyiwlwdnpgwsé b hpwatby (hGGing, wjuhlplt’ hwiwdwjonipjub wnbnblywg-
Jwé pOnyph hbwn:

MGwp £ nipwnpnepind nwndbt, np Optlph 15-pn hnnywép sh pwgwhwyunnty,
pE hbs b wbunp Glhpwnpb] «dwwsbih duny nbnEYnigintt utnwbwint hpwynibp»-h
GGppn:

Utp Ywpshpny dwwnsbih duny wnbnbynipintt unnwbwip Gapwnpnid £, np
pd2yqwywl oqlnipintt L uwwuwnynid hpwywbwglnnObpp, pnidwfuwnnnObpp
wbwp bt wwwhndtb pnnibth (Ggyny, wwghbawunh pdprGdwb dwywnpnwyha hwdw-
wwuwnwuuwl, wdpnnowywl wnbntywuwnynipjwld wnpwiwnpndp funtuwhbiny sw-
hwquwlg dwulbwghnwywl, pd2yuwywb Ypenigintt snibbgnn wbdwlg hwdwp wo-
hwuwbwih wnGpdhGwpwlnipntd Yhpwebinig: bp  hGpphl, wnGnEywunynip)nil
wtwnp t npwdiwnpyh dwiwbwyha, wipnnowlwb dwywiny L wjlwbu, np wbaép
hGwpwdnpninth nLbGOw hwiwwwwnwufuwb npnned Yuywglb:

5. Ggqpwywgnipjntl

Uuwhuny, pdolwlwl qunuinGhpn dh Ynndhg GEpwentd f whGéh pnil wennow-
Gl Yhswlh dwuhl inGnbynuyeintGaGnp, dintu Ynndhg pdobwljwl oqlnygywl L uwyw-
uwinldwl nhdbne dwuhl L npw plpwgpntd uwnwgywd wnbnbynyginiGaenn (Yuwpnn
G0 Ybnwpbnty wiGdh whdbtwlwl, dwubwdnn wlph): Cun wynd, wennontpjwl
htwn Yuwywé nyjwibtpp GGpwenid 60 ywghtGUunh wennewlwb yhAwyhb ytpwpt-
npnn pnnp indjwi06pp, npnbp Yuwwywé 60 wywghtOwnh wagjwy, 06pYw Yl wwywgu
dhghywywl Ywd hngblwb wennowywb yh£gwyh hbwn:

bls Jbnwpbnnid | pdobyuwlwl oglnipiwl L uwwuwnlyowl nhdbine dwupl L
nnw plpuwgpntd unwgdwd wnbn&yniypintGa6nh pnowlwlhl, www npwlp Gwnnn G0
GGnwrt) wnyjuwyGnh jwiG ppowlwly, wyn pynid” ywghblunh wodowywb, pbunwbs-
ywl, dwulbwghunwywl, nlbnbuwywt L $hbwbuwywb yhgdwyh, hoswbu Gwb wy
wbdwlbg htwn pw hwpwptpnigntbbGphb wrbsynn:

Uhwdwiwbwy, pd2ywywb dhowdwnniguwb hwiwn wwghtbwh hpwgbydwsd
hwiwdwjonipjwb weywynigyntbp npnztint Gpp hhdlwywl Gwjuwww)dwbaenb 6O
hpwywunipjwb weywjnigintbp (wwghtwnh nibwynipinibp hwuywbwint, gqbwhw-
wbnt, pbunptine L npnnd Yuywgbtint), wbhpwdtwn wnbnGwwnynipjwb weywynes-
Jjnibp (npwdwnpynn inbnGwunynipjwb wipnnowywb L pwywpwn |hGGp npn2nud
Ywywgbbint hwdiwp, nbnEYwunynipgjwbt hwiwwwunwuuwbnigntbp hpwywlnipjw-
Op L hwuywbwih duny wbdhb nnpwdwnpywé |haGip), Ywiwynpnipintbp (ywghto-
wnh npnpnud uwywgbbint gnpéplpwgp wrwbg nplt ninnuyh b wonipnwyh G6pwg-
nbgnipintlt ubthwywb Yuwidwhwjnbnipjwb wpryntbpnid):
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OBbEM JAHHbIX, CYHUTAIOLLMXCA MEAULIMHCKON
TAVHOW, 1 OCHOBHbIE TPEEOBAHWA K COMMACUIO
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AGcTpakT: B naHHol cTaTbe paccmaTpvBaeTcs NpaBoOBOE COAepXKaHWe TepMuHa
"MeavumHcKkasa TaHa", onpeaensieTcsi OCHOBHOM 00beM MHOopMauumn, OTHOCSLLENCS
K MeauumHckon TanHe. [JokasbiBaeTcs, YTO MegMLUNHCKada TarHa BKIIoYaeT He TONbKO
CBEAEHUA O COCTOSIHMM 300POBbSA 4YefnioBeka, HO U UHAOPMaUUo, CBS3AHHYIO C
obpalleHneM 3a MeQULIMHCKOM MOMOLLbIO 1 €€ NOJTyYeHNEM, KOTOpasi MOXET KacaTbCs
JNIMYHOW N YaCTHOW XMU3HU NaumneHTa.

[laHHble, CBA3aHHbIE C COCTOSIHMEM 340pPOBbS, BKMNHOYAOT BCHO MHGOpMALMIO O
npoLunomM, Hactosiwem wnu byaywem U3NYECKOM MMM MCUXMYECKOM COCTOSIHUK
340poBbs nauuneHTa. Kpome Ttoro, MHdopmauus, nony4eHHas B npouecce obpatleHus
32 MEeOWLMHCKOM MOMOLLbI0O U ee MOSyYeHUs, MOXET OXBaTbiBaTb LUMPOKUA CNEKTP
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(PUHaHCOBLIE O0OCTOATENBLCTBA MNaUMEHTa, a TaKkke €ero OTHOLIEHUS C Apyrumu
nvuuamm.

B cTaTbe Takke npeactaBneHbl OCHOBHbIE YCIOBUS 3aKOHHOW nepefayvv AaHHbIX,
OTHOCSALLNXCA K MEAULIMHCKOM TanHe. B KOHTEeKCTe cornacus nauueHTta BblOENsTCS
TPU HeOOXOOMMbIX YCMOBWUSt ONA  OnpefeneHvs Hanuyinst MHGOPMUPOBAHHOMO
cornacmss  Ha  MeOuMUMHCKOe  BMeLlaTenbCTBO:  KOMMETEHTHOCTb,  Hanuuune
HeobxogmMon nHdopMaummn n gobpoBonbHocTe. Kaxaoe ns atux ycrnosui nogpobHo
aHanuaupyeTcs B cTaTbe.

KrnitoyeBble cnoBa - meguuuHcKass TaviHa, 340pPOBbE, MEPCOHASIbHBIE AaHHbIe,
UHPOPMUPOBAHHOE corriacne, 0053aHHOCTH MEAUUUHCKOIO EePCOHAana, npasa
nayneHTa, rpaBo Ha yBa)xeHNe YacTHOU U CEeMEVIHOM XU3HM.


mailto:iabgaryan@ymail.com
https://orcid.org/0009-0001-8139-1132
mailto:shushanik.ghukasyan@ysu.am
https://orcid.org/0000-0002-7224-3162

72 MGwnngynth L hpwynibp N 2 (99) 2024

THE SCOPE OF DATA CONSIDERED AS MEDICAL
CONFIDENTIALITY AND BASIC REQUIREMENTS FOR
PATIENT CONSENT TO MEDICAL INTERVENTION

Izabel Abgaryan

Chairman of the Commission for Investigating Violations
of the Rules of Professional Ethics of Medical Workers,
labgaryan@ymail.com

ORCID - 0009-0001-8139-1132

Shushanik Ghukasyan

Lecturer at YSU Department of Civil Law,
Candidate of Legal Sciences, Associate Professor
shushanik.ghukasyan@ysu.am

ORCID - 0000-0002-7224-3162

Abstract: This article examines the legal definition of the term "medical
confidentiality" and identifies the key scope of information considered as medical
confidentiality. It argues that medical confidentiality encompasses not only data about
a person’s health status but also information related to seeking and receiving medical
care, which may include personal and private life details.

Health-related data involves all information regarding the patient’s past, present,
or future physical or mental health condition. Additionally, data obtained during the
process of seeking or receiving medical care can cover a wide range, including the
patient's personal, family, professional, economic, and financial circumstances, as well
as relationships with other individuals.

The article also outlines the main conditions for the lawful transfer of data
considered as medical confidentiality. In terms of patient consent three prerequisites
are identified for determining the presence of informed consent for medical
intervention: competence, the availability of necessary information, and voluntariness.
Each of these components is thoroughly analyzed within the article.

Keywords - medical confidentiality, health; personal data; informed consent;
responsibilities of medical personnel; patient rights; right to respect for private and
family life
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Abstract. In the modern world, in parallel with the quantitative growth of marriage
contracts, the risks of violating the rights of creditors, heirs, and a bona fide spouse
through the conclusion of marriage contracts increases. Often, the parties conclude a
marriage contract with the aim of harming the rights of third parties who are not parties
to the contract, avoiding the fulfillment of existing obligations towards them. Failure by
one of the spouses to notify his or her creditors of the conclusion, amendment or
termination of a marriage contract may result in a violation of the rights of the other
spouse. In addition, due to the absence of state registers of marriage contracts in the
Republics of Uzbekistan and Armenia, there is no unified information base on the
property status of spouses, which, in our opinion, very often causes the emergence of
disputable situations. The purpose of the research is to study the guarantees for the
protection of the rights of third parties who are not parties to the marriage contract, as
well as the bona fide spouse, to identify and develop additional mechanisms, and to
present relevant recommendations. As a result of a comprehensive study of the
legislation, notarial and judicial practice of the Republics of Uzbekistan and Armenia,
the authors managed to develop and propose guarantee solutions for the protection of
rights, which can be of practical importance for notaries certifying marriage contracts,
as well as serve as a basis for the future creation of registers of marriage contracts in
the Republics of Armenia and Uzbekistan.

Keywords - marriage contract; third party not party fo the marriage contract; bona
fide spouse,; heir of the spouse; register of marriage contracts; credifors of the
spouses, sole property of the spouses; joint property of the spouses; credifor's notice.
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1. INTRODUCTION

The continuous development of property legal relations and the current hard
structural mechanisms have their direct impact on marital and family relations,
requiring a special regulation of property relations between spouses. A special means
of regulating property relations between spouses is a marriage contract. Moreover, a
marriage contract ensures the certainty and predictability of the property relations of
spouses, the protection of the rights of spouses both during marriage and in the
process of its dissolution.

However, the effect of a marriage contract is not limited to establishing,
amending, or terminating property relations between spouses, marriage contracts very
often affect the rights and legal interests of third parties who are not parties to the
contract, unfortunately sometimes serving as a tool for abuse of rights by spouses,
becoming a threat to the rights of spouses' creditors or other third parties. The effect of
a marriage contract is not limited to establishing, amending, or terminating property
relations between spouses, marriage contracts very often affect the rights and legal
interests of third parties who are not parties to the contract, unfortunately sometimes
serving as a tool for abuse of rights by spouses, becoming a danger for the violation of
the rights of the spouses' creditors or other third parties.

In the Republics of Uzbekistan and Armenia, in parallel with the quantitative
increase in the number of marriage contracts, various cases of abuse of rights through
marriage contracts are noticeable. The threats to the rights of persons who are not
parties to the marriage contract also require the identification and comprehensive
study of the problems arising in practice, and the provision of effective mechanisms for
the protection of the rights of bona fide persons. Within the framework of this research,
the authors have attempted, through a comprehensive study of the notarial and
judicial practice of the Republics of Armenia and Uzbekistan, to identify manifestations
of abuse of rights by spouses through the conclusion of marriage contracts, the
dangers threatening the rights of a bona fide spouse and persons not party to the
contract, presented the existing legislative guarantees for the protection of their rights,
proposed effective contractual solutions for the protection of the rights of third parties,
as well as proposed new mechanisms.

We believe that the application of the proposed solutions will, as far as possible,
exclude the protection of the rights of bona fide spouses and persons not party to the
marriage contract from various abuses. Due to the purpose of the research, general
scientific methods of induction, deduction, analysis, synthesis and others were used
during the research, as well as private scientific, system-structural, legal comparative
methods.

2. THE MAIN RESEARCH

The Family Codes of the Republic of Armenia and the Republic of Uzbekistan
define an identical concept of a marriage contract, namely: " A marriage contract shall
be an agreement of the persons entering into marriage or an agreement of the
spouses determining the property rights and duties of the spouses during the marriage
and (or) in case of its dissolution.""

" See Article 29 of the Family Code of the Republic of Uzbekistan, adopted on 30.04.1998, No.
607-I, available in the National Database of Legislation of the Republic of Uzbekistan at the
following link: https://lex.uz/docs/104723, (access 10.12.2024),

Article 27 of the Family Code of the Republic of Armenia, adopted on 09.11.2004, No. HO-123-
N, available in the Legal Information System of Armenia at the following link:
https://www.arlis.am/, (access 10.12.2024).


https://lex.uz/docs/104723
https://www.arlis.am/
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"The subject of the regulation of the marriage contract is the property status of
the spouses. In particular, by concluding such a contract, the spouses may change the
regime of joint property established by law, stipulating the joint or individual ownership
rights of the spouses to the property acquired during the marriage. By the marriage
contract, the spouses may also determine their mutual rights and obligations to
provide for each other's livelihood, to participate in the creation of each other's
income, and the procedure for each of them to cover family expenses. The above
indicates the regulatory function of the marriage contract. However, the marriage
contract performs not only a regulatory, but also a securing function. The securing
function of the marriage contract is expressed, first of all, in the guarantee of the
property independence of each of the spouses, which is especially important when
participating in civil turnover, as well as in the event of dissolution of the marriage."’

In the case of concluding marriage contracts, as a guarantee for the protection of
the rights of third parties, it is provided that: “The spouse shall be obliged to notify
his/her debtee(s) of the conclusion, modification, or dissolution of the marriage
contract”.

The following liability measures are provided for failure to fulfill the
aforementioned obligation: “In the failure to perform this duty, the spouse shall be
liable for his/her duties regardless of the content of the marriage contract”.?

“Natification of the creditor about the conclusion, amendment or termination (their
content) of the marriage contract by the debtor spouse is an important guarantee in
terms of protecting the latter's interests, since as a result of the conclusion,
amendment or termination of such a contract, the legal regime of the spouses’
property may radically change, as well as the property status of the debtor spouse,
which in turn will affect the course of the obligation's fulfillment. In case of failure to
notify the creditor of the conclusion, amendment or termination of the marriage
contract by the debtor spouse, he shall be liable to the creditor, regardless of the
content of the marriage contract, which means that the property regime in force
between the spouses until the conclusion, amendment or termination of such a
contract shall continue to operate. Failure of the debtor spouse to notify the creditor of
the conclusion, amendment or termination of the marriage contract (their content) shall
not be a basis for declaring the marriage contract invalid, but shall lead to the
emergence of other legal consequences, in particular, it shall reserve the right for the
creditor to demand that the debtor spouse fulfill his obligations, regardless of the
content of the marriage contract”.?

As a result of the study of notarial practice, it becomes clear that by signing
marriage contracts, spouses quite often try to avoid fulfilling their obligations through
various schemes. Moreover, notaries who certify marriage contracts often manage to
identify such cases and prevent the certification of such contracts. For example, as a
result of a direct conversation, the notary ascertains the true will of the parties and
reveals that the spouses do not actually want to regulate their property relations
through a marriage contract, but rather pursue the goal of saving the property from the

1 See the decision of the Court of Cassation of the Republic of Armenia dated 30.04.2015 in civil
case No. EKD/1791/02/11, available in the Legal Information System of Armenia at the following
link: https://www.arlis.am/, (access 10.12.2024).

2 See Atrticle 35 of the Family Code of the Republic of Uzbekistan, Article 33 of the Family Code
of the Republic of Armenia.

3 See the decision of the Court of Cassation of the Republic of Armenia on civil case No.
EKD/1791/02/11 dated 30.04.2015, available in the Legal Information System of Armenia at the
following link: https://www.arlis.am/, (access 10.12.2024).
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claims of creditors by changing the spouses' joint ownership regime to a sole
ownership regime.

In order to determine the true intentions of the spouses, notaries can also be
helped by clarifying the existence of bankruptcy cases or large unfulfilled obligations
on the part of one of the parties. In any case, the notary, having identified a tendency
to abuse the right through the conclusion of marriage contracts, must prevent the
certification of such marriage contracts, firstly by not allowing a discrepancy between
the will and the manifestation of the will in the contracts, and then by any form of
abuse of the right that may lead to harm to third parties. Moreover, marriage contracts
concluded with the aim of causing harm to creditors must be given a correct legal
assessment and the correct methods of protecting rights must be applied to them. For
example, marriage contracts concluded solely for the purpose of saving property from
creditors, which do not lead to other legal consequences in real life, will be considered
fraudulent transactions, to which the consequences of invalidity of void transactions
will apply.! "When assessing the merits of a fraudulent transaction, courts must
assess the proximate and actual purposes of the parties to the transaction, taking into
account that the proximate purpose of concluding a transaction is to create the
impression of a transaction, and the actual purpose is to obtain some advantage for
the parties or one of them or to circumvent any limitation. The actual purpose may be
proven by, For example, the existence of an unfulfilled obligation, an unfulfilled judicial
act that has entered into legal force, or other similar circumstances.?

However, a study of practice shows that spouses often manage to take
advantage of legislative loopholes and conclude marriage contracts that are aimed at
violating the rights of creditors, and the mere establishment of the obligation to notify
creditors is not considered sufficient to exclude cases of abuse of rights by spouses by
concluding marriage contracts and to ensure full protection of the rights of spouses
and third parties.

It should be noted that the obligation of spouses to notify about the conclusion,
amendment or termination of a marriage contract, as established by the Family Codes
of the Republic of Uzbekistan and the Republic of Armenia, applies only to notifying
creditors. However, the existence of a marriage contract may also be of decisive
importance in determining the composition of the inheritance in the event of the death
of one of the spouses. For example, in a marriage contract, spouses may establish the
sole ownership of each of them over all the property of the spouses, but at the time of
opening the inheritance, the living spouse may hide the fact of the existence of the
marriage contract from the heirs.

In addition to the above, it should be noted that the property relations of spouses
can be changed not only by concluding a marriage contract, but also by concluding a
property division agreement. Meanwhile, the legislation of both the Republic of
Uzbekistan and the Republic of Armenia does not provide for the obligation of
spouses to notify creditors when concluding a property division agreement.

The lack of clear regulations on notifying creditors may also be vulnerable in
terms of protecting the rights of not only third parties, but also spouses. In particular,

" See Article 124 of the Civil Code of the Republic of Uzbekistan, adopted on 21.12.1995,
available in the National Database of Legislation of the Republic of Uzbekistan at the following
link: https://lex.uz/docs/111181, (access 10.12.2024), Part 1 of Article 306 of the Civil Code of
the Republic of Armenia, adopted on 05.05.1998 No. HO- 239, available in the Legal
Information System of Armenia at the following link: https://www.arlis.am/, (access 10.12.2024).
2 See the decision of the Court of Cassation of the Republic of Armenia dated 22 July 2016 in
civil case No. KD1/0935/02/14, available in the Legal Information System of Armenia at the
following link: https://www.arlis.am/, (access 10.12.2024).
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Article 4 of the Family Code of the Republic of Armenia stipulates that “Property and
personal non-property relations between family members, not regulated by family
legislation, shall be subject to civil legislation insofar as this does not contradict the
essence of family relations”.

“Therefore a notification shall be considered as proper notification where it has
been made through a registered letter accompanied by a delivery notice or by handing
it over in person or, in case the mentioned options are impossible to realise, publicly
as prescribed by law”."

Spouses can also use the services of a notary as a means of notifying creditors.
“A type of notarial action is the transfer of statements or other documents of
individuals to other individuals, which will ensure the indisputability of the fact of
notification”.?

At the same time, it should be noted that the legislation of both the Republic of
Uzbekistan and the Republic of Armenia does not provide for the consequences of
spouses failing to fulfill or improperly fulfilling their obligation to notify creditors against
each other. For example, spouses establish a sole ownership regime for an apartment
to be acquired in the future through a marriage contract, and the spouse who is the
future owner of the apartment notifies his creditors in good faith, while the other
spouse does not. As a result, the legal consequence of failure to notify is identical for
both, namely, it is considered that a marriage contract has not been concluded. In
other words, the creditors of the unscrupulous spouse have the right to receive
satisfaction of their claims also at the expense of that apartment. Notaries can
regulate such situations by drafting marriage contracts correctly. For example,
notaries can suggest that the parties include in the marriage contract an obligation to
disclose all creditors, even by attaching a list of creditors to the contract as an
appendix, they can stipulate in a marriage contract a mutually controllable and clear
mechanism for notifying creditors, as well as adverse consequences for each other for
failing to fulfill the notification obligation. Thus, any contract, including a marriage
contract, defines the rights and obligations of the parties, therefore, if necessary, at
the request of the parties, the notary may include a clause in the marriage contract
stating that the spouses have the right to supervise each other in matters of notifying
creditors. Spouses may also provide for liability measures against each other for
failure to fulfill the obligation to notify creditors, for example, payment of a fine.

It should be noted that the Family Codes of both the Republic of Uzbekistan and
the Republic of Armenia do not regulate the period for notifying creditors. Therefore, at
the request of the parties, the notary may also provide for a specific period in the
marriage contract during which each spouse is obliged to ensure notification of his or
her creditor.

As we note, there are a number of risks in the process of notifying creditors, the
reduction of which may be of key importance in ensuring the possibility of state
registration of marriage contracts. Moreover, it is necessary to distinguish the state
registration of marriage contracts from the state registration of rights subject to

" See Part 4 of Article 330.1 of the Civil Code of the Republic of Armenia.

2 See Article 73 of the Law of the Republic of Uzbekistan "On Notary public", adopted on
26.12.1996, Ne 343-l, available in the National Database of Legislation of the Republic of
Uzbekistan at the following link: https://lex.uz/docs/57043, (access 10.12.2024), Article 72 of the
Law of the Republic of Armenia " On Notary public", adopted on 04.12.2001, No. HO-274,
available in the Legal Information System of Armenia at the following link: https://www.arlis.am/,
(access 10.12.2024).
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registration arising from the marriage contract, for example, rights to real estate,
vehicles, securities.

Although the family codes of both the Republic of Uzbekistan and the Republic of
Armenia provide for a mandatory requirement for notarization of the marriage contract,
they do not specify the requirement for state registration.

In the Republic of Armenia, rights arising from a marriage contract are subject to
state registration if the marriage contract creates, changes or terminates rights that
are subject to state registration, for example, real estate acquired during marriage and
being the common joint property of the spouses becomes the sole property of one of
the spouses by the marriage contract. And if a marriage contract is concluded with
respect to real estate to be acquired in the future, then the marriage contract, after
notarization and entry into force, can be attached to the cadastral file, subsequently
ensuring the unhindered disposal of his sole property by the property owner spouse
without the consent of the other spouse.

The Court of Cassation of the Republic of Armenia made a key decision on this
issue, which follows from the fact that in the event of changing the regime of joint
ownership of real estate to sole ownership through a marriage contract, the
restrictions registered with respect to that property must be taken into account and the
state registration of the right of sole ownership must be ensured.

The facts of the case are briefly summarized as follows: “A and M are married.
Applying to the court, the wife- M, requested the release from the seizure of two
immovable properties, against which the seizure had been applied due to the
obligations of her husband- A to the bank. The spouses had concluded a marriage
contract, among other properties, after the seizure was applied to the said two
immovable properties. According to the marriage contract, the mentioned real estate,
among other properties, had become the sole property of the wife-M. A copy of the
marriage contract had been sent to the creditor bank, but state registration of M's
ownership rights to the mentioned properties had not been carried out. By the decision
of the court of first instance, the wife M's claim to release the two properties mentioned
above from the seizure was rejected, by the decision of the court of appeal, M's
appeal was granted, the decision of the court of first instance was overturned and
amended, M's claim was granted, and the properties were released from the seizure.

The Court of Cassation, in its decision, addressed the legal question of whether
the fact of concluding a marriage contract is sufficient to establish the moment of
origin of ownership rights to the seized property.

The RA Court of Cassation, in particular, recorded that the seizure of the disputed
property belonging to A and M was applied even at a time when the marriage contract
concluded between the spouses did not exist. The above allows us to conclude that at
the time of applying the seizure of the disputed property, the right of ownership of the
property belonging to the spouses arose in equal shares. The Compulsory
Enforcement Service prohibited the disposal and alienation of the seized property.

The RA Court of Cassation noted that when dividing the spouses' common
property, the equality of the shares of the participants in joint ownership was violated,
in other words, the share belonging to the debtor Marianna Grigoryan by right of joint
ownership was increased, under which conditions the rights arising from the marriage
contract were subject to state registration. The right of ownership to real estate is also
considered a right subject to state registration In cases where the right to property is
subject to state registration, the right of ownership of the acquirer arises from the
moment of its registration. As a result, the RA Court of Cassation recorded that the
lower court committed a violation of the substantive law norm that undermined the
very essence of justice, in particular, in the absence of a fact proving the state
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registration of ownership rights to the property based on a marriage contract, it
satisfied the request to release the property from seizure".’

As a result of the study of the notarial practice of the Republic of Uzbekistan, it
becomes clear that marriage contracts ratified in Uzbekistan do not provide for a
clause stating that the marriage contract is subject to state registration, since it only
defines the rights and obligations of each party to any property acquired jointly by the
spouses or property acquired in the name of one of them. The transfer of ownership of
property from one spouse to the other is carried out by ratifying a property alienation
agreement, which states the mandatory requirement for state registration of the right,
based on this agreement, the property is re-registered from the name of one spouse to
the name of the other spouse and changes are made to the cadastral documents. The
transfer of ownership of property can also be carried out by dividing the property
between spouses, the rights arising from which are also subject to state registration. In
the Republic of Uzbekistan, marriage contracts, as a rule, do not change the title
owner? of property between spouses. The transfer of property from the title-owning
spouse to the other spouse is carried out by property alienation contracts, the rights
arising from which are subject to mandatory state registration. For example, a
marriage contract may stipulate that property acquired in the name of one of the
spouses during the marriage is the sole property of the latter, is not subject to division,
and the consent of the other spouse is not required for alienation.

The issue of protecting the rights of third parties arises not only when concluding
a marriage contract, but also when amending or terminating it.

In the Republic of Armenia, transactions regarding amendments or additions to
transactions or their early termination are ratified by the notary who ratified the main
transaction, except in cases of replacement and dismissal of the notary.® That is, an
agreement to make amendments or additions to a marriage contract ratified in the
Republic of Armenia is ratified by the notary who ratified the main contract. Moreover,
since the electronic notary program of the Republic of Armenia does not yet provide
the opportunity to see in the electronic system the amendments to the marriage
contract certified by another notary in the territory of the Republic of Armenia, notaries,
when certifying transactions regarding property stipulated by a marriage contract,
practically clarify this circumstance by sending a request to the relevant notary through
the electronic notary system, at the same time certifying a written statement with the
signature of the party stating that the submitted marriage contract has not been
amended or supplemented. The same statements are also used in cases when
marriage contracts certified in other countries are presented to them.

In the Republic of Uzbekistan, in order to make changes to a marriage contract or
to terminate it, it is not necessary to apply to the notary office where the contract was
ratified. Spouses have the right to apply to any notary office. Any notary in Uzbekistan
has the opportunity to check the facts of changes and termination of contracts,
including marriage contracts, through the "Notary" automated information system.
When spouses apply to a notary with a request to amend or terminate an existing
contract, the notary enters the system, finds the previously certified contract by
identification number, and attaches his /her/ act on its termination or amendment to

' See the decision of the RA Court of Cassation of 27.01.2021 in civil case No.
ARAD/1300/02/19, available in the Legal Information System of Armenia at the following link:
https://www.arlis.am/, (access 10.12.2024).

2 The title owner is the person who owns the property and whose name is listed on the legal
documents.

3 See Part 2 of Article 55 of the Law of the Republic of Armenia "On Notary Public".
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the main contract. The fact of the termination or amendment of the contract is
immediately recorded in the previously concluded contract. Spouses will not be able to
deceive or mislead the notary, because the notary with whom one of the spouses has
applied to resolve the issue of alienation of property has the opportunity to see the
amendment or termination of the contract in the system.

Notaries in the Republic of Uzbekistan and Armenia also conduct inquiries about
marriage contracts ratified in other countries in accordance with the Minsk and
Kishinev Conventions."

Looking ahead and taking into account the noticeable increase in the number of
marriage contracts over time, we can note that an effective guarantee of protecting the
rights of third parties in the event of the conclusion, amendment or termination of
marriage contracts can be the creation of state registers of marriage contracts, which
will ensure the state registration of marriage contracts. The purpose of state
registration of marriage contracts is the recognition, guarantee and protection by the
state of the rights and restrictions of rights of spouses defined by the marriage
contract, the creation and management of an information system on the property
status of spouses, and the provision of accessibility, objectivity, continuity and
uniformity of data on the property status of spouses. Moreover, state registers of
marriage contracts make it possible to ensure the registration of marriage contracts
not only concluded within the territory of a given state, but also concluded outside the
borders of that state. Moreover, in the case of registration of a marriage contract in the
register of marriage contracts, the spouses have the right to refer to the fact of
concluding the marriage contract in relations with third parties.

It should be noted that not all countries currently have public registers of marriage
contracts.

Public registers of marriage contracts or public registers of property rights of
spouses do not exist in either the Republic of Uzbekistan or the Republic of Armenia.
At the same time, such registers operate effectively in a number of European
countries, with different models. For example, “in France, although there is no register
of marriage contracts as such, the marriage certificate must state whether a marriage
contract was concluded, as well as the name and address of the notary who certified
the marriage contract. If the marriage certificate does not contain a mention of a
marriage contract, the spouses are considered married in relations with third parties
under the regime established by law”.?

“In Germany, the so-called “Register of Matrimonial Property Regimes” is
maintained by the regional courts, i.e. the courts of the states. This register is
considered public and its data can be consulted by any interested person. The validity
of a marriage contract does not depend on its registration in the register. However, in
order for the spouses to be able to refer to the property regime established by the
marriage contract in their relations with third parties, they must register it in the
“Register of Matrimonial Property Regimes”.3

' See the Convention on Legal Aid and Legal Relations in Civil, Family and Criminal Cases,
adopted in Minsk on 22/01/1993 (The Minsk Convention), available at the following link:
https://www.unhcr.org/media/convention-legal-aid-and-legal-relations-civil-family-and-criminal-
cases-adopted-minsk-22, (access 10.12.2024), the Convention on Legal Aid and Legal
Relations in Civil, Family and Criminal Cases, adopted in Kishinev on 07/10/2002, available at
the following link: https://cis.minsk.by/page/614/konvencia-o-pravovoj-pomosi-i-pravovyh-
otnoseniah-po-grazdanskim-semejnym-i-ugolovnym-delam-07-oktabra-2002-g-g-kisinev,
(access 10.12.2024),

2 See https://www.coupleseurope.eu/couples-in-france available as of 18.11.2024.

3 See https://www.coupleseurope.eu/couples-in-germany available as of 18.11.2024.
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“In ltaly, the matrimonial property regime established by law is presumed and
enforceable in relations with third parties, unless otherwise indicated in the marriage
registry. Contractual regimes become public through a note in the marriage registry,
which is filed in the paper or electronic archives of the Civil Registry Office. The
consent is submitted to the record by the notary who certified it. Any person may apply
to the Civil Registry Office to obtain access to the register information”."

“In Spain, also, the matrimonial property regime and any changes to it must be
registered in order to be effective in relations with third parties. In Spain, both the
marriage and any marriage contract are registered in the civil registry according to the
place of permanent residence of the spouses. Only the registration of the marriage is
mandatory. The information registered is public, but the data retained is only
accessible to the interested parties or their heirs”.?

“In Portugal, civil registry offices record the current matrimonial property regime. If
the spouses have concluded a marriage contract before marriage, this must be stated
in the marriage certificate. The marriage certificate must include, among other
information, an indication of whether the marriage is to be registered with or without a
marriage contract. The civil registry is public. A marriage contract can only be effective
in relations with third parties if it is registered”.>

As we note from the study of the experience of European countries, in order to
ensure the full effect of a marriage contract in relations with third parties, it is
necessary to ensure the registration of marriage contracts in public registers, which
allows creditors, heirs and other interested parties to obtain information about the
property regime of the spouses.

Thus, the most important and effective guarantee for protecting the rights of
creditors, heirs, and a bona fide spouse when concluding, amending, or terminating
marriage contracts may be the creation of a registry of marriage contracts and the
provision of the possibility of state registration of marriage contracts. Moreover, state
registration of a marriage contract should not condition the validity of the marriage
contract. The Ministry of Justice of the Republic of Uzbekistan and the Notary
Chamber are taking measures to create registers of marriage contracts, which can
truly and significantly reduce the above-mentioned risks. We believe that the Republic
of Armenia will also strive to create such a register.

3. CONCLUSION

According to the results of the research, we can note that in the case of
concluding marriage contracts, there are risks of violation of the rights of third parties
who are not parties to the contract, as well as of the bona fide spouse. We believe that
establishing the obligation of spouses to notify creditors about the conclusion,
amendment or termination of a marriage contract is not sufficient to curb the risks of
abuse of rights by spouses. First, the work of the notary who certifies the marriage
contract is of decisive importance in protecting the rights of third parties. As with any
contract, when certifying a marriage contract, the notary must ensure the compliance
of the parties' will with the declaration of will, therefore, in cases of intentional
inconsistency, including cases where the spouses do not really want to regulate their
property relations, but try to avoid fulfilling obligations by concluding marriage
contracts, to save property from the claims of creditors, he/she must prevent the

" See https://www.coupleseurope.eu/couples-in-italy available as of 18.11.2024.
2 See https://www.coupleseurope.eu/couples-in-spain available as of 18.11.2024.
3 See https://www.coupleseurope.eu/couples-in-portugal available as of 18.11.2024.
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certification of such marriage contracts, not allowing any abuse of the right that may
lead to harm to third parties.

Furthermore, the application of correct contractual regulations can be effective in
protecting the rights of third parties, in particular, stipulating the consequences of
spouses' failure or improper fulfillment of the obligation to notify creditors in the
marriage contract, establishing the obligation to disclose all creditors in the marriage
contract, providing for a mutually controllable and clear mechanism for notifying
creditors, as well as establishing liability measures for failure to fulfill the obligation to
notify, and providing for a deadline for notifying the creditor.

In addition, if a marriage contract creates, changes, or terminates rights that are
subject to state registration, the registered restrictions on that property must be taken
into account, and the rights arising from the marriage contract must be subject to state
registration.

The protection of the rights of both persons not party to the contract and spouses
will be significantly improved by creating the possibility of state registration of marriage
contracts. The introduction of the register of marriage contracts will guarantee the
creation and management of an information system on the property status of spouses.
Moreover, state registers of marriage contracts will also make it possible to ensure the
registration of marriage contracts concluded outside the borders of a given state.
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OOroBopoB. Hepegko CTOpOHbI 3akmo4varoT OpadHbii JOroBOp C LENbl HaHECTU
yuwiepb npaBamM TPETbUX NUL, HE SABMASIOLMXCH CTOPOHaMM LOroBOPaA, YKIMOHUBLUWCE OT
BbIMOMHEHNS UMeELWMNXCA nepej HMMKM obasaTenbcTB. HeyBegommneHue ogHUM w3
CYNpyroB CBOMX KPEAMTOPOB O 3aKIMKOYEHUWN, UBMEHEHUWN UIN PACTOPXXEHUN BpavyHoro
JoroBopa MOXeT MNoBrieYyb HapylleHue npas gpyroro cynpyra. Kpome Toro, mns-3a
OTCYTCTBUSI TOCyAapCTBEHHbIX peecTpoB 6payHbix poroBopoB B Pecnybnukax
Y3beknctaH un ApmMeHuss OTCYTCTBYeT eauMHas uHdgopmauuoHHass ©6asa 00
UMYLLECTBEHHOM MOSIOXEHUM CYNPYroB, 4TO, Ha Hall B3rNS4, 4acTo MPUBOAWT K
BO3HMKHOBEHUIO CMOPHbLIX cuTyauun. Llenb uccnegoBaHust - u3ydeHuWe rapaHTun
3alMTbI NpaB TPETbUX NUL, HE SBMASIOLIMXCA CTOPOHaMu BpayHoro JoroeBopa, a TaKkke
[00OpOCOBECTHOrO Cynpyra, BbiiBNeHNe 1 paspaboTka JOMONTHUTENbHBIX MEXaHU3MOB,
a TakKke npecTaBrieHWe COOTBETCTBYWOLWMX pekomeHgauun. B pesynbtate
KOMMJIEKCHOTO  MUCCNedoBaHWA 3akoHOoA4aTenbCTBa, HOTapuanbHOW W cygebHoun
npaktukn Pecny6nuk Y3bekuctaH n ApMeHus aBTopam yganocb paspabotatb u
NpeanoXuTb rapaHTUNHbIE PELLEHNsI MO 3aluuTe npaB, KOTopble MOTyT MMETb BaXKHOE
npakTudeckoe 3HavyeHWe Afis HOTapuycoB, yOOCTOBEPSOWMX GpayvHble JOroBoOphbl, a
TakKe NOoCNy>XuTb OCHOBOW AN co3daHusa Byayuimx peectpoB BpayHbiX JOroBOPOB B
Pecnybnvkax ApmeHuns n Y3bekuctaH.

KnioueBble cnoBa - bpayHbivi JOroBOp, TPETLE JIMLO, HE SBISIOLIEECS CTOPOHOM
bpay4Horo foroBopa, 4o6pOCOBECTHbLIV CYIPYr; HACTIEAHNK Cynpyra, PeecTp bpavyHbsix
JOroBOPOB; KPEANTOPbL! CYIPYroB, E4MHOSTNYHOE UMYLLYECTBO CYrpyros, COBMECTHOE
UMYLL{ECTBO CYIPYroB, YBELOMIIEHNE KPEANTOPY.
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Abstract. The public policy exception is one of the most important mechanisms of
Private International Law that limits the application of the rules of foreign law which are
chosen on the basis of conflict of laws principles, if such application may be contrary
to the fundamentals of the legal order (public policy) of the Republic of Armenia. It is
preferable to study the development tendencies of this mechanism, especially in the
context of the Post-Soviet Countries, since its development in Armenia as a general
legal concept began in the 1960s, when the reforms of the civil legislation of the USSR
and Soviet States had launched.

Hence, within the framework of this work, a legal comparative analysis of the
legislation of Armenia and most of the Post-Soviet Countries is conducted, judicial
practice is discussed and on the basis of mentioned directions for the development of
the public policy clause in Armenia are determined.

Key words - public policy; public policy exception; Private International Law; Post-
Soviet Countries; legislation; judicial practice; a rule of foreign law.

1. INTRODUCTION

Currently, Private International Law has acquired considerable importance as a
tool for regulating private legal relationships burdened with a foreign element, and
especially the choice of law applicable to these relations.

Meanwhile, there are several states with their own characteristics: for example,
their different legal systems, economic orders, religious and moral beliefs, etc., which
determine the formation and predominance of different views on issues of legal
importance in society. Consequently, to "preserve those characteristics" states provide
legal mechanisms such as the public policy exception in Private International Law.
Accordingly, public policy includes the basic legal principles, fundamental perceptions
of justice and morality, and basic legal norms, which, due to their exceptional
importance for society and the state, are universal®. In turn, the public policy exception
means that a foreign law chosen based on Conflict of Laws rules does not apply, and
subjective rights based on this foreign law are not protected if such application or
protection contradicts the public policy of the own state?.

' NebeneB Cepreit Hukonaesundy, Kabatoea EeneHa ButanbeeHa - MexayHapogHoe 4acTHoe
npaeo: YyebHuk. B 2 1. T. 1: Obwasa vactb / OTB. pen. C.H. llebepnes, E.B. KabatoBa. — M.:
CratyTt, 2011. — 400 c. Lebedev Sergey Nikolaevich, Kabatova Elena Vitalievna - Private
International Law: Textbook. In 2 volumes. Volume 1: General Part / Responsible. editors S.N.
Lebedev, E.V. Kabatova. - M .: Statut, 2011. - 400 p., p. 314.

2 AmuTpresa ManuHa KvpunnoeHa - MexayHapogHoe YacTHoe npaso: yuebHuk / ote. peq. K.
OmTpuesa. - 4-e n3g., nepepab. u gon. - Mockea: Mpocnekt, 2016. - 680 c. Dmitrieva Galina
Kirillovna - Private International Law: Textbook / ed. G.K. Dmtrieva. - 4th ed., Revised and
Enlarged. - Moscow: Prospect, 2016. - 680 p., p. 162.
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1. A BRIEF HISTORICAL OVERVIEW

The public policy exception as a legal mechanism that restricts the application of
a rule of foreign law is a relatively new phenomenon in the domestic (Armenian) legal
system. However, it is noteworthy that the ideology underlying it - to block the
application of foreign law if it contradicts the basics of the legal system of the applying
country - found expression in the domestic legal culture even much earlier than the
French Civil Code (the Napoleonic Code) had been developed and the term "ordre
public' was fixed in it. Particularly, in the Armenian Lawcode of Astrakhan of 1765
there were provisions regulating specific cases when a particular legal relationship
was burdened with a foreign element, and the application of a foreign law was simply
prohibited. For example, in paragraph 5 of Chapter 7, it was established that if a deed
of obligation is written in a foreign country and in which the specified interest is more
than half of one hundred percent per month, then that deed has no power (legal force)
in the part exceeding half of one hundred percent'. Similarly, in paragraph 9 of
Chapter 15, it was established that if a bill issued in a foreign country provides an
interest exceeding half of one hundred percent per month, then this bill also has no
power (legal force) in the part exceeding half of one hundred percent per month?. As
we can see, such a high rate of interest was considered unacceptable in the local
Armenian community, in fact, contrary to its mores, as a result of which the application
of such interest established by documents drawn up based on a foreign law was
blocked by the Lawcode.

Regarding the public policy exception as a separate and general legal
mechanism, it can be noted that its development began during the time of the
Armenian SSR, although there were certain rules during the time of the Russian
Empire as well. Therefore, to study the development trends of this mechanism in the
legal system of Armenia, it is necessary to simultaneously refer to the developments
of other post-Soviet countries, taking into account also that the trade and economic
relations with these countries are more extensive based on membership in various
organizations, and being informed about their public policy exception mechanisms is,
therefore, a necessity. It is noteworthy, that according to the survey conducted by the
Ministry of Justice in 2022, 66.60% of the foreign counterparties of the persons who
participated in the survey are from Russia, 9.25% from Georgia, the same amount
from Ukraine, 5.55% from Kazakhstan, etc.®

In this context, the Russian experience is of particular interest, since private
international relations among these countries have become more widespread in
Russia conditioned by its geographical, demographic, political, and other specifics.
Meanwhile, when studying the public policy exception, the experience of its practical
application is of paramount importance, because in the case of the impossibility of a
legislatively detailed definition of the concept of public policy, the center of gravity falls

" Available at https:/digilib.aua.am/book/3300/3850/24612/%D4%B4%D5%A1%D5%BF%D5%
A1%D5%BD%D5%BF %—
D5%A1%D5%B6%D5%A1%D5%A3%D5%AB%D6%80%D6%84%20%D4%B1%D5%BD%D5
%BF%D6%80%D5%A1%D5%AD%D5%A1%D5%B6%D5%AB%20%D5%80%D5%A1%D5%B
5%D5%B8%D6%81 by 17.09.2024.

2 |bid.

3 The Report "On the assessment of the needs and prospects of the establishment of a new
arbitration center in Armenia" was provided in response to our request to the Ministry of Justice
of Armenia.
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on judicial practice' and there is quite an amount of judicial decisions regarding public
policy exception by the Russian courts.

Now, turning to the current situation in Armenia, first, we note that Part 1 of Article
1258 of the Civil Code of the Republic of Armenia (hereinafter referred to as the Civil
Code?) establishes that the rule of foreign law to be applied in accordance with
paragraph 1 of Article 1253 does not apply if the consequences of application clearly
contradict the foundations of the legal order (public policy) of the Republic of Armenia.
In this case, as necessary, the relevant rule of law of the Republic of Armenia is
applied. According to part 2 of the same Article, the refusal to apply a rule of foreign
law cannot be based solely on the fact that the legal, political, or economic system of
the relevant foreign state differs from the legal, political, or economic system of the
Republic of Armenia.

It can be noted that this Article is aimed at limiting the application of the rule
chosen by the Conflict of Laws principles. It is noteworthy that this regulation restricts
the application of a foreign legal rule, and does not ban the foreign law itself, because
it points to the possibility of the consequences of applying a foreign legal norm, not of
the contradiction of foreign law. Otherwise, the denial of foreign law would also mean
the denial of legal relationships formed within its framework?®, which would directly
contradict the principles and ideas underlying Private International Law*. Part 2 of this
Article is also of great importance, as it directly excludes the application of the public
policy exception based on differences in the legal, political, or economic systems, thus
decreasing the possibility of unnecessary application of the public policy exception.

The same Atrticle also mentions that in case of restriction of the application of a
foreign legal norm with the application of a public policy exception, the relevant rule of
law of Armenia should be applied as necessary. In other words, instead of the direct
application of the Armenian rule of law in these cases, the necessity of such
application needs to be considered, which means that in each specific case, when
applying the public policy exception, the applicability of another rule, including a
foreign one, should be decided. Thus, it seems that the legislator provides the right for
the one deciding on the application of the foreign rule of law to be guided by the
Conflict of Laws principles and choose the most applicable legal norm®. Nevertheless,
as we will see below such an interpretation usually is not followed by the Armenian
courts.

To understand the developments of public policy exception’s legal mechanisms in
Armenia, it is preferable to refer to the legislation of the USSR, since, having had no
completely independent statehood for many years, Armenia did not have independent
legislation as well. Particularly, Articles 128 of the Fundamentals of Civil Legislation of

" Ibid., Dmitrieva Galina Kirillovna, p. 164.

2 See at Civil Code of the Republic of Armenia of May 5, 1998.

8 UpdkO <wyywag - UhowgaguihG dwubwynp hpwyniap: Qwuwghppe: 2-pn hpwunwpwynigyni
(tpwgniittpny L thnthnfunignibbbpny) / W, <wyyjwbg.-6p.: Gplwbh wbwn. hwidwyu. - Gn.:
GM< hpwuwn., 2013: 552 9. Armen Haykyants - Private International law. Textbook. 2nd edition
(with additions and changes) / A. Haykyants.-Yerevan. Yerevan State University - Yerevan.
YSU ed., 2013. 552 pages, pp. 148-9.

4T. B. KoctukoBa - HekoTopble BOMPOCHI MPUMEHEHUS OrOBOPKM O MyBMUYHOM Mopsake B
pOCCUIACKOM npaBe, BECTHUK BOpOHexckoro mHctutyta ®CUH Poccum, 2013, Ne 1. G. V.
Kostikova - Some issues of application of the public policy exception in russian law, Bulletin of
The Voronezh Institute of The Federal Penitentiary Service of Russia, 2013, No. 1, p. 105.

5 Ibid., Armen Haykyants, p. 149.
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the USSR and Union Republics of 1961" and Article 572 of the Civil Code of the
Armenian SSR of 19642 provided that foreign law (as a legal act) is not applied if its
application would contradict the principles of the Soviet order. Further, Article 158 of
the Fundamentals of Civil Legislation of the USSR and the Union Republics of 19913
stipulated that foreign law does not apply if its application would conflict with the
foundations of the Soviet legal order (public policy), and that in such cases Soviet law
applies. However, due to the collapse of the Soviet Union during the same year, the
last settlement was no longer directly expressed in the context of Armenian legislation,
until the adoption of the current Civil Code.

Comparing the already mentioned regulations of the current Civil Code and the
regulations of the USSR period, we can notice several differences. More specifically,
in 1960-64 the regulation was about foreign law (as a legal act), in 1991 - about
foreign law, and from 1998 until now - about the rule of foreign law: this is not only a
difference in terms, but also the reflection of the approach to other states and Private
International Law. For example, in the first case, with the exception of foreign law (as
a legal act), the applicability of the public policy exception was limited only by legal
act, though the sources of law vary from state to state. Besides, such regulation was
dangerous in terms of the consequences of restricting overall the foreign legal act (as
a whole). In the second case, the regulation was also about the contradiction of the
whole law and not its particular rule. The regulation about a particular rule was
provided only by the current Civil Code.

In turn, in 1961-64 regulation did not specify which law of the applying country
should be applied in case of referring to public policy exception, the 1991 regulation
referred to the direct application of the law of the Soviet Union, but, the current Civil
Code refers to the application of the law of Armenia as necessary, which, indeed, is a
more flexible regulation.

Finally, unlike the 1961-64 regulation, in the 1991 and the current regulations, it is
simply stated that the application of the public policy exception cannot be based only
on the difference in the legal, political, or economic systems of a foreign state, which,
as we mentioned, is a fair limitation in terms of not unnecessarily restricting the
application of the foreign law.

Consequently, we can observe clear trends in the positive development of
Armenian legislation, which seeks not only to clarify the limits of the application of the
public policy exception but also takes measures to exclude cases of its unjustified
application.

" See 3akoH CCCP 06 ytBepaeHun OCHOB rpaxkmaHckoro sakoHogaTenscrtea Cowosa CCP u
coto3HbIX pecnybnmk. 08.12.1961 r. Law of the USSR on the approval of the Fundamentals of
Civil Legislation of the USSR and the Union Republics. 08.12.1961, available at
http://museumreforms.ru/node/13894 by 29.11.2022.

2 See <wjywywl Ungbnwywb Unghwihunwywl NLuwnipihyuh Lwnwpwghwlywl
optlbughpp, COnnLOJwé <wjywlywb UUN ytgbpnpn gnidwpdwb QGpwagnyb unybunh Gppnpn
ubuhwih Ynndhg 1964 pdwywbh hniGhuh 4-h0, «<U3UUSUL» hpwunwpwysnipintb, Splwd,
1964p.. Civil Code of the Armenian Soviet Socialist Republic, Adopted by the Third Session of
the Supreme Soviet of the Sixth Convocation of the Armenian SSR on June 4, 1964, Armenia
Publishing House, Yerevan, 1964.

3 See OcHoBbI rpaxaaHcKoro sakoHoaaTenscTea Cotosa CCP u pecny6nuk, 31 mas 1991 roga
N 2211-1. Fundamentals of Civil Legislation of The Ussr And Republics, May 31, 1991 N 2211-
1, available at https://normativ.kontur.ru/ document?moduleld=1&documentld=32705 by
29.11.2022.
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2. COMPARATIVE OVERVIEW

Turning to foreign practice, we note that Article 1993 of the Russian Civil Code'’
provides for almost the same regulation as Article 1258 of the Civil Code, with the only
difference that it first emphasizes that a foreign rule will not be applied in "exceptional”
cases (...), and then that the consequences of its application must contradict the public
policy of Russia, given the nature of relationships that are burdened with a foreign
element. In fact, this regulation is aimed at eliminating the unnecessary application of
the public policy exception, in one case simply emphasizing the exclusivity of its
application, and then drawing attention to the specifics of the legal relationships in
question. However, we believe that these features are due to the peculiarities of
Russian judicial practice.

Thus, there are many conflicting opinions about Russian judicial practice,
especially about their tendency to limit the application of foreign law by unnecessarily
applying the public policy exception?. But, along with this opinion, in fact, there is a
judicial practice with a large number of cases in which, even if the specifics of the
public policy exception or its definition are not fully disclosed, but still some
characteristics are still discussed that make the application of this exception more
predictable and contribute to the establishment of uniform and developing judicial
practice. At the same time, it is important that this mechanism is discussed by the
higher judicial instances, a phenomenon that is absent in Armenia, but would
contribute to developing the application practice of this mechanism.

In particular, the Supreme Court of the Russian Federation considered the
foundations of Russian social (society's) order within the framework of the public
policy exception and noted that the exception can be applied only in cases where the
application of a foreign legal rule may lead to consequences unacceptable to the
Russian legal perceptions?. Later, the same Court indicated that within public policy
should be considered those basic legal principles that are enshrined in the
Constitution and laws of the Russian Federation®. In another case the Court indicated
that public policy refers to the fundamental rules on the economic and social structure
of society established by the state, the foundations of legal order, enshrined in the
Constitution of the Russian Federation, and federal legislation®. The Supreme Court of
the Russian Federation also stated that the essence of the concept of public policy
cannot be identified with the content of the rules of national legislation, since the
legislation of the Russian Federation allows the application of a foreign law, and such

1 See MpaxpaHckmii kogeke Poccuiickoin ®eaepauum vacTts 3, 26 Hosi6pa 2001 roga N 146-03.
Civil Code of the Russian Federation, Part 3, 26 November, 2001 N 146-FZ

2 Mwuxaiinos CraHucrnae Bnagumuposuuy, ®atxu BaneHTMHa WropeBHa - K Bonpocy o
NPMMEHeHNM OroBOpPKM O nNybrnvyHOM nopsiake B cyAebHom npakTuke, pakgaHcko npaBoBas
aHanuTuka, 2021. Mikhailov Stanislav Vladimirovich, Fathi Valentina Igorevna - On the issue of
applying the public policy exception in judicial practice, Civil Law Analytics, 2021, p. 19; A. B.
ACOCKOB - NpakTtuka Mpeangunyma BAC P®: npumep 060CHOBaHHOTO NPUMEHEHWNSI OFOBOPKM O
ny6nuyHom nopsake, MexayHapoaHbli kommepdeckuii apbutpax No. 1/2006 (sHBapb-maprT).
A. V. ASOSKOQV - Practice of the Presidium of the Supreme Arbitration Court of the Russian
Federation: an example of the justified application of the public order clause, International
Commercial Arbitration No. 1/2006 (January-March), p. 24.

3 Ibid., G. V. Kostikova, p. 104.

4 See MocraHosnenve Mpesnanyma BepxosHoro Cyna P® ot 2 mioHa 1999 r. Resolution of the
Presidium of the Supreme Court of the Russian Federation of June 2, 1999, available at
http://www.sudbiblioteka.ru/vs/text_big1/verhsud_big_3709.htm. by 29.11.2022.

5 See OnpeneneHvie CyaebHon konnernn no rpaxagaHckum genam BepxosHoro Cyaa P® ot 19
asrycta 2008 r. N 91-I'08-6. Definition of the Judicial Collegium for Civil Cases of the Supreme
Court of the Russian Federation dated August 19, 2008 No. 91-G08-6.
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difference only cannot be a basis for the application of public policy exception, which
will lead to the rejection of the foreign law in general®. In the same context, it was also
noted that the absence of relevant rules and regulations in Russian legislation does
not in itself constitute a basis for the application of public policy exception?.

The information letter of the Presidium of the Supreme Arbitration Court of the
Russian Federation is also noteworthy. According to it public policy must be
understood as fundamental legal principles that have the highest imperative,
universality, special social, and public significance and form the basis for building the
economic, political, and legal systems of the state®. These can be considered
principles of fundamental importance for the existence of society, distinguished by
their "force" and application, as well as principles with functional significance for the
state and society 4, which, according to some theorists, leads to constitutional
principles®.

Turning to other post-Soviet countries, we note that the legislations of Ukraine®,
Estonia’, and Lithuania® also determine the application of the public policy exception
by the consequences of applying a foreign rule. In turn, in Belarus®, Kazakhstan'?,
Moldova', Tajikistan'?, Uzbekistan'3, and Kyrgyzstan', it is explicitly established that

' See Onpepenexune BepxosHoro Cyaa P® ot 13.04.2001. Definition of the Supreme Court of
the Russian Federation dated 13.04.2001, available at https://lawrussia.ru/texts/legal_305/
doc305a500x270.htm by 29.11.2022.

2 See MocTaHosneHun MneHyma BepxosHoro Cyaa P® ot 09.07.2019 Ne 24. Resolution of the
Plenum of the Supreme Court of the Russian Federation dated 09.07.2019 No. 24, point 12.

3 See MHdopmaumoHHoe nceMo Mpesuanyma BAC PO ot 26.02.2013 N 156. Information letter of
the Presidium of the Supreme Arbitration Court of the Russian Federation dated 26.02.2013 N 156.

4 Xaxaes OMuTtpuit OMuTpreBnnd - KOHCTUTYLIMOHHOE OrpaHUYeHne NPUMEHEHNUS POCCUNCKAMM
cyoamn HopM 3apybekHoro npaBa NyTeM MPUMEHEHMSI OrOBOpPKM O My6rnMyHOM nopsake,
"Monogon y4éHbin" No. 18 (152), Man 2017r. Khakhaev Dmitry Dmitrievich - Constitutional
limitation of the application of foreign law norms by Russian courts through the application of the
public policy exception, "Young Scientist" No. 18 (152), May 2017, p. 251.

5 OemupusH Buktopuss BaraHoBHa - HekoTopble OCOGEHHOCTW MPUMEHEHWSI OrOBOPKM O
nybnuyHom nopsiake poccurickumun cyaamu. Demirchyan Victoria Vaganovna - Some Features of
the Application of the Public Policy Exception by Russian Courts, p. 5.

6 See 3AKOH YKPAIHW TMpo wmixHapoaHe npueaTHe npaso (BigomocTi BepxosHoi Pagm
Ykpainum (BBP), 2005, Ne 32, c1.422). Law of Ukraine on Private International Law (Information
of the Verkhovna Rada of Ukraine (VVR), 2005, No. 32, Article 422), Article 12.

7 See Private International Law Act Passed 27.03.2002 RT | 2002, 35, 217, Article 7.

8 See Civil Code of The Republic of Lithuania, 18/07/2000, VI1I-1864, Article 1.11.

9 See MNpaxmaHckuin Kogekc Pecny6nukn Benapyck 218-3 ot 7.12.1998r. Civil Code of the
Republic of Belarus 218-Z of 12/7/1998, Article 1099

10 See MpaxkmaHckuid kogekc Pecnybnvkn Kasaxctan (OcoBeHHas yacTb) ot 1 mons 1999 roga
Ne 409-1 (c n3ameHeHmAMM 1 gononHeHnammn no coctoaHmio Ha 12.09.2022 r.). Civil Code of the
Republic of Kazakhstan (Special Part) dated July 1, 1999 No. 409-1 (with amendments and
additions as of September 12, 2022), Article 1090.

" See paxpmaHckuin kogekc Pecny6nvkn Mongosa (KHura nstas. MexaoyHapogHoe vacTHoe
npaso) oT 6 moHa 2002 roga Ne 1107-XV. Civil Code of the Republic of Moldova (Book Five.
International Private Law) of June 6, 2002 No. 1107-XV, Article 2581.

2 See 3akoH Pecny6nvkn TamKUKUCTaH O MPUHATUM U BBEAEHUM B AEWCTBME YacTu TPETben
paxgaHckoro kogekca Pecny6nuvkn Tamxkmkuctan. LAW OF THE REPUBLIC OF TAJIKISTAN
On the adoption and entry into force of Part Three of the Civil Code of the Republic of
Tajikistan, Article 1197.

13 See rpaxpaaHckuin kogekc Pecny6nuvku YsbekuctaH vactb BTopas. Civil Code of The Republic
of Uzbekistan Part Two, Article 1164.

4 See rpaxgaHckuin kogekc Kbiproiackon Pecny6nvku yacTs Il ot 5 avBaps 1998 roga Ne 1.
Civil Code of The Kyrgyz Republic Part Il of January 5, 1998 No. 1, Article 1173.
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the application of a foreign rule should not contradict to public policy of a given
country, which can also be interpreted as a contradiction of the consequences of
application: since the emphasis is on application of the rule, such an interpretation will
lead to a discussion of the contradiction between the consequences of application. In
other words, these regulations should not be interpreted verbatim, which may lead to
more negative conclusions®. This uniformity is also because some of these states are
members of the CIS (Commonwealth of Independent States), and the Model Civil
Code adopted within the CIS establishes an identical rule2. Finally, we can single out
only Georgia® and Latvia*, where it is established that a foreign rule must contradict
the public policy of a given country, which, as we have already noted, can lead to the
denial of foreign law, which, at least, is not solidary from the point of view of the
principles underlying Private International Law. It should be borne in mind that the
content of a foreign legal norm and the consequences of its application may not
coincide and in this regard, when applying a public policy exception, it is more
advisable to consider the inconsistency of the consequences of the application of
foreign rule with the public policy of a given country in a particular case®.

As for the choice of the legal norm applicable to legal relationships in the case of
the application of the public policy exception, in Russia, a rule identical to the Civil
Code is established. In Ukraine, there is a clear indication that the law most closely
related to the relationship (/ex causae) is applied, and only if it is impossible to
determine it, the relevant Ukrainian rule will apply. The legislation of Georgia and
Latvia does not explicitly regulate which country's law is to be applied in such cases. It
is assumed, that when choosing the applicable law, one should be guided by the rules
established by the legislation of these countries, however, such uncertainty can be
interpreted in different ways. In turn, the legislations of Belarus, Kazakhstan,
Tajikistan, Uzbekistan, Kyrgyzstan, Moldova, Estonia, and Lithuania establish that the
relevant legal rule of their country should be applied, which follows from the CIS model
legislation. However, this is the case when the incorporation of model rules is better to
be adapted, as it was done by the legislators of Armenia, Russia, and Ukraine.
Otherwise, in those legislations, sufficient flexibility is not provided, and as a result, the
law most appropriate to the regulation of relationships may not be chosen. Meanwhile,
based on the economic interests of the country, foreign investors and counterparties
will feel more guaranteed when they realize that relations between them and a
resident of a given country will be regulated by more appropriate rules applicable to

" B.T.Agblwes - O KoHuenuuu «nyGnnYHOro Mopsidka» B MeXAyHapoOHOM 4acTHOM Mpase,
BectHuk Kapl'y, 2008. B.T.Adyshev - On the concept of "public policy" in Private International
Law, Vestnik of KarSU, 2008.

2 See MopenbHblii rpaXdaHCKUM KOAEKC ANA rocydapcTB - ydyacTHukoB CoapyxecTea
HesaBucumbix [ocygapctB, PekoMeHOaTenbHbIM 3akOHOAATENbHbLIA  akT, YacTb TpeTbs,
MPUHAT TMoctaHoBneHvem MexnapnameHTckon Accambnen rocyfapcTtB - YYaCTHWMKOB
CoppyxectBa HesaBucumbix Mocygapcts, CaHkT-lMeTepbypr 17 despansa 1996 ropa. Model
Civil Code for the Member States of the Commonwealth of Independent States, Advisory
Legislative Act, Part Three, adopted by Resolution of the Interparliamentary Assembly of
Member States of the Commonwealth of Independent States, St. Petersburg, February 17,
1996, Article 1200

3 See Law of Georgia on Private International Law, Article 5

4 See Civillikums, 28.01.1937, Valdibas Veéstnesis, 41, 20.02.1937. Civil Law, 28.01.1937,
Government Gazette, 41, 20.02.1937, point 24

5 Omutpuesa lanuHa KupunnoBHa - MexagyHapodHoe 4acTHoe MpaBo: Y4yeOHuK ans
GakanaspoB / otB. pea. . K. Omutpnesa. — Mocksa : lNMpocnekt, 2015. — 392 c. Dmitrieva
Galina Kirillovna - Private International Law: Textbook for Bachelors / ed. G. K. Dmitrieva. -
Moscow: Prospect, 2015. - 392 p., p. 108.
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private international relations. In addition, these legislations cannot answer the
question of how to act when the relevant rule or relationship is not familiar with the
legislation of the applying country: in such cases, the choice of solutions provided by
the Private International Law seems more appropriate’.

Finally, the legislations of all these countries provide for the application of a public
policy exception in cases where a foreign rule contradicts the public policy of a given
country. The Belarusian legislator deviates from this pattern to a certain extent, also
providing the possibility of applying the public policy exception "(...) in other cases
provided for by legislative acts." Naturally, such regulation is rather vague and can
lead to a lot of contradictory comments, unnecessary cases of application of public
policy exception, and restrictions on the application of a foreign law with any "simple"
mandatory rule?.

Considering the above, we note that the legislator of Armenia among other post-
Soviet countries has adopted quite progressive approaches and is one of those states
where the necessary guarantees have been established at the legislative level both for
the proper application of the public policy exception and for determining cases of its
abusive use. Perhaps, in terms of greater optimization of existing regulation, it seems
appropriate to follow the approach of the Ukrainian legislator by establishing a clear
regulation regarding the rule applicable in cases when public policy exception has
been applied. However, unlike the Ukrainian approach, which mentions the law most
closely related to the relationship, we propose to establish in the Civil Code that in
such cases the law chosen based on the provisions of its Section 12 (Choice of Law
clauses) should apply, and only if it is impossible - the relevant law of Armenia. This
approach will ensure, conducting a more flexible and comprehensive analysis and
choosing the most appropriate rule. It is noteworthy that the need to reform legislation
on Private International Law, in general, is also enshrined in the Concept of "Reform of
Private International Law", published in 2014, which notes that Conflict of Laws rules
should be considered in dynamics, fixing the need for their development in parallel
with changes and developments in private turnover, including following the global
development of Private International Law?.

3. JUDICIAL PRACTICE OVERVIEW

Finally, regarding the judicial practice of public policy exception, we should note
that it is not yet sufficiently developed in Armenia. It is enough to state that the Court
of Cassation or Constitutional Court have not yet made decisions concerning this
mechanism, which is a necessity to determine the criteria for the proper application
and the correct direction to lower instances. At the same time, we note, that in other
countries that we have discussed, in some cases, higher instances referred to the
public policy exception. For example, the plenum of the Supreme Judicial Chamber of
Moldova noted that public policy is a system of legal norms of imperative nature,
which are aimed at protecting the institutions and fundamental values of society,

' KasaHoBckasi 0.A. - Mpo6nembl COBEpLLEHCTBOBAHWS MPaABOBOW pPerfiaMeHTaumM OroBopku O
nyonuyHoM nopsgke B MeXAyHapoAHOM 4yacTHOM npaBe Poccuiickon ®epepauuu.
Kazanovskaya Yu.A. - Problems of Improving The Legal Regulation of The Public Policy
Exception In The Private International Law of The Russian Federation, p. 8.

2 St'u B.A. Bapbiwes, B.A. Cuaopesuy - OroBopka 0 NyGIVMYHOM MOPSAKE B MEXLYHAPOLHOM
YacTHoM npase pecnybnukn Benapyck. V.A. Baryshev, V.A. Sidorevich - Public Policy Exception
In Private International Law of The Republic Of Belarus, p. 22.

3 See at https://moj.am/legal/view/article/717 by 17.09.2024



lFocynapcTeo 1 npaeo N 2 (99) 2024 93

ensuring the social protection of all people, human rights and freedoms, as well as the
economic development of the state’.

The courts of first instance in Armenia mainly turn to public policy in the context of
recognition of arbitral awards or foreign judicial decisions, mostly being content with
simply noting the compliance with public policy. Only in 13 court cases of the 138
studied, the court or a party attempted to conduct some kind of analysis of public
policy or public policy exception?. The characteristic feature of the remaining 13 court
cases is that the courts superficially address the features of public policy, the limits of
the application of public policy exception, and then accept or reject applications
(lawsuits) on other grounds.

For example, in one case, the parties challenged the issue of applicable law, and
the defendant mentioned that the rules of Iranian family law could not be applied
because they contradict the public policy of Armenia. Although the court, when making
its decision, was not based on the circumstance of contradiction to public policy, in its
reasoning it directly confirmed the statement of the defendant®. Consequently, not only
the court, without explaining the public policy, its limits, and peculiarities of application,
simply accepted the argument about its inconsistency but also stated that the
application of the entire family law of Iran contradicts the public policy of Armenia. This
approach not only contradicts the Civil and Family Codes of Armenia but is also
contradictory from an international legal and political point of view since in such
circumstances it is possible that in the future the Iranian courts will refuse the
recognition of Armenian judicial decisions based on reciprocity.

The position of the court in another case is more positive when the court rightly
established that both the legislation and the relevant arbitration rules rest the right to
suspend proceedings with the arbitration tribunal, and therefore there can be no
question of a violation of public policy*. In another case, the court referred to the fact
that in cases of challenging an arbitral award based on contradiction to public policy,
the court may make such a decision if the arbitral tribunal, by its award, obliges the
parties to make a transaction concluded under a malicious agreement or on enslaving
terms®. In another interesting case, when the party indicated as a justification for the
violation of public policy that the recognition of a foreign judicial decision would violate
the right of parents to choose the citizenship of their child, the court, based on the
legislation of Armenia, stated that there is an agreement between the parents on the
citizenship of the child, and under such conditions, a foreign judicial decision cannot
contradict the public policy of Armenia®. In another case, the court rightly did not refer
to the contradiction of public policy mentioned by the party, noting that the
relationships in connection with the arbitration and related to its procedure are subject
to discussion under other provisions of the Law on Commercial Arbitration and
correctly assessing the situation, did not find the violation of public policy when there

" Hatanbs OcosiHy - oroBopka O MNyGnMYHOM MOPAAKE B MEXAyHApOOHOM 4acTHOM npase
Pecny6nukmn Monpgosa, Studii Juridice Universitare, 1-2 2019. Natalia Osoianu - Public Policy
Exception In Private International Law of The Republic of Moldova, Studii Juridice Universitare,
1-2 2019, p. 104.

2 The research was conducted in the official portal datalex.am searching with an exact text filter
the words «hwOpwjht YupghlO» (to the public policy).

3 See Court Award of 04.05.2018 in Civil case no. GULN/0642/02/14.

4 See Court Award of 07.06.2018 in Civil case no. 5U™/2004/02/2017 and the decision of the
Civil Court of Appeal of 25.10.2018.

5 See Court Award of 05.06.2020 in Civil case no. 5V/10554/02/20.

6 See Court Award of 16.04.2021 in Civil case no. 571/22943/02/20 and the decision of the Civil
Court of Appeal of 20.08.2021.
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was another violation clearly defined by law'. But, unlike the last case, the court
recognized the arbitration award in another case as contradicting the public policy,
arguing that the award regarded a dispute that was not provided for in the arbitration
agreement, did not comply with its terms, or decided such issues that are outside the
arbitration agreement?, which is a wrong application of public policy exception,
because there is another norm explicitly regulating such situations.

It should be noted that in all these cases, the courts did not consider the specifics
of public policy. In the only case, we have encountered, where the court tried to reveal
the specifics of public policy and the limits of its application, the court noted that the
concept of public order includes the combination of political, legal, economic, and
other systems, where legal systems differ from each other in the relationship and use
of law sources, precedent practice, the origin and development of the legal system;
the economic system includes all institutions, organizations, laws, traditions, beliefs,
prohibitions, which directly or indirectly affect economic behavior; and the political
system is a system of politics and management. It is also noteworthy that the court
emphasized the fact that the actual violation of public policy is a complex procedure
requiring proof and can be justified solely by specific evidence. As a result, the court
found no inconsistency with public policy®.

Accordingly, the judicial practice showcases that the Armenian courts are not
aimed at applying the public policy exception, but they are also not aimed at
identifying and interpreting the elements and features of this mechanism, especially in
the absence of relevant decisions of the Court of Cassation or Constitutional Court,
because of which inappropriate or incorrect application of this mechanism is not
excluded.

4. CONCLUSIONS

Summing up, we must state that the public policy exception has gone through a
centuries-old path of development in the domestic legal culture, starting in the form of
special regulations restricting the application of foreign law in some cases, and then
developing into a general legal mechanism, which within the framework of private
legal relations may exclude the application of a rule of foreign law in any cases.
Consequently, it is possible to notice and emphasize the tendency of the Armenian
legal culture, on the one hand, to expand the possible circle of cases when a public
policy exception can be applied, and on the other hand, to curb manifestations of
possible unnecessary application of this exception. At the same time, in both cases,
this approach is the result of consolidation in legislation following international
practice, however, without the formation of proper judicial practice, even the best legal
rules may be in vain.

At the same time, since gaining independence in 1991 having adopted mostly
Russian legislative approaches, it is now necessary, along with other regulations on
Private International Law, to reform the mechanism of public policy exception.
Furthermore, we believe that such reforms should more clearly prompt the courts to
properly apply the exception, giving them the opportunity to address it flexibly. In this
context and taking into account the research conducted in this paper, we consider it
appropriate to define a more advanced rule on the choice of applicable rule in cases of
applying public policy exception: that is, in such cases, the law chosen in accordance

1 See Court Award of 26.07.2022 in Civil case no. 57/13801/02/21.
2 See Court Award of 24.06.2021 in Civil case no. GV/25771/17/21.
3 See Court Award of 05.04.2021 in Civil case no. 51-30819/02/20.
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with the provisions of Section 12 of the Civil Code (Choice of Law clauses) applies,
and only if it is impossible, the relevant Armenian law applies. In other words, when
applying the public policy exception, in any case, the international nature of
relationships must be taken into account, and even if a rule of foreign law contradicts
the public policy of Armenia, this in itself will not imply the application of the Armenian
law, but the choice of law following the principles and spirit of Private International Law
principles, which may differ from the rules Armenian law, but will correspond to the
essence of this Private International relationship.

As a result, the public policy exception will be used as an instrument limiting the
application of a rule of foreign law, rather than prejudicing the choice of a law of a
specific country (the applying/recognizing country). In turn, as a derivative result of
such a change, the courts, when referring to the public policy exception, will conduct a
more thorough study and consideration to select the correct applicable rule, also
eliminating cases of unnecessary application of the exception.
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Ab6ctpakT. OroBopka O ny6nuMYHOM MOpsiaKe SIBASIETCS OOHUM U3 BaXKHEMLIMX
MEXaHM3MOB MeXAyHapoAHOro YacTHOro npaBa, OrpaHUYMBaKLWNM NPUMEHEHNEe
HOPM MHOCTPAHHOro NpaBa, BblOpPaHHbIX HA OCHOBE KOMMM3MOHHbLIX MPUHLUMWMNOB, ecnm
Takoe MnpUMEHEHME MOXeT MNpPOTMBOPEYMTb OCHOBaM npasonopsigka (nyGrmyHoro
nopsigka) Pecnybnukn Apmenus. MNMpegnoytutensHee M3yunmTb TEHOAEHUMU pas3BUTUSA
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0 nybnuyHom nopsgke B ApMEHUN.
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cyAebHas rnpakTuka, Hopma MHOCTPaHHOro rpasa.
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O6pp L COYyGpnLpywb GYwwndwdp hptlg wwpunwywbnipniGbbpp Ywuwnwntl pwpt-
fuhn& nL nnowdhwn Yepwnd, (...)»:

«Uwhiwltwhwly wywunwufuwbwunynigjwdp pGytpnipgnibbtph dwuhb» << o-
nGaph (wjunthtwn Gwl OpkGp)? 46-nn hnnywdéh hwdwdw)t

«1. COyGpnLwb funphpnh wlnwibtpp, gnpdwinhp dwnihb hptbg hpwynibp-
060 hpwywlwglbhu L Wwpunwywbnegntbbbpp uwwnwpbihu ywwpunwynnp G0 gnp-
66| h 2wh pOyGpnLRw b’ pwpbundnptl L nnowdhuny:

JtnnGjwy hpwywbnpdtph yeppneénegynibhg puntd £, np, b pnidb wyp wuwydwG-
GGph, optlunph Ynndhg uwhiwbyb| £t ynpwnpwghwih Yurwdwniwb dwpdhGatph
hpwyntbpbtph hpwgiwl L ywpunwlwbnipniGbbph uunwpdwb Gpyne wwjdw b
pwpbiundnipintt L nnowdwnnipintl, npnbp swwhwwObp hwOqgbglnud £ Ynpuynpw-
ghwjh dwulbwyhgltph wwhwOony Ynpwnpwghwiht wwuwndwrywdé Jawuh thnjuhw-
nnigiwl wwpunwywbnipjwb dwqiwlp:

Niunnh Ynpwnpwunhy juwrwywpdwl dwpdhGbspp wwpunwynp 60 gnpéb) pw-
ntfuhn&, h 2wh Ynpwnpwghwih b Ynpwnpwinhy urewywpdwb uyqpniapltphl hw-
Jwuwwuwunwufuwl, wjwwbu 00wld Jwppwaghdép wluntuwhGhnptl hwOgbglbine
wwunwufuwbwwinynipjwb:

<< Ywrwywnnipntbp Ynpwnpwnhy uwrwywpdwb uygpnibpltph Yhpwentp-
jnibp fupwpunwubine L Ynpwnpwuwnhy urwywpdwb dwpdhGOtph ywppwagéhb £hwun
npwynid tnwint oywwnwyny wyn hpwywbwgynn spwgnptph weweuwnwgiwlbt w-
owlygbnth nuinnywé gnnpéncl pwytip £ dGrbwnyt; nrlu 2010 pwywlhg, huy pnin-
nnyhG ybpotipu OpLlugppenid EywOndhywih Gwjuwpwpnigub wrwownpynipjwdp
Ywwwnydb) 60 thnthnfunie)nibbbp, dwulwynpwwbu 2024 pqwywGh dwihuh 22-h0
panniGyby £, puy 2024 pwlywbh hnibhuh 8-hg nidh dkg L dunk OpGlUugppnid Yw-
nwnywé [pwgnip 76.1 hnnwép «Unpwnpwuwnhy Yuwrewywpdwb Yuwanbwaghpp»
Jtpunwenipjudps:

1 ££MS 2001.11.06/34(166) £nn.831:

244MS 2001.12.07/38(170) <nn.910:

8 Lwywuwnwbh <wopwwbnnipjwl  pwnwpwghwywl optlugppnid  [pugnid  Yuwnwnbint
Uwuhb opklp; £0-237-L



100 MGwnngynth L hpwynibp N 2 (99) 2024

Unpwnpwunhy Yuwrwywpdwb ubnbwgpph &uh, Gepnpdwa, Yhpwpyowb b wy
wrwOdbwhwuwnynintGbtph yEpwpebpw) juhunn oguwywp wnpnip £ Owl SGwnk-
uwywb hwdwgnpdwygnipjwl L qupgwugliwl Yugqiwytpwnipjwb Ynnihg hpwww-
pwyjwsé G20/0ECD Yynpwnpwunhy ywrwywpdwb uyqpnibplbbnp:

COn npnil, hwiwwwwnwuuwb thwunwenenid Lu Yhpwedb) b «pwpbiupnsd»
Gapnypp dh pwlh dnpdwunbbpny, dwulbwynpwwbu wyb gEpwquiogwwbu Yhpwre-
yby £ hGunlyw| hwdwwnbpuwnnid «uygpnibplbpp Yoqltlt hwugbwagnb] hGuunphunne-
ghnOwy GGpnpnn0Gph w&nn nGpp™ jupwbG ny pwnptiupnd Ywrwywndwb Yubnbwagp-
ptph wewouwnwgnidp L wjbwhuh funphpnwundwywb dwewnigintbGbEph Ynndhg
2whtph pwfudwl pwgwhwjunnidp, hbswhuhp G0 Junwhywé funphpnwuwnnibpp L
plwwwhwwlwywb, unghwiwywb nt juwrwywpdwb hGntpultp wpwdwnpnnbbnp:
Uygpntbplbpp O6pwenud 60 0wl Ynpwynpwunphy wywnpunph wénn Yuwpunpnigindp b
Ywwhuwwih 2ntyulbpnid ywpunwunndubph ubhwywbwwinbptph nGpb wpunwgninn
Gnp wewowpynintGatp»':

JdGpngnwithg  Yuwpblh £ Ganwhwlgb, np o Ynpunpwinhy  Yurewywpdwl
uygpntbplbpp, h pntdb wy gnpdwenyplbph, ninnywé 60 wwywhnybint pwptbuhnd
Yuwrwywpdwb yubnbwgpptph wrwe quinth:

Pwnbfuhng Ynpwnpuhy Yuwrwywpdwb Yuwbnbwagpph O06pnpdwb qunuwthwnb
wyb £, np Ynpwynpwghwltph Ywrwywndwlb dwpihbGGph gnpénnnipyntbGbtpp, wa-
gnpénigintlp b wyp ywppwghd wewnp £ ninnjwé |hOG0 Ynpwnpwghwih (wywgniyb
2whh0 L hpd0Jwé (h06G Unpwnpwghwih wpdbplbph ypw:

Cuwn 4. 1. Ugbunpywlh SOnbuwywb hwdwgnpswygnipjwl L qupqugiwl
Ywgiwytpwnipjwb uygpnibptbpp Ywenigywd GG snpu hhdbwywb wpdbplbtph
Upw

«Upnwnnipyntb. Yynpwnpwuwnhy Ywrewdwniwb hwiwwnpgp wbunp £ wwywn-
wwbh pwdbbwntnpbph hpwynibpbtnp L wwywhnyh hwjwuwnp ytpwpetpdnip pninn
pwdlbwinbnptph, wyn pynid thnppwdwubnegintd Ywagdinn L ovnwptpypwgh pwdabunt-
npGph GYwuwndwdp: Pninp pwdbbuinbptpp wewnp b hGwpwydnpnipynil ntbGOwb wpryne-
Gwybwnnptl yepwywbgbtint hptlg juwpunywdé hpwynibpbtnp:

NMwuunwuuwbwwnynipnta. Yynpwnpwwnhy uwrwjwnpdwl hwdwlwngp wbwnp
fwlwsh whwent wbdwOg optlpny uwhiwbywdé hpwynibplbpp L fupwfuniup po-
yepnipyntbbbph L whwenibbph wynhy hwdwgnpéwynipintlp’ ninnywé hwuwpw-
Ynipjwlb pwnbybgnipjwb wahl, wpuwwnwwnbntph unbnédwbp L Phowlbuwwbu w-
rnn9 paytnnipntGbtph Yuynibnigjwbn:

[Bwihwbghyntpynib. Yynpwnpwunhy Ywrwdwniwb hwdwywngp wtwnp [ www-
hngyh pninp wjb fwywb hwuwntbph dwdwlwyhb L £2gphn pwgwhwynnidp, npnbp
yGpwptpnud 60 poyGpnipywbp, GGpwrejw) payGpnigwa Showbuwywb yh2wyha,
gnpénibbnipwb wprynibpltpht, uthwywonipjwl Ywenigwédpwiht L Yuwrwdwp-
dwap:

<wytuinynnwiywlnigntt. Ynpwnpwunhy urwywpdwb hwdwlywngp wbwnp k
thGh rwqdwywpwywb ninbgniyg funphpnh Yynndhg pOyGpnigywlb Ywrwywpdwda,
gnpdwnhp dwndbh gnpénibbnipywb wpnynibwybwn yepwhuwdw, hbswbu Gwbl pG-
yepnipwlb L Opw pwdbBwnbptph weol funphpnh hwyGnynnuywinipwb www-
hnyodwl hwdwp»?:

' https://www.oecd-ilibrary.org/governance/g20-2023_7b5dccce-hy  (GUwnpnGuwyht  hwuwlb-
Lhntpintbp 10.10.2024 pywlywbh npnigjwdip):

2 Uybuinhywa YN Unpwnpwnhy hpwywhwpwptpnipniaatph wpnh hhdGwhwnpgtpp <wjwu-
nwlh <wOpwwtwnigninid (nbnbuwywb poytpnipntbbtnh ophbwyny), nnyuninpuwywb
wwnblwfununigntb. GME hpwwnwpwysnipnia, Gplwb 2013, to 282-283:


https://www.oecd-ilibrary.org/governance/g20-2023_7b5dccce-hy
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Utp ywpshpny ytpnbpjwy snpu hhdbwywl wpdbpltpp ubpunnpbl yuwywé G
pwnbfundnipjwlb hGw, pwlh np pwpbungnigintip Ynpwnpwuwnhy Yuwrwywpdwb
pwnywgnighs dwu Jwaguinn trnwpptnphg d6Ya £ Unnpl werwG8ht Yuwlbnpuwnwrtwbp
Jywjwynswé snpu hwuinwbh06ph L pwnbfundnipjwb dhol Yuwwh:

Upnwpniginil L pwpbun&nignil. Ynpwnpwwnhy Ywrewywpdwb uygpnibplbphg
ywplnpwanop poyspnigjuwlb yuwrewywpdwb gnpéplbpwglbph pbpwgpntd wpnwn
gnpébb £: Wuhbpl' gnpéplpwglbbpp wbunp b juwnwpybl wybwbu, npwtugh npwig
pOpwgpntd sfuwfuinytl hbswtu Ynpwnpwghwih untpEyunGenh, wjGwtu £ Ynpwn-
pwghwih htunn hwiwgnpéwygnn uncpjtyuinlbtph whbpp: Pwpbfuhn&nipnibp Lu GO-
pwnnnd £ waytnénipncl, wqbynipyntlt nt wwwnwuuwbwwnynipnib G Yuwglwybp-
wnipjwl OGpunid, pE npw wpunwpht hwpwpBpnipNLOGBpnLd: Nunh wyn Gpyneup
dhdjulghg wlpwdwltih &0, pwGh np dh 2wpp nGwptpnud pwpbiupnd Juppwagdh
fuwfuunnnid Yhwdwndh, Gpb swwwhnyyh pninp Ynndbph GYuwwndwdp wpnwp b hw-
Jwuwn ybspwpbpdnibp: UhwdwdwOwy, pwpbungnigni Gwlwynid t, np Ywrw-
Jwnidwl dwpdhbbGpp wewp b wpnwpwgh ne ypndtuhnbw) dnuintignud gnigwpbptl
hptlg Jwppwagséh plpwgpnid wrwlg Ynnibwywinipjwb Ywd swpwwhdwl, huy
wpnwpnigjntlp, wju wnGuwayntbhg, wwwhnynid t, np Gdwl Jwppwagsh wpnyntl-
pnid gthGh 2whbph pwfuntd Ywd ng wpnwp quppwaghd, npp fuwfunh w)) wodwig
W/{wad Ynpwnpwghwih 2whtnp:

Nuunwuuwlwwnyniggnil b pwptiungniggnia. wyu Gpyne uygpnibplbbpp vhyjwg
htuin Yuwwywé 60, pwpbfuhng Jwppwahép Gapwnpnid b wwunwufuwbwuinynipintl L
hwywrwyp: Ynpwnpwwhy Yuwrwlwnpdwb oG9 npwlg hwdwygnipntbp wwwhn-
ynid £ Junwhnipnib, pwthwOghynegintl b YuyniGnegynib: pw 20nphhy hGwpwynp
t hwultb] hOswBu Ynpwnpwghwih Yuwrwywpiwb wprynibwybwnnipjub wybih pwpé-
pwgiwbn, wybwbu tf ynpwynpwghwih GYwwndwdp wy unipjGynbEnph Junnwhnijwb
pwndpwgdwlp, npp Bpwpwdwiybn Owwuwnwyasph hpwgnpédwb  hhdGwywh
gpwywyw k:

BwhwOghynipgynth L pwpbfunénignil. pwihwbghynipinibp L pwnbfundncpiniln
wlOpwdwlbh G0, pwbh np wewohlp wwwhnynid £ nbnGywwnynipjuwl hwuwOb-
Lhnieintlp,  huy Gpypnpnp win - nbnGYwnynipjwb  wpnwpwgh  GpYuwjwgnidp:
Loqwép 2w Ywplnp nGp ntbh ynpunpwunpy Yurwydwniwb hwiwywpgnid, pwh
nn wpnwpwgh L wwpunwiwliws Yepwnd wnbntGyuwundnipjulb hpwwwpwynidp
ywplnp £ ng dhwyt Phbwlbuwlywb hwadtnygnipnibotph, wy 0wl Yurwduwpdw
pUnhwGnip gnpéplpwglbph hwdwp: Wu uygpnibplbpp Lu Shwuhb ninnwyhnpth
fupwlnid GG Yynpwnpwghwh GYwwndwdp yunwhnigjwb wén:

Lwytiinynnuywanignib L pwnblungneeggnil. wyju Gpyne wndtplbpp Lu wGpw-
dwolbh 60 L Yppwreyntd GO Gwl dhwuhb, pwOh np hwyGundnnuywbnipnibp Go-
pwnpnud £, np ynpwynpwghwl L npw urwywnpdwb dwpdhbOGpp wbwnp b hoGGh
hwyybwnt whwgpghre wGdwlg dnwn, huYy hwytwnt |hoGp wpntl huy Gopwnpnid
E pwpGupnd Jwppwaho, pwlh np gnpét| wewlg wing hpwynibpltpp L ophlw-
Ywl 2whbpp hwyyh wedbine L juntuwdhGp npw wprynibpnid ypw hwulnn wwuwnwu-
fjuwbwuwnynipintbhg, ninnwyhnptb yywynud £ wopwnbfuhng Juwnpwaqdsh dwuhl:

<wyh wrlGiny nne ybpnawpwnpuwip gunOnud Gop, np wihpwdtwn | pugw-
hwjwnb| «pwpbiundnigntlty» Gapniyph hdwuwp:

«Pwnbun&nipintt» Ggnpnypp wrwbdhlt sh pwgwhwjunnyb) optlunph Ynnihg,
wjb gwhwwnnnuywb Yywwnbgnphw t: CUn npnid, npn hpwywpwb ghinbwywbbtph
Ywnshpny' pwpbfunsnipinib Ggpnyyphlt uwhdwOnid nwp wohbwp £, L 00w thnpé
walbnt nGwpntd wyb Yynpgbh hp Enipynilp:

Cuwn wOghwgh ghinGwywb U. U. Pphoh «pwpbiundnigintbp waghwywb nw-
nwywlb hwdwywnpgnid yhpwreyned £ npwbu Ephjuywb ywydwb (terms implied in
fact), npp pnnwnpyynid £ wwjdwbwgpuwihb L hpwywywb tnwpptbp dlwytpwnidbbph
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dt9, uwlw)lt wwpptpwpwn wyn uygpnibph Yhwrdwld wpryynitbpnd wyb G6pnpdbg £
npwtu Yhpwetih uygynibp (terms implied in law)»*

W) wOghwgh nbuwpwOOGn Yuwnénud GG, np «pwgwyuwynid | wOhpwdtunip-
Jnibp’ «pwnbfundnipjwlb» uyqpnibph uwhdwlnudp, npwbu wighwywb wwjdwbwg-
pwihG hpwynibph hhdbwpwp uygpenibp, pwbh np, pun Opwag, Uaghwih onptOun-
pnegintlp nibh pwywpwn wpryntbwybun hpwdwywb Ywenigwywpgbp, npnGp hOw-
pwynpnepintd 60 vwihu JG&p (o] wewlg pwnbfundnipgywb uygpenitbph ogunw-
gnpoéiwb: Cuwn Gpwlg wyn uygpnitbph uwhdwOnwdp Yhth wonpny, hGasa £ Yhwo-
gtgth hpwywyhpwe wpwyuhlwind wanpnonipjub»?:

S. U. Pwpubnwlp hp wtuwwinnignlbGbbphg deynid G76] £, «Ghunwywb gpuyw-
Gnipyncnid «pwpbunh&» Ywuwnbgnphwa, npwtu Yuonb, hhpwuwnwyynd £ hpwyndbp-
GGph swpwwhdwb nEwpnid Ywd pwpbfuhng d6rp ppnnhg gnypp hGn wwhwbob-
thu, dhbsntr pwpGundnceintbp uygpnibp shwiwnpb o wakGLhb £ sh Gawbwynid, np
onpGbunhpp sh wpdlnpnud pwnwpwghwywb hpwywhwpwpetpnipntbosph dwulw-
Uhgltph pwpbuné&nipjwb hhdbwpwp Gawlwynignibp: Yepohtu qunlnid t, np pw-
pGund&ntpnt00 wybh pwb uygpenibp £: W0 hpwdwywb wpdbnpgwénipinil nibbgnn
pwpnwkphywywl wndtp ' pwpnuwb hpwdwjwywb, npb poywé £ hpwynibpp b
npw gwOywgwé uygpnibph hpdpnid: Gpb uygpnibplbbpp (GwpnywOg npn2dwdp)
wpnn G0 thnhnjudt], www pwpbfungnipintt wbthndhnfu uwwnbgnphw £, Gpw
ynayptwn pdprlnudp Ywudwds b wyb pwbhg, G hOswhuh YwOnGGtn, undnpnipyntl-
GGp L pwpptp 60 dLwynpyb, nyjw; hwuwpwynipjnibnud: APwntGiundnipnttb hpw-
Jwywpqwydnpiwb Guytwnwiht L hhdbwpwp wb uunbgnphwbtphg a6yo t, nph
wwhwbeltbphb wewp | hwiwwwwnwufuwbh pwnwpwghwywl gudywgwsd hpwyw-
hwpwptpnipntl, untpjlyunh gwalywgwé gnpdnnnipnLi»>:

Wuwtu, pun Y.h. Uyinquyh «bona fides (pwpbfun&nipnittp) hpwywhwpwpt-
pnpynLOb0BpnLd wytywiynn/unwbnwnun Jwppel £, npp npwyynid £ npwbu gqgniw-
ygnp Jwppwghé» 4: bp oGy wy wpluwwnniginind U.b. Uyinguyht hwyuinoby &
hGuinlyw| nhppnpn2nudp. «Pwnbfung&nipintbp’ npwtu hpwywywb uygpnibp hpwyw-
hwpwptpnigntGbpnd $npiw; hwjwuwpnigwb b hwdwswihnipjwb hpwywywb
uygpntbph wpryntbp t, npp GOpwnpnid £, np hpwywhwpwptpnigntbbeph dwubw-
yhgltpp wbwp t gnpétl wgbynigwdp hwpgbiny dhgwdg hpwynibpbbpp L whb-
np: Wo Owbl plngoéndd £ ynndbph wyuinhy Gepgpwydywénigintbp hpwywywb Gnpdk-
nph nu uygpnibpbtph dLbwydnpdwl L Wywhwwbdwb gnpénid, hGsh dhongny hpwyw-
hwnpwpbpnigntbbBpnud wwwhnyynid G0 wpnwpnegintbp L hwywuwpwyenegne-
Gp»>:

Cuwn, U. U. 2niyptlp «pwpbiunsnipjub uygpnibpp punwpwghwhpwywyw
hwnwpbpnip)ntbbBph unip)Gyunbtnh hpwynibpbbph hpwywbwgiwb pbpwgpntd, wyj|
wbdwbg hpwynibpbbpp L ophbwywb pwhEpp uwunidwbp shwbgbglbntd ninnywéd
hGuinbnnwywl Jwppwghéb £, npp npubnpdnid £ innyup wbdh Ynndhg hp gnpént-

' Bridge M. G. Does Anglo-Canadian Contract Law Need a Doctrine of Good Faith? Canadian
Business Law Journal. 1984. Vol. 9. k9 385

2 McKendrick E. Contract Law. 12th ed. Palgrave Law Masters. Palgrave Macmillan, 2017. Lo
142, 159

3S. U. Pwpubnyul, Pwpbiundnipjwl ntpp pwnwpwghwywb hpwywhwpwptpnigniabtph
ywpgwynpiw( agnpénty, hnnquwé, 6N hpwywghuwnnipjwb dwyniinbinh
wnndbunpunwuwiunuwywl Ywaqdh ghunwdnnndh Gnibph  dnnnwiént Gdhpdwes <L
woywiuntpjwb 20-wijwyhb, 6MNE, Gpluwb 2012, Lo 32-35:

4 Cknoeckuii K.W. Mpo6nembl co6CTBEHHOCTV U BrafeHwst B rpaxaaHckom npase Poccum. M.:
Oeno, 1999. to. 205.

5 CknoBckuii K.N. CoBGcTBeHHOCTb B rpaxkaaHckoM npase. M.: CtatyT, 2008. Lo 768.
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OGnupwb howpwynp pwgwuwlwO hEinlwbpbtpp Yuwbfuwwnbubint L Ywbfuwpgb)b-
(Nt gnpénnnipyntGGEph Yuwwnwpdwdp WYwd wagnpénipjub npubinpdwdp» '

depnpanjwih yeniniénipinitbhg pfuntd £, np pwptfungnipynibp pwnwpwghwh-
pwywywl hwpwpbpnientGbbph hhdbwpwn uygpniOpbtphg £ L niGh hp nipnyb nk-
np:

Pwpnbfund&nipjwb uygpnibpp ntbh npnwyh Ywluwpgbihs nbp, pwah np wyb w-
wwhnynud ' pwnwpwghwhpwywlwb hwpwpGpnigintbbGnh unipGyuinbbph wpnwn,
wqlhy L hwywuwp Juppwaghd, hOswbu Gwl thnfuwnwné hwpgwOp: UnipjGlyunbt-
np, hwuywOwiny wy wodwbg hpwynibpbbph L ophbwywb whbph wyw2unwwbnte-
Jwl wOhpwdtwunnipnitop L wyn hpwdniGplbph uwfundwb nbwpnid hGwpwynnp
wwwnwufuwbwwynipinibp, hptbg Juppwaghdp npubnpbint pbpwgpntd thnpénid GO
Ywlubp 0dwb howpwynp nGwpbknp:

Niuwnh, pwntGiun&nipjwb uygpnibpn, Ywntih § wub), ng dhwb wwpwwnpnd L,
nn untpjGyunbepp htnbnnwiywb Juwppwaghd npubnpta hptbg hpwynibpbbpp hpwg-
061N pOpwgpnty, wy Gwb hwyyh weltGl inyjw| hpwywhwpwptpnegnibbtpned gjneu
ynndntd hwbnbu GYnn unipjGyuinh hpwynibplbbpp L ophGwywb 2whtpp, nnG £ ypyno
hhdbwynpnid £, np pwpGung&nipjwb uygpnibpp wewOgpwiht nbp nlbh pwnwpw-
ghwhpwywywb hwpwptpnigyntbO6pnd” woywfu npwb optGunpnpbt hunnwy uwh-
dwbnid tnpdwé s hbeEnt thwuwnh:

Ldwl wwjdwbobpnid yuwpnn Gop wnb, np pwpbundnipjwb uygpnibpp w-
Oninnuwyh Yepwny pnhwOnep swthwbhy £, nph nudnd puwnwpwghwhpwywywb hw-
pwptpnipintbOGGph unipjGyunlbEpp npubnpnud 60 wqbhy, unghwjwwtu pbnnibbh L
nOYwibLh Jwnpwaghd:

Ubq hwdwp plnnibGih £ owyl dnunbgnidp, np pwpGundnigjwlb  uygpnibpp
swyhwp £ nlbGow hunwy vwhdwbOnud L wbwp £ (h0h qwhwunnnuywb Yuwuwnbgn-
nhw, pwlh np pwnpGupng qwppwgaghdp pwnwpwghwhpwywywlb hwpwptnnignio-
O6pnud ghwhwunbnt hwdwn wohpwdtwn £ plhwnpyiwb wewpyw nwndlbb] unipGy-
why L pwpnuywl pwqdwehy wwnntn, npnbp tiwpptp wodwlg Ynndhg wy| Yepw
GO pOYwiyned, L hwyyh webbing wyb, np pwnpGundnipnt0b punn tnupywlb wyu Yno-
nbpunnnud Yuwwywé £ ng dhwyt hpwywyw, wy bwb pwpnjuywb Gnpdtph hGwn, w-
ww hunwy uwhdwOnid nwip fjuhun Yuwiwbwhwyh wpnwpwnwwnnigntd hpw-
Ywlwglnn untpEyuinhl’ hwunwywb hwbquwiwbpbbpp pwgqdwynndiwbh, opjGyuinhy
L \nhy hunwgnunigntt hpwywbwgpwé |hGGnt wpryntbpned, ywnppwagdhb hpwyw-
ywa £hun qhwhwwnwywb nwine hwdwn:

Lzqwép hhdbwdnpynid b Gpwbngd, np pwpGung&nipwb uygpnibpp ntbh 2wn
nwpptn swhnpnzhsbbn” Yuiugwé Gpwbhg, pb hbs panyph hpwywhwpwpeGpnipjnib-
O6p 60, L nYptn 60 ppwywhwpwptpnigjwb uncp)GyuinbBpp:

QUn npnud, pwnbfuné&nipjwb uygpnibpp sh Ywpnn G6n dELOwpwOYb] L Yhpwne-
yb) dhwyb d6Y hpwynibph £ninnud, pwah np npw hdwuwnp thnthnfuynid | trwpptin
ninpunbBpnud: Gpp dG0p pwpGundnipintlt Ggpnypp pGGwnydiwb wrwpyw nwpéatip
Unpwnpwuwhy hwpwptpnigntbbbph hwiwwmbGpuwnnid, wiwuywsé wbunnp £ pwgw-
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nhg:

£<£ Jsnwpbly nwunwpwip 2024 pwywbh ognuinnuh 8-h0 phy S1/0574/02/21
pwnwpwghwywb gnpény Yuwywgdwd npndwdp wnpdwlwgnt) b hGnlywip. «Qnp-
Swnhp dwpubh nGywywnph gnpénnnipntbbtnny (wbgnpénipjwdp) pGytpnipywbp

" Yykpee A.A. [1o6pOCOBECTHOCTb B CUCTEME MPUHLIMMOB rpaxpaHckoro npasa // XKypHan
poccunckoro npasa. 2002. Ne 11. t9 102-103.
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2) gnpéwnhp dwndbh nGYwdwpp ghntbp Ywa opjGyunhynptb whunp £ hdwbwn,
np hp gnpénnnipyntbOGpp (wagnpénepintbp) Ywuwnwndwl wwhh s60 pfluncd hpwyw-
pwlOwlwb wbdh 2whtphg,

3) gnpéwnhp dwpdth nGwywnt ppwywpwlwywld wOdh Jdwubwyhgltnhg
pwpgnt, £ pp Ywuwwpwé gnpdwpph dwuhlb wnbnGYnipnibbtpp, sh wwwhnybg
npwig hwywwwhwywb dLuwytpwnidp L hp hwaytunynnuywlnipynibp Ywd dwu-
OGwyhgbbphb tnpwdwnpt; £ gnpdwinph dwuhb Yend inbnGynLeyntbltn,

4) gnpéwnpp Ywuwwpdb, b wewlg hpwjwpwlwywlb wodh Ywrwywniw
dwndhbasph hwiwwwwnwuuw o hwunwndw (hwdwdwjinegjub)»':

Wuwhund, Ywpnn GOp wpéwbwgnt|, nn << onptOunpnipintbp b nwwnwywb
wpwywnhywb Lwu qupgugt] G0 wb ninnnipjwidp, np pwnbGjundnipjwb uyqpnibphb
hunnwy hpwywywl vwhdwOnid wnwine wohpwdtunnegntbp pwgwywty £ wyb
gOwhwunnnwywb Ywwnbgnphw hwdwnpbinyg: Lwuyhonwy, hosk Jyuwywynsyws <<
Jsrwptly nwunwpwlh npnanudp 60wl hunwy swhnpn2hsGEph tnwpwbowunnid b
gOwhwundwb Gopwyw wwjdwbbtph uwhdwbnud skp wnpdbi:

Loqwd hpnnnegynelp pnyp b vniwhu wpdwOwagnbp Ynpwnpwuwnhy hpwydwhwpw-
pGpnipntbbGph quipqugiwb OpYywihu thnih dwuhl, hbswbu Gwb win hpwdwhw-
pwptnnipntGbGph Yywpqudnpiwb wohpwdtunnipjwb dwuhb:

3. GapwywgnignLl

Wuwhund, ynpwynpwwnhy b pwnuwpwghwhpwywywb hpwwhwnpwptnneg)nto-
GEpnud pwpGiun&nipywb uygpnibpp ntbh npnwyh Gdwbnegnbbtn, uwyw)h, hGswtu
Gp6ghbp, weyw GO wnwppbpnugnttbbp, npnbp pluntd G0 hpwyniGph &ninGph w-
rwOdbwhwwnynipintblbphg:

hpwywhwpwptpnieintGbtnh pGnypghg plunn werwbdbwhwuinynipntbbbphg Yw-
npnn GOp wrwOdbwglb] hGuinlyw 06pp

1. Pwnwpwghwhpwywywb hpwywhwpwptpnipintbbbpnid pwpbunsnipniln
pGnhwbnip uygpnibp £, L wyn uygpnibpp gnpdbwywbnid ninndwé £ wwwhnyybynt,
np pwnwpwghwhpwywywb hwpwpbpnigntGbepnid Ynndkpp gnpétt wqbhy L
sfuwfuintl wy wbdwbg hpwynibpbbpp L ophbwywb whbpp: Wn Ywpgwynpniilt-
np hunwy wdpwanyt) G0 optlunph Ynnihg << pwnwpwghwywb optugnpnid L

1 https://www.cassationcourt.am/precedent/civil-cases-advanced-search (El6YwnpnGwyhh
hwuwOGhniejnip 09.10.2024 pYwywbh npnipjwip)
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w)l Gnpdwwhd hpwdwywb wyunbpnud: << pwnwpwghwywb optlugnppnid pw-
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Op npubnpdnud £ WYHwd wpnn £ npubnpdt] gpwqwiguwwtu wjbwhup hwpwpt-
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funtd £ ng hpwywswih Junppwaghd npubnpbint wpnynibpnud” wwwnwuuwbwwnynee-
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THE PRINCIPLE OF GOOD FAITH IN CORPORATE
LEGAL RELATIONS

Martin Khachikyan

PhD student at the YSU Chair of Civil Law
‘BLC GROUP’ LLC senior associate, attorney
martin.khachikyan@ysu.am

ORCID - 0009-0007-3262-0326

Abstract. Good faith in corporate legal relations is a fundamental principle that
ensures transparency and fairness in the process of effective realization of the
corporation's interests.

This principle is important not only for legal relations, but also for the protection of
the corporation's interests.

Good faith in the corporate world includes various components: honesty,
responsibility, equality and the rule of law, and the concept of good faith in corporate
activities is not limited only to following laws and rules, but is also aimed at preserving
corporate culture and corporate interests. By maintaining good faith, companies can
avoid abuse, fraud and illegal activities.

Good faith also ensures the moral authority of the organization and brings about
reforms in its work. The need to give a correct legal assessment of the behavior of
entities acting in corporate legal relations has become more urgent than ever, which is
currently due to the rapid development of the corporate governance culture and
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current trends in the development of global economic relations. Moreover, the analysis
of judicial practice also indicates the need to give a correct legal qualification to
corporate disputes, including unscrupulous behavior by corporate management
bodies.

Key words: /egal entity, good faith; dishonest behavior; acting in good faith;
corporate governance; corporate legal relations, corporate law.

NPUHUMMNA OOBEPOCOBECTHOCTU B KOPIMNMOPATUBHbBIX
NMPABOOTHOLWLEHUAX

MapTuH XaunksH

AcrnimpaHTt kagheqps! paxgaHckoro ripasa EIY
Crapumi opuct OO0 «BbUSTICU MPYTT», agBokat
martin.khachikyan@ysu.am

ORCID - 0009-0007-3262-0326

ABCTpakT. B KOpnopaTuBHbIX MPaBOOTHOLLEHUSX [OOPOCOBECTHOCTb SIBMSETCS
OCHoBoOMonararmLwmm NMPUHLUMMOM, obecneunBanLWnM Npo3payvyHoCcTb n
cnpaBeanIMBOCTb B npouecce 3 deKTUBHOM peanu3auumn MHTEPECOB Kopropauuu.

OTOT NPMHLUMN BaXXeH He TOMbKO ANS 3alUMTbl UHTEPECOB KOpNopaLuu.

[oBpocoBeCTHOCTbL B KOpNopaTMBHOM Mupe BkYaeT B cebs. pasnuuHble
COCTaBMsIoLWME: YECTHOCTb, OTBETCTBEHHOCTb M 3aKOHHOCTb, a MOHATME A06pOoco-
BECTHOCTW B KOPMOPaTMBHOW AEATENbHOCTM He OrpaHu4MBaeTcs cobnogeHuem
3aKOHOB M NpaBuIl, HO U HanpaBfeHa Ha NoadepKaHue KoprnopaTUBHOM KynbTypbl U
KoprnopaTuBHbIX MHTepecoB. [logaepxvBas YECTHOCTb, KOMMAHUM MoOryT m3bexarb
3noynotpebneHuin, MOLWEHHNYECTBa N HE3aKOHHON AEATENbHOCTH.

HeobxogumocTb nNpaBwWibHOW NPaBOBOM  OUEHKM MOBeAeHUs CyObekTos,
OEVCTBYIOLLMX B KOPNOPATUBHLIX MPABOOTHOLLUEHUSAX, CTarna Kak HMKorga aktyarnbHOW,
yto OOYyCNOBMEHO CTPEMMUTENbHbIM  pas3BUTUEM  KynbTypbl  KOPMOpaTWBHOMO
yrnpaBrneHnss W COBPEMEHHbIMM TEeHAEHUMAMW pasBUTUS  MUPOXO3ANCTBEHHbIX
oTHoweHun. Bbonee Toro, aHanmua cygebHOM MNpaKkTUKM Takke YyKasbiBaeT Ha
HeobxoaAMMOCTb  AaTb  NPaBWMbHYKD  NPaBOBYD  KBanuduKkauuwo  criopam
KOPMoOpaTUBHOIO xapakTepa, B TOM 4ucrie HegobpoCcOBECTHbIM AEWCTBMAM OpraHoB
KoprnopaTyBHOrO ynpasreHus.

KntoueBble crnoBa - ropugunydeckoe sinLo, J0O6pOoCOBECTHOCTL, HE4OOPOCOBECTHOE
nosegeHne;  gevicteoBatb — [OBPOCOBECTHO,  KOPHopatuBHOE  YripasliieHUne,
KOpriopaTtuBHbIE rpaBOOTHOLLIEHMS, KOpropaTuBHOE rpaso.
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hwiwnp uwhdwOJwdé npnwyh dhwulbwlwb swhwbh06n, vwhdwbwhwynidbtn
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ywnséhpny, hpwunww 66, pwbh np hwOgwgnpénipjwl thwuwnh welwnigintbp Yuwd
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Uwplnpdb] b nuunwywb-thnpdwghnwywb gnpénibbnipjwlb dwuhb opthph po-
nnLtOdwb wohpwdbunnienibp, npp <4-nud Shwulwywb Yywnpguwynph thnpdwgh-
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Lwu gnpénn onpblbughpplt wrwbédhb gintju t GyhpG; Jwpnypht odwlnwynn
wbdwlg Ywpgwyhfwyhl, npunbn uwhdwlOybp 66 Gpwbg hpwynibpbbpb nt wwp-
nwywbnigntbOtpp, huy «Unyl optlugppnid ogunwgnpéynn hhdlwywl hwulyw-
gnipyntGbbpp» yGpuwenigjwip 6-nn hnnwéh 14-pn YGunnud Geplyuywgdt) b Jw-
nnyphb odwlnwynn wOédwlg 2powbwyp, wyb £ yywh, Gpw ophbwywb GepYuwyw-
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hOswbu nbulnud GOp, h Lnwnpptpnugyntt Gwfunpn Gpyne ppGwwb nuwunwy w-
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agnn quid Yyunniyphl odwanwlynn wadwag pnowlwln nnnpwlh thnhnfunyginiGanh
t Glpwnlydly, pwih nn win gwlbhg npwbu hlplnpnyl unipybln pugwluynid f
dwulwqbunp:

Muinh unyl hnndwoh GuuinwlGena 66 Gnn GwnqwynnnidGGnh (nyup GGnpn
;udmr;m Lephuywglbly thnpdwqbiinh unquiyhswlp L plLawnlyly npwihg pfunn npny

wingayn.

2. {Gsuansnt@3nku

Anpénn onptlugppny thnpdwgbunhl yGpwptpnn hhdbwywb Gnpwdniénipynil-
G6phg dGYLO wyb E, np yGpohOu dEywntnnid £ Gwl dwubwqgbunh gnpéwenypltipp: BGL
gnnponn onpthughppp hpwdwnydby t dwulwgbunhG hGpbnipnyb unipjyunn hwdwnk-
(ntg, Opw hwdwp wewOdht Ywpguwyhdwy uwhdwlGinig, uwyuw)t wwhwwt] £ Gpw
dhwy gnpdwrenypp wwwgnignnwywl Ywd Jupnipwiht gnpénnnipjwlp dwulwy-
gbind Jwpnyplt hpwywbwglnn dwpdlhl odwlnwytp wyt yspwwwhiiny thnpéw-
gbwha’:

Qnnpoénn onptlbughpph 59-nn hnnywéh hwdwdédw)t' thnpdwgbunp Jwpnyph w-
rwplwny s2whwagpgrdwd wjt wbdl £, npp hwwnniy ghuintihpatph Ywd hdwnignib-
abph ogunwgnpéiwdp odwlnwynid t Jupnypht hGunwgnunipnit hpwywbwglb-
(ny L npw hhdwb ypw gpwdnp Ggpwywgnieintd wnwiny, wrwbg hGunwgnuneenia
hpwywbwglbnt gpwynp Ywndhp tnnwiny, hoswbu Gwb wwywgnignnuywb Ywd Jw-
npnipwihb wyp gnpénnnipjwl YuwwnwpdwOp dwubwygbiny: ®npdwagbunp wtwnp £ wnp-
pwwtwnh ghunnipjwl, wnkubhywih, wpytuwnh, wphGunp yud w); plwgwywreh pw-
Jwpnwn hwwnney ghinbhpbtnp:

QUn npnd” hswnwagnunnipintd hpwywbwgbbine L npw hhdwb ypw gpwynp bg-
pwywgnipntt vrwpnt tnwliwyny odwlnwynipjwb hwdwn thnpdwgbunp Ywpnn
OGGpgpwyyb| hoswtu Juwpnypld hpwywbwglnn dwpdbh, wlwtu £ Jwpnyph dwu-
Gwynp dwulbwyhgbbph (dGnwnpwih, Gpw ophbwywb OEpYwywgnigsh, wwwnww-
Gh, innidnnh gnuypwiht Wwuwnwufuwbnnh, wtintdnnh L gnipwiht wwuwnwufuwbnnh o-
nhowywb L hwgnp GepYwjwgnighsGbph) Ynndhg, wrwbg hGunwgnunieintt hpw-
Ywlwglbnt gpwydnp Ywnshp wnwint Gnwbwyny odwlnwynipjwl hwdiwn thnpdw-
gbtup ywpnn t 06pgpwdyt) shwyb yepp G2dwé Jupnyph dwubwynp dwubwyhglb-
nh Yynndhg, huy wwwgnignnwywb wd Jupnipwhl wy gnpénnnipjwl Yuwnwndw-
Op Jwubwygtnt Gnwlwyny’ dhwjt Jwpnypt hpwywbwgbnn dwnibh Ynndhg:

Uwhiw(nidhg hGuinunwd £, np gnpénn optlugppny thnpdwgbunp, dGyunbntbiny
Owbl Jwubwgbwnh gnpdwnenyplttpp, h wwppbpnignthd Gwiunpn ppEwywb nWwnw-
Jwpnipjwb onpklbugnph, nwunwywnnipjwb pbpwgpntd dtrp t pbptp pninpnyhb Gnp
Ywngwyhdwy: Npwbu wewbdbwhwunynigintd wrwohl htppht Ywnbih § G6] wyl,

1 Sb'u <wywunwh <wipwwbnnipjwl ppiwlw nunwywnnipjwl Gnp opkGugnph hwjbgw-
Ywpgwjhl |niénudlbph, Gnpwpwpwywb dnunbgnidbeph L hhoGwywb  hGunhununGeph
uGYOwpwOdwb gnpdtwywb ninkgnyg, 2022, £y 135:
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np thnpdwgbunh Ynnihg wwwgnignnwywb Ywd Jupnipwiht wy gnpénnnipjwb Yuw-
wnwnpiwlp dwubwygbint Gnwlwyny Jwpnypht odwlnwynipjwl dwiwlwy pwné-
nwgyt £ yepohlhu Ynndhg ghuintihplbphl inhpwwbintint 260p, pwlh np wju nbw-
pnid thnpdwabunp Lu wtwp £ imhpwwtwnh hwwnndy ghuinbihplbph Ywd hdwnnegynto-
GGph, huy Gwfunpn opbbugnph Yuwpgwynpnudbbph wwydwbabpnid, Gpp wyu gnpdw-
rnypp YGpwwwhywé tn dwubwagbwnhl, ypohtu Ywpnn Ep L sinhpwwbunt] hwwnniy
ghuwnbhpltph, pwOh np hwiwdwo 1998 pywlywih ppbwlwl nwunwywpnipjwl o-
npGhugnpph 84-pn hnnwéh dwulwgbunp pptwywb gnpony spwhwapgrywd wyl
wabal £, npht ppewywb Jwpnypd hpwlwbwglnn dwnapOp GpwOwynud £ hp Gwiuw-
dtrOnLpjwip Ywd Ynnoh dholnpnnipjwip’ ghunnipjwl, nbubhywh, wpyGuwnh, wp-
hGuwnh plwgwywrbtpnid hp dwulwghunwywl hdwnnepyniGbtpp L ghwntihpltpb og-
wnwagnpobiny wowlygbint pbbswlywl Ywd w) nwunwywpwywb gnpénnnipntbltn
Ywuwnwnbhu: Uy Yepw Bpb thnpdwgbunp wewp  tnhpwwtwntbn ghunnugjwl, inbju-
Ghywyh, wpybuwnh Ywd wphGuwinp nplt plwgwywreh pwwpwp hwwnniy ghinbihplOb-
ph, www dwulwgbwnp wtwnp [ inhpwwtwnbp ghunnegjwl, nGubhywh, wnpytGuwnp,
wphGuwnh plwguwywrtsph dwulwghunwywb hdnnentGatph L ghunbhplbph:

Npwbu Yuplbnp wewbGdGwhwwnynipntd Yupbih £ 026] Gwl wb, np hwdwdw)b
Gwpunpn ppwywt nwwunwywpnipgjwba optlbugnpph 84-nn hnnjwéh dwulwgbunh
hwjinlwsé Ywnsdhpp sktp Yupnn thnfuwphGt) thnpdwgtinnh Ggpuywgnipwbp, huy
wnpntb gnpénn optlugnpph 86-pn hnnjwény npwbu wwwgnigh hGpbnipnyb nb-
uwy wjuwwnbuywé t Gwl thnpdwagbunh Ywnéhpp:

Jdbpp Gpqwé hwpgbpht 2016 pywlwlht winpunwpdb) b owl << J&rwpby
nwuwunwnwlp L hwyunbt] htnlw) hpwywywb nhppnpnnudp.

KK...»

13. Y&nwptly nwwnwnwlp gunOnud k, np thnpéwgbunh L dwubwgbwnh npwtu
pnGwlwl nwunwywpnipjwbp dwubwygnn wadwbg ywpgwyhsdwyh L Gpwbg |hwgn-
nnipnLtb06ph werwbGdtwhwwnynipntbEph Yuwwwygnipjwdp wrelw t optlph dhw-
wnbuwy Yhpwenigintd wwwhnybine fubnhp: Ntunh wOhpwdtwn | hwdwpnid wp-
wnwhwyntb] hpwywywb nhppnpnanudGbn, npnbp Ywnpnn G0 ninnnpnnn Gowbwyntpe-
JnLl nbGOwy Gdwb gnpébpny nwnwyw b wpwyuinhywb £hpun dLlwynptint hwdwn:

«...»

UhOsntr dwulwgbunh hhdlwywb wwpunwywlnipgnitop hp dwubwghunwywb
hdwnnignttbbpb nu ghnbihplbnb oguwagnpéting wrewnpywibp L hwuwnwpnptn
hwjinbwptpGint, wipwwOnbint L ytpgbtiny, wnGlubhywywb dhongbtn Yhpwebint,
thnpdwqgbunhb hwpgbp wewewnpbint gnpénid pOGaswywb Yud wy nuwunwywnpwyw
gnpénnnieintl Ywunwpnn wodhb oglnipintb gnyg wnwib £ YbpnGjwiny wwjdwlw-
ynpdwdé™ dwulbwgbuinh hpwynibplsph 2nowlwyp uwhdwbwithwyynid £ Jwpnypl h-
pwywlwglnn dwpdbh Juwd plGOswywl Ywi w) nwunwywpwywb gnpénnnipintl
wuwwpnn wbdh pnyinynipjwdp gnpéh Onuptpht swonpwlwiny L 0EpYwlEphG
hwngbp vwiny, hOswbu Owb wewpywltn L hwunwenptn hwjnbwptpbint, wad-
pwwlnbint L yepglbint, wnbubhywywb dhonglbp Yhpwetint, thnpdwagbunhlb hwp-
gbp wrwownnpbint htnn uwywsé hwiqwiwbplbphl Gepywltph nuwnpnipynllp
hnwyhptny:

15.1. Ulnpwnwrlwiny dwulwgbwnh L thnpdwqgbwnh Ynnihg hpwywbwgynn
gnponLbtnipwb hhdbwywb Gwywunwybsphl™ Ydrwpety nwwnwnwdb pngénud £, np
<< ppbwywb nwunwywnnipjwb onkbugnph 84-pn L 85-nn hnnJwdéUbph Jbpiniénip-
Jntbp gnyg £ wnwihu, np thnpdwgbup hwwnney ghinbhpbbpb ogunwgnpéndd t hbuinw-
gnuntpintt Ywuwnwnpbint L npw wprynibpnid Ggpuyugnipntd tnwipnt hwdwn, huy
dwulbwqbunb hp dJwubwaghwnwywb hdwnnipinitbb6pny N ghinbhpbtnnd wewygned
Juwpnyplt hpwywbwglnn dwpdbht pbbswywl Ywd wy nuunwdwpwywb gnpédn-
nnipinth Ywuwnwnpbihu: <Guinbwpwp thnpédwpbOnipjwb wpnynibpnid thnpdwagbwnh Ynn-
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dhg Ywqguynn Gagpwywgnipntlp L dwubwgbwnh ynnidhg wnnpynn wnsdhpp Gnybwbu
nLOB0 nwpptp hpwywywb panyp b Gwbwynipyntb:

«L»

Wuwhuny, thnpdwgbwinh Bqpuywgnipinttb hptbhg O6pYwywglnid £ gpwynp
2wpwnpywdé htunlinipnibbbp, npunbn thnpdwagbuip hwwnndy ghinbihptsph Yhpwe-
dwlp Ywunwpywéd hbinnwgnunneegynibbtph hhdwO ypw wwwnwufuwbnid  Jupnyph
hpwywbwglnn dwpdbh werwewnpwdé hwpgbph:

16.1. b0 yGpwptpnud £ dwubwgbunhb, www ybEpohlu hGuinwgnunnipyniGGtp sh
hpwywbwgbnd L Ggpwywgnepintd sh tnwihu, wy nplut pwgwywenitd hp nlbbgwé
hdwnnigntbbbpny L ghuinbihptbpnd wowygned £ Jwpnypbt hpwwbwglnn dwnibhh
wju Jwd wyb pbOswywb Ywd wy nwunwdwnpwywb gnpédnnnegintbp Yuunwptbihu: Uy
funupny’ ytipohGhu Ynndhg wipynn Ywndhpp ng pE hnwgnuinigjwb wpnynibp £, wy
Ynbyptwn hwpgh Jbpwpbpuw| dwulwghnwywb ghnbihptbph Ywd tnpéh Ypw
hhiGwé nhppnpn2nid: Ntunh wwwnwhwywa sk, np opGlpny dwulwgbunh Ywnsh-
pp sh nhindnid npwtu wwwgnigh hapbnipnyb tnnGuwy, L wyb sh Ywpnn thnfuwnhbt
thnpdwgbunh Ggpwywgnipywbp: Wb Jwpnyplt hpwywlwglnn dwpdlh hwdwn Yw-
pnn k nuoGGwy nipnnpnnn, funphpnwunygwyuwo Goubwynegnia®:»:

Anpénn << pptwywl nwunwywnnipjwl optbugpph 59-nn hnnwdéhg hGuinlincd
£, np thnpdwqgbup OGwfu hwOnhuwGnid £ Jupnypht odwlOnwynn wbd, Gw wbwp
thGh Jwpnyph wewpywiny s2whwgngedwé b whwinp £ whpwwbnh ghuntgud,
wnGubhywyh, wpyGuuinh, wphGunh Ywd w); plwgwywreh pwyjwpwp hwwnniy ghunk-
Lhpltiph:

UhGgntr optlughppp sh twihu hbswtu «dwpnyph wewpluny sawhwangre-
Jwdy, wjlwtu k) «hwunniy ghuinbhp» Ggpnypltph hwuywgnipntbbtpp:

«Ywpnyph wrwnpywiny s2whwagpgrywé» Ggpnypl wrwehl htpphl GOpwnpnLd
t bhnpdwgbunh woywiuniginil L hGpbnipnybnegintb, wyuhbpl’ thnpdwgbup swtunp t
gnbyh nplt Ywjugwénipjwb dbe hbswtu Jwpnypld hpwywlwglnn dwpibhg, wyb-
wbu £ nwuwywpnipjwlt hwywnhp 2whtp GepYwyjwglnn dwulwyhgbphg Ywd
gnnpony nplt whwagpgenipintt nibtgnn gwllwgwé wbdhg L hGpbnipnyb wbwp k
thGh hp Ynndhg hpwywbwgynn hGunwgnunipintbtph hpwywlwgdwb Gnwbwyot-
nh nu dGpnnbGph pGupnigjwb hwpgned, hGunbwpwp wpgbynid b nwunwydwpniejwb
ynnibphg nplbt deyh Ywd Gppnpn wbdwlg ogqunhlb Ggpwywgnipintt unwbwint
Owwuwunwyny thnpdwagbunh ypw nplt wgnbgnipinih gnpéwinnbip:

Ywnénid Bap, np thnpdwgbwnh wiywfunipjwb L hapbnipnybnipjwb npnwyh b-
npwpfuhp t optlUugpph 71-pn hnnjwény uwhiwlOjwé thnpdwgbwnhl pugwnytint
hhipbphg Gpyniup, dwubwynpwwbu np thnpdwgbunp sh Yuwpnn dwulwygb) Juwpney-
phG Gt Ow nwuwnwdnph, Jwpnyph hwOpwiht Ywd dwubwynp dwubwygh hbwn
gnbynid £ wgquwygwywl Yuwd widowlywb Yuwi wy Ywhudwdnipjwb hwpwpbpnee-
JnLbbbpp dGe, L Gpb wryw 6O Gpw dGrGhwuntpyntOp Ywd wlwswenipinitbp Yuulhw-
6h vnwy nbnn hwogwiwbpbtn:

hGs yGpwptpynud § «hwwnny ghinbhp» hwuywgnipywlp, www hwpy £ 66,
nn ppEwlwl nwwnwdwnnigjwb nbunipjwb L Ypnhdhbwihunhywih ghunnipjwb ke
npw pnwlnwyninibp dhawn £ mwpwwnbuwy pbGhwpynudeph wehp | hwinhuw-
gh1%: COonhwOpwglbiny «hwwniy ghwnbihp» hwulwgnipjwb Yytpwpetpjwy ntuntpjnt-
Gnid weyw pninp Yundhplbpp Ywptith £ plngsty, np wyb sh Yupnn hwdwnyb)

1 Sk'u Upuinbd UpukOh <wpnipgniijwith yepwpbnw) << 4&rwpbly nwunwpwth 2016 pywlwah
Onjuptph 1-h phy UN3/0226/01/14 npnznuip:

2 st'u wyblh dwopwiwus 2wiunwi UU., «Uwulwgbinh hwwnnty ghubihplbph b npwig
yhpwriwb pptwnwunwydwpwywb L Yphdhbwhuinhywywb hhdowbnhpbbppy», GM< hpww.,
2013p., kobin 55-82:
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ppbwywl L ppiwnwunwyuwpwywb, hwiopwhwjn Yud hwbpwidwwskih ghnbihplt-
np, «hwuwnniy ghuinbhp»-p dwpnnt dwubwghunwywb wwunpwunwénipjwb b thnp-
&h wiprynibp £, Yhpwreyned £ ppawyub nwunwdwpnipjwb optlugnpny Gwfuwwnbu-
Jwd nbwptpnud L Ywpgnd® wwwgnignnuwb Ywd Ynndlbnpnzhs inbnGYnipnil
unwlOwnt owwuwnwyny: W funupnd wujwsé™ hwwnniy ghnbihpbtpp hpwynibph n-
Lnpuinh htwn swwdwsé ghunbihpbtip 60 hwipwyppwywb dpwaptiph 2pewbwyltiphg
nnipu pnwbnwynipjwip, npnGp ogunwgnpéynid GG ppGwlwl nuuwnwyuwpnipjwl
pGpwgpntd” gnnpéh hwdwn wwwgnignnwywb Ywd ynnilbnpnyhs inbntynipnibbtin
unwOwint Gwwunwynd Ywid ngwp thnpdwpbbnipjualt wewownnpywd hwngbphl
wwunwufuwbbnt hwdwn:

hOswtu GYwunbghlp, «hwuwnniy ghnbihp»-h Yuplbnp hwuinywbh06phg a6y
wjl £, np wyb sh Yupnn 1hO6] hpwyniGph ninpuinh npt ghwintihp, hGsp L pfunid £ gnp-
6nn onpklOugpph Ywpgwynpnuibbphg, pwOh np << ppbwywl nwunwywpnipjwb o-
nptlugpph 59-pn hnnywdéh 4-pn dwup bu uwhdwOb) £, np ppwywb Jwpnyphb <w-
JwunnwOh <wbpwwbwnnipjwb hpwynibph Ywd dhowqquhb hpwynitbph hwpgtpny
thnpdwagbuwn sh Gepgpwyyned:

«{wwnniy ghnbihpbtp» Ggpnyeh hGwn uGpunnpbl yuwwydwé b Gwb «hdunnip)nio-
GGp» hwuluwgnipynibp, npp wwjdwbwynpywé b thnpdwpbnipnibbtph Yuwnwpdwl
hwdiwn wOhpwdtwun hwunniy ghuinbhptph Yhpwrewwb Gwbwynipjwip:

UGhpwdtiwn t G26], np hpwywpwOwywh gpuywbnignind® npnwyh plnpn-
onuibEpned hwwnney ghuinGihpltpp pwgwhwjnygnid 60 hdunnegntbObph L ntGwynie-
nLabtph dhongny: «<duinnipintbbtin»? L «ntbwynipintaOtin»® hwulywgnipntGbtpp, n-
nnbp Gpptd 0 hppwwnwyyned G0 npwtu Gnybhdwuwin «hwwnney ghinbhpbbp» hwuyw-
gnipjwlb hGw, dhwjt hwwnney ghuinbhptph pwnwnphsbbn G0: UGYwuywd hdwnnip-
JnLabGpp W ntGwynepyntGbbpp duinlbnud 60 hwwnnly ghunbhpbtph dGe, uwyw)t Gpwbp
pOnipwgnnid 60 ghuinbhplEph gnpéGwywb nhpwwtunnudp: <dnngjntbp gnpén-
nnipjwl Ywwnwnw] nnhpwwbwunndb £, ghnwygwywb gnpénibbnipjub wywunniw-
nwgywé wwhp, npp dbwynpynud b ghinbhpltph hhdph ypw: CGn npnid, tnwppb-
pnud G0 pwpdwywl, drnwydnp b gqquywlwb hdwnnipnibbtp, hGswtu Gwl Jwpph
hdwnnignttbbp: Uunwynp gnpéncbbinipjub hdwnnipyniGbtpp hwlnbu &0 quihu np-
wtu dunwynp wpfuwwnwiph wihpwdtn pwnwnppstbn (OGpdnuéynn hGpnpdw-
ghwjh JGpiniénipjwl, fubnph wwpqupwOdwl, hpwnpnipjwl gbwhwundwb, npn-
2ntibGph pOnnebdwh L Gowyiwb hdnnipnibObn L wyh): Shnbhpltph (wib 2npow-
Owyh L wpnth Gawydwdé hdwnnegntbbtph hhdwb ypw wrwewbnid 60 ntbwynipyntb-
GGn, npnbp wpunwhwywnnid 6O gnpénibbnigywl Jwpwbwnipgjwl wu wd wib wu-
wnhswlnp:

UphdhGwihunhywywb gpwlwOnipjub dbe «hdwnnigintGltp» hwuywgnipywl
wnwy hwuywgynid b «gnpénnnipintGbph hpwlwlwgdwl dheng, npp pwqdwyh
ynYybnipjwb wprynibpnid hwugyby £ wynniwunwgdwl, L npp hGunn Nt wpwg hpw-
YwlOwgynid b ghinwygnipjwb Ynnihg Guwqugniyl dtpwhuynnnipjulb nbiwpnii»?,
huy «ntbwynepyntb» hwulwgnipntbp dLwytpwywé t npwbu «dbrp ptpwdé ghunk-
thpGtph L hdwnipntGbbph wprynibpnid dwpnne Ynndhg jnipwgywé nplk gnpén-
nNtpjwl Ywwnwpdwb dhong: Qnpénnnipjwl hpwywlbwgdwb hGwpwdnpnienia £ w-

1 Sb'u wybh Swipwdwul Gnyb wbnnud, tkp 79-82:

2 Zawnnipyntb-1.Jwpdnipjwidp ungnpbiiny dtep ptipwé nibwynieynil, 2.nplt pOwquyweh
gnp6bwywb  ghwbhpleph  wdpnnonipnibp, wbu Unwywl E. R., Upnh hwbptbh
pwgwwnnwywb pwewpwl, Gplw, 1976, Lo 876:

3 Nbwynipnib-1.hngblwb dunnwynp Yupnnnignia, pGnntbwynipnil, dhpp, 2.4wndnipjudp
unbndyws unynpnipintl, wt’u ybpp G2Jwéd wpfuwwnnigintlp, N-b, ko 1494:

4 St'u BenkuH P. C., KpvMuHanucTuka, YuebHbii cnoBapb-cnpaBoyHuk, M., 1999, Lo 107:
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nwowbntd ns Uhwyt unynpuywh, wy wl dinthnfujwé wwpdwbabpned»': Wn wywwn-
gwrny hdnnip)ntG06pp L niwynipjntGb6pp Ywpnn 60 hwwnney |hOG] gwalywgwdé gh-
wnbGhph: @hunGhpltpp, ntGwynipintbbtpp L hdnnegintbbbpp gwalywgwd Guywunw-
ywninnywé gnpénibbnipjwb wopwdwl L $nibyghnbwy Yspwny hnujuwwygywsé
pwnwnpwiwubp 60: Lpqwép hwpyh welGind t, np <hwwnniy ghinbhpbtipy pnpng-
Qw0 dbo ukbp sEOp Gp6p «hdwnnipnlbbBp» L «nibwynigntbbtp» hwulwgnipyntGit-
np, pwlh np npwbp GJwunh Gop nlGBOgE] wwpwwnhp upgny: Wu Juwwygnee-
jwip Yphdhbwihuwn, << Juwuwnwywynp phpwywpwt dwht Gaghpwpwop gnpbp t.
«Uhwdwdwbwy hwpy t plngéti, np hwuwnniy ghuinbihpbtph Yhpwenidp (inter alia),
thnpdwqbunhg wwhwOond b Owbl Gpwd plwgwywrenid npnwyh hdnnientGObph
nhpwwbtunnid»?: huly d6Y wy hbnhbwy G26; £ «Unwgynid £, np nuwnwywb thnp-
Adwqgbun Gpwlwyywé whédhb ns b «thnpdwghunnipntb» dwubwghwnnipjwl wihpw-
dtonn ghuinbhplbp G0 wbwp, wy hlnwgnunnipntd Yuuwnwptine dhongny npnwyh
Gwulwghunnipjwl npnpuntd werwownpywd hwpgtph hhdbwynp wywwnwufuwbobp
Ywd wnpywdé fubnhpbtph ghunwywbnpbt hhdbwynpgwé (nénudltp gunbine nilw-
ynipyntbOtip»>:

<wny Gap hwdwpnd winpwnuwrelw] Owl «dwulwghunwywO dGrGwhwuntp-
jnthy Ggnpnuyphl, Gywwhp nlbGOwny, np wjt oguwgnpéyntd £ << ppGwwl nwunw-
Jwnnipjwb onbhugpph dhwjb 60-pn hnnwéh 2-pn dwuh 1-h0 L 7-pn Yinbpned:

U.Gaghpwpwip wju Yuwwwygnipjwdp gpb| . «®npdwghnwywb hhdbwnyok-
npnud thnpdwgbwnh dtrGwhwunignt0b unnigynud b hwywuwnynid b hwiwwwunwu-
fuwl npwywynpdwb hwbdbwdnnnyObph Ynnihg, npb unnigywéd wbdhh wnwihu
hapbnipniwpwp npnwyh innbuwyh thnpdwpbbnipntbbp Yuwnwptbine hpwyncbph
hwiwwwunwuuwb thwuinwpenine (pnyinygnipnca)»*:

Ywpénid GGp thnpédwgbuinh «twubwghunwlwb dGrGwhwunipintb»-p Ywpnn
npn2yt| Opw Yppnipjwl L dwulbwghunwywl wywunpwunywdénipjwl dwywnnwyny,
hGuwgnunigntbO6ph nnyjwy plwgwywrenid wfuwwnwbph thnpény, L nw thnpéw-
gtwinh dnun ynOyptuin inbuwyh thnpdwpllnigjwlt wewnpywiht yGpwptpnn wew-
ownpywdé hwngbpp (nuétine nLGwynipyniGa k:

uagbtiny thnpdwagbunp hpwyniGplbphb nu wwpunwwbnipnibbtph yepwptp-
jwp << ppwywl nwunwywnpnigwb optbugpph Ywpgwynpniibtpha' hwny t GG,
nn, h nwpptpnipntl Gwfunpn Gpyne opthugnptiph, gnpénn optlughppp 60-pn hnn-
Jwénud Gwfu uwhdw0b) £ thnpdwgbuinh hpwynibpbtpp, hGunn® wwpunwywbnipynib-
OGpp:

Lywuwnh nbGOwiny, np thnpdwgbunp Jupnyphl odwlnwynid £ Gpbp Gnwlw-
yny, nunph Owwuwnwywhwpdwnp GOp hwiwpnid hnpdwgbunh hpwynibpbbpp L
wwpunwywbnipntbbtpp Lo nwuwywnagt) L wyb GEpYuwywgllp odwbnwynipjwb jni-
pwpwbgnip Gnwlwyh hwiwn wewbdhb: Uuwtu.

1. LGwnwgnunnigntld hpwywbwgbbiny L npw hhdwb ypw gpwynn bgpwywgntie-
JnLl tnwipne Gnwtwyny odwlnwynigjwb dwdwawy thnpédwabunlb hpwynibp nubh Gg-
pwywgnipntt tnwnt hwdwn Jupnypld hpwywbwglnn dwnibhg wywhwOebint wbh-

1 St'u GnyG wbknp, ke 107:

2 Sk'u Baghpwpwa 4., «LLwinweniibbp << ppiwlwl nwunwywpnipjwl Gnp opkluanpph’
thnpdwplOnipntbOtpht yEpwptpnn npnypltph Jepwptpuwyy, MGunneggynid L hpwynebp, N 2
(90), 2021, k9 92:

3 St'u Uwdhynquwt Y.<, «Mwwnwlwb thnpdwgbinhG  ghinwlwl  hbnwgnunwyuwl
wpfuwwnwlp YwuwwnGint thnpdwenigjwl  wwhwbop hwwniy ghwnbihpleph  Yhpwriw
plwgwywrnii», NOLLL,.2023.9:

4 Sk'u Baghpwpwi 4.Q., Ywwnwlwl thnpdwplbnipyntGOtph wpnh hhiGwhwpgtpp, Gplw,
2007, k9 92:
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pwdtwn optyuinlGtp, Gon06p L wy Gnuptp, Jwpnyplt hpwywlwglnn dwpdbh
pnynynipgjwip swinpwlOwint Jwnnyph yGpwptptih 0jnipbpht L npwbghg nnipu
gnpGnt wOhpwdtn nbnGYnLeinLtbGEn, hp wwpunwywinigntbtspp wywwnws Yw-
wnwnbint hwdwn hwpgtp wnwint denwnpuwihb, wninidnnh0, yywht, dwubwygtint
Jwpnipwiht gnpénnnipntGO6phG’ nppwlny npwbp YyGpwptpnud G0 thnpdwpbOntpe-
Jwl wrewpyuwiht L wbhpwdtbun GO Ggpwywgnipintd wwint hwdwn: dnpdwgbunp
wwpunwynp £ Juwpnypl hpwywbwglnn dwpdht 06pYuwywglt; hp dwubwghunwyw
dbrOwhwunpntlp hwuwnwunnn  thwuwnwpenetpp, hptld wewewnpywd hwnpgtpny
wnw| hhdabwynp L wlwswe Ggpwywgnipntl, wnwy gnigdntbp, dGrOwwh dOw;] wrw-
ownpywd hwpgtphl wwwnwufuwbbinig, Gpt npwbp nnipu 60 hp hwwnniy ghuinbhp-
G6ph Ywd hdwinnipynibbtph 2powbwyhg, wd Gepyuwjwgywdé Gjnipbpp pwywnwn sk
wyn hwpgtpht wwunwupuwlGnt hwdwp, Ggpwywgnipintd wrwp ng Ghwjb wrwownp-
Jwé hwpgbpnd, wjle hp hpwywunipjwb 2powlwyh 69 dnnlnn L hGuinwgnunnipjwl
Ywuwnwpiwb pbpwgpntd h hwjwn GYwé hwbgwiwbpltpny, hpbh G6pgpwywd dwpd-
Oh wwhwOony GepYwjwglt] hEnnwgnuinipjwl Ywwnwniwb dwjuubph Gwjuwhwhy
L Jwuwwpwé dwiuubph dwuhO hwdGunynipnia, Gepyuwywlw; Jupnypld hpwyw-
Gwglnn dwnpibh hpwybpny:

2. Urwlg htunwgnuniginitt hpwywbwgabine gpwynp Ywpsdhp wwint Gnwbw-
yny odwlnwyntpgjwb dwiwbwy thnpdwagbunb hpwynilp nLbh Ywpdhp tnwpnt hwdwn
Jwpnnypt hpwwbwglnn dwnibh pnynynigjwdp dwhnpwlwint ywpnyph yGpwpeb-
nGLh Upnebiphl L npwGghg nnipu gpbint wOhpwdtwn inbntynipyntbGEp, hp wwp-
nwywbnigintbbbpp Wwwnwd Yuunwnbine hwdwn hwnpgbn wnwine dGnwnpjuiha,
wnnidnnhb, yywiht: dnpdwagbunp wwpunwdnp b hpel nhdwé wbadhb 6pYwywglb hp
dwulwghunwywb dGrGwhwunigntlp hwuwnwwnnn  thwuwnwpenetnp, hptt wew-
ownpywd hwngbpny wnw hhdbwynp L wbwswre Ywpdhp, tnnwy gniginitbp, yupdhp
wnw| ng Ohw)o wewownpywé hwpgtpny, wylk hp hpwywunipjwb 2nowbwyh vk
duinlOnn L hGunnwgnunipjwl Juunwpdwb pbpwgpntd h hwjwn BYwé hwbgwiwbplb-
pny, hpth O6pgpwywd whéh wwhwbony GGpYwywglb] hGunwgnuinipjwb Yuwunwp-
dwb dwfuubph Gwuwhw?hy L Yuwunwpwdé swiuubph dwuhb hwayGunynepgndb:

3. Uwwgnignnuywl Ywd JwpnipwhG wy gnpénnnipjwl uunwpdwOp dwu-
Owygbint Gnwawyny odwlnwynigjulb dwiwawy thnpdwgbnb hpwyniap nbh dw-
Gnpwlwint hp dwulwygnipjwip Juwwnwnpywd wwwgnignnuywb Ywld Jupnipwihl
wy| gnpénnnipjwl wnpdwlwgnpnipjwbp L hp hwnnpnwdé nbntYynipintbG6ph Ywd gnp-
onnnipynLtbOBph gpwreniibGtph (phynipjwb L £2uninepjwib hbuin Yuwywé Genluywglt-
(Nt nhuinnnnipynLb0Bp, Jwpnyet hpwlwbwglnn dwpdbh Ynnihg Gepgpwyywé |hit-
(Nt nGwpntd jntpwpwbgnip waqwyd unwbwnt wwwgnignnuwb wd Junpnipwihb
wj; gnpénnnipjwlp dwubwygbint hwdwp Yuunwpwd dwiuubph hwunnignid: Pwgh
wyn, wwwgnignnwywb L Jwpnipwiht wy gnpénnnipntb06ph Yuwuwnwpdwlp dwu-
Gwygtihu thnpdwgbwnb hpwynibp niOh Owl.

v hwiwwwuwunwufuwb gnpénnnipntbp Ywwnwpnn waéh pnynynigjwip swln-
pwlwint Jwpnyph Ojnipbphl L hwpgtp nwine 06pl{uwbGnha,

v' OBpYwltph nizwnpnipnttp hpwyppbpne wyt hwoquadwGpbbph ypw, npnbp
duinOnd 60 hp dwubwghunwwb hpwywunipjwb b6y,

v wewnpywibp L thwuwnwpenebpn hwjnbwptpbing, wopwwlnbine L yepgabpnt,
wnbGubhywywb dhongbtn Yhpwebint yGpwptnyw; hwpgtpnd wobine hwjuinwpwpnep-
Jjnbbkn:

Onpdwgbunp wwpunwynp b wwwgnignnuywb ud Jupnipwihb w) gnpénnntp-
Jwlp dwulwygtihu gipb) G2dwé gnpénnnipjwl Ywwnwpdwb Juipt wewbg wlb Yw-
wnwnnn wbdh pnyiunynipjwl, wewbg ywnnyplt hpwwbwglnn dwpibh pnyunynte-
Jwl shpwwwpwyb, hp dwubwygnipjwip Yuwnwnwéd wuwwgnignnuywb Ywd Jw-
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pnipwhb wy gnpénnnipjwb pbpwgpntd hptla hwjinOh nwndwdé wnenGynLeINLOGEpp L
GOpwpyytl Jwpnyplt hpwwbwglnn dwpdth uwpgqunpnepintbtepha:

Pwgh Jtpp Gpwdélephg, thnpdwgbuinb nibh Gwb hpwynibpbbp L ywpunwyw-
OnipnLb06n, npnOp YGpwpebpgh Ywd Yhpwebih 66 0hwj0 nwinwywb Jupnyenid:
®Onpéwqgbunnl hpwynilp nlbp nwwnwpwbh L Jwpnyph dwubwyhgtbph niawnpnipyne-
Op hpwyhpbnt w0 hwGgwiwbplsph ypw, npnbp Yuwwywdé 60 thnpdwpllnipjwl w-
rwpyuwjh L thnpédwgbunhlb wrewownnynn hwpgtph dLwytpwdwb htwn, dwinpwlw-
(Nt hp dwubwygnipjwdp nbnh ntbgwé nwunwywb Ghunh wpédwlwagpnipjwbp L hp
hwnnpnwdé nbnbYnipintGuEph Ywd gnpénnnipyntbGbph gpwenuibtph (phynipjwb L
Lunnipjw b hbin uwywé OEpYwywglbint nhuinnnnipyntbbp: dnpdwgbunp wwpuw-
Unp t Jwpnyplt hpwywlwglnn dwnibh, hOswbu Gwl Ynnitph wwhwbony nwunw-
Ywb Ophunnh dwiwlwy wnbnbynipntbuEp hwjuinlb] hp dwulwghunwywb dGrGwhw-
untpjwlb L Jwpnyphlb Gepgpwyywéd wbdwbg htn hwpwpbpnipntGusph dwuhb, w-
rwlg Gwfuwqwhnnh pnyunynipjwb s ptl nwwnwywb Ghunh nwhh&p L shpuwwwpw-
ULl hp dwubwygnipjwdp inbnh nibbgwé nrGthwy nwunwywl Ghuwnh pGpwgpntyd h-
nGO hwyinOh nwnpdwdé nbntYnLeNLGbEnp, Ghpwnyyt] nwunwywb Ghuwnh Yupgh:

Lwny t Gp6(, np gnpénn optlughppp thnpdwagbuinhb ybpwwwhb; £ Gwl Gnyh o-
nGGugppny hptbt yepwwwhywsé wy, hpwynibpbbn hpwywbwglbint hGwpwynnpnep-
nih, uwywyt npwb hwywewy uywehs uwhdwOb] E thnpdwgbunh ywpunwywbnege-
jnibbtpp L npwbg Ywwnwpnuihg swpwdwnnpbb funtuwdGine nGwpnid Jupnypb -
pwlwbwglnn dwpdbha hpwdnibp £ yspwwwht; thnpdwgbnp ywpunwywbnipynil-
G6ph Ywuwnwpnuit wwwhnygtint Gwywwnwyny npnanud yuywglbine ytpohGhu hwn-
Ywnpwpwp G6pYyuwywgbbint dwupa:

Optlugppny thnpdwagbunh hwiwn Gwjuwwnbuytb] G0 Gwl npny unghwjwywb G-
pwzfuhplbp: pwywld Jwpnyph pGOnipjwb pOpwgpnid thnpdwghunwywl hho-
Gwnybbpnd wfuwwnnn thnpédwagbunlbpp, Get Juwpnypht dwubwygt] 60 h Yuunw-
nnLdl wiuwnwbpwiht wrwownpwOph, w2fuwwnwywinhg unwancd G0 wfuwwnw-
Jwné:

huy Gpb thnpdwagbunlbbpt wfuwwnwbpp Yuunwpt 60 Jwpnyplt hpwwbwglbnn
dwnilh hn wbdshowlywl wwpwlwynpwoénipjwdp, www hpwynibp nlbl wb-
nwywb dhonglbph hwayhlb {wjwuwnwbh <wbpwwbtwnipjwb optlunpnipjwidp uwh-
dwOodwé swhny unwlOwine Jwpdwuwnpneginid: Wu nbwpnitd Jupdwwnpnipnilp
npynud £ Jupnypl hpwlwbwglnn dwpdth ywjwgpwdé npndwb hhdwb ypw, uw-
Ywjb thnpédwgbunh Ynnihg hwyhy GGpYwywglbnig htwn:

huy 6pb thnpdwagbunlbbnt wfuwunwbpp Yuwunwptp 60 Jwnpniyph hwdwwwunwu-
fjuwl dwulbwynp dwulbwygh htwn nlbbgwéd wwydwlwynpgwédnipjuwdp, www unw-
Ond 60 Jwpnyph hwiwwwwnwuuwb dwubwynp dwulwygh hbn ywydwbwynp-
Jwé swhny Jwnpdwunpnipyntb:

Pwgh dtpp hhawunwyyws nbwptphg, upnypl hpwywbwglnn dwpdbh npnp-
dwl hhdwb Yypw, thnpdwgbnh nhdnudh hwdwdw)t ytwnwlwb shongltph hwayhl
Glhpwyw G0 hwwnigiwl 0wl Jupnyph pGpwgpntd thnpdwqgbunh Ynnihg Yuwunwp-
Jwé hbuinlyw| dwfuubpp.

1) Jwpnyplt hpwlwbwglnn dwnpdbh hpwybpny O6pYujwbwint hwdwp Yw-
nwnywé unpwluwynpuwiht dwiuubpp (pwgwenipjwip onwiht wnpwluwnpunny
GppLGYNnLpjwh wndtph), huy unpnyplt hpwywlwglnn dwndth hwiwdwjonipjwdp
OGwl onwjhb wnpwbuwnpwnny GpplGynipjwb wpdtpn,

2) ghztpwywgh wndtpp, Gpb wn dwiuubnb wy Yepw s&0 hwwnnigyt,

3) Jwpnyplt hpwlwbwgbnn dwpdbh wwhwOony dunwywb phwynipgywb Jwy-
nhg nnipu pOGwyybint hwdwp wbhpwdtun opwwwhhyp, et win dwiuubnl wy
ybpw 560G hwuinnigyb,



116 MGwnngynth L hpwynibp N 2 (99) 2024

4) dhohl w2uwunwydwndl wjt wdipnne dwiwlbwyh hwdwp, nph plpwgpntyd
Jwpnypht dwulwygtint hwdwn wbép Gnbl b Jwpnyplt hpwlwOwglnn dwpdbh
npwiwnpnipjwl nwy” sjwunwptiny w2 fuwwnwbpwht wwpunwywonigntbbbpp, G-
pE thohl w2uwwnwywndp gnpdwunnib sh wwhwwsy,

5) Jupnyplt hpwywlwglnn dwpdth wwhwOony Jwpnipwihh gnpédnnnipjwln
Gwulwygtint hEunlwOpny wnununnywé, thswgwd, nsbswgwd Jwd Ynpwd gniyph
dwpnpiwb, Gnpngiwl, yspwywagbiwb Ywa derppbpdwl Swiuubpp:

Onpéwagbwnhl hwunnigynid b Gwbl Gpwb wywunlwOnn wyb Gnipbph wnpdtpp, n-
nnOp 0w uwwret] £ hwldbwpwpywd wpuwnwbpp Ywuwnwpbihu, hGswbu Gwbl wp-
fuwwnwbph Ywunwnpiwb hwdwp wihpwdtn uwppwynpnuilbbnb oguwgnpétint,
SwrwnLeNLOGGN utnwlwnt hwiwp Yuwnwpwé dwuubnp:

COnhwOpwglbind Ywpnn GOp G26], np << pptwywl nwwwywpnipjwlb o-
nGhugnppny Gwjuwwnbuyb) t khnpdwgbunh Gnp nuunwywpwywb gnpéwentp L uwh-
dwaytl, np thnpdwgbunp odwlnwynid t Jwpnyphl Gwb wewOg hGunwgnunnienil
hnwywlwgltint gnwynp Yupdhp wnwind, hGgny £ wwjdwlbwynpgwdéd Yunbih &
thwunb, np wwwgnigiwl gnpépbpwgnid plnwyOytb] 60 Gwl wwunwwlnipjwb
ynnih nwuwywpwywb hGwpwynpnipntbbtpp, pwlh np ppGwywbl Jwnpnyph pa-
pwgpntd OpwOg hOwpwynpniginia £ pbdbryb] unwbwint wrwOdht wwwgnig
thnpdwgbinh Yunshp:

<weonnpn hwpgp, npp, d6p Ywnséhpnd, fuhun wpnhwywo tE, L guwGywOnwd Gap
winpwnwrOwy, yGpwpbpnd £t nwunwhnpdwghunwywl hwuwnwnnegntbbbph L
nwwnwywb thnpdwgbnbtph hpwdwywl Yuwpguyhdwypl, fulnhpbbphl, npwog
gnponcbbnipjwb hpwywywb L uqiwytpwswywb hwpgtphl, thnpdwagbwnlbtph n-
pwywynpdwbp npnwiywynpned 20nphGnto Ywd w)b d6pdtinclt, nnpnudnpnudb ne-
dp Ywpgpwdéd swlwstint hhdptphl L pUlnhwlpwwbu thnpdwgbunh Ynnohg Gdw
Ywpgwyhswy é&trp ptptint hwdwp Gepywjwgynn wywhwboltpht Ywld uwhiwlw-
thwynidbpha:

Uwlywjb << gnpénn opGhunpnipjwb niuntdGwuhpnipjwl L yGppneénipjwb wpn-
Jjnibpnid wewp b thwuwnb, np Gepyuwynidu ybpp Gpwé hwpgtpp Ywpquwdnpywé
s60, wybhG gnpénn nwuwlwb thnpdwagbnlbbpht npwywynpbint Shwubwyw
Ywpg Ywd onpkhp gnjnigintl snibh, L opGhunpnipjwip Gwfuwwnbudwé L wwwhny-
Jwo s60 Gwb thnpdwqgbunbGph unghwwwb Gpwfuhplbpp:

LGGwpyynn ninpunp Ywpgwdnpbint wenwdng Gepluynid gnpénid £ ohwjb «<w-
Jwunwbh <wopwwbwnnipjwb wpnwpwnwwnnigjwl Gwuwpwpnegjwb hwdwywn-
gnud nwunwywb thnpdwgbwnh npwywynpdwb Yuwpgp hwunwwnbint dwuhb» << wp-
nwpwnwunnipjwb Gwjuwnpwnh 28.03.2000p. phy 151 hpwdwbp, nnb £} dGpwptpnid
E dhwjb << wpnwpwnwuwnnigjwt Gwuwpwnnigjwb hwiwywpgnid thnpdwghwnw-
YwO npnwyph dwubwghunnipjudp nwnwywb thnpdwgbunh npwywynpnid 2Gnphk-
(nea:

UhOsntr Odwdé hwpgtphg dh pwOhup, dwulwynpwwtu npwbu thnpdwgbun
hwlnbu qwint hwdwp O0pwb OGpYwjwgynn wwhwbebbpp L wyt wpgbpltpp, npnbg
wrywnigwl wwydwbbepnud wbdp sh Ywnpnn |hoGp thnpdwagbun, Ywplnpdtp GO
nGrbLw XVII nwnpnid, hOswbu «thwnwunwOwaghpp UunpwfuwOh <wjng»-ny, wjb-
wtu k| Swhwdhp CwhwdhpwOh «Npngwjp Gwrwg»-ny:

«Mwuinwunwbwaghpp Uunpwiuwbh <wyng»-h pbwaghpt weweohlt wbqwy gpw-
pwp hwjtnptond ghunwywb 2nowbwenipjwb 469 npdby £ 1967 pwywbht Uwunblw-
nwpwh hpwwnwnwynegjwip, nnb hpwywbwgptl £ 3. Q. Mnnnujwbp’

Sty wyu dwuhl wewytb] dwipwdwulb Mnnnuwb $.9., «hwnwunwlwghpp Uunpwiuwbh
<wjng», Gnlw(, <UUL QU, 1967:
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Ppwynibph wju hnwpdwbb nuntdwuhpbihu wythwyn £ nwetned, np hw-
gwannéntgntbbbph pbGnipywl, hbswbu Gwb ppEwywb L pwnwpwghwywl nwunw-
JwpnipntGbbph dwiwlwy wOhpwdtunipntd | wrwewgtb] gnpéhlt dwulwyhg
nwnéUGnt hpwgty wodwOg™ wju Ywd wjl hwuwnp hwunwunbint Ywd dfunbint, ht-
nwgnunntpntbitn Ywuwnwpbint hwdwn, hOswbu Gwb wewbdha gintfu b Gwfuwunbu-
yb| (nwunwunwbwagnpph werwohl dwuh «d2» ginifup) «Ysrwhwunnipjwb» dwuh(,
nph 1-hG hnnwény uwhdwlyb] £ «d&rwhwwn £ Yynsynid Ow, ny hpwywpwbOtph
ywd nwunwynpbbph pbnpnigjwdp Gwbwyynud £ hpwatby (haGint L (neénid tnwint
nwpwdwinpntGtephh ... », huy 2-nn hnnwény k| uwhdwOdty £, np y&rwhwun-
Otp sthGO Ywpnn OpwOwyyb, denpbph hwdwp hpwwwpwywiht wwwndh GOpwpy-
Jwélbpp, jubjwquwpltpp, dbnpbp gnpétint hwdwn htrwgywébtpp, Gybnkgnt Ynn-
uhg Ggnyywélbnl nt pwlwnpywébbpp, puwlhh(g wvwphb s pugnpwébbpp, gnbp L
Ywpnuwy sunynpwdélbpp: Wuhbplb' nbrbu Odwé dwiwlwlywhwwndwénid gnpéb
npn2 uwhiwbwthwynedbbp, b y&rwhwwn Gpwlwyytbint hwdwp wbdp wewp k (hOGn
hpwqty, wgqbhy, gnpénibwy, ntb&Gwp npnawyh thnpd nt npnawyh ghunbhplbp:

JY&pwhwuwnO6pp, dwubwygtiny gnpéhl, hptbg hGunbnigntbltpp wewp £ w-
npwnpthbt gpwynp duny, L wyn hwunweninpp wijwayt) t «Npnznidy:

huy Cwhwihp Cwhwdhpwbp, «Npnquyp Gwrwg»-ny Gwiuwwnbubiny ghunwy
wOdwlg” dwubwgbnbbph Ywd thnpédwagbunlbbph hGunpwnnunp, 127-nn L 173-pn
gintjubttpny pwgh wyb, np wewnnipjwbp ywpunwynpbgpty £ 0pwbg GHwwndwip w-
rwOAGwyh hnquénipintt gnigwptinti, uwhdwb] £ Owl, pt nypbp Ywpnn GG hwa-
ntu qw| npwtu dwulwgbwnlbp Ywd thnpdwgbuinltp, dwubwynpwwbu, np. «Uwu-
Guagtiwnp, pwlh nGr hp Jupwtnhg unnpugpyws Yywjwaghp sh unwgtl, npny &-
pwfuwynnpynud £, np uw Ywuwwnw dwubwqgbunn £, hpwdnibp snibh hGpGnipnel
gpwnyb) hp wnphGuwnny»:

Onpdwgbwnh npwywynpiwb hwpgp nteuu 1992 pqwlwOhbt Ywplnpb) £ Gwl
QGpwanylt nwunwpwbp L wpunwhwynt] hGnlw) hpwywywb nhppnpnnudp.

«L0ubnipywb wrlbnY ppGwywb gnpétpny thnpdwpbtnipntbbbp Yuunwpbnt
wpwyunhyw, << abpwagnylt nwunwnpwoh wisanwdp Gonid £, np nwunwpwbbepp b
Owfuwpbbnipjwlb YwpdhbbGena ontlphl hwiwwwwnwufuwb thnpdwplbnipntd GG
Gpwlwyned gnpéh hwiwp Yuwplnp Gowbwynegynit ntbbgnn hwbgwdwbpltpp wywp-
gbnt hwdwn:

Apw htn shwdwiwlwy nwuinwpwObtenb Gppedt thnpdwpbbnipntt G0 Gpwlw-
yntd wwngbnt wjbwhuh hwpgbn, npnbg (niénidp hwuinney ghinbhpbtp s60 wwhw-
ontd, Ywd thnpdwgbwnlbph weele hpwwywb L wy pGnyph wylwhuph hwpgbp GO
nGnd, npnbg WwwnwuuwboBpp nnipu G0 qwihu Gpwbg hpwywunigjwb uwhdwbbs-
nhg:

«L»

11. QwuwnwpwObbpp wbuwnp t hwoyh welkl, np thnpdwgbwnhl wrwownnpywdé
hwpgbpp L npwg ytpwpetnuwg thnpdwgbinnh Gapwywgnipinibp s60 wpnn nnipu
qw] wlb wbodh hwwnny ghnbihpbtph uwhdwOOGphg, nphG hwadbwpwnytbp £ ¢khnp-
AwplOnipjwl Ywwnwpnudp (€ pp. nwuwn. op. 66 hnnywd): Ytwwnwpwbbbpp swbwnp k
pnyp nwb thnpdwgbunh wew wjlwhuh hpwywlwb hwpgbp nbGine, npnbp 60
dunbnid Gpw ppwydwunipjwb 469 (ophbwy wbnh t nlGgb] wprynp hwithunwynid
Ywd ywywunpn, uwwanigintt Ywi hapbwuwwbnipnil L wyi0):

«»



118 MGwnngynth L hpwynibp N 2 (99) 2024

QOwhwwbiny thnpdwgbunh hbwinlnipntbtepp, nwunwpwbbtpp wwnp b hwyyh
wr060 Opw npwywynpniip, hOswbu Owb wb hwbgwdiwbpp, pt GEpYwywgyb) GO
wpnynp hnpdwgbunhlt pwydwpuwn Gneebin b hGunnwgnundw b wwwnws opjtyunGbp»*:

Onpdwghunwywb gnpénibtnpntlp Ywpqwynpnn hpwdwywb wywnbph po-
nnodwb, dounwwbu gnpénn wllwfu npwywynpiwl hwbdbwdnnny uwnbnébint
wlhpwdbwunnipniop nwphObp wewe UGp Ynndhg Onybwbtu Ywplnpdb) £ L wpybg
hwiwwwunwufuwb wewownynipntbbbnp:

£4-ntd gnpénn opbhunpnipjwip thnpdwgbunh hwdwp uwhdwOJwdé npnawyh
swithwOh06n, uwhdwOwthwyndbbp Yuwd wywhwbobbp Gepyuwynidu sjwb, L wnbuw-
YwOwnpth Ywpnn t unwgyb) wjbwtu, np, ophbwy, npwbu thnpdwagbwun hwinbu qu
nwwunywdénipintb nibbgnn wbdp: Ywpénwd Gap, np thnpdwgbunh hwdwnp opGhunpnpe-
jwip wtwnp bt uwhdwlOyh dshwulwywl ywhwielbp L uwhiwbwdhwyniibtnp, opp-
Gwy thnpdwgbunp wbuwnp  wnnhpwwbunh hw)peGha, |hoh gnpéniGwy, npwlwynp-
Jwé, nbblw << pwnwpwghnipintl, pwnpdpwagntio Ypenigintl, wbgwé |h0h ghbyn-
pwywb Swrwynipintl, snibGOw nwunywdénipintd Ywd thnpdwgbnh w2fuwwnwbpp
funspnnunnn hhywbnnipnil, weyw sth0h yGpohthu GYwwndwdp ng wpnwpwgdwb
hpdpny ppbEwlwb hGunwwbnnudp nwnwnbgatint dwuhb npnznid L wy(G:

Utip ywpshpny, ybpp Gdwé hwpgtpp 06pljuynidu hpwuinww 60, pwbh np hwb-
gwgnpénigwl thwuwnh weywnipjntbp Ywd pwgwywynipinibp hwidwiu Ywudwds
thGnid thnpdwgbuinh Ggpwywgnipynibhg:

3. GanuyusntHa3Nku

Uwnpénid GOp, np wtwp £ plnnibyph nwunwywl-thnpdwghunwywb gnpént-
GGnipywb dwuhb opGlp, npp Yywpgwynph ninpunhb yGpwpetnnn yepp pbGwnpyywéd
pninn hwngtpp, hGswbu Owb YuwhdwOh thnpédwgbunh unghwjwwb Gpwfuhpbtnp:

<wyyh wrlbnd, np pwgh pptwnwunwywnpwywb ninpunnhg, hwwnniy ghuntihp-
GGpp thnpdwgbwnbbph Ynndhg (wGnpe0 Yhpwreynd GO OGwb pwnuwpwghwnwuunw-
Jwpwywb L wy ninpunbbpnid, nwuinh upbnp  Gwb shwubwywb optbpny «hw-
wnniy ghunbihp» hwuwgnipjwl, thnpdwgbunh dwubwghwnwywb dGrGwhwuntpjw,
Gpw Ynndhg dwubwghwnwlwb Ephywh YwanGleph wwhwwodwb Jepwpbpw
npnyelUEnh uwhdwbnudp:

Pwgh wjn, <<-ntd wlhpwdtwn £ unbnéb] daunwwtu gnpénn wllywfu npwyw-
ynpdwl hwOdbwdnnny, npnnbn t| wtwp t npwywdnpytb (npnpytla thnpdwagbunh
dwulwghunwywb dGrGwhwuniinitp) << pninp thnpdwghunwywb hhdbwpyatph
thnpdwgbuinbbpp: Wn hwodbwdnnndh Ywguh ke wtwp t Gepgpwydtl, ophlwy,
GGpYwihu thnpdwghunwywb hwunwunneentGbbph hnhwywynp wfuwwnwyhglt-
np, YnhohGwihunhywywb wnbGubhywih, nwunwywb pdynipjwb, hngbpwbnipjwd,
hngtpnidnipjwl L wy npnpunph ghnbwywbbGpp:

Lowé hwbdbwdnnnyh wpfuwwnwbpbbpht Ywpnn t, Gppbdb b wewp £ Ow-
funnnh wjb thnpdwgbuinltiph |pwgnighs wnbuGhyw-YnhdhGwihunhywywt Gwpuw-
wwuwnnpwuwnntpintbp, npnbg hwwny ghuinbihpbtpp wewp ' qwhwwnytl: Unwhuh
Owuwwwuinpwunnegintd ywpnn £ ppwywlwgyt] dwulwghnwgywéd thnpdwgh-
nwywl hwunwuinnegntbbbph Ywd neuntdbwlywb hwuinwunnentGbbph pwquyh hp-
dwb Yypw, Ywd b wewnp E uinbndyh hwunndy swulbwghunwgywé nwpng:

SYyjw; hwbdbwdnnnyp wbwp t wwpgh thnpdwgbwnbbph dnuin hwwnny ghunk-
LhpGEph, hdwnipinLbGEph weywynipintbp, dwulwghunwywb dErGwhwunipintlp, wy-

T Stu «Bpbwlwl gnpétpny  nuwnwywG  thnpdwpblnipiwb  Gwuhl»  {wjwuinwlh
Lwihpwwbunnipjwb gbpwagntyt nwwnwpwOh witanuih 1992 pywywbh dwyhuh 26-h npnznudp

2 St'u wybh swapwiwul Qwiunua U.U., «Uwubwgtunh hwwny ghinbihpltph L nputg
Uhpwrdwl pptwnwunwdwpwywb L yphdphbwihunhywywb hhdbwpubnhpbtpp», wwnbOw-
fununtpntl, 185 L9, Gnluwul 2012:
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uhOpl hOswGu hGunwgnuniyntbbbp, wjbwbu k] hwGgwgnpénigywb  Onpwywb
hGuptp L wy hpento wwwgnyglbp npnOGhu, hwynbwptpthu, $hputihu, ybpglt-
thu inbfubhyw-YphdhGwihuinhwywb dhongbtpp hGplnipntyb Yhpwebine uwpnnntpe-
JnLbbBnG nue hdwnnipyncGObpp, pwbh np gnpénn opGlunpnigwdp thnpdwgbuwp Owl
wwwgnignnwywt Ywd Jwpnipwiht wy gnpénnnigjwl juunwpdwOp dwubwygbint
Gnwlwyny t odwlnwynid ywpnyplh hpwywbwgltnn dwpdbha:

Gy Jtponid, hOswbu wpntl 076) GOp ytplunid, pwOh np hwwnny ghnbhpltpp
L hdunnipnibO6pp gwOywgwdé Gwywwnwlwninnywdé gnpénibbnigyulb whpwdwl L
$nibyghnbu Yepwny thnuuwwygqwéd pwunwnpwiwutn &0, hbsp hpwywghnptl
wdpwapybl £ Gwl << ppbwywb nwunwywnpnepjwb gnpénn onptlugpph 59-pn hnn-
Jwéh 1-h0 dwuntd («... hwwnniy ghinbihplph Ywd hdwnnipyniGbGph oguiwgnndé-
dwdp ...»), 60-pn hnnwéh 2-pn dwuh 3-pn Yewnid («... hwwney ghinb hplsph Yud
hdwnntgntbbGph 2powlwyhg ...»), 91-nn hnnwdéh 1-h0 dwuntd («... hwwnniy ghunk-
thpGGph Ywd hdwnnipnibGbbph ogunwgnpédwdp, ...»), 92-pn hnnwdéh 1-h0 dwunid
(«... hwwnniy ghinbhplEph Ywd hdnneginubbenh oguiwgnpsdwdp ...»), 257-nn L
259-nn hnnywélEpniy, niuuinh optlugpph tnnpwilwpwbnipntop wwhwwObint L npn-
2wyh dEYOwpwOneINLGOGphg funtuwihGint Gwywwnwyny wrewownpynid Ghp 59-nn
hnnywdoh 3-pn dwunid «ghuinbihplbph» pwrhg hbGunn |pugltp «L hdwnnipinibGGph»
pwrbpp:

AKTYAJIbHbIE BOIMNPOCbI CTATYCA 3KCIEPTA KAK
NYUA, COOENCTBYIOLWENO NMPOU3BOACTBY

ApTyp HaxosH

LHoueHT kaghepbl YrorioBHO-NPOLECCYaribHoro npasa
U KpUMUHaIMCTukn EIY, KaHauaart opuanyecknx Hayk
arturchakhoyan@ysu.am

ORCID - 0000-0001-5315-946X

AbcTpakT: B cTaTbe ObinM U3y4YeHbl MOMOXEeHUs OeNCTBYILWEero 3akoHoAa-
TenbcTBa PA, Kacawwmecs crtatyca akcneprta, C y4eToM Takke Toro, 4to 30 uioHs
2021 roga 6bin NpuHAT, a ¢ 1 nonga 2022 roga Havyan eNcTBOBaTb HOBbIN YTONOBHO-
npoueccyanbHbll kogekc PA, KOTOpbIM OblfiM YCTaHOBMEHbI COBEPLUEHHO HOBbIE
noaxodbl W MOMNOXEHWS B OTHOLIEHUMM MpoLeccyanbHOro craTyca 9KchnepTa,
npoueccyanbHbIX  OEWCTBUWA, MNPOU3BOOUMBIX MO  MOPYYEHUID opraHa, ocy-
LLeCTBNAOLWEro NpoM3BOACTBO, NpaB 1 06s13aHHOCTEN NocneaHero.

B cBeTe peweHua nneHyma BepxoBHoro cyda PA, npaBoBbIX MO3WUUNA
KaccaumoHHoro cyda PA u nonoxeHwn gencreytoLllero YronoBHO-NpoueccyansbHoro
kogekca PA 6bin KpaTKO MpeacTaBneH CcTaTyC 3KCcnepta, OCHOBHbIE Lienu
[eATenbHOCTU, OCYLLECTBNAEMON IKCNEPTOM, U 0BCYXAEHbI HEKOTOPLIE BbITEKAKOLLNE
13 3TOro BOMPOCHI.

Kpome TOro, yuutbiBasi, UTO B HAcCTOsILLEE BPEMSI HET OMpEefeneHHbIX €4MHbIX
KpUTEpUEB, OrpaHWyeHMn wunu TpebOoBaHWNW, YCTAHOBMEHHbIX OEWCTBYHOLUMM
3akoHodartenbcTBoM PA ans akcnepTta, B cTaTbe 00CYyX4anvcb BOMPOCHI MPUHATUS
NpaBOBOro akTa, perynupyroLwero aKCnepTHy AeATenbHOCTb, CO30aHUSA MOCTOSIHHO
OencTByolEen He3aBUCUMON KBanuUKaLMOHHON KOMUCCUW, KOTOpbIe, MO MHEHWIo
aBTopa, SBNSAKTCHA akTyanbHbIMW, MOCKOMNbKY Hanuyine unuM OTCYTCTBME (hakTa
NPecTynneHns YacTo 3aBUCUT OT 3aKroYeHUs aKcnepTa.
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Bbina nogyepkHyTa BaXHOCTb MpUHATUA 3akoHa O cyaebHo-akcnepTHOW
AesTENbHOCTU, KOTOPbIV B ApMEHUM ByayT perynupoBaTtb BCe BONPOCHI, KacatoLmecs
3KCMepTHOM cdhepbl M MPABOBOrO CTaTyca 3KCNepTa, a Takke onpeaenuT coumarbHble
rapaHTUK aKcnepTa.

KnioueBble crioBa — Hayka, TexHuKka, Crneymasnuct; 3KCnepT, CTaryc, HasbiK;
CroCOBHOCTb, CrIocOOCTBOBATD, 3aKITIOYEHNE, CY.Ae0HO-IKCIEPTHBI.

TOPICAL ISSUES OF THE STATUS OF AN EXPERT AS A
PERSON ASSISTING IN THE PRODUCTION

Artur Chakhoyan

Associate Professor at the YSU Chair of Criminal Justice
and Criminalistics, Candidate of Law
arturchakhoyan@ysu.am

ORCID - 0000-0001-5315-946X

Abstract: The article examined the provisions of the current legislation of the
Republic of Armenia concerning the status of an expert, taking into account also that
on June 30, 2021, the new Criminal Procedure Code of the Republic of Armenia was
adopted, and from July 1, 2022, the new Criminal Procedure Code of the Republic of
Armenia began to operate, which established completely new approaches and
provisions concerning the procedural status of an expert, procedural actions
performed by him on behalf of the body carrying out the production, the rights and
obligations of the latter.

In the light of the decision of the Plenum of the Supreme Court of the Republic of
Armenia, the legal positions of the Court of Cassation of the Republic of Armenia and
the provisions of the current Criminal Procedure Code of the Republic of Armenia, the
status of the expert, the main objectives of the activities carried out by the expert were
briefly presented, and some issues arising from this were discussed.

In addition, given that currently there are no certain uniform criteria, restrictions or
requirements established by the current legislation of the Republic of Armenia for an
expert, the article discussed the adoption of a legal act regulating expert activity, the
creation of a permanent independent qualification commission, which, in the author's
opinion, are relevant, since the presence or absence of a crime is often depends on
the expert’s opinion.

The importance of the adoption of the law on forensic expertise was emphasized,
which in Armenia will unify all issues related to the expert sphere and the legal status
of an expert, as well as define the social guarantees of an expert.

Keywords — Science, technology; specialist; expert; status, skill; ability;
assistance; conclusion, forensic expert.
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Lwdiwrenunwaghp: UawOynigjwlb hpwynibph™ npwtu hpwynibph hwiwywngh
Ywrenigywsépwihb tnwpph yGpwptpuwy pE hpwynibph wnbunipnibnid, pt” gnpélw-
Ywinud wew sk shwubwlwb dnuinbgnid: ££-n1d sjwl ghunnwywb hGunwgnunnipynil-
O06p JbpnOpjwy fubnph Ywwwygnipjwip, nwunh wfuwwnwipp Owwuwnwy o hb-
nwwbnt| wrwohl hGpphlt wrwy ubtwaynipjwlt hpwyntbph pnwinwyuwihb L nbuw-
ywh pOnipwaghpp, wylnithGunb thnpéb) huinnwytglt] npw wnbnb nu ntpp << hpwynt-
ph hwdwlwpgnid: Cuwn htnhOwybttph ubwOynigjwb hpwynibpp pwpn, pwqiw-
26pun L hwdwihp hpwynibph hwdwywpgh Yuenigqwépwihb tnwpn t, hGshh wipnn-
onyhl pGnpn s60 hpwynibph wnbunipjwbp wpntb huy hwyunbh hpwynibph hwdw-
ywngh wrenigwépwihb tnwppbphg nplt dGyh hwwnywbh06pp: Nuunh wewowpy-
ynud b inbGunipjwb dk9 Genpn0L; ubwbynipjwb hpwynibphb Ywd hpwynibph hwiw-
Ywpgh Ywenigwdpuyht hwiwbdwb wnwpptpp pnpnznn Gnp wuwnbgnphw, hGsh
wdpnnonyhlb Yhwiwwwwnwufuwbh npwbg pbnyphb: Yw Yuwwnwnpnuip fwywb wg-
ntgnipintl Ynibbbw hpwynibph inGuwywb L gnpétwywb wenwdbbpny quipgugdwl
Jpw, pwbh np hpwyntbph hwiwywpgh Yuwengwépwihbt tnwpph hunnwy pbnpnont-
dp L npw wwunywlbihnipjwb yphwanudp Guywuwnnud 60 hpwdwyhpwe wypwywnp-
Ywynid fubnhpbBphg funtuwdhGinia, dhwubwywb dnunbgnudbbph dbwydnpdwlp b
qungwgiwl hErwbtlywnltp G0 uinbnénLy:

Pwlwih pwetp — hpwynibph hwdwywng; hpwynibph hwiwywnpgh Ywrenig-
Jwépwiht vwppbp; ubwoynigywb ppwdnibp; Gnupwywl L Jwpnipwihb Gnpdbp;
hwOpwjht L dwubwynp hpwynibp; hpwynibph hwdwywnpgh hwdwhp Yurenigwé-
pwjhb vrwpp; puwnwpwghwywb nuunwyuwpnipjwb tnwppEpwyywdé

1. LGNPUDNHE3NFL

UGwoyntpywb hpwynitph hpwyniaph hwiwywngh YwenigwépwihG tnwnnk-
nhg nplt dGYhG (hpwynibph &jnin, GOpwZnin, hGunhwinin) wwwnwibnipjwi
hwpgp Uunwwbu Bnbp £ tnGuwlywb pGhwpynidbeph wewpyw: Un hwpgh Juwwy-
gnipjwip wnGuwpwObbph dnun weyw GO nwpwywpénipnibbbp, dwubwynpwwtu
ubwOynipywl hpwynibpp nhinwpyyned £ nputu.

1. pwnwpwghwywb Yuwd webnpwiht, nGntuwywb hpwynioph hGunpunnen,

2. hpwynibph hwiwihp hGuinhwnniwn,
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3. uho&ntnwihb hGuuinhwnntwn,

4. opLGunpnipjw hwdwhp &nin’,

5. hpwyntbph hGpGnipnyyl &nin3, b wyiG:

Lwuwnh nbGbwind wyb, np pE wbunipjwl 069, pE” gnpstwywlnid wreyw sk
ubwoyntgwl npwbu hpwynibph hwdwywnpgh Ywenigwdépwiht wnwnpptphg nplk
utYh0 wwunywlbnipgywl hwpgh ytpwpebpw; shwubwywb dnuinbgned, hwy hGuiwgn-
wnnnO6ph 2powlnud gnpbpt |hnyht pwgwywynud G0 pGhwpyynn ptdwih ytpwpebpwg
niuntdGwuhpnipntGOtpp, unyb hnnuwény hGwpwynphbu Ythnpdkhp npnawyhwglt
ubwbynigwb hpwynibph inbnb nu nbpp <wjwunwbh <wopwwtnnijwb hpwyntb-
ph hwiwywnpgnid, pwbh np ytpohGu nth innbGuwywl L gnpébwywb fwywb Gpwbw-
Unipyntl, pwlgh hpwynibph &ninh hwenn dLwynpnidp hpwynibph Yuwbnbbtph
wpnyntOwytbun Yhpwrdwl hpdbwywb gpwdwywoh t: Ugbiht, hwuwpwynipnibnid
Gnpdwwnhy hpwywywb YuwpgwynphsGtph hwdwhnibs, tnpwdwpwOnptlt wdpnnow-
Ywl hwdwywngh unbnéncdp, hbswbu Gwl Gnpdwwunhy hpwywywb wywnbph hwdw-
wpgnuip pny G0 wwihu wOhpwdtn hpwjwywb Gnpdtpp wpwag npnbbp b
gqunot3:

UGwOynigjwb npwbu hpwyniGph hwdwywpgh hGpOnipnyb Juenigdwépwih
wnwnph pOntpwgpiwl hwiwp ogunyb| Gop qupqugliwb nhwiGyunhywywb pdprh-
dwl (Wwuwndwywbnipjwb uygpnibph) dGpnnwpwinipintbhg, npp ns wy has t, pw
hGuwgnunynn opjyunh inpwiwpwlwywld wpunwwwunybpnedp: Wu deennh nhppb-
phg ubGwGynipyntGlb nruntdbwuppybl £ npw nhbwdhy qupgugiwl gnpéplpwgnid
GYywuwnh nOGOwny npw Ywwp L Ywjuwénipntbp pwnwpwghwywb b pwnwpw-
ghwywl nwunwdwpnipjwb hpwyntbplbphg: Uhwdwdwlwy ogunwgnpéyt) GO Gwb
wjbwhuh dwubwynp dbpnnbtp, haswhuhp G0 hpwd whwitdwwnwywb, nGnniyunhy L
nwunwywb ypwynmhywih pnhwbpwgdwl dtennbtnp:

2. PNFL LGSu2nsntEB3Ntu

Wuwtu, hpwyntaph Znin £ hwdwnynid ppuwdwlwb Gnpdtph wyl hwdwygnip-
Jnibp, npp hpwynibph hwdwywnpgh hGpGnipnyb dwu £ L Yywpquygnpnid b npwyw-
wbu dhwutie hwuwnpwywywo hwpwptpnientGGEph npnpun’ hpko hwwnney depnnnyg:
Uty wj nbuwytunnh hwdwdwyt' hpwynibph &ninp hpwdwywb Gnpdtph L hGuunh-
nninlGph wrwbdht wdpnneonipinth £, npp Ywpgwynpnud £ dhwwnwpp unghwjw-
Ywlb hwpwptpnipnibbtp, h0s0 wpunwgnned £ hwdwywpg dLwdnpnn wwbph w-
J6ih pwpdp dwywpnwy L panipwgnynid £ npnawyh wdpnnowywbnipjwdp L hGp-
Gwywnnipjwdp®: bpwynioph ninp GEpyuywgynid £ Gwb npwtu «wbwnnipnLbanid
gnpénn hpwywywl wdpnneontpjwl Yuwrenigywdpwihb, Yugqiwytpwwlwb werwbdhl
L wopwdwlbh dwu (Znwn), hpwywywb hwdwywnpgh pnpny wnwpp, npbG wpwnw-
hwjwinnid £ hp Enugnibp quipqguigdw b hwiwwwunwufuwb thnipned, ncbh hpwywywa,
wOhwwnwywb pnhwOnp hwnywbh206p L Gwuwwnbudwé b hwuwpwyw)bnipjwb
htuin Ywwbph npnwyh nwpwéph (pinyh) depnnwpwlnptl dEYNLLWgGYwd Yuwpguw-

' St'u Cokonoe A. [I. Mopenb MHCTUTYTa HeCOCTOATeNbHOCTM (GaHKpoTCTBa) B CuCTeme
poccuiickoro npaea, «BecTHuk Hayku» Ne 12 (69) Tom 4, Mockea, 2023, Lo 562:

2 Stu TemokuHa M. B. [lpegmeT, MeTod, UEnW, MPUHUWMBI U UHbIE XapPaKTEPUCTUKU
KOHKypcHoro npasa // Tpyabl iHcTutyTa rocygapcTea v npasa PAH, Tom 12, Ne 6, 2020, t9 65:
3 St'u Bubuno B. H. Teopus rocynapcTsa u npasa, [MpaBo v 3koHoMuka, MuHck, 2015, £ 126:

4 Stu Jdwnwpywa U Q. MGwnpywl L hpwdniaph wnbuniegniG-2. “wuwfununieyniGbtn,
GpLlwOh wewnwywl hwiwjuwpw, Gplwb, 2017, Lo 189:

5 St'u Anekcees C. C., Apxunos C. U. Teopus rocygapctsea v npasa, M., 2005, to 270:
https://www.at.alleng.org/d/jur/jur401.htm (Jtpohl dnituinp 23.09.2024):
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dnpiwl hwdwp»': bpwynibph &nintnt wewbdbwglbihu twywb GpwGwynipntl
ntoh Owb npwbg opblunpwlwl wipwgnpiwb wywnh weywinignibp (optbp, optlu-
ghpp)% dbpnawpuwnpui o wdathnting L pngétiny hpwynibph ntuntpjwbp hwjwn-
Gh dnuinbgnuibenla hpwynibph &ninhb pGnpn hwuinywOhyG6ph yspwptpw) unwg-
Jnid &, np hpwynibph &ninp 1) hpwyniGph hwiwywpgh hapGnipnyb dwu £, 2) npw
pwnywgnighs dwub 60 Ywginid hpwynibph Gopw&ninp(tnp), hGunhwunniunp(Gtpp)
L Gnpdtpp, 3) npwb pGnpn GG hpwynibph Gnpdtph wewyb) ubpun Juwywoéntp)nt-
Op, wipnnowywlnienitbp L hapbwywnnipinibp, 4) nibh hptb hwwniy Ywpgwynp-
dwl wrwpyw, hGsh Ywginid GG npwlwwtu dshwube hwuwpwywywb hwpwptpnie-
jniabbp, 5) wewadwOnud b wewpywb dbwydnpnn hwwnnly dtennny(Gtpny), 6) Yn-
nhdhywghwih wpnynibpnid unnwOnd £ Gnpdwwnhy pOnyp, 8L, 7) wrwbdGwlnud £ hp
GGpph0 Ywrenigywépny pUnhwbnip L hwwnny dwubph pwdwOdwip:

hpwyniGph Ghpw&ninp dLwynpynid £ hEunlyw) ywjdwbtsph welwjnipjwdp 1)
hpwynibph GUpw&ninh dwu Ywguinn dh 2wnpp dhwuwnwpp hGunhunnunbbph dhwyn-
pnid, npnbg pOntpwgpwywl b hwwnney pOnypl nu gninught dGyntuwgywéntpinlp,
2) npw Ywqgunid 66 pnhwOnep hGuinhuninenGbp Ywd hGuinhunnunbBph fudptp, 3)
npw Jwup Yuqginn hwuwpwlwywba hwpwpGpnipiniGbtpp shwuwnwnp 66, huy hGu-
unhwnniinOtpp’ «dwubwghunwgywé» b «inwppbpuwyywé»®:

huy hpwyniGph hGunnhunnnuuinp hpwywlwb Gnpdbph hwdGdwwnwpwnp tnpp,
yuyntl funidp £, npp Yuwpgwynpnid £ unghwjwywb hwpwpGpnegintbtph npnawyh
inbuwy*: Uy nbuwytnbbph hwowdw)t' hpwydniph hGunpunnunObpp Ynsywé G
Ywpgwdnptnt hwuwpwywywb Yuwbph wewtdht hwwndwdélbbn, Yynndbp: hOunp-
wnninp hpwynibph &ninh pwnywgnighs dwu t, piny, onwy, L wikh &nin pwqiw-
ehy hGunhwniinbbp niGh®: haunpunnuinObpp upnn G0 (ho6p gniqwght L dhesjnt-
nwhG (hwdwihn)®:

<wny £ 6261, np pwdwubhb upphb £ hpwdnibGph &nintpp dhdjwaghg b npwbp
hGuwinhwinnuinbbphg nwpwbowwnbip, pwdh np wlhpwdbwn £ funpp yeppniénepnil
Ywuwnwnb] niuntdbwuhptind npnpuinh hpwjwywb ywpgwynpdwb wewpywb L dGpn-
np: Wu wuwydwbabbpnid wohpwdtwn | hEppwywinipjwip pGawnybp yepnbjwy Yw-
wnbgnphwbpp:

Lwyinbh t, np hpwyniph Yyuwpguynpdwb wewnpywb Juqdnud G0 wjb hwuwpw-
Ywywl hwpwptpnipintGbpp, npnbg weywynipjwip 60 ywjdwbwynpynid hpwyntb-
ph wnywy &intnh GnpdGph gnynieyntbb nu gnpdnnneeintlp: Lwupwl winpwnwrOwip
ubwoynigywba hpwynibpny Ywpgwynpynn hwuwpwywywb hwpwptpnipniabtph
panyphlt Ywphp w Owfu L wewe pwgwhwjnbint ubwOynigwb hpwynitbph hwu-
Ywgnipyntp' hwpyh welbiny ghunbwywbabtph wewe pwywd nbuwytnlbspp npw
hpwywywb panyph twywb hwunywbhy06ph yGpwptpjwy:

1 St'u Kypmiok I. M. Otpacnb npaBa kak 3MeMeHT cucTembl npasa (TeopeTukonpasoBoe
uccriegoBaHue): auc. ... kaHa. topug. Hayk. Kpacvogap, 2004:

2 Sk'u KonotkuHa O. A., Moposoea A. C., firodaposa U. [I. Teopusa rocynapctea v npasa:
YyebHoe nocobue / Mocksa : UHOPA-M, 2021, Lo 294:

3 St'u Mun6anees A. B. MNMogoTpacnb npaBa Kak 3MeMeHT CMCTEMbI NpaBa (Ha npumepe npasa
MacCOBbIX KOMMYHMKaLuin), BectHuk KOYplY. Cepus «[Mpaso», Tom 13, Ne 4, Yensbuxck, 2013.
4 St'u Martyaoe H. U., Mankko A. B. Teopusi rocygapctsa v npaea: Yue6Huk, KOpucts, 2004, to
151:

https://pravo-olymp.ru/wp-content/uploads/2013/04/TGP_Matuzov_Malko.pdf (4y&pohlt dniuinp
23.09.2024):

5 St'u Gnyb wnbnnud:

6 St'u Anekcees C. C., Apxunos C. W., Kopenbckuit B. M., NleywmH B. W., Mepesanos B. [.,
MyukoB O. A., PycuHos P. K., Cemutko A. M., Tapacos H. H., Llabypos A. C. Teopus
rocygapctea u npasa, M., 2005, t9 270:


https://pravo-olymp.ru/wp-content/uploads/2013/04/TGP_Matuzov_Malko.pdf
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Wuwtu, 4. 3. Mnwnbnnwnint wewownynid Ep wrnwppbpwytp dpgnipwihlb h-
pwyntOp L dpgnipwiht Jwnnyp hwubwgnipintbbtpp hwdwptbiny, np dpgnipwihb p-
pwyntOpp dwubwynp hpwynibph, huy dpgnipwiht Jwpnypp hwGpwiht hpwyntbph
hGuuinhunuinbtp 60 Ukp unshpend dpnGojw) pwdwinti-nwuwywpgnidt wytpwl
L inbnhG sk, pwOh np ubwOyngywb (Ywd dpgnipwihb) hpwyntbp L Jwpnyp hwulw-
gnipntbbtipp ubpunnptlt hnuuwywé GG L s60 Ywpnn gnynipyntd ntbGOw) dhgjwG-
ghg wOwlu, pwgh wyn, npwbp dhkbnylb Gpunyph npubknpdwb dLbp &G, npnGp hw-
pwptpwygynid GG hGswbu dwup L wdpnnop, niunp Gwwuwnwywhwpdwn § ubw-
Untpjwlb hpwynibp Gapniypp nthinwpybp npwtu hpwyntbph hwdwywnpgh phGwnpyynn
wnwnph pnhwOpwywb pnpnanid b nwpptpwyt, npw nupwwb L Jwpnipwihl
plnyph GnpdGph hpwywywb pGnypp winwhuny wewyb] hwiwywnpgwihb L Ywln-
Gwywpgwé nwndbbiny hpwynibpp L npw hwiwywpgp: UNLpwhpwywywb L Jw-
pnipwihbG GnpdGph hpwywpwlwywb panyph hwqwredwdp wbhpwdtwn b hpwynto-
ph hwuywgnipjntp dLwytpwtihu plngét, hpwynibph Gnpdbpny Yuwpgwynpynn b
Jwpnyph 2pewlwybtpnid gnpénn  hwpwpetpnipntGtph Gwb wpunwnwunwywl
ynnadp, hosp hwunwwbtu Ywnpgwdnpynud £ hpwynibph Gnupwywb Gnpdtpny L nibh
Fwywl Gpwbwynigintt yuwpnyph 2nowbwyitpnid weweowgnn nwwnwywnpwywb hw-
pwptnnipnt0bGph pOwwbnb pbpwgph wwwhnydwb Yypw, pwbh np wewbg wp-
nwnwunwlwo pbpwgwywngbph Yhpwrdwl ubwOynigjwbt Jwpnypp fuhuwin gph,
huy npw pnilb Gwwuwnwybbpp wahpgnpétih Yhatha:

huy U. 4. SGyniyhbwhb, nmwiny dpgnipwiht hpwynibph hwuywgnipgntbp, hwuwn-
Ywwbu plngdt; t Yywpgwynpynn hwpwptpnigyniGbtph Ginipwhpwywywb ynndp.
punn Opw apgnipwihb hpwynibpp neudnebp | ywpunwwwbh wodswnnibwynipjwb
(uGwOynLpjw0) dwuhl, GnpdGph hwdwywng t, npp Ywpgwynpnud £ wyb wwpuw-
wwbbbph hpwyntbplbnb Nt wwpunwywbnigntbbbpp, nyptn, gnyph wipwywpw-
pnipjwlip wwjdwlwynpywé, s60 Yuunwpnid ywpuwydnpnigntbbbpp wywpunwwnb-
ptnh L Gppnpn wodwlg GYwundwdp?:

Leinbwpwn, vGwalympuul Anwynigpp nwinwnwO OGpywywgynn ubwbynipyw
(Gwb JuinwGgh) nhdnwdh pGOnigjwOp, wpunwnwunwywb dejuwbhgqibbpny Jwnpnyph
wwuwpwd plpwgph wwwhnydwlp L gnpéh plOnipjwdp npnnudbbph Yuywgdwbh
ninnwé nwunwpwah b Jwpnyph dwulwyhgtbph gnpénnnipyntbbph L npwbg
hGunlwbpny wrwewgnn hwpwptpnientGbtnh hwdwygnipincb £, np yuwpgwydnpynid
E uGwOynipywb hpwynibph GnpdGpny L wdpnnowglnud Ynbyntuin ubwbynipywb gnp-
6ny nwunwywl L wpunwnwunwywb gnpénilbnipjwl uwhdwbOBpp:

buly vbwlyniiuwl gnpd wujwédn Ywpbih £ pGnpnztp npwtu hpwywyw fuGnhn,
npp 6wab] b ubwaynipjwb L pwnwpwghwyw, Gpptdt dhwdwdwlwy Gwl pbunw-
GEYwh, w2uwnwbpwyihl, hnnuwyhb, hwpywiht wd Jupswywb hpwdnibpnd Yup-
qwynpynn hwnpgtnph 2nne, hGsh websynid b ywpunwwwbh weyw Jawpwihb wwnp-
wnwynpnipntbO6ph sywwnwniwbp, npwbg yuunwpdwb hwdwnp gnyph wipwywpw-
npnipjwlp, wwnpunwwwbh dnun ubwbynipgiwb hwwnywbh06ph weyw)nipjwp, ybp-
ohbhu nbd gnudwph prOwgqwOddwb Ywd gniyp hwbdbGnt wwhwbeoh GGpYwjwgliw-
Gp, hOswbu Owl wwpunwwnbptph wwhwbobtph pwywpwpdwb hwiwp hGwpwynn
Gnwlwyltphg (Wwpunwwwbh (nidswpnud, Phbwbuwlywb wennowgnid) nplt dtyh
paupnipwbp, L wwhwbenud £ opblpny uwhiwbOjwé pbpwgwywngny (puénid’ npw
hpwywuntpjnt0b ntbbgnn wtnwlwb dwpdbh Ynndhg: Cuwn Enipjwb, Onthpnid og-
wnwgnpéynn «ubwbynipjwb gnpd» hwuywgnipjwl uwhiwbwnpwhpwywywb pn-

' St'u MonoHponyno B.®. KoHkypcHoe npaso, M., 2001, ty 34:
2 St'u TerokuHa M. B. OcHoBbI KOHKYpcHOro npasa, Bontepc Knysep, M., 2004, k9 60:
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Jwlnwynipintbp pwgwhwjnbihu << vwhdwlwnpwywl nwunwpwip hwdwbdwb
Ggpwhwgiwh b GYG™:

UGwOynigywt hpwyniaph Yuwpgquynpdwl wewpywb. Ubtnpwnwrlwind ubwo-
ynipjwlb hpwyntbph wrwpyuwiht' Gwfu L wewe wlhpwdtwn § pwgwhwjinb, ubwo-
Unigjwl  hpwywhwpwptpnigintbbpp Ywpgwynpnn  Gnpdeph  pOnypp:  Ytpohlu
wwjdwlwynpdwsé Lt ubwbynipyjwb hwpwptpnignbbtph” ppwynibph  Gnpdkpny
Ywpqwynpybiint wpnynibpnid hpwywhwpwptpnigjwb «wpquwyhfwy unwbwine»
hwOqwdwbpny:

UGwoynigywba hpwynibpp Ywpgwynpnn hpwynibph GnpdbphGa pbnpny £ hwo-
pwihG L dwubwynp, hoswtu Owl Gnipwywd L Jwpnipwihb panypep: Wuwtu, hw-
puwhO hpwyniGpl wrGsynid £ hpwynibph wyt hwindwdéha, npb ninnuiyhnpeb Yuw-
Jwé b wewnnigywbb n npw nidwihb gnpénibtnipjwlp: Ppwynibpp hwbpwihG-hpw-
Jwywb hwiwnpnt hwdwp wbuinp £ hwoyh welb, dh awpp swhwbh206n 1) Yeoun-
pnbwgywénipintbp hwuwpwynipynibnid, 2) jupgwwwhnipjwl dwywpnwyp, L 3)
wunhiwbwywnpgneginebp: Uwnwgynid t, np hpwynibpp npubnpgnid | wyGunwwb
h2luwbnipwb gnpénLbGnw Gl hpwywywb pOnyp wnwiny, hbst wpunwhwjnynid k
wtwnwywb yGpwhuynnnipjwdp 26on nbGind ppwynibph uwhiwbwhwynidbknh,
wOdwOg hwdwn ywpunwwbnipntGbbph werwowglwl ypw L wyb: buy dwubwynp
hpwyniapl wpunwhwjuinynid b wwwytbunpnbwgiwdp, werwbdh( unip)tynbtphl w-
quuinigjwl npwiwnpdwdp: Swpptpnipintop hwbpwhG hpwynibphg wyb £, np
untpjyunbtpp Ywpnn GG npnpnudbbp Yuywgltbp wewlg Gwfuwwbu spugpuwynpnywé
L inhwywihb Yubnbbepp thnfuwntbp nEYwywndb) ubthwywb Ywdpnd, (h0Gny hbap-
Guqwp?:

huy ubwoynipgywb hpwywhwpwptpnegntbbtnb wsph 60 pGYLNLS pwpn L pwg-
dwptpwun pnwlnwywjbnipjwdp, pwih np upgwynpynid G0 dwubwynp hpwyntb-
ph (opplwy wwpunwwwih L wywpunwuwnbptph, Ywd ubwoynigub gnpénd Ywrw-
Jwpsh L wwpwwuwnbptph dhole gnnepyntl nlbgnn hpwydwhwpwptpnegyniGbtpp), L
hwlpwiht hpwyniGph (ophOwy nwunwpwbh L uGwbOynipjwb Jwnnyph dwubwyhg-
G6ph dhole hpwywhwnpwpebpnugntGbpp) npdtpny: Ppwynibpp Yuwpgwynpnn Gnp-
dGpp hunnwly uwhdwO06p 60 wewe pbpntd JwnnipwihG gnpénnnipntbbtph Yuw-
nwniwl hwdwp, L nwunwpwbh nGpp 066 £ win gnpépbpwgnty, huy dwubwynp-h-
pwywywl pOnyplt wpunwhwjnynid t Ynndbph wnbophbGswlywb gnpénnnipntGGtph
wunwniwb hbwpwdnpnigjwb pbdbrdwdp, wpunwnwunwlwbd pbpwgwlwpgbph
Owluwwnbudwip:

h0s yGpwpebpnid £ ubwaynigywb hpwynibph Gnpdbph Ginupwiywb L nwwnwy w-
pwywl pOanyphl, www wohpwdbwn £ G726, np npwbp dhwjuwrtywé 6O, pwGh np
OpGlpp Ywpqwynpnid £ hOswtu Jwpnyph wrwOdbwhwuinynipntbbenpht wrbsynn,
wjuhbplt’ nwunwywnpwywb hpwywhwpwptpnigntbbbp, wlwbtu £ nhwbhg nnipu
ywpgqwynpynn hpwywhwnpwptpnieintbbtpp, wjuhbplb' Gnupwywb, nnnbp wrbsyned
G0 wwpuwwnbptph dnnnyh (unphpnh) thwanpnegintGusphb L gnpénubtnipjwb Ywp-
ahl, Yuwrewywpsh upgwyhdwyhb L [hwgnpnipintbitphlb, wwpuwnbpnbph ww-
hwloOtph pwdwpwpiwb hGppwywinipjwld uwhdwbdwbOp, PhOwluwywb wenn-
owglwl Spwanh 2powlbwybbpned pnyjwunpbih dshongwreniibepht L wy b:

T Stu << uwhiwlwnpwywl nwwnwpwoh phy UMN-932 gnpény 11.01.2011 pqwlwbh
npnanidp:

2 Stu Anekcees C. C. [paso. Asbyka. Teopusi. dunocodms. OnbIT KOMMIEKCHOMO
uccnegosanus, M., 1999, to 68:
https://privlaw.ru/upload/iblock/584/m9x00gdy6cd9eh4tbiSomm22s3pp57Iq.pdf (UGpohlh dniwinp
23.09.2024):


https://privlaw.ru/upload/iblock/584/m9xo0gdy6cd9eh4tbi5omm22s3pp57lq.pdf
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Ulwbynigjwb hpwywpwlwywb pOnyph yepwptnw weyw 60 Gpyne wnbuntp-
Jnb0G6n. pun oplYunwht wnbuntgjw b wyb hhdbynid £ wwpunwwwbh gnypwihl
npnipjwlb Yypw' Opwb hGwpwdnpnigintd sinwiny hp wywpuwuwbptph GYuundwip
Ywuwnwpb] wwpuwynpnipniGGbpp?, uwyuyt pun unipEyunwiho nbuntpywb way-
Awpnibwynegntbp (ubwaynigyntp) wwpunwwwoh hwwnniy ypgwy k, Gpp Gw h yh-
gwyh sk dwpk] hp wwpunptppZ: vepnjwih hwdwwmbpunnd wytinpn sk ook,
nn ubwOynigwb hpwynibph Ywpqwynpiwlb wrewnpywb hGpbwwnhy t, pwbh np
dhwdwdwOwy Ywpqwynpnid t gnypwihb panyph hwuwpwywlwb hwpwpGpnie-
JnL006ph wrwowgiwah, thnthnfudwl L nuinwnpdwb Gnupwhpwywywo L Jupnipwih
ynnatipp, npnGp Ojnipwhpwywywl nbuwbyntbhg nwuwlwb hdwuwnny 60 OnyOw-
Gnud pwnwpwghwyw, Jwpswywl, hwpywiht Ywd hnnwght hpwynibpnid ogunw-
gnpéynn npwig pndwlnwynipjwlp, pwgh nw' gnpéh pbOnitgjwip hwuwnwwnyned |
ubwOy fwlwsynn wbsh Jyepwpebpwp hpwywpwlwywb thwuwn, hGsp Gpuw hpwyw-
Ywb Ywpgwyhfwyh dwu b nurbwint:

Llwuwnh nibGOwiny, np deéwdwuwdp pGowpyynid b ubwbynigjwb hpwynibph
pwnwpwghwywb hpwyntbph hGunhunnin (hOGint hwbgwdwbpp, hwpy £ pwgw-
hwjuinG] ybpohGhu Ywpgqwynpiwl wewpywl dhwdwdwlwy pOngétind npw L
ubwoyntgywl hpwynibph wewnpywitph Ywpqwynpdwb hhdpnid pOywéd nwppt-
pnugntb0Ena nu pOnhwbpnipyntbbtpp: Wuwbu, pwnwpwghwywb hpwynibpp Yuwp-
qwynpnid £ wjl hwuwpwwlwb hwpwptpnigintbOtbpp, npnbp wrGsynid G0 npnyw-
Uh whdwbg gnypwjhb whtpht, wuhbplt uthwywbnigjwbp, gnypwihb whh thn-
fuwlbwydwOp, dwrwOgnipjwip ubthwywbnigwl thnfuwbgdwbp L duvnwynp gnpént-
GEnLpywb wpnyntbplEphGs:

huy ubwoynigywb hpwyntbpp Ywpgqwynpnid £ wyb hwuwpwywywb hwpwpt-
npnipynLb0Bpp, npnbp wrGsynid GO wbdh dnun ubwbynipwb hwwnywbh06ph welw-
Jnigjuidp wwydwwynpwé hpwywpwlwywb thwuwnh hwunwundwbp, hoswtu Gwb
Jwpnyphl wphGuunwdwnd dwpdhb Gepgpwybint wywydwbaspnd wadht $howbuw-
wtu wennowglbintt Ywd nbuinbuwywb 2powlwenipintbhg nnipu dnGntd’ wwydw-
Gwynpywé J8wpwiht wwpunwynpnigwl welwnigwdp, npw ng wwunws Yw-
wnwnpdwdp, hbswbu Gwb gniyph wbpwywpwnnigjwip:

dtpnbjw; hpwywywb ywwnbgnphwlbph dhol welw 60 hGunlbyw) nwppbpnip-
Jni006pp

1. Rwnwpwghwhpwywywb panyph hpwynibpbbph éwqiwb hpdptpp pywny-
qwé 60 << pwnwpwghwywb optGugppnid?, L npwlp &0 wit hpwywpwbwywh
thwuwntipp, npnbg weywnipjwdpe b wwjdwlwynpynid pwnwpwghwhpwywywb hw-
pwpbpnipynLOGEph gnynipynLbp, huy ubwOynipywlh hpwywhwpwptpnigyntGbtpp dw-
gnid L wwhwwnwd 60 hpthg gninipynip dhwjt npnwyh hpwywpwbwywb thwu-
wntiph hwdwygnipjwb nbwpniy, npnbp GG.

1) npnwyh wuwydwbbbph weywnipntd («UGwoynigywb dwuhb» ££ opbtlph
(wjunthGuin OGwl' OpkGp) 3-pn hnnjwénd pwnpywd ubwbynipjwb hwwnywbh;-
atpd),

2) optlpny uwhdwOdwé Ywnpgny ubwbaynipjwb Jwnpnyph hwnpnegntd,

' St'u WeplueHesnu I'. d. Yuerue o HecocTosaTenbHocTH, KasaHb, 1890, ko 75:

2 St'u MaxapykoB A. A. MNpaBoBoe perynMpoBaHue KOHKYPCHOMO MpOV3BOACTBa HOPUANYECKMX
N1y, (Bonpockl TeopuK 1 NpakTukmK): Auc. ... kaHa. opva Hayk. UpkyTck, 2007, ko 57-60:

3 Stiu MpaxpaHckoe npaBo: YuebHuk. B 2 1./ Mopa peq. 6. M. lowrano. T. 1. 2-e usa. MNepepab. n
pon., M., Cratyt, 2017, ko 41:

4 £0-239, << MS 1998.08.10/17(50), plnniayty £t 05 dwjhuh 1998p., nidh uky L k| 01
hniGjwph 1999p.:

5 ££MS 2007.01.31/7, pnniGyt| £ 25 nblyunbdpbph 2006 pdwywlhl, nidh dbg Lt dwnbp 10
thtunpywnh 2007 pwywbha:
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3) opblpny uwhdwOywé Yupgny wOdhb uGwby swawskp,

4) Jwpniph 2powlwybtEpnid wwnpuwwwnbntph Ynnihg wwhwbelbn O6pYwjwg-
GG,

5) OEpYwywgywé wwhwbolbph pwywpwpdwl hwdwn hwwnney Yuwpg uwhdw-
aGp™:

2. Punwpwghwlwb hpwyntbpnid hwpwpebpnigntbGbtph wqiwa, thnthnfudw
L nwnwpiwl hhttwywb hwogwiwbpp gniypwihb 2whh (Yud wGdowywb ns gniy-
pwjhb pwhh, hOsG wybniwidtbw)ohy Ywpnn £ nOGOw gnypwyhb npubinpnid) b npw
hGwpwynp npubinpnidbbph weywynipntop Ywd pwgwyuwynipynta £, wyuhlpl npw
opjtyup gnypwyhl 2whb t: Ubwbaynipjwlb hpwynibph opjYunnp Lu gnypwjhb 2wh k,
uwywyh wbéh gnypwihb hpwynibGpbbph wbophbnidp Yuwwnwpynid £ dhdhw)t wwp-
wnwuwinbpbph pwgiwphynipjwl, hwpywnhp Ywunwpdwld Jwpnypnid ywnpunwyn-
pnejwl wewnywih ypw prOwqubdiwb nwpwéiwb wihOwphOnipjwb wwjdwbis-
pnid L nlnbuwywb powbwenipinilp  «pbrOwpwhtiney  Ywd  phowbuwwtu
«inuwpn» untpjEyuinpb 2pewbwrenipyntd hbwin pepGint hGwpwynpnipgjwb phétrGdwh
Owywuwnwyny:

3. UGwoynigyntbp unipjyunnh hwdwn hp pwywbnb gnpénilbnipjwb fjuwpwn-
dwl hGuinLwbpb £, hash Ywpgwynpnidp ng pb 2wnwwynid £ dhwyl pwnwpwghw-
ywh hpwynibph Gnpdtph0, wy hp Gywwnwybtnnd L Jupnipwihb panypny wrwbé-
Owlbnid L wewe E pEpnud Ewwtu tnwpptpynn heunbwbpbbn, hGsp pnpnagnid £ Gwl
npwtu untpjGyunh hpwywywb Yuwpqwyhdwyh hwunywbhy:

4_ UGwOynipjwb hpwynibpb ntbh Yuwwnwnpnnuywb ywpnyphb pnpn wvwpptn,
pwlgh UG6wphy nGwpbpnid GwfuwdédtrGynid £ hwpyuwnhp Juwnwnpdwb Jupniypned
wwnpuwynpnigjwl wewnpyuwih ypw prOwqwbdiwl tnwpwéiwl wihGwphOnigjwl
WwjiwbaGpney?, L ubwoynipwl Jwpnyeh dwulbwghwnwgywé panyep, hoswtu Gwb
gnyph hwyinOwptpdwb L hpwgdwl hwiwp Gwuwwnbujwd gnpdhpwywqih weyw-
jnipyntbp (pwgnighs Gwfuwnpuwibtp 60 unbnénid wwpuwwydnpniyntbbbph Yuwunwp-
dwlb hwdwn: depnwpwnpwip hpdowywbnid yhpweynid £ wyld ywjdwbobpneg, Gpp
pwnwpwghwywb Ywd npw Gapwdnin hwdwpynn gnpéwpwpwywb hpwynibpny
ywpgwynpynn Gnpdbpny (ntédwé ytah wprynibpnid juywgywd nwunwywl wywnl
pun tnipjwl woywwnwp £ dbnid: Unnwgygnid £, np ubwOynegyntbp wbdh gniypwihl
Ywd ywpunwynpwywb hpwynibpbbph 2nipe swqwé ye&h, npwbg wpnnibpnid we-
Yw wwpunwynpnigintbObph sywunwnpiwb, unipjGluinp dnuin uGwbynipgywb hwunyw-
Oh206ph weywynipjwip GwjuwdtrOywd Jupnyp t, hGsp hwonpnnid £ pwnwpwghw-
Ywl (Ywd gnpéwpwpwywl) hpwyncbph Gnpdtpny Ywpgqwynpynn hpwywhwpuwpb-
nnLpinLbbGNhG:

5. UGwOynitpywb hpwdnibpp Ywpgwynpnid | dhwutie hwuwpwywywb hwpw-
pGpnipntbGGp, hGsp <<-ntd yuwpgwynpynid b dshwubwywb opGlhunpwywb wynny
Optbpny L hwpwyhg optlpny?: Ontlpp pwnywgwé £ 107 hnnywdélbphg, npnGp
Ywpgwdnpnud 66 Jwpnyph pnhwOnip hhdnbpObpp, ubwoynigjwb Jwnpnyph dwu-
Gwyhgbtph hpwywywb Ywpqwyhfwyp, ywnpunwwnbptph wywhwbelbph hwuwnwuwn-
dwl L pwwpwniwb Yupgp, ubwoynigub Junwbgh, $htwluwywb wennowgdwh

1 St'u KapenuHa C. A. MexaHu3m npaBaBoro peryimpoBaHnsi OTHOLIEHUIA HECOCTOATENbHOCTY,
Mocksa, 2008, L9 207:

2 St'u Nwunwywh wywnnbph hwpyuwnhp Yuunwndwb dwuhb <<€ optibph (pGnnibyty £ 05 dwjhup
1998 pywlwlh, nwdh dbe b dunbp 01 hnilGwph 1999 pwywdhb, <£0-221, <££4MS
1998.06.15/12(45)) 41-pn. hnnjwdéh 1-hG dwuh 4-pn Yeup:

8 Stu Pwaytph, Ywpyuwht Yuqiwybpwniginiaabph, OGpppnudught  pOyspnuggnLbGenn,
G&pnpnuiwght $nGnh YwrwywphsObph b wwwhnjwgpwywb paytpnegginibbbph ubwbynipywb
GwuhlG <4< opkGpp (pGnniaybp £ 06 GOnjkupbph 2001 pwywoh, nwdh ube L dunbp 15
ntlywntuptph 2001 pJwywdhh, £0-262, £<LMS 2001.12.15/40(172)):



128 MGwnngynth L hpwynibp N 2 (99) 2024

opwanph, hpwywpwlwywbd wbedh (néwnpiwl, wihwuwn dGrGwpywuwnhnpng gnpént-
Genpwb nwnwptgiwb Jwnnyplbtph L ubwOynipjwb Jwpnyph wjwpunhb websynn
hwngbpp L wyG: OpGlph YGpnbjw; yuwenigwépwiht dwubpp Ywpgwynpnid GO
Jwpnyeh dhdjubghg npnawyh swihny wiywfu b inwpptn tnetp, npnbghg jnipw-
pwlsnipb pbopwbnud £ OptUpny uwhdwOywé phpwgwywngny: CGn npnud, ubwo-
Unigjwlt Jupnyph thniwht awpniGwywywOngintbp ywydwowdnpywé £ ubwa-
Unipjwl gnpétph wrwadbwhwunynipntGtspny’ jnipwpwsnip thnithb tnpudwpw-
GnpG0 hwonpnnid £ gjniu thniyp, dhbbnyb dwdwbwy wb thnetp, npnbghg ng pninnb
G0 wwpwwnhp:

hGs yGpwptpnud | pwnwpwghwywb L ubwOynigywb hpwynibpbbph pnhwG-
pnLpjwlp, www wjt hhdbwywonwd npubnpgned £ wwpuwynpnegntbbtph wwunws
Ywunwniwbp, yepohGhu wwywhndwlp L wwpunwwbpbph pwqiwehynipjwl ww-
pwagwintd wriw npwdwywb dhonglbph pw2fudwb htppwlwinipjwb npn2dwlp:
Uwywjb ubwbynipjwb hpwynibph Gnpdtpp pwnwpwghwlwb hpwynibph Gnpdtph
GUwwndwdp nhnygnid G0 npwtu hwwnniy Gnpakp, L y6ah pbunipjwb pbpwgpntd nw-
nwnwp nEywywnynud t /ex specialis derogat legi generali hwyunGh uygpniGpny™
«wrwolwjbnpintt» nwiny ubwoyntpgywl hpwynibph Gnpdtnpho:

Cunhwbpwglbiny Jepnwpwnpuwip unwgynid k, np ubwoynipjwb hpwynibph
npny Gnpibp pwnwpwghwlwb hpwynitph wpunwhwjndwb dwubwynp nbwptn GG,
npnbp ytpohtlhgu nilB0 plngéywéd wnwpptpnipnibGbtp: Yw wwydwlwynpywé L
ubwoyntgywl hpwynibph Gnpitph hwidwihp pbnypny, pwOgh uGwGynipjwb hpw-
JwhwpwptpnigyntGbbph Ywpgwynpiwb hwpgnid wewGdGwhwwnniy wnbn nib60
Owbl Jwpnipwihb Gnpdtpp L hwpwpeBpnugindbbtpp:

hOs yspwpbpnud | pwnwpwghwywl nwunwywpnipjwl L ubwoynigwb hpw-
ynibpltph dhol wryw Yuwwh, wwyw wdbinpn st 62610, np wjb pwdwywbhb ubpun
E: Wuwbu, pwnwpwghwwb nwwnwdwnnigintop Juwnpnipwihb hpwywhwpwpGnnipe-
JnL00Gph wapnnontpinib t, nnb weweowlnd | nwunwpwbh L Jwpnyph gnwu dwubw-
Uhgltiph dhol nwwnwpwlh Ynndhg pwnwpwghwywl gnpdtpny ((wyl hdwuwnny)
wpnwpwnwwnipinth (gnpéh pabnipntt L Yyt&h (nuénid) hpwywbwglbhu?: Uybinpn
sk G261, np uGwOynipjwl L pwnwpwghwlwl nwwnwdwnnigjwb hpwynibpbbph hwu-
Ywgnipyntbbtpnud L pnwbnwynipnibbbpnid Yo twywb ponhwOpnipntbGen’ wwy-
Gwlwynpwé Jwpnyplbnh 2powlwyntd wpnwpwnwwnnipgjwl hpwlwbwglwip:
COn npniy, Gt pGOwnytint |hGG0p dhw)t ubwOynipjwh Jupniypnid wrwowgnn nw-
tnwywpwywb hwpwpetpnigintbbbpp LW npwbp yuwpgwynpnn Gnpdtpp, www Ywpnn
GOp G26], np ubwbOynipjwb hpwynibpp pwnwpwghwywl nwwnwywpnipjwl hpw-
ynibph GOpw&nin t, pwbgh ubwOynipjwb Jwpnypnid gnpénn pninp plpwgwywn-
gwjhb hwpwptpnipntbbtph hhdpnud plYwé GG pwnwpwghwywl nwwnwywpnijwl
npwiwpwbnipntp L Yywpgqwdnpnidbtpp, hosh dwuhb yyuwyned £ Gub OptGph 1-hG
hnnywoép: hhwpyt ubwOynipnttb nibh hp pbpwgwywnquwiht Ywpgwynpiwb w-
rwOdbwhwwnynipntbbbpp wwjdwlwynpws Jwnnyph Gwwuwnwybepny, uwluw)l
npwip wjiniwdtowyohy pfuncd 66 puwnwpwghwywl nwunwywpnipjwb Ywnpgwynp-
dwb &Lhg: Pwgh wyn, Geb uGwOyniejwb gnpény Ywrwywnsh hpwdwywb Ywpguw-
yh&wyhb L gnpénibbnipjwlp, hbswbu Gwbk $hiwlbuwyub wennowgdwl dpwagnh

" bpwynioph wbunipiwbp huwwnbh «hwwinny Gnpdp nnipue £ dnnud pGnhwOnep GnpdhGy
ulygpnibpp wnbn £ gty Gwbk «Unpdwwnhy hpwywlwh wynbph dwuhb» << optlph 40-pn
hnnwéh 1-h0 dwup 2-pn Yewnnid:

2 Stu lpaxpaHckoe npoueccyarnbHoe npaBo: Yuebuuk: [B 2 1] / nog pea. M. B.
KpaweHuHHukoBa. — 2-e u3g., nepepab. un gon. — Mocksa: CtatyT, 2022, L9 33:
https://www.consultant.ru/edu/student/download_books/book/grazhdanskoe_processualnoe_pr
avo_uchebnik_v_2_t tom_1_obshchaya_chast_pod_red_pv_krasheninnikova/ (Ytpoht dniuinp
23.09.2024):


https://www.consultant.ru/edu/student/download_books/book/grazhdanskoe_processualnoe_pravo_uchebnik_v_2_t_tom_1_obshchaya_chast_pod_red_pv_krasheninnikova/
https://www.consultant.ru/edu/student/download_books/book/grazhdanskoe_processualnoe_pravo_uchebnik_v_2_t_tom_1_obshchaya_chast_pod_red_pv_krasheninnikova/
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Ywpgwdnpdw0b ninnywdé hpwywywb Gnpdph wdpnnenteintlp nhunwpytbp np-
wtu ubwbynigjwb hpwyntbph hGunphwnniinbbp, www Ywpnn Gp wpdwbwagnby, np
GOpw&ninh dwu Ywqguinn hGuinhunnunbbnl hptbg htppht G6n dwulwghwnwgywdé L
nwpptpwyqwé G0: UdthnihGiny yepnwpwnpuwip Ywpnn Gap G261, np ubwGynepe-
Jjwh hpwynibph pOpwgwywpgwiht GnpdGph hpwywywb pOGnyph yGppniénegynilp
pnyl t wnwihu Ggpwhwbgb, np w0 hwdwwwuwnwufuwbned  ppwynibph GOpw&nt-
nht hwiwwwuwnwufuwlnn wywhwbeltpht, pwbh np ntGh hwunney, dshwdwdwOwy
nwppbpwyywsé Yupguynpwénipinid L G6n dwulwghwnwgywé plniyp, htunlw-
pwn ubGwGynipywb hpwynibph plpwgwlwnquyhl Gnpdbpp wipnnonipntp Ywntih
t hwiwpt] pwnwpwghwywl nwunwdwnnipjwb hpwynibph GOpw&jntn:

UGwOynigywt hpwyniaph Ywpquynpiwb dtpnnp. UGwoynipjwb hpwynibph p-
nwywywl Ywpguynpdwl depnnp hdwtpwwnhy-nhuwnghinhyh t, wy| funupny penuj-
(wuinjwywb hpwiwjwywbp: Uu GgpwhwOqiwOp qwihu GOp' yGpniéGind 1) npw
Gwubwyhgltph hpwynitbpltph nt ywpunwywbnigntbbtph pOnyep, hOswtu Gwl' 2)
hpwywhwpwptpnignitbbtph dwqdwb, bhnthnfudwb L nuwnwpdwb hhdp hwinhuw-
gnn hpwywpwlwywb thwuwnbph hwdwygnipinttp b 3) hpwywywb uwbyghwbsph,
npwig Yhpweiwb tnwbwybtph L papwgwywnpgtph pGnypp!:

1) UGwOynipjwl Jwpnyph 2powbwybtpnid Jupnyph plpwgph Yypw twyw
wqnnn npnpnudbbp uywgbnid b nwunwpwip npwtu ubwaynigjwb gnpép Jwpnn,
hGswtu Gwl wwpunwwnbpp Ywd wywpunwwnbptph dnnnyp (junphnipnp) L ubwOynee-
Jwl Ywrwywnhsp: Ywunwpwlp, hwintbu quind wbwnnipjwb winiOhg, wywpunwyw-
Gnigyntl nLbh wwwhnybp OpGapny vwhdwlOywé wwhwboltph wwhwwOndp, hg-
wtu Owbl unnigb] Wwpunwwnbpbph Ywd ubwoynipjwb gnpény Ywrwywnsh Yuywg-
pwé npnanuibtph ophbwywbnepyntbb nu hpdbGwynpywénipynibp: LEpYwjhu hpwyw-
Ywpgwdnpiwl wywydwbbspnid Mwunwnpwlp nEywdwnynid £ << pwnwpwghwyw
nwwnwywpnipjwb optlugppny (wjunthtinn Gwl OptGughpp)? L OptGpny Gwfuw-
wnbujwé Gnpdbpny L hGinbnud £ npwtg fuhun wwhwwOdwbp: YwunwpwOh gnpént-
Obnupjwb uwhdwGOBpp pGnipwgnynid 6O no procedat judex ex officio uygpnilpny,
hGsp pwnwpwghwnwwnwywnpwwb hwpwptpnigntbotph Yywpgwynpdwbp plnpn?
uygpntbp t, npwhuh Wwjdwbobpnud b wewyb] nGuwlbh £ nweGnid hpwynibph
dtpnnh hiwtpwunhy, hpwdwjwywb pGniyep:

Nwpwunwwinhpng Jwd wwpwnwwnbptph dnnndh (junphpnh) uwjwgpwé npnanid-
O6phg G0 dhOsl ywpunwwwohl vbway Awbwsbip hwonnipjwl hwdwdw)bnipntl
YbpLip Ywd ubwbynipjwb nhinwdp hbwn ybpgltin, ubwoy swbwsbinig hbunn $howh-
uwywl wennowgliwl dpwaghp O6pYwywglbp, wwpunwwnbptph Ynnihg hpkbg Gep-
Yuwjwgywé wwhwleltphg hpwdwnybp: YbpehtuEpu wnbophbswywl gnpénnntpe-
jniblbn GG, npnbp wsph GO poyunid phptbg pnyjwwnywywb pGnypnd, wuhbpl’ wju
wwpwagwntd Jwnnyeph dwubwyhgbtipp, nGywywpybiny ubthwywb Ywdpny, npn-
2nud 60 uwywgbnid hptbg hpwynibpbtnh L ywpunwwbnipntbbtnh yGpwebpywg:

2) UGwOynipjwb Jwpnyph 2powbwynid hpwdwhwpwptpnigjnibbbph dwagnudp
OnyGwOndd £ Jwpnyph GwuwdbrOdwdp, Gnp nwwnwnpwl  dncinpwgnpynid OnpbkOph
ALlwlywb ywhwOebtbnpht hwiwwwuwnwufjuwbnn wbodht ubwby swbwsbnt yepwptp-
jwp nhinuip: UwhdwOdwdé wwhwbolbbph (ophGwy Gopwywnipintl, wwunws untp-
J6ywin’ nhdnn, nhdnwdh dLha L pnwlnwynigubl wrewownnpynn wwhwbolbbn L res
judicata uygpniOp) swwhwwOoiwb nbwpntd nwwnwpwbp nGYwdwnynid £ optbpny L

T Stu dwnwpywha W 9. MGunneiwb L hpwynibph inbunieynt-2. Swuwtununeeyniblbn,
GplwOh weEwnwywb hwdwjuwpw, Gplwb, 2017, Lo 186-187:

2 Stu <wwunwih <wipwwbwnipw0 pwnwpwghwlwl pwwnwywpniejwl  opklughppp,
pOnnibaygty £ 09 thtnpdwnh 2018p., nidh uk9 £ b 09 wuwnhih 2018p., <O-110-U, £<£MS
2018.03.05/16(1374):



130 MEwnnLpyntlh L hpwynilp N 2 (99) 2024

npnzntd JuywgOnid yw'd nhdncdp yspwnwpdbtint, ywd nhdnwsh plnnibnidp depdt-
(Nt yspwpbpjwy: Utwbynipwb ybpwpbpjwp nhinwdp Jwpnyp pbnnibtint dwupb n-
nn20wl uywgdwOp hweonpnnud £ wbdhb ubwby swlwskint yspwptpw y&reh Yw-
jugntap:

UGwOynigjwb Jwnpnyph nhowdhy panypp Gywuwnnid b hpwywhwpwptpnip-
JnL00Gph thnhnfudwbnp, hGsp npubknpyncd £ 1) unepyunuwht Yugdh thnhnjunegjwdp,
2) ipgnipwiht hwpwptpnipnibOtph unipGyunbtph hpwynibpbbph L Wwpunwyw-
GnigyntbOGph thnthnfunipjwidp, 3) Jwpnipwihl dGluwbhqih qupqugdwdp, 4) w-
pnueh dwubwyhgbtph Ynndhg pnniadwé npnanuiGbph thndinfuneejwdp!:

hGs yGpwptpnud b hpwdwhwpwptpnipni0GGph nwnwpdwOp, www npwlg
hwdwn hhdp 60 swrwnid dh 2wnp hpwywpwlwlwb thwuwnbn, wy funupny npwlg
hwiwygntpnibp, nnwhuhp wwpnibwynn hpwdwbnpitpp wnkn 60 gk OpkGpnLy:

3) bpwynibph inbGuntgntbnud «uwbyghw» Ggpnyplh ntbh wrwyb] LwpnnnLbwy
pnwlnwynipyntb L 06pwenud £ pninp wjb pwgwuwywb hGinbwbpbbph wdpnnonte-
Jjnilp, npnbp ypw GG hwulbnid wnghwnhy hpwynibph npnyplbph sywhwwbdwb
wwjdwbbaspnd: hOs yepwptpned £ ubwoynipywb Jwpnypnid uwbyghwbsph Yhpwe-
dwlp, wwyw npwip uwpnn 60 wpunwhwyndt] hoswtu $npiw) nwinnwywl uwly-
ghwltph Yyhpwrdwdp nwwunwlwb Ghunh Ywpgp swwhwwObine wwjdwbbbpnid,
wjiwtu k Yynndtph hwdwnp OnpGOpny Owfuwwnbudwé wy wogwbywih hGuinlwbplb-
nph wrwowgdwdp Optlph wwhwOolbph swwhwwldwb wwjdwobtpnid: Ywlghg
t, onhGwy nhdnudhb GepYwywgynn wwhwbolbph swywhwwlnudp, hbsp hwbgbglnid
t nhdnudp yGpwnwpdh Ywd plnnibdwb dGpddwl, Ywd Opkaph 85-pn hnnwény
Gwuwwnbujwéd hpwyjwywpgwynpnudp, Gpp OpkOph 46-pn hnnwéh wrwehl dw-
uny uwhiwbjwé dwaybwnnid nwunwpwb saepyuyugwé swwywhnyywd wywhwby-
GGpp hwdwnpynid GO unnpwnwu swwwhnyywé wywhwOebtp, Ywd Optluph 32-pn
hnnwoény Gwfuwwnbujwéd hpwywlwpguynpdwdp ypw hwubnn hGunbwbplpp,
Epp Ywrwywphsp sh Yuunwpned Yud ng ywwnwd E Yuwnwpnud Optopny uwhdw-
Jwé hp thwgnpnegyniblGbpp:

3. taruuusnt@3Ntu

Nn9 yepnawpwnpuwib pnhwOpwgltiny Ggpwhwbgnud GOp , np

1. Uryw GO dh 2wpp vnwpwplnyp wnGuwybunbtbp ubwaynigywb hpwynibph h-
pwyniOph hwdwywpgh Ywrenigwépwihl wnwppbphg npkt 06YH0 hwiwwwwnwu-
fuwlb Nt hwngney,

2. UGwoyntpgywb hpwdnibph Gnpabpa wsph G0 poyond GG hptbg dhwiuwrG-
Jwé plnypny, wyuhbpl' npwbp wpunwhwynynid 60 Ojnipwhpuwywywl b nuwunwyw-
pwywb, hGswtu bwb hwopwihG-ppwdwywb L Swubwynp-hpwywywb pbaniypny,

3. UGwoynigwb hpwynitbph Yuwpgwynpiwb wewnywb wyb gnypuwhb hwpw-
pGpnLeyntbGEn0 G0, npnbp wsph G0 pOYyanLd hwwnniy, npnwyh wwpunwynpnipyntl-
G6pp L Wwpunwywlnigntbobph sywnwpdiwb wywydwbotpnud twlywb hGinlbwbplb-
nh wrwowgiwdp?,

4. bpwyntbph Ywpquynpdwb dtpnnp hdwtpwwnhy-nhuwnghinhyh £, pwbh np
Jwpnyph hpwjwywb Ywpgwdnpiwdp nwwnwnpwlht wewbtdOwhwwny nbp
hwwnyuwgytb] hGunlint hdwbpwuwhy Gnpdpnd uwhdwOywdé Ywbnbbbph ywhww-
dwlp, huy npny hwnpgbpnud £ ynnibphb wnpdby £ hwtgnnnigint’ inbophbbint uk-
thwywhb unipjyunhy hpwynibpltinp,

" St'u Gnyh inknnuy, tobip 149-150:

2 Stu TemokuHa M. B. [lpeomeT, MeTod, UenW, MPUHUWMNBI U UHBIE XapaKTePUCTUKU
KoHKypcHoro npasa // Tpyael MHcTuTyTa rocygapctea u npasa PAH, Tom 12, Ne 6, M., 2017, t9
66:
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5. bpwynibpp <<-nid yupgwdnpdwé kb optlunpwywb wywnbpny, npnbp pw-
Jwywbht hwOgwiwbwihg ywpgwynpnid 60 hGswbu nwunwywpwywb, wjlwbu k|
jntpwhpwdwywb paniyph hwpwpebpnipynLbGtn,

6. <wpyh wrlbny ubwiynipjwld L pwnwpwghwywl hpwyntbpltph dh 2wpp
pUnhwbpnipntbGEnb Nt tnwpptpnipnt0GGpp uGwbGynipywb hpwynibph OjnLWhpw-
quywh hwnpgtp Yupgwynpnn hpwdwbnpdtph wapnnentpintp uptih £ nhunwpyt
npwtu pwnwpwghwlwb hpwynitbph hGuwinhwunniwn, huy ubwOynipjwb L pwnwpw-
ghwywl nwuwywpnipjwld hpwynitbptbph ubpun thnfuuwywdénipynibp, hbswtu
Owl ubwGynipywb Jwpnyph npwtu pwnwpwghwlwb nwwnwywpnigjwl wnwppb-
pwyjwsé duh wrwldbwhwwnynigntbbtpp hwpyh welbin Ywpbih £ wlnbg, np
ubwoynigywb hpwynibph Jupnipwiht hwpgbp Ywpgqwynpnn hpwdwbOnpitph wd-
pnnontpntlp pwnwpwghwywl nwwunwjwpnigjwb hpwynibph GOpw&nn §, wy-
uhOpl’ ShwOwlwy «wfunnpnanidp» ubwOynigywb hpwynibph npwtu hpwyntbph
hwdiwywnpgh nplt Yuwrenigwépwihl wnwnpn (ho6int yepwpetbpwy, Yyhwbgbgbh ufuwg
Ggpwywgnipjwl, pwbh np npw pwpn L hwdwihp ponypp V2unnwwbu hwywuwywb
wnGuwytuinlEph pwfunid b werwowglbnt:

7. Uuwhundy, yspnwpwnpuih hwdwwnbpunnid wanpwnwelwiny ubwaynipe-
Jwlb hpwynibpp npwtu hpwyniOph &nin hwdwnpbndl, hwny £ Gz6;, np sh upbh
wjb «pwndpwglbp» hpwyntbph gninh dwywnnwyh, pwoh np npw wewpywb hhdab-
ynud £ dwubwynp-hpwywywl hwinyuwwtu pwnwpwghwlwb L pwnwpwghwlw
nwunwdwnpnipjwb hpwyntbpbtph hpwywywpgwynpnudbtph ypw, b ubwbynipjwb
Jwnpnyph twywb wnwpptpnigintbp pwnwpwghwhpwywywb ytah plonipjub yw-
pnyphg ulwOy Awlwsywd widh weywnipntba t, hbsh 2nipe «wuinunnynid» £ nno
dwpnypp: h0s JdGpwptpnid £ ppwynibph hGunhunniin hwdwpybindd wbwnp L
plng6étl, np uGwoynipjwb hpwynibpb wsph £ pGyand pwdwywoht hwogquwdwbwihg
Ywpgwynpiwdp L Ywpqwdnpynn hwpwptpnipnibG6ph pwgdwqubnipjwadp, hosh
kL hp htppht hwywunid £ hpwynibph hGuuinphunniinhb wewewnnpynn wywhwbelbph(,
pwlh np Jwpnyeh jnipuwpwgnip thne o wpnto huy wsph £ payanid hpga hwunney
Owwuwnwybepnd L ppwgwywngbpny, npnGp hopthht Ywpnn 60 hwiwpybp hpw-
ynibph hGuinhunniinbbn: COn npnud, ubwOynigjwb hpwynibpld hpwyniGph hGuunhp-
wnntn hwdwpbihu Yurewowbw hwywunigntt” wpnyn®p Yupnn £t hpwynibph hGuunp-
nninp hGunpuinniinbbp ywpnibwyty, LW npwap hwdwndbp (h06inY hwpwpbpwyg-
ytU hOswtu dwup L wdpnnep:

Udthnthtind nn9 dtpnawnwnpjwip gnbnid Gap, np uGwoynipjwb hpwynibpp
hnwyntGph hwiwywngh hGplwunhy YurenigwsdpwhG wwnn £, hGs0 wsph £ ply-
Ond Ywpqwdnpynn hwpwptpnigintbbph pwgqdwqwbnipjwidp, hpwynitbph Gnpdtph
nwpwpbnypnipjwdp L Yupguwynpdwb wewpyuwih fwywb pwpnnigjuip: WG «wyb-
thG» £, pwb hpwyntbph hGuinhuinneinp, Ywpgwynpynn hpwydwhwpwptpnipntbbtph
panypny L 2powlwyny wrwyb] pwqiwqwl, pwl hpwynibph Gopwsninp, L hpw-
ynibph hwdwywngh Ywenigwépwihb wy nwppbtphg wewybp «Ywiujwy», pwb h-
pwynibph &ninp, htnbwpwn Gywwunwlywhwpdwp Gop gunbnud nGunipjwl d69
OGpnGGnt ubwOynipjwbp ponpny’ hpwynibph hwidwlwpgh Ywenigwépwihb Gnp
wnwnpp hwyh weltsind npw wrwbdbwhwunynipyntbbepp L pnhwbpnegynibbtnnp:
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AbcTtpakT: EpamHoro nogxoga K 3akoHogaTenbCTBY O GaHKpOTCTBE  Kak
CTPYKTYPHOMY 3N1EMEHTY NPaBOBOW CUCTEMbI HE CyLLECTBYET HU B TeOopuu npasa, HU
Ha npaktuke. B PA OTCYTCTBYIOT Hay4Hble MWCCMegoBaHWsA MO BbilLeyKa3aHHOW
npobneme, NO3TOMY Lienblo paboTbl ABNSETCH, Npexae BCero, AaTb CoaepKaTenbHyto
N TEOpeTMYECKYID XapaKTepUCTUKY 3akoHogaTenbcTBa O 6aHKpoTcTBE, a 3aTem
nonbITaTbCA BbLIACHATL €r0 MECTO M pofib B 3akoHodaTenbcTBe O OaHKpoTCcTBeE.
lMpaBoBasi cuctema PA. [lo MHEHUIO aBTOPOB, 3akOHOA4ATENbLCTBO O GaHKpPOTCTBE
npeacraBnser COOOM CMOXHbIA, MHOTFOCIOMHBIA W KOMMSEKCHBIN  CTPYKTYPHbIN
3NeMeHT MpPaBOBOW CUCTEMbI, KOTOPbIN HE XapaKTepusyeTcs B MOSIHOW Mepe Hu
OOHUM N3 YyXe W3BECTHbIX TEeopuM MpaBa CTPYKTYPHbIX 3NEMEHTOB NPaBOBOM
cuctembl. [MoaTomy npegnaraetcs BBECTM B TEOpPUIO HOBYK — KaTeropuio,
onpenensiowyto CTPYKTYpHble 3MeMeHTbl 3aKoHa O GaHKpOTCTBE WM aHanornyHom
NpaBoOBOW CMCTEMbI, koTopas OyaeT MOMHOCTbIO COOTBETCTBOBATb UX npupoge. Ero
peanusaums oKaxeT CyLeCTBEHHOE BNUsHME Ha pa3BuTNe NpaBa B TEOPETUYECKOM U
MpakTMY4eCKOM nnaHe, MOCKOMbKY 4YeTKoe ornpederieHne CTPYKTYPHOro 3arnemeHTa
NpaBOBOW CUCTEMbI U BblAESNIeHMe ero akTyarnbHOCTU nomoraeT nsbexatb npobnem B
IOpMAMYECKON NpakTuke, opMMpOBaHNIO €AMHbIX MOAXOA0B U CO34aeT NepcrneKkTuBbI.
ONS pas3BuTUS.

KnioueBble CnoBa — /paBoBasi cUCTEMA, CTPYKTYPHbLIE 3/I€MEHThI PaBOBOH
cucTemsl;, npaBo O OaHKPOTCTBE, MAaTepuasibHble U  [POLECcCyalribHble HOPMbI,
ny6rImM4YHoe M YacTHOE PaBO; CIIOKHBIV CTPYKTYPHBIV JTIeMEHT MpaBoBoyi CUCTEMbI,
ANGbePeHLNpOoBaHHas QPOPMa IPEK[AHCKOro CyAOMPOU3BOLACTBA.
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Abstract: There is no unified approach to bankruptcy law as a structural element
of the legal system, both in legal theory and in practice. In RA, there are no scientific
researches in connection with the above-mentioned problem, so the aim of the work is
to first of all give the substantive and theoretical characteristics of bankruptcy law, and
then to try to clarify its place and role in the RA legal system. According to the authors,
bankruptcy law is a complex, multi-layered and complex structural element of the legal
system, which is not completely characterized by any of the structural elements of the
legal system already known to legal theory. Therefore, it is proposed to introduce a
new category defining the structural elements of the bankruptcy law or a similar legal
system into the theory, which will fully correspond to their nature. Its implementation
will have a significant impact on the development of law in theoretical and practical
terms, because the clear definition of the structural element of the legal system and
highlighting its relevance helps to avoid problems in legal practice, the formation of
unified approaches and creates prospects for development.

Keywords — /egal system, structural elements of the legal system, bankruptcy law;
material and procedural norms, public and private law, a complex structural element of
the legal system, a differentiated form of civil litigation
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NOCNEOCTBUNA HEYCTAHOBIIEHUA COOEP>XXAHUA
HOPM MHOCTPAHHOI' O NPABA HALIMOHAJIbHBIMUA
CYOAMU NMPU PASPELLEHN TPAHCITPAHUYHDBIX
YACTHOINPABOBbIX CIMOPOB

LUywaHHa AnekcaHsiH

ACCUCTEHT Kagheapbl rbaxkaaHCKoro U rpaxaaHCcKo-rpoLeccyasibHoro
rpasBa Poccmicko-ApMSIHCKOro yHUBEpCUTETa,

HOpuct A0 « TVIM»

shushanna.aleksanyan@gmail.com

ORCID - 0009-0001-2657-5369

AHHOTALIMA. B paHHOM cTaTbe paccMaTpuBaloTCA pasHble nogxodbl K
NMOCNEeACTBUSIM  HEYCTAHOBIIEHUSI  COOEPXaHWSi  HOPM  MHOCTPaHHOro  npasa
HauMOHamnbHbIMM  CydamMy MpU  paspelleHnn TPaHCTPaHUYHbIX 4acTHOMPaBOBbIX
CMopoB.

MocnencTBns HEYCTAHOBMEHUSI COOEpXXaHUA HOPM MHOCTPaHHOro mnpasBa BO
MHOrOM 3aBWCWUT OT TOro, paccMaTpuvBaeTcs N B Cyde WHOCTpaHHOe NpaBoO B
kKayectBe pakta mnu npaea. Ha npakTvke npu3HaHWE WHOCTPaHHOrO npaBa B
KayecTBe bakTa NpMBOOUIIO AaXKe K OTKA3Y B UCKE.

OGHapyxeHo, 4YTO OOnbLIMHCTBO rOoCyAapCTB B pesynbTaTe Koaudumkauuu
MEXOYHapOAHOro 4YacTHOro MpaBa 3akpenunu no3vumio NpUMMEHEeHUs npaea cyaa,
paccmartpuBatowero crnop (lex fori), B cny4ae HEBO3MOXHOCTU YCTaHOBIEHUS
COAepXaHMs HOPM MHOCTPAHHOrO npaeBa, YTO Mo3BondeT ms3bexaTb OTKasa B MCKe.
Mpn atom B Pecnybnuke ApMeHUs 3aKoHOOATENbHO HE pPackpbiTbl KpUTEPUU
«YCTaAHOBMNEHHOCTU» COAEPXaHWA HOPM WHOCTPaHHOro MnpaBa, OnpeaeneHust
OTCYTCTBUSI HOPM MHOCTPaHHOrO MNpaBa, a TaKkKe «KOMUYECTBa» U «KadecTBay
NPUMEHSAEMbIX CYIOM Mep MO YCTaHOBMNEHUIO COAEPKAHNA UHOCTPAHHOTO Mpasa.

B pesynbTtaTe, Ha npakTuke cyabl Pecnybnukn ApmeHns nsberatoT NpUMeEHEHUs
MHOCTpaHHOro npaBa. CroXuBLIAsicA CUTyauus He COBCEM COOTBETCTBYET
COBPEMEHHbIM TEHEHLUMSIM pasBUTMS YacTHONPABOBLIX OTHOLUEHUR, B3aMHOMY
COTPYAHMYECTBY rocyapCTB U MOXET NPUBECTU K HECMPaBELNMBOMY Ucxony Aena.

B cBa3u ¢ atum npegnaraetca 6onee getanbHasa pernameHTaumm rpaxxgaHckum
npoueccyanbHbiM  3aKOHOAATENbCTBOM  OCHOBaHMMA  OTKasa OT  MPUMEHEHUs
WHOCTPaAHHOro NpaBa B NOfb3y HaLMOHANbHOro npasa.

KnioueBble crnoBa— vHOCTpaHHoE rpaso; lex fori; HeycTaHoBIeHUE MHOCTPaHHOMo
rpaBa, KoJ1IIN3NOHHbLIE HOPMABI.

BospactaHne KonuyecTBa  YacTHOMPABOBbLIX  OTHOLLUEHWA,  OCMOXHEHHbIX
WMHOCTPaHHbIM 3fIEMEHTOM BeAeT K HEBO3MOXHOCTU ANs HauMoHarbHbIX CyaoB
nsbexaTb HeOOXOAMMOCTM MPUMEHEHUSI MHOCTPAHHOrO Mnpasa, U, COOTBETCTBEHHO,
YCTaHOBMNEHUS ero codepxaHus. B cBA3W € NpakTUYECcKUMW TPYOHOCTSMM,
BO3HMKaOLWMMK NPU ONpedeneHnn coaepXaHnst MHOCTPAHHOro npasa, U pearnbHOM
BEPOSATHOCTbIO TOTO, YTO 3TO MPaBO MOXET OCTAaTbCA HEeOOCTATOYHO BbISCHEHHbIM,
CTAHOBUTCS akTyarlbHbIM OGCYXOEHWEe MOCNeACTBUIA B criydae HeonpenerneHHocTu
MHOCTPaHHOro npasa.


https://doi.org/10.46991/SL/2024.99.134
mailto:shushanna.aleksanyan@gmail.com

lFocynapcTeo 1 npaeo N 2 (99) 2024 135

HacTosuwee vnccnegoBaHve MMerno uenb AaTb OTBETbl HA Takue BOMPOCHI, Kak
obs3aH nM Cyn NpPUMMEHsTb MHOCTPaHHOEe MpaBo, Kakve [ewncTBus OH 0b6sA3aH
npeanpuHATb, Kakue MOoCneacTBUS MPUMEHSAIOTCA, €Cnu  Cyd He  YCTaHOBWII
cogepxaHvue MHOCTPaHHOro nNpasa v Apyrve.

B pesynbTate nccnegosaHus obHapyXeHo, YTO rMaBHbIM KPUTEPUEM B Pa3ninymmn
NoAXOA0B OTHOCUTENBHO MOCNEACTBUN HEYCTaHOBMEHUSA COAEPXaHUSA MHOCTPAHHOTO
npaBa SBNSETCA TOT BOMPOC, Kak BOCMPUHMMAETCA MHOCTPAHHOE NMpaBO CO CTOPOHbI
cyda — B kKavyecTBe hakTU4eckoro obCcToaTensCcTsa UM NPaBoBON KaTeropumn.

Tak, B aHrMMNCKOM OOKTPUHE 1 cyfebHON npakTuke TpaguuMoHHO npeobnagano
MHeHue, 4YTO obpalleHne CyaoM K MHOCTpaHHOMY MnpaBy paccMaTpuvBaeTCsl He Kak
NPUMEHEHVE OPUONYECKOW HOPMbl, a KaK YCTaHOBMEHWe CyOOM  KaKux-To
thakTnyeckmx obcTosiTensCTB!, HEOGXOAMMBIX ANA pelleHns aena2. B cooTBeTCTBUM C
TPaaMUMSaMU aHINMACKOro npasa, Ans MPUMEHEHWs WHOCTPaHHOro npasa npexae
BCET0 Ha 3TO [OIMKHA CCbINaTbCs CTOPOHA, KoTopasi Ha Hero monaraetcsi®, To ecTb
WHOCTpaHHOE MpaBO PacCMaTpvMBaeTCA aHrMNCKMMU Cydamyn Kak dakTuyeckoe
obcToATenbCcTBO, GpeMs OoKasbiBaHWSA KOTOPOro FIEXWT Ha CTOPOHe, 3asBMBLUEN O
HeMm. BcrnegcTteue ykasaHHOW nosvuum paHee npeobnagan nogxod, B COOTBETCTBUN C
KOTOPbIM BMECTO WHOCTPAHHOIO MpaBa MPUMEHSANOCh aHrfIMMCKOEe Ha OCHOBaHWU
npesyMnuun, 4To cogepxaHne MHOCTPAHHOTO npaBa COBMagaeT C aHrMMNCKUM, noka
He ByaeT gokasaHo obpaTtHoe?. «[lpestoMupyeTcsi», YTO MHOCTPaAHHOE NPAaBO CXOAHO
C aHIMWNUCKNUM, Aaxe Korga BCEeM WM3BECTHO, YTO OHO OTNM4YaeTcsd OT aHrfIMNCKOro
npaea (XOTa ero TOYHOEe COoAepXKaHue CMOPHO), YTO O3HAYaeT, YTO ecnu coaepxaHue
WHOCTPaHHOro npaBa He MOXeT OblTb YCTaHOBIIEHO CTOPOHaMMU B Takon mepe, YTobbl
YOOBNETBOPUTL CyA, TO OH MPUMEHSIET aHrnuiickoe npaBo®. OQHAKO COBPEMEHHbIE
aBTOPbI CKIMOHHbI OTBEpraTb 3TO pacCyOeHue U NpeanoyuTaloT npuaepkuBatbcs
no3vumn, Y4TO CyA MPUMEHSIET aHINUICKoe NpaBoO TaMm, rge MHOCTPaHHOe MpaBO He
[l0Ka3aHo®, a He Ha OCHOBaHWK NPe3yMMNLuMK TOXAECTBa.

AmMepuKkaHCKkoe MpaBO TakkKe paHee paccMaTpumBano WHOCTPaHHOE NpaBo B
KayecTBe (hakTudeckoro obCcTosaTenbCTBa, YTO BIEKNO K HEGNaronpusaTHOMY UCXOAY
Aena ans uctua. Tak no ogHOMy U3 gen uctew JormkeH Bbin gokasaTb cogepaHue
npasa CaygoBckon ApaBuu, 1, KOr4a OH 3TOro He caenar, UCK Obln OTKNOHEH, Aaxe
HEeCMOTps Ha TO, YTO B COOTBETCTBMM C 3akoHoAaTenbCcTBOM wTaTta Hbto-Mopk
OTBETYMK OOMKeH Obln HECTU OTBETCTBEHHOCTb. TO eCTb ecnun Bbl Cyd B KayecTse
nocneacTBUsi HEYCTaHOBIMEHNS COAepXXaHWsi MHOCTPaHHOro npasa npumennn lex fori,

" Bumper Development Corp v Commissioner of Police [1991] 1 WLR 1362, 1369 (CA).

2 XouaHos [.A. OcHOBaHMSI MPUMEHEHUSI WMHOCTPAHHOrO YacTHOTO MpaBa B OOKTPUHE,
3akoHopaTenbcTBe U cyaebHon npaktuke AHrnuu, CLUA n Poccuu // XKypHan poccuiickoro
npasa. — 2008. — N 6.

3 M. De Boer, Th., “Facultative Choice of Law The Procedural Status of Choice-of-Law Rules
and Foreign Law (Volume 257)", in: Collected Courses of the Hague Academy of International
Law, p. 259, first published online: 1996, [URL]: http://dx.doi.org/10.1163/1875-
8096_pplrdc_A9789041104403_03 [accessed 26.02.2024].

4 Macmillan Inc v Bishopsgate Investment Trust plc (No 4) [1999] CLC 417, CA; Concord Trust
v The Law Debenture Trust Corpn plc [2005] UKHL 27 at [44], [2005] 1 WLR 1591; Kuwait Oil
Tanker Company SAK & Anor v Al Bader & Ors [2000] EWCA Civ 160 2 All ER (Comm) 271 (18
May  2000), [URL]: http://www.bailii.org/ew/cases/EWCA/Civ/2000/160.html [accessed
26.02.2024].

5 Bonbg M. MexayHapogHoe YacTHoe npaso // FocyaapcTBeHHOE M34aTenbCTBO MHOCTPAHHOM
nutepaTtypbl. — 1945, — MockBa, — c. 246, nep. ¢ aHrn. Panonopt C.M., nog pea. INyHu J1.A.

6 Dicey and Morris on the Conflict of Laws, 12th ed. (Lawrence Collins, ed.), Vol. |, London,
1993, rule 18 (1), p. 230.
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TpeboBaHue ucTua 6Gbino Gbl yaosneTtBopeHo '. [lMonyyaercsa, B COOTBETCTBUU C
aMepUKaHCKUM noaxonom nocrneacTesmemM HeyCcTaHOBNeHNs coaepxaHus
WHOCTPaHHOro npaBa ABNANCA 0TKa3 B UCKe.

OpHako amepuKaHCKUA MOAXO4 CO BPEeMEHEM MpeTeprnen U3MeHeHus, U B
COOTBETCTBMM C aMEpPUKaAHCKOW [OOKTPUMHOM M CcynebHOM NpakTUKOW, Kak npaBusio,
onpeaerneHne NHOCTPaHHOro Npasa B HacTosLLee BpeMs CHATaAETCs BONPOCOM Npasa,
4YTO noapasymeBaeT, YTO Cyd MOXET MPUHATb BO BHMMaHuMe €ero coaepKaHue,
MPUMEHUTb MHOCTPaHHOE MpPaBo No COBCTBEHHOW UHMLMATUBE?. YKasaHHOe O3HavaerT,
YTO HEYCTaHOBIIEHNE COoAEepPXaHWs MHOCTPAHHOro npaBa He MoxeT bonee BecTU K
OoTKasy B YOOBMETBOPEHMM MCKOBbIX TpeboBaHUM amepukaHCckum cyaom. B 1o xe
BpeEMsS B KayecTBe MocCneacTBusa npodospkaeT AeWcTBOBaTb MOAXOA4 O npesymnuun
TOXOECTBA MHOCTPAHHOIO M HaUMOHaNbHOro npaBa, ogHako 6onee orpaHMYeHHOo No
CPaBHEHMIO C aHMMUNCKMM noaxogom. Tak, no obuwemy npasuny, B CLUA npesymnuusi
TOXOEecTBa WHOCTpaHHOro npaea M lex fori gormkHa MCNonb3oBaTbCA TONbKO TOrAa,
Korga  OYeBMOHO, YTO  MHOCTpPaHHOE MpaBO  AEWCTBUTENbHO  WOEHTUYHO
HaunoHanbHOMY rMpaBy W TOMbKO B TOM Criyyae, €Cnv npaBO MHOCTPaHHOro
rocygapcrea MMeeT Takoe Xe «obLlienpaBoBOe» MNPOUCXOXAEHUE, Kak M MpaBo
aMepUKaHCKNX IOPUCAMKLUNIA, U OULMarnbHbIM S3bIKOM Takoro rocyapctea siBNsSeTcs
AHITIMIACKINIA A3bIKS,

PaccmaTtpyBaHme MHOCTpaHHOro npaBa Kak dpakta NMpyMBOAWUT K TOMY, YTO Aaxe
€CInn Cyabs Crly4ariHO 3HaeT 9TO NpaBo, Takoe 3HaHWEe OCTaeTCs ero YacTHbIM AernoM,
Tak Xe, Kak ecnm Obl emy 6binvM M3BECTHbI Apyrve akTbl, O KOTOpPbIX HU OAHa M3
CMopsiLLMX CTOPOH emy He coobuiana, Nno3aToMy, ecnv OAWH W TOT XXe MpaBOBOM
BOMPOC, KacalLlMnca OOHOro U TOro Xe WHOCTPaHHOro npaea, BO3HUKaeT Mo ABYM
aenam, NPUHATBIMU PaCCMOTPEHUIO OOHUM U TEM Xe CyaoM,—Cy NpU pacCMOTPEHUN
BTOPOro McKa He BrpaBe CCbINaTbCHA Ha TO, YTO OH Y3Han U3 NoKa3aHWn 3KCNepToB B
cynebHom 3acefaHuv No nepBomy Aeny, U Takum o6pa3om usbexaTb yTOMUTENBHOTO
1 LOPOroCTOSALEro NoBTOpPeHUs®.

B otnuuum ot cTpaH obuero npasa, B CTpaHax KOHTUHeHTansHown EBponbl cyapl
NMPUMMEHSAIT MHOCTPaHHOe MnpaBo Mo cobcTBeHHOM mHuumnatmee ex officio, a He no
3asBneHn0 CTOpoH. Hanpumep, B COOTBETCTBUM C 3akoHogaTenbcTBOM [epmaHuu,
Benbrun n HuaepnaHaoB MHOCTPaHHOE NPaBO paccMaTpuBaeTCs MMEHHO Kak npaso,
a He Kak akT, u O0OblYHO YyCTaHaBNMBaeTCsd CaMUM CYAOM MyTeM fMYHOro
nccnenosaHus 5 . CrieqoBaTenbHO, UCKMIOYAETCA BO3MOXHOCTb OTKaza B UCKe
BMOCNEeACTBUN HEYCTaHOBMNEHUS coepXaHuss MHOCTpaHHoro npasa. B Hemevkown
OOKTpUMHE cpeau  BO3MOXHbIX  MOCMeACTBUM  HEYCTaAHOBIEHUS  coepXXaHus
WHOCTPAHHOro npaBa paccMaTpuBalOTCs NPUMEHeHMe NpaBonopsiika, POACTBEHHOMO
HeyCTaHOBMNEHHOMY, obpalleHne K MexayHapogHOMY YHUULMPOBAHHOMY NpaBy Mu

" Walton v. Arabian American Oil Co., 233 F.2d 541, 1956 U.S. App. LEXIS 3183 (2d Cir. N.Y.
May 15, 1956).

2 XouaHoe [.A. OcHOBaHMS MPUMEHEHUS WMHOCTPAHHOrO YacTHOrO MpaBa B AOKTPUHE,
3akoHopaTenbcTBe M cyaebHonm npaktuke AHrnum, CLUA wn Poccum // XKypHan poccuirckoro
npaea. — 2008. — N 6, unt. no Geeroms S. Foreign Law in Civil Litigation: A Comparative and
Functional Analysis. Oxford, Oxford University Press, 2004. pp. 82-83.

3 XouaHos [.A. YcTaHOBMEHUE COAEPXaHNS MHOCTPaHHbLIX NPaBOBbLIX HOPM B MEXOyHapO4HOM
yactHoMm npage // «MHdoTponnk Meanax». 2013. C. 73, uut. no Stern W.B. Op. cit. P. 30-31.

4 Bonbg M. MexayHapoaHoe yacTHoe npaso // FocyaapcTBEHHOE U3AAaTenbCTBO MHOCTPAHHOM
nutepatypbl. — 1945, — Mocksa, — c. 242

5 Cheshire, North & Fawcett: Private International Law (15th Edition), from: Oxford Legal
Research Library (http://olrl.ouplaw.com), (c) Oxford University Press, 2021, p. 105.
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0o6LWMM NpVHUUNaM nNpaea, a Takke BCroMoraTerbHbIM KOMMM3NOHHBIM MPUBSA3KaM, U
TOMBKO B KOHLIE — NprMeHeHue lex fori'.

CoBepLUeHHO MHOW NOAXOA NpeaycMoTpeH B Wtanuu u MNopTyranuu: B criyyasix,
Korga cyAbs He MOXeT YCTaHOBUTbL cofepXXaHue MPUMEHMMOro MHOCTPaHHOro npasa
Oaxe npuv NOMOLUM CTOPOH, NOONEXUT NPUMEHEHWUIO NPaBoO, K KOTOPOMY OTCbINalT
Opyrve KONMU3WOHHbIE HOPMbl, €CMM TaKoBble CyLEeCTBYIOT, YCTAHOBIEHHbIE B
OTHOLUEHMWN TeX e PaKTUYECKNX 0BCTOATENLCTB; N NPY HEBO3MOXHOCTW YCTAHOBUTL
copepxaHve nNPUMEHMMOro WHOCTPAHHOrO 3akoHa crnepyeT npuberHyTb K 3aKoHy,
KOTOpbLIN ABNAETCA CyGCUANAPHO KOMMETEHTHLIM, COOTBETCTBEHHO?. He ucknoveHo
Takke MNPYMEHEHWE HauMOHaNbHOrO npasa, HO TOMbKO B KayecTBe MocnegHen
anbTepHaTuBbl NPU HE3MAEKTMBHOCTN APYrMX METOAO0B.

O606LWMB MpaKTMKy pas3nu4yHbIX FOCYyAapcTB, MOXEM MNPUATU K BbIBOAY, 4TO
pasHble CTpaHbl NPUAEPXKUBAKOTCA pPasHbIX NOAXOAOB OTHOCUTENbHO MOCNeacTBUNA
HeyCTaHOBMNEeHWss WHOCTpaHHoro npasa. [lepBbll M3 NOAXOAOB — OTKas B MCKe,
sABNsieTca Hambonee pagukanbHblM — MOCNEACTBMEM, KOTOPOE JIEKO  MOXET
paccmMaTpuBaTbCs Kak OTKa3 B MpaBoCcyauv. OTOT MOAXOA NoABepraeTcs cepbe3Homn
KPUTUKE, U MHOTrMe CyAbl CYMTalOT HeAonyCTUMbIM OTKa3 B WCKe B CUTyauumm
HEYCTaHOBIEHWS COAEPKaHNSI MHOCTPaHHBIX NPaBOBbIX HOPMS.

B cootBetcTBUM C HambBonee pacnpoCTpaHEeHHbIM MOAXoA40OM B OOMnbLUMHCTBE
IOPUCOMKLUNIA HEBO3MOXHOCTb YCTaHOBUTbL COAEepKaHWe NMPUMEHWMOro MHOCTPAHHOTO
npaesa MpuBOAMT K MNpuMMeHeHuto lex fori, a He Kk OTkasy B YAOBNETBOPEHUU
TpeboBaHua. SddeKT Takom cUTyaumm aHanorMyeH Tomy, kKak ecrnm Obl BOnpoc O
NPYMEHEHNM MHOCTPAHHOTO NpaBa He Bo3HMKan Boobue. Mpu aTom ana obocHoBaHUs
npuMeHeHUss npaeBa cyfda, paccMaTpuBalowero Ccrop, NPUBOAATCA pasnuyHble
aprymeHTbl.

OfHUM 13 LWIMPOKO MCNONb3yeMbIX OOBACHEHWI ABNSIETCA NPEAnofioXKeHne, YTo
WHOCTPaHHOE MpaBO CYMTaEeTCs Takum Xe, TOXAECTBEHHbIM npasy cyfa. Micxoasa us
Takon TOYKM 3PEHUS, MOXHO hOpMarnbHO YTBEpXAaTb, YTO peLleHMe OCHOBAHO Ha
NPMMEHUMOM WHOCTPaAHHOM npaBe, 4TO, OAdHaKko, aKTU4eCKkn MOXeT Kak
COOTBETCTBOBATb, Tak U HE COOTBETCTBOBAaTb OENCTBUTENBHOCTY.

B coBpemMeHHOM MexayHapoOHOM YacTHOM MNpaBe BCe Yalle NpuU3HaeTcs, YTo
noboe npeanonoxeHne 00 WMAEHTUYHOCTU UNU GM3KOM CXOOCTBE MOXET OblTb
YNCTON BbIAYMKOW, W MpUMeHeHue npaBa ¢opyma He MoXeT OBOCHOBbLIBATLCH Ha
3TOM OCHOBaHUK®,

HaumnoHanbHOe NpaBo MOXET NPUMEHSTLCA Takke 6e3 KakMx-nmbo 06BbSACHEHNI,
UCXO0As M3 3aKoHoAaTerNbHbIX MOSIOKEHUN, YTO Ha NpakThke MOXEeT orpaBiblBaTbCs
uenbto nsbexaTb 3aTArMBaHWSi CPOKOB pacCMOTPEHUs aena.

MomMnmo  Bblleyka3aHHbIX  NOAXOAOB,  3aKOHOOATENbCTBOM  HEKOTOpPbIX
rocyapcTtB, a Takke HEKOTOPbIMU YYEHbIMU NpeanaraeTca B KayecTBe nocneacTeus
HeyCTaHOBMNEHUS COAepXXaHWUs MHOCTPAHHOro npaBa NPUMEHSATb WMHble NPUMEHUMbIE
KONMMM3NOHHbIE HOPMbI, @ Takke NPaBo POACTBEHHOW NpaBoBon cuctembl. O4eBugHo,
AaHHbIM nogxon 6onee COOTBETCTBYET LENsAM MeXOyHapOAHOrO YacTHOro npasa U

' Xouaros [J.A. YcTaHOBMEHME COAEP)KaHUA MHOCTPAHHbLIX MPaABOBbLIX HOPM B MeX4yHapOoLHOM
YyactHom npas.e // «MHpoTponuk Meguay. 2013, umT. no LLak X. Ykas. cou. C. 315-316.

2 XouaHos [.A. YcTaHoBreH1e CoAepXaHnsi MHOCTPaHHbLIX MPaBOBbIX HOPM B MeXAyHapOo4HOM
yactHom npase // «HdoTponuk Meguna». 2013. C. 81-82.

3 MNocTaHoBneHne denepansHoro apbutpaxHoro cyna CeBepo-3anafHoro okpyra oT 5 uioHs
2009 r. N A56-7568/2008.

4 Jantera-Jareborg, Maarit, “Foreign law in national courts: A comparative perspective (Volume
304)”, in: Collected Courses of the Hague Academy of International Law, p. 196, first published
online: 2003, p. 330.
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cnocobcTByeT Oomnee cnpaBedsiMBOMY WCXOA4Y [fena, OAHaKko ero He Tak ferko
NPMMEHNUTb Ha NPaKTUKe.

[anee B cBeTe BbILWEN3NOXKEHHOIO Oonee AeTanbHO PacCMOTPUM CUTyauuio B
Pecny6nuke ApmeHus (PA).

CornacHo yacTtu 3 ctatbu 4 ['paxgaHCKo-npoLeccyansHoro kogekca Pecnybnvkm
ApmeHus npuHsaToro 9 doespana 2018 roga' (MK PA): cyq B COOTBETCTBUMM C
KoHCTUTyumen, mexayHapoaHbiM OOrOBOPOM, paTuduunpoBaHHbiM Pecnybnvkom
ApMeHUS, U1 3aKOHOM MOXET TakKe NPUMEHATb HOPMbI MpaBa ApYrux rocygapcTs.

B cooTBeTCTBMM C YacTblo 6 TOM e cTaTbh: NPU OTCYTCTBMU HOPM MHOCTPaHHOIO
npaea cyq NpMMeHsieT COOTBETCTBYIOLLME HOPMbI NpaBa Pecny6nvku ApmeHus.

B 1O Xe Bpems, cornacHo 4. 4 cT. 1255 paxpgaHckoro kogekca Pecny6nvku
Apmenusa (TK PA), npuHsitoro 5 maa 1998 roga?: ecnv, HECMOTPSA Ha NPUHATLIE B
COOTBETCTBMU C HACTOsILLIEN CTaTbel Mepbl, COAepXXaHWe HOPM MHOCTPaHHOro npasa
B pasyMHbIlA CPOK He ObIfo BbIACHEHO, TO NPUMeHsieTcst NpaBo Pecny6nvkn ApMeHusi.

CnepoBatenbHO,  3akoHOAATENbHO  YCTpaHeHa  BO3MOXHOCTb  MpPaBOBOM
HeonpeaeneHHOCTH, HEBO3MOXXHOCTU paspeLLeHns crnopa, a Takke OTkasa B MUCKe Ha
OCHOBaHUM HEYCTaHOBIIEHUSA COAEpXaHUs WMHOCTpaHHOro npaea. [lpaBo ApmeHuu
npeacraenseT cobon CBOEro poda «3anacHOW BapuMaHT» M UCNONb3yeTCH B KayecTBe
pelieHns npobnembl, BO3HMKAOLIEA MPUM OTCYTCTBUSA MPUMEHUMOrO WHOCTPAHHOIo
npaea.

Kak BuOHO, BbllenpuBeAEeHHbIMY MPOLECcCyanbHON M KOSNNTM3NMOHHOW HOpMamm
YCTaHOBMEHO OOWHAKOBOE MOCNEeACTBME — MPUMEHEHUE HALMOHANbHOro npaea, Ho
pa3Hble OCHOBaHMe AMs ero NpMMEHEHWS: OTCYTCTBME HOPM MHOCTPaHHOro npaea u
HEBbISICHEHME COAEPXKAaHNA HOPM MHOCTPAHHOIO NpaBa B pa3yMHbIA CPOK. Ha nepBbin
B3I MOXET MoKa3aTbCsl, YTO 3TW MOHSTUE UCMONb3YHTCA B OOVMHAKOBOM CMbICIE,
oaHako aHanua ctatbM 4 [TIK PA nossondetr nNpuntM K BbIBOAY, YTO BOIS
3aKoHoOaTens  HanpaefieHa Ha  pasrpaHMyeHvMe  CrnyvYaeB  HeYCTaHOBIIEHWS
CcoAepXXaHus HOPM MHOCTPaHHOrO NpaeBa M UX OTCYTCTBUA. Tak, B cTaTbe 4 OTAENbHO
yKasaHbl MOMHOMOYMS Cyda Kak Mo YCTaHOBJIEHUIO CYLLECTBOBAHMS  HOPM
WHOCTPAHHOIO MpaBa, TaK W BbISICHEHUS WX COAEpPXaHus, U 3TU MNOMHOMOYUSA
pa3geneHbl COH30M «My.

MonyyaeTcs, 4TO npoueccyanbHbIM  3aKOHOOATENbCTBOM  MpedyCcMOTpeHa
BO3MOXHOCTb MPUMEHEHUS HaALWOHaNbHOrO npaBa TOMbKO MNpU  OTCYTCTBUM
WHOCTPaHHbIX HOPM, @ FPaXX4aHCKMM KOLEKCOM — NPU HEBLIICHEHWMW B Pa3yMHbIN CPOK
cofepXaHus HOPM  WMHOCTPAHHOrO MpaBa. YKa3aHHOEe CBUAETENbCTBYET O
npotusopeumn mexay K n MK — oCHOBHbIM MCTOYHMKOM, perynupyoLwmMm nopsifaoK
npoBeaeHuss cygebHoro pas3bupartensctBa, W, COOTBETCTBEHHO, YCTaHaBMMBAOLLUM
nonHomoums cyaa. CnegosarternbHO, LienecoobpasHo yHuduumMpoBaTb obcyxgaemble
NpaBOBbIE HOPMbI, @ UMEHHO: NMPegyCMOTPEeTb €AMHbIE OCHOBAHMSA AN BO3MOXHOMO
OoTKasa OT NPUMeHeHNs1 MHoCTpaHHoro npasa cyaom B K u ITIK.

Takke ABRSETCA CMOPHbIM BOMPOC O TOM, B KAKOM Cllydae WMHOCTpaHHOE MpaBo
cuMTaeTca HeycTaHoBreHHbIM. [axe B npegenax O4HOM M TOW Xe OPUCAUKLAN
cynebHasa npakTuka pegko GbiBaeT OAHOPOLHOM MO OTHOLUEHMIKO K YCMOBUSIM TOrO,
HACKOMNbKO TLATENbHO [OIPKHO ObITb YCTAHOBMNEHO COAEpPXaHue NPUMEHSIEMOro
WHOCTPaHHOrO npaBa. ATO O3HA4YaeT, YTO CUTyauuu, B KOTOPbIX CyA MpUXoguT K
3aKMOYEHNIO, 4YTO COAEpXaHWe WHOCTPaHHOrO npaeBa He Obino  ([oCTaToOYHO)
YCTaHOBMEHO, MOIYT CYyLWIECTBEHHO pasnuyatbcs. HekoTopble cyabl TpebyoT
YCTaHOBIMEHUS peanibHoOro COAEpXaHWs WHOCTPAHHOIO Mpasa, 4TO 00A3aTenbHO

144MS 2018.03.05/16(1374) <nn.208
2 £4MS 1998.08.10/17(50)
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BKNtoyaeT B cebsa nHdpopmaumio o cyaebHowm npakTuke, B TO BpEMS Kak Apyrue cyapl
CYMTalT JOCTaTOYHbIM NpefocTaBfieHne CTaTyTHOW MHdopmauun o6 MHOCTPaHHOM
npaee, coveTaemMoi, Harnpumep, ¢ obuienn uHdopmaumen ns yvebuukos'. Opyrvmu
cnosamu, 6apbep MHopmauum 06 MHOCTPaHHOM npaBe MOXET ObITb YCTAHOBMEH Ha
pPasnnyHbIX YPOBHSX.

OewncTeyiollee 3akoHogaTenscTBo PA He no3BonsieT nonyynte OTBET Ha BOMPOC,
B Kakux cnyvasix WHOCTPAHHOE NpPaBO MOXET CYMTATbCH HEeyCTaHOBMEHHbLIM, 4TO
OCTaBMseT LWMPOKYIO ANCKpeLuio ans cyaa.

OTKpbITBIMM  OCTAKOTCA TakkKe BOMPOCbI OTHOCUTENbHO OLEHKU OTCYTCTBUS
WHOCTPAHHOro npasa: 4YTO O3HavaeT OTCYTCTBME HOPM WMHOCTPAHHOrO MnpaBa, pedb
nget 06 obbekTMBHOM (KOrga MpaBOOTHOLLEHME He YPerynvMpoBaHO MHOCTPaHHbIM
npaBoM, W aHamorms He MOXeT ObiTb npumeHeHa) WM CyObEeKTUBHOM
(HEBO3MOXHOCTW ANS CyAa YyCTaHOBUTL ero cogepxaHue) oTCyTCTBUM. BaxHo yyecTsb,
4YTO Cyabs He B COCTOSHUM NOAPOGHO O3HAKOMWUTLCSA C OCOBEHHOCTAMW BCex
NpaBOBbIX CUCTEM MMpa MO MEHbLUEN Mepe, HACTOMbKOo, YTOObl B pamkax cyaebHoro
npouecca TOYHO W MPaBUIbHO KakK MPUMEHUTbL HOPMbl MHOCTPAHHOIO fpasa, Tak U
yCTaHOBWUTbL UX OTcyTcTBMe. CnegosaTenbHO, KPUTEPUW  HEYCTAHOBIIEHHOCTM
WHOCTPaHHOro npaBa AOIMKHbI ObITb BbipaboTaHbl C y4eTOM BO3MOXHOCTEN Cyaa.

Cnegyowmn 3akoHoAaTeNbHO HE packpbiTbli BOMPOC — Kakom ob6bem mep
OomkeH ObITb NpeanpuHAT CydoM Afs NPaBOMEPHOro OTkasa OT MNPUMEHEHWS
uHoctpaHHoro npasa. Ctateent 1255 K PA, B otnmumm ot ctaTemn 4 TIK PA cpean
Mep, nNpeanpuHMMaemblXx CyAOM B LensX BbIACHEHUS coOepXaHus  HOpM
WHOCTPaHHOro nNpasa, NpeAycMOTpeHa BO3MOXHOCTb cyada obpaTuTbCs 3a NOMOLLbIO K
KOMMNeTeHTHbIM opraHam Pecnybnukn ApmeHusa u 3a pybexom nubo npuenedb B
yCTaHOBfIEHHOM nopsigke crneuuanucToB. HecmoTpa Ha Bpode Obl normyveckyro
060CHOBaAHHOCTb AAHHOMO MOJIOXKEHWS, 3TO NOpPOXA4aeT cepbe3Hble NPOTUBOpPEYMs B
3aKoHoaTenbCTBe, a MMEHHO - MPOTMBOPEYNA MeXdy HopMamun MexAyHapOoaHOro
4acTHOTO MpaBa M HOPMaMW TPaXAaHCKOro MpoueccyasibHoro npasa?. YuuTbiBasi
TEHOEHUMIO, pasBUTY0 ManoyvucrieHHon cyaebHon npaktukom B PA, MOXHO
NpeanonoXuTb, YTO cyd OyaeT pyKOBOACTBOBaTLCS Tonbko Hopmow K n BoBce He
couteT cebsa 00s3aHHbIM ObpallaTbCsa 3a MOMOLBK K KOMMETEHTHbIM OpraHam wu
crneynanucTam. CnepoBatenbHo, npegnonaraeTcs uenecoobpasHbim
pernaMeHTpoBaTb HeobxoauMMble Mepbl, MpegnpuHUMaeMble CydoM, Takke
npoueccyarnbHbIM 3aKOHOA4ATENLCTBOM.

AHanuanpyemas HopMa Takke HyX[aaeTcs B pa3bsACHEHUMM B YacTW xapakrepa
NPUHMMaeMbIX Mep, TaK Kak AOCTaTOYHbIMW MOTYT cuuTaTbCA He Ntobble Mepbl, a
a(pdeKTUBHBIE U UHTEHCKBHbIE. Hanpumep, 3akoHamMu O MeXOyHapOAHOM YaCTHOM
npase ABCTpuUM W JIUXTEHWTeNHa npegycMOTPEHO, YTO €ecnu  cofepxaHue
WHOCTPaHHOro npaBa, HECMOTPS Ha 06CTOATENbHbIE YCUNWSA B TEYEHNE COPa3MePHOro
Cpoka, He MOXeT OblTb BbIACHEHO, TO MPUMEHSIETCA HauMOHanbHO MpaBo, TO eCTb
3aKoHodaTenu 3TWX CTpaH He OrpaHU4MBalTCA BBEAEHMEM BPEMEHHOrO Kputepus
(«copasmepHbIVi CpOK»), a elle M Bo3naratT Ha Cydbl 0683aHHOCTb NpeanpuHMMaThb
«obcToATeNbHbIE  YCUNUSI»,  HaMpaBfieHHble Ha  YCTaHOBMEHME  COAepKaHus
MHOCTpaHHoro npasas.

1 Jantera-Jareborg, Maarit, “Foreign law in national courts: A comparative perspective (Volume
304)”, in: Collected Courses of the Hague Academy of International Law, p. 196, first published
online: 2003, p. 325.

2 datkyamHos 3., ApcnaHoB K. MNpuMeHeHne cynaMu MHOCTPAHHOIO npaBa B rpaXdaHCKoOM U
ap6utpaxHom npouecce // «Poccuickas toctuumsa», N 4. 2002.

3 Tumoxos FO.A. MHocTpaHHoe npaso B cyaebHoi npakTuke // Bontepc Knysep. 2004. C 65.
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Cnegylowun  BOMpoC, Ha KOTOPOM XOTENOCb Obl 3a0CTPUTb BHUMaHWE, —
npobnema onpegenenns pasymHbix cpokoB. M3 cogepxanunsa 4. 4 cT. 1255 TK PA
BblTEKaeT, YTO NPUMEHEHME HaLMOHAmNbLHOro npaBa BO3MOXHO TOMbKO MO UCTEYEHUN
pa3yMHbIX CPOKOB.

B 1O Xe Bpemsa, cornacHo nyHkty 4 vactu 1 ctatem 167 [TIK PA, B
npeaBapuTensHoM cyaebHoM 3acedaHum cyn NEPBON UHCTaHLUUK BbISICHSET XapakTtep
CMOPHOro NPaBOOTHOLLUEHNS, B TOM YnCIe NPUMEHNMbIE MPaBOBbIE HOPMbI. YKa3aHHasi
HOpMa YeTKO onpeaenseT, YTo NPUMEHNMbIE NO AeNy NpaBoOBble HOPMbI (B TOM Yuchne
HOPMbl WMHOCTPAHHOrO MpaBa) YTOYHAKTCA CyooM B npeaBaputensHoOM cyaebHom
3acegaHmM.  3O0ecb  BO3HMKAET  JIOTMYECKMM  BOMPOC:  Kak Cyd Ha  aTane
npegBapuTenbHoro  cygebHoro  3acegaHusi, KOTOpbIM MO CyTM  SABMSieTCs
NMOAroTOBUTENbHBIM 3TaNoOM, MOXET OLEHWUTb, OydeT nu copepXaHus MHOCTPaHHOTo
npaBa yCTaHOBMEHO B pa3yMHbIA CPOK, YTOObI NpaBUMBHO ONpeaenuTb NPUMMEHUMoe
npaso.

B cooTtBeTcTBUM C 4. 1 CT. 9 KOHCTUTYLUMOHHOrO 3akoHa Pecnybnuku ApmeHus
«CynebHbin kogekc PecnyGnuku Apmenusi» ', npuHatoro 7 despans 2018 ropa,
paccMoTpeHne 1 paspelleHne gena AOSPKHbl ObITb Npon3BeaeHbl B pasyMHbIN CPOK.
To ecTb kpuTepuii pasyMHbIX CPOKOB MpeayCMOTPEH Kak Afis peLleHus Bornpoca
YCTAHOBMEHHOCTU COAEPXKaHUS HOPM MHOCTPAHHOrO npaea, Tak U AN paspeLleHus
Jena B LernioM, 1 HEAICHO Kak COOTHOCSITCS 9TU Pa3yMHbl€ CPOKW.

Cratbenn 9 koHcTMTYuMoHHOro 3akoHa PA «CypebHbin kogekc PA» Takke
NpeaycMOTPEHbl  KPUTEPUU OLEHKU pasyMHOCTM CpokKa pacCcMOTpeHus aen, wu
YCTaHOBMEHbI TakKMe XapaKTepuCTWKW, Kak obCcToATenbCcTBa gena, B TOM u4ucre
topuandeckas 1 dakTnyeckaa CrOXHOCTb, MOBeAEeHMe YYacTHUKOB rnpouecca W
nocneacTeusa ANUMTENbLHOrO pacCMOTPeHUs aena Ansg ydacTHuKa npouecca; 4encTBus,
npeanpuHATbHIE CYAOM B LIENsX OCYLLECTBEeHNsa paccneaoBaHus U paspelleHus gena
B KpaTyamwime Cpokn, Ku ux 3dEKTMBHOCTb; 0bLas npoaomKUTENbHOCTb
paccMOTpeHuss gerna W CpPedHas  OPUMEHTMPOBOYHAS  MPOAOIHKUTENBHOCTb
paccMoTpeHust Aena (B TOM 4ucne no cTtagusam), ycTaHoBrneHHas Beicwum cygebHbim
COBETOM.

B cBeTe BbILWEN3NOXEHHOrO cornacmmcs ¢ nosuuuen npodgeccopa PoseHbepra,
YTO OTHOCMUTEITbHO TaKOW KaTeropmm CropoB, A11S pa3peLleHnst KOTopbIX Heobxoaumo
yCTaHaBnMBaTb COAEPXaHWe HOPM WHOCTPAHHOrO MpaBa, AOJDKHbl MPUMEHATHCH
nHble, 6onee OnMTENbHBIE CPOKM PACCMOTPEHMSA OEN U MPUHSTUS PELUEHUSA CyOOM
nepBon WHCTaHUWW, MWHa4ye npakTUYeckoe nNpUMEHeHWe WHOCTPaHHOro npasa
OKaXeTcs B OONbLUMHCTBE ClyYaeB BeCbMa 3aTpyAHEHO UMM [axe HEBO3MOXHO, Tak
Kak cyabl B nogaBnsowem OonbLUNMHCTBE criyqaeB OyayT YKNOHATLCA OT NPUMEHEHNS
MHOCTPaHHOro NpaBa 1 CTaHyT paspellaTb Cropbl Ha OCHOBE POCCUIACKOro npasaZ.

CnepoBaTtenbHO, pasyMHble CpPOKW, NpegycMmoTpeHHble 4. 4 c1. 1255 TK PA
Takke He JOIKHbI TONKOBATbCS OFPaHUYEHHO, U, YYUTbIBASA CITIOXKHOCTb YCTaHOBMNEHUS
COAepXaHMs WHOCTPaHHOro MpaBa, He [JOIMkHbl camu no cebe npegnonaratb
KOPOTKU MPOMEXYTOK BPEMEHN.

MocnegHnm, HO KMOYEBBIM  acMekToM B 3akoHogaTenbcTBe Pecny6nvku
ApMeHUsi, KOTOPbIN 3acrnyXvMBaeT BHUMaHUS, ABndeTcsa opmynupoBka 4actn 3
ctatbn 4 TIK PA. B gaHHOW YacTu 3akOHa NpUMeEHEeHMe MHOCTPaHHOro npasa CyaoM
npegycMoTpeHO B KayecTBe MpaBa, a He 06s3aHHOCTU, Tak Kak COMPOBOXOAETCs
rnaronom «MoxeT». MHbIMM crioBamu, npu OykBanbHOM TOSKOBaHWM Cyn, BrNpaBe He

1 £4MS 2018.02.12/10(1368) <nn.143
2 PoseHbepr M. HekoTopble aKTyarnbHble BOMPOChI NMPUMEHEHUS MHOCTPAHHOIO rpakaaHCKoro
npasa poccuickummn cygamu // Xosamncteo u npaso. 2003. N 2. C. 127 — 128.
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NPMMEHUTb WMHOCTPAHHOE npaBo. OTOT MOAXOA YCTAHOBIIEH B OrpaHWYeHHOW
cynebHon npaktuke PA, B COOTBETCTBUM C KOTOPOW NPMMEHEHME HOPM MpaBa ApYyrux
rocygapctes B COOTBETCTBMM SIBNSIETCA NpaBOM cyda, a He 00s3aHHOCTbIO, U
Hencnonb3oBaHWe CyaoOM 3TOr0 MpaBa He paccMmaTpuBaeTcs Kak HapylueHue
npoLeccyanbHOro 3akoHa, Ha OCHOBaHWUM KOTOPOro 6bINo BeIHECEHO pelleHue cyaa’.

XOTa Mbl He cornacHbl C YKa3aHHbIM TOrikoBaHuMeM o6CyXaaemMon HOpPMbl U
cuMTaeMm, YTo Takoe TOMKOBAHWE He COOTBETCTBYET LieNsaM 3aKOHOAaTeNbCTBa, YTOObI
nsbexatb TakoW TPaKTOBKM B [JarnbHeWleM, npeacraBnsieTcs LenecoobpasHbim
3aMeHUTb CMOBO «MOXET» Ha «0bas3aH» B 4yactn 3 ctaten 4 TIK PA. B npoTvBHOM
cnyyae BCE KOJMM3MOHHbIE HOPMbI YTPauMBaKT CMbICA, TaK Kak MNpUMeEHeHue
WHOCTPaHHOro NpaBa CTAHOBUTCH HexenaTenbHbIM CO CTOPOHbI CyAda U NPaKTUYEeCKM
HEBO3MOXHbIM.

Utak, 3akoHogaTtensctBoM PA npegycMoOTpeH MOAxoAd, NPUCyLniA GONbLUMHCTBY
CTpaH, KOTOpbIA 3akn4yaeTcd B TOM, YTO MPU HEYCTAHOBIEHWM coOepXXaHus
WHOCTPaHHOrO MpaBa HauWOHaNbHbIM Cy4OM MpPU PacCMOTPEHUN TPaHCTPaHU4HOTO
YacTHOMPaBOBOro crnopa npumMeHsieTca nNpaso ApmeHun. Kak pelieHune, npumeHeHue
npaea cyga, paccmaTpuBatoLLero crnop, 6e3ycrnoBHo, MMeeT CBOM NpemmyLlecTBa. Bo-
nepBebix, obpalleHne K HeMy NpeadoTBpallaeT OoTka3 B MpaBoCcyauMy NyTeM OTKasa B
ucke. Bo-BTOpbIX, HaumoHanbHOe npaBo, Mo obwemy npasuny, sBrseTcs
€[VHCTBEHHbIM NPaBoOM, KOTOPOE Cya AENCTBUTENBHO 3HaeT. B-TpeTbux, npumeHeHne
lex fori nossonser GbicTpee paspewunTb crnop. bonee Toro, npumepbl cyanebHowm
NPaKkTUKN HaLUMOHarbHbIX CY4OB pa3fiMyHbIX CTPaH Takke AEMOHCTPUPYIOT CEPbe3Hble
HeJoCTaTKW, Tak Kak B OONbLUMHCTBE CMy4YaeB CyAbl MPUMEHSINM UHOCTPAHHOE NpaBo
OLIMBOYHO?,

OpHako, Bce aTu NAOCbl MepekpbiBaeT oAWH HEeBOMNbLIOW MUWHYC, KOTOpPbIA
coCcToUT B M3beraHUm NpUMeEHEHNst HOPM MHOCTpaHHOro npasa. CknagbiBaeTcs Takas
CUTyauusi, YTO CTOPOHa, HE 3aMHTepecoBaHHas B MPUMEHEHUN MHOCTPAHHOIO Npaea,
nerko Moxet nocrnocobcTBoBaTb TOMY, YTOObLI OHO HE NPUMEHUNOCH, HE NPEeOCTaBNB
HeobxogumMyo nHdopMaLmio 06 MHOCTPaHHOM NpaBe, a Cy MOXET NErko OTKNOHUTb
npeaocTaBfeHHy MHPOPMAaLMIO Kak HeJOCTAaTOUHY UM NPOTUBOPEYUBYIO, BMECTO
TOro 4YTobbl NPUMOXUTL YCUNUS ANA YCTAHOBMNEHUS U BbIACHEHUS COOEPXKAHUA HOPM
WHOCTPAHHOrO npaea. TakoW MOOXOA He COOTBETCTBYET peKoOMeHZauusm
COBpPEMEHHOro obLiecTBa, B COOTBETCTBUM C KOTOPbIMW rOCyAapCTBaM, €Cnu ux
CYLLIECTBEHHbIE WMHTEpPeChbl He TPebylT WMHOro, crefyeT MpPUHMMAaTb KOMMMU3WMOHHLbIE
HOPMBbI, KOTOPblE NPUBOAST K MPUMEHEHMWIO MHOCTPAHHOIO NpaBa Ha TeX e YCIOBUSIX,
YTO U K MPUMEHEHMIO NMpaBa Cyaa; W, CrefoBaTeNbHO, BO3AEPXKMBATLCA OT MPUHATUS
npaBun BblbOpa NPUMEHMMOrO MpaBa, KOTOpble pacwupsaloT cdepy NPUMEHEHUS
npaBa cyaa no cpaBHEHUIO C NPaBOM MHOCTPaHHOrO rocyaapcrtea’.

B HacTtoswweln crtaTbe Takke OblM pacCMOTPEHbl anbTepHaTUBLI NMPUMEHEHMUIO
HaUWOHanNbHOro npaBa — NPUMEHEHWEe OPYroro TeCHO CBSI3aHHOrO MpPaBOMOPSAKA,
coepXaHue KOTOpOro M3BECTHO cyay. OTO pELUEHNE He SIBMSETCS NErkuM BbIXOO0M
N3 TPYAHOCTEN, CBA3AHHbIX C NPUMEHEHNEM MHOCTPAHHOIO NpaBa, TakK Kak ero MOXHO
NPUMEHNTL TOJMBKO B TEX CIlyyasx, Korga cogep)XaHue NPUMEHUMOro MHOCTPaHHOrO

" Bhy UNM/0086/02/16 pwnwpwghwywl gnpény << ybpwpllhs  pwnwpwghwlywl
nwwunwnwOh 2019 pywywbh hntbhuh 14-h npnznLd

2 Jantera-Jareborg, Maarit, “Foreign law in national courts: A comparative perspective (Volume
304)”, in: Collected Courses of the Hague Academy of International Law, p. 196, first published
online: 2003, p. 313.

3 Institut de Droit International Session of Santiago de Compostela 1989, Equality of Treatment
of the Law of the Forum and of Foreign Law.
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npaBa M3BECTHO B OMpedeneHHOW CTeneHn, HO HEeAOCTaTOYHO ANS BblHECEHUS
CyaebHOro pelleHus, a COAepxaHvWe 3aMeHsoLero npasonopsaka AOMKHO ObiTb
AOCTaTOMHO M3y4YeHOo, 4YTOObl OOOCHOBaTb €ro MpUMEHEeHMe K Chopy, Y4TO MOXeT
notpeboBatb TwWATeNbHbIX W 3aTpaTHbIX WCCNEeAOBaHWN coaepXaHus obeux
NpaBOBbIX CUCTEM.

CnepoBaternbHO, yYnUTbiBas, YTO y CYAOB U TaKk UMEeTCs AOCTAaTOYHO NpaBOBbIX
BO3MOXHOCTeN, 4Tobbl n3bexartb NPUMEHEHUS HOPM WMHOCTPAHHOrO MnpaBa, B TOM
yicne, B cnydvae npotmsopeuns nybnuyHomy nopsaky, Ana ApmeHun Hambornee
uenecoobpasHbiM Ha AdaHHbIM 3Tane nNpeacTaBnseTcs YXeCTOYeHMEe OCHOBaHWW,
TONbKO MO MCYEPNaHWMIO KOTOPbIX Cyd CMOXET 0bpaTUTbCA K HauuOHarbHOMY Mpasy.
Kak yxe Oblno paccMOTpeHo, 3TO MoxeT ObiTb oOcylecTBrneHo nytem OGonee
AeTanbHOM pernaMeHTauuy npoueccyasnibHbIM  3aKOHOAaTeNbCTBOM  OCHOBaHWN
OTKasa OT NMPUMEHEHWS MHOCTPaHHOrO NMpaBsa, a Takke 0OOHO3HaYHbIM YCTaHOBNEHNEM
06543aHHOCTM CyAa Mo NPUMEHEHUIO MHOCTPAHHOrOo npasa.
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ABSTRACT. This article analyses various approaches to the consequences of not
establishing the content of foreign law by national courts during the settlement of
transboundary private law disputes.

The consequences of failure to establish the content of rules of foreign law largely
depend on whether foreign law is considered in court as a fact or law. In practice,
recognition of foreign law as a fact even led to the denial of the claim.

It has been found that most states, through the codification of private international
law, have adopted the position of applying the law of the court hearing the case (lex
fori) in case it is impossible to determine the content of foreign law, thus avoiding a
dismissal of the lawsuit. However, in the Republic of Armenia, legislative criteria for
the establishment of the content of foreign law, determination the absence of foreign
law norms, and the “quantity” and “quality” of measures taken by the court to establish
the content of foreign law are not explicitly outlined.

As a result, in practice, Armenian courts tend to avoid applying foreign law. This
situation does not entirely align with modern trends in the development of private legal
relations, international cooperation among states, and may lead to an unjust outcome
in a case.

In this regard, it is proposed to establish more detailed regulations in the civil
procedural legislation regarding the grounds for refusing to apply foreign law in favor
of national law.

Key words — foreign law; lex fori; non-establishment of foreign law, confiict of
laws.


mailto:shushanna.aleksanyan@gmail.com

144 MGwnngynth L hpwynibp N 2 (99) 2024
https://doi.org/10.46991/SL/2024.99.144

PRELIMINARY HEARINGS IN THE CRIMINAL PROCEDURE
OF THE REPUBLIC OF ARMENIA: IMPORTANCE,
CHALLENGES, AND PROSPECTS FOR REFORM

Lusine Hovhannisyan

PhD Student at the YSU Chair of Criminal Procedure
and Criminalistics, Attorney at Law
lusine.hovhannisyan46@gmail.com

ORCID - 0009-0006-1789-2692

Abstract. Criminal justice is a multifaceted system designed to safeguard
individual rights, uphold procedural standards, and ensure the fair administration of
justice. In Armenia, the introduction of preliminary hearings represents a pivotal
advancement in the evolution of criminal procedure. These legislative changes aim to
streamline judicial processes, reduce delays, and address procedural inefficiencies,
ensuring cases are handled more efficiently while maintaining fairness and
transparency.

Preliminary hearings serve as a critical mechanism for evaluating evidence,
addressing procedural issues, and determining the admissibility of cases before ftrial.
This procedural innovation not only enhances case management but also fosters trust
in the judiciary by reinforcing the principles of justice and accountability. By aligning its
legal practices with international standards, Armenia demonstrates a commitment to
modernizing its judicial system and promoting equitable outcomes.

This reform reflects a broader effort to strengthen Armenia’s legal framework,
promoting judicial integrity and public confidence in the criminal justice system. The
introduction of preliminary hearings marks a significant step forward in ensuring that
justice is not only done but seen to be done, underscoring Armenia’s dedication to
procedural integrity and a fair, transparent legal process.

Key words - Criminal justice; procedural standards, preliminary hearings,
procedural integrity, enhanced efficiency of criminal justice,; criminal-procedural legal
framework; principle of adversarial proceeding.

1. INTRODUCTION
In an ever-evolving world of legal systems, the efficiency of criminal proceedings
relies on their ability to adapt to societal needs while upholding the fundamental
principles of justice. In Armenia, to achieve fairer and more efficient criminal
proceedings, the idea of introducing preliminary hearings into the legal system was
recently proposed.

Understanding and implementing preliminary hearings in Armenian criminal
proceedings marks a new phase in the development of the legal system. Currently,
with limited literature in Armenian on this issue and no prior experience, various trends
and approaches to this concept are beginning to form.

This article is dedicated to discussing preliminary hearings in Armenian criminal
procedure, identifying the challenges faced by the parties involved in the trial process,
and examining the true essence of this procedural stage.
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One of the pressing issues in criminal proceedings throughout different historical
periods has been the insufficient preparation of criminal cases for trial in the first
instance. This inefficiency in the preparation process can lead to procedural delays
during trials and may result in the overturning of court decisions.! Such unfavorable
outcomes infringe upon one of the fundamental rights, the right to a trial without undue
delays.?

Examining the history of criminal procedure in Armenia provides key insights into
the reasons and essence behind the introduction of preliminary hearings. With the
establishment of the Third Republic in 1991, Armenia faced the need to build and
strengthen its legal system. The transition from the USSR legacy to the formation of
an independent state was accompanied by changes across all areas, including
criminal justice.

The initial stages of development of Armenia's criminal procedure were
characterized by incomplete structuring and, at times, arbitrary application of
procedural norms. In response to these challenges, the Legislative sought to introduce
innovations that would enhance criminal trial procedures. It was during this period that
interest in preliminary hearings as an instrument for preparing criminal proceedings at
an early stage began to take shape.

Scholars have highlighted the necessity of introducing preliminary hearings in
criminal procedure.® These studies pointed out that such a stage allows for earlier and
more efficient case processing, preventing unnecessary delays.*

The new order of judicial procedures and the expanded powers of the court in
conducting preliminary hearings in criminal cases required a more thorough legislative
approach to all aspects of this procedure, particularly from the standpoint of the
constitutional right to judicial protection and the principles of international law.
Practical experience has revealed issues deserving close analysis and discussion,
emphasizing the relevance and practical significance of the chosen topic.

' CyntaHoB, A.P. EBponeickMe cTaHgapTbl, YPOKM MCTOPUM W MPaBONPUMEHUTENBHON
npaktuku. / A.P. CyntaHoB - M.: CtaTyT, 2012. page 93.

2 "Legal Definition of FAIR TRIAL". www.merriam-webster.com. Retrieved 2022-01-05.
Doswald-Beck, Louise. Fair Trial, Right to, International Protection, Max Planck Encyclopedia of
Public Infernational Law. Doebbler, Curtis (2006). Introduction to International Human Rights
Law. CD Publishing. p. 108. ISBN 978-0-9743570-2-7. Alfredsson, Gudmundur; Eide, Asbjorn
(1999). The Universal Declaration of Human Rights: a common standard of achievement.
Martinus Nijhoff Publishers. p. 225.1SBN 978-90-411-1168-5. Doebbler, Curtis
(2006). Introduction to International Human Rights Law. CD Publishing. p. 107. ISBN 978-0-
9743570-2-7. Lemmens, P. (2014). The right to a fair trial and its multiple manifestations. In E.
Brems & J. Gerards (Eds.), Shaping Rights in the ECHR: The Role of the European Court of
Human Rights in Determining the Scope of Human Rights pages 294-314. Cambridge Books
Online: Cambridge University Press. D. Vitkauskas, G. Dikov Protecting the Right to a Fair Trial
under the European Convention on Human Rights. A Handbook for Legal Practitioners. 2nd
Edition, prepared by Dovydas Vitkauskas Strasbourg, Council of Europe, 2017. N. Mole, C.
Harby The right to a fair trial. A guide to the implementation of Article 6 of the European
Convention on Human Rights Strasbourg, Council of Europe, 2006. R. Goss Criminal Fair Trial
Rights: Article 6 of the European Convention on Human Rights Archived 2016-03-06 at the
Wayback Machine Portland/Oxford: Hart, 2014

3 “Trial". Department of Justice. Retrieved 17 May 2020. Arenella, Peter (February
1980). "Reforming the Federal Grand Jury and the State Preliminary Hearing to Prevent
Conviction without  Adjudication”. Michigan  Law  Review.78 (4): pages 463-
585. doi:10.2307/1288187. JSTOR 1288187.

4 PykoBoouTenb aBTOPCKOro Kornektvsa u pegaktop [.C. KasuHsH, YronoBHbIN npouecc
Pecny6nukmn ApmeHnus, yuebHuK Ans By30B, nsgatensctso EIY, Yerevan, 2015, page 284.
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The development of a general theoretical approach to defining the essence and
content of preliminary hearings in the criminal procedure of Armenia also impacts the
effectiveness of this area of judicial activity and, consequently, ensures constitutional
rights in criminal proceedings and achieves the intended objectives.

The scientific doctrine dedicates significant attention to the optimal procedural
form for preparing criminal cases for trial." Numerous procedural scholars throughout
history have made substantial contributions to studying the problems and features of
the preliminary hearing stage.

Currently, theoretical debates in procedural science continue regarding the nature
of court activities within the scope of preliminary hearings. The lack of a unified
theoretical foundation in defining the essence of this institution leads to a lack of
consensus within the science of criminal procedure regarding its concept, significance,
essence, and operating principles.

2. HISTORICAL DEVELOPMENT AND PREVIOUS REGULATIONS INSTEAD
OF PRELIMINARY HEARINGS IN THE CRIMINAL PROCEDURE CODE OF THE
REPUBLIC OF ARMENIA

Before the introduction of the new Criminal Procedure Code in Armenia on July 1,
2022, the previous legislation included the concept of preparing a criminal case for
trial. 2 This stage acted as a transitional phase between the completion of the
investigation and the beginning of the trial. Although this procedural link was within the
court's jurisdiction, it was limited in its scope, particularly in terms of the issues that
could be addressed at this stage.

The practical side of this phase of trial preparation, defined by previous
legislation, often proved constrained. This was not only due to judges being
overburdened and unable to fully review the case materials prior to this preparatory
stage but also because it covered a narrow range of issues that could be discussed.

It is important to note that, given the limited resources of the Armenian judicial
system, especially when handling major or sophisticated criminal cases, the
preparatory stage often became a mere formality. Judges did not always have the
opportunity to give due attention to every aspect of a criminal case, which, in turn,
affected the quality of procedural decisions made during the preparation phase.

Under the previous legislation, once a criminal case was submitted to the court, it
was expected that within 15 days, the court would make a formal decision: to forward
the case for trial, suspend the process, transfer it to the appropriate judicial authority,

" BenkuH A. P. YMNK P®: KOHCTPYKTMBHAs KpUTMKa U BO3MOXHble ynydwenus. Yacts XIl.
MoaroToBka k cynebHomy 3aceanaHuto. ObLme ycnosus cygebHoro pasbupartenscrea. Mocksa :
PTY (MUP3A), 2018, page 41 . PsbunuHa T. K. Peanusaums cygebHon Bnactvu Ha ctaguu
MOArOTOBKM YrONOBHOrO fAena kK cyaebHOMy 3acefaHuio: Teopus U NpaBONpUYMEHEHUE !
cneunansHocTb 12.00.09 «YronoBHbI npoueccy» : Auc. ... A-pa topua. Hayk. Capatos, 2021,
page 545. Kypc yronosHoro npouecca / A. A. ApyTioHsH, J1. B. BpycHuupiH, O. J1. Bacunbes [n
ap.]; nog pea. 1. B. Nonosko. 2-e uag., ncnp. Mocksa : Ctatyt, 2017,1280 c. 3. YronosHo-
npoueccyansHoe npaBo Poccuiickon ®epepauun : y4ebuuk / JI. A. Bockobuto- Ba, T. C.
OeopsiHkmHa, H. M. KunHuc ; oTB. peg. M. A. JlynuHckas. 2-e n3g., nepepab. n gon. Mockea :
Hopwma, 2009, 1072 c. 6. YepsoTkuH A. C. lNpomexyTouHble CyaebHble pelleHus n nopsaok
MX NepecMoTpa B POCCUMIACKOM YrorloBHOM npouecce : cneumanbHocTb 12.00.09 «YronoBHbIv
npouecc» : AuC. ... KaHa. topua. Hayk. Mocksa, 2013. 204 c. Tpecunos A. A. YronosHbIn
npouecc 3apybexHbix cTtpaH. T. 1. YronosHbii npouecc Llserinapun. Moscow, 2016, page
1012.

2 Criminal Procedure Code of the Republic of Armenia, 01.09.1998, {0-248, article 292.
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or take similar technical measures.! This process was conducted without hearings or
the participation of the parties, which naturally reduced the level of openness and
transparency in decision-making.

Thus, the previous system for preparing criminal cases for trial in Armenia had its
limitations and drawbacks, particularly in the context of efficiency and adherence to
procedural fairness. With the introduction of the new Criminal Procedure Code in
2022, an attempt was made to improve this process by expanding the capabilities of
judicial preparation and ensuring a more thorough and objective review of criminal
cases before transitioning to trial. The absence of preliminary hearings in criminal
proceedings restricted the rights of the accused, particularly the right to defense and
the principle of adversarial proceedings.?

3. DEVELOPMENT AND CONCEPT OF PRELIMINARY HEARINGS IN THE
REPUBLIC OF ARMENIA

In light of global trends in modernizing criminal justice systems, preliminary hearings
have become an integral part of reforms in many countries. The approach to
preliminary hearings in Armenia is closely aligned with international standards of
justice. The introduction of this stage into Armenia’s criminal process opens a new
chapter aimed, among other things, at protecting the rights of the accused. This
innovative tool serves as a separate stage where key issues, such as the admissibility
of evidence, can be discussed, providing the defense with an opportunity to prepare
more thoroughly for trial and effectively represent the interests of their client.

This distinct stage of criminal proceedings establishes a framework for critically
reviewing the collected evidence and ensuring its more precise and objective use
during the trial. This marks a long-awaited enhancement of the safeguards for the
rights of the defense, thereby contributing to a fairer and more effective criminal
process.

In terms of timeliness, preliminary hearings in Armenian criminal proceedings
face several challenges and issues. One of the main difficulties is the lack of
established rules and standards governing this procedural stage. This, in turn, creates
uncertainty and additional difficulties for the defense, prosecution, and court in
applying the new norms.

A fundamental question that requires attention and examination is understanding
the true essence of preliminary hearings. What are they, in essence, for the Armenian
legal system? What goals do they pursue, and how do they contribute to a fairer and
more efficient criminal justice system?

One of the primary aspects that make preliminary hearings a long-awaited tool for
protecting human rights is the opportunity for early access to information and
evidence. This stage allows the defense to actively participate in case preparation,
having access to evidence at the early stages.® This proactive approach can be a key
factor in creating a more balanced and well-grounded judicial process.

In legal systems lacking clear preliminary hearings, defendants could face
challenges in preparing their defense. The absence of structured preliminary hearings
could limit their ability to challenge evidence, address legal issues, or raise procedural

1 Criminal Procedure Code of the Republic of Armenia, 01.09.1998, <0O-248, article 292.

2 maskoBa, M.E. lNpumeHeHne eBpOMENCKMX CTaHOAPTOB OTNPAaBMEHWUS MNPaBOCYAUs B
poccuiickoM apbutpakHom npouecce: MoHorpadwusi. M. WHCTMTYT 3akoHogaTenscTBa WU
CpaBHuTenbLHOro npasoseeHus npu MNMpasutensctee PP, Ankil, 2012, page 70.

8 NMynuHckaa M.A. PeleHnss B YronoBHOM Cy[OMNPOU3BOACTBE: TEOPUS, 3aKOHOOATENbCTBO,
npakTtuka., Moscow, 2010, page 60.
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objections. This could potentially lead to unfair trials and undermine the overall
integrity of the legal system.?

Considering that pretrial proceedings are not entirely adversarial, the defense is
often left with insufficient opportunities to fully exercise their rights during the trial. It is
important to recognize that an adversarial process is not merely a formal opportunity
to present one’s viewpoint on the case, but primarily it should be substantive.

According to Article 311 of the Criminal Procedure Code of Armenia, preliminary
hearings address a number of key issues, encompassing both substantial and
technical aspects of a criminal case. The range of these issues represents a broad
spectrum of questions reviewed at this stage of the process.?

Firstly, preliminary hearings include the consideration of early termination of
proceedings, objections, justified recusals, or exemptions from participation in the
process. Secondly, preliminary hearings address the issue of referring case materials
to the competent court.

The third aspect includes the matter of ending criminal prosecution or concluding
the process. This is an important point, ensuring that cases can be resolved while
respecting the rights and interests of all parties. Furthermore, preliminary hearings
consider the issue of choosing measures of restraint for the defendant.

This stage also covers mediation and the application of special proceedings
within the framework of conciliation processes, expedited procedures, or cooperation.
A significant part of preliminary hearings is the review of the scope of evidence and its
admissibility.

Additional findings from the information provided highlight the variety and
importance of issues reviewed during preliminary hearings. Let's examine some
additional aspects:

e Article 311 of the Criminal Procedure Code of Armenia defines a range of
categories of issues considered during preliminary hearings, from formal and
procedural aspects, such as recusals and participation in the process, to substantial
issues, like the sufficiency of evidence or termination of prosecution. Thus, the stage
of preliminary hearings encompasses a broad spectrum of aspects of a criminal case.

e The process of preliminary hearings aims to ensure fairness and protect the
rights of all parties involved in the criminal process. This includes ensuring effective
participation and the opportunity for parties to express their views on various
procedural matters.

e One of the primary focuses of preliminary hearings is ensuring procedural
fairness. This includes transferring the case to the appropriate court, applying
measures of restraint, addressing mediation issues, and adhering to procedural
norms.

e It is important to note that at this stage, not only substantial issues related to
the factual side of the criminal case are considered, but also formal and procedural
aspects. This underscores the importance of observing procedural norms to ensure a
fair and lawful criminal process.

' HayyHo-npakTM4Yeckuii KOMMEHTapuin K YronoBHO-MpoLeccyansHoMy Koaekcy Poccuiickoin
depepaumm / O. H. BepepHukoBa, C. A. Bopoxuos, B. A. [aBbigoB u ap. ; editor. B. M.
Nebepnes ; BepxoBHbii Cya P®. - Moscow. : Hopma : MHdpa-M, 2014, page 104.

2 MoTuBMpOBaHHOCTL cyaebHbIX pelueHnin B cBeTe cTaHgapToB EBponeiickoro Cyaa no npasam
yenoseka / A. A. Bacsies, I'. . Kypatokos, C. A. KHsi3bkUH // Poccumncknii topuaudeckuin xxypHan
: Hayy4.-TeopeT. N HGOPM.-npakT. XypH. 2014, N 6, page 2.

3 Criminal Procedure Code of the Republic of Armenia, 01.09.1998, £<0-248, article 311.
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e Preliminary hearings serve as a mechanism to maintain balance between the
interests of the prosecution and the defense. Addressing issues such as the scope
and admissibility of evidence helps create a balanced and fair trial process.

e It is noted that even if a case is concluded at the preliminary stage, it is
usually related to procedural issues, highlighting the importance of effective and
competent consideration of criminal cases from the very start of the process.

4. CONCLUSION

Preliminary hearings, as a key stage in the criminal process, have gained special
significance in the modern legal system. Throughout our discussion, their importance
as a tool for ensuring fairness and efficiency in criminal proceedings was highlighted.
Significant attention was given to analyzing relevant literature, where preliminary
hearings, taking their place in the context of transitioning from the investigation stage
to trial, are considered an integral part of the procedural system.

The importance of preliminary hearings encompasses not only the technical
aspects of a criminal case but also fundamental questions concerning the essence of
the charges and the scope of the presented evidence. Beyond formal procedural
issues, preliminary hearings play a key role in ensuring equality between the parties,
allowing the defense more detailed engagement with the prosecution.

As previously noted, preliminary hearings act as a kind of transitional link
between the pretrial and trial stages. This stage not only ensures the formal approval
of charges but also serves as a fundamental moment that sets the further course of
judicial proceedings.

One of the key points emphasized in the review of preliminary hearings is their
role in ensuring equality. A judicial system based on the principle of adversarial
proceedings provides both parties with an equal opportunity to present their
arguments and evidence. In this context, the ability of the defense to question the
clarity and specifics of the charges becomes an essential part of maintaining this
principle within the trial process.

However, despite a deep analysis of individual aspects presented in subsequent
studies, this general overview of preliminary hearings within Armenia's criminal justice
system will serve as a summary conclusion on the new concept. This review will
provide readers with a general understanding of the role and importance of preliminary
hearings in the context of criminal proceedings, while future articles will delve into
specific aspects, integrating them into modern legal practice in Armenia.

Implementing improvements to the preliminary hearing process in Armenian
criminal justice entails considering both procedural and substantive aspects to ensure
fairness, efficiency, and the protection of the rights of all parties. The following
recommendations are proposed for the purposes outlines above:

1. Strengthen legislative provisions emphasizing the right of the accused to a
clear and detailed presentation of the charges during preliminary hearings.

2. Enhance rules that guarantee active and meaningful participation of the
defense during preliminary hearings, allowing them to challenge evidence, contest its
admissibility, and raise procedural objections.

3. Emphasize the adversarial nature of preliminary hearings, fostering an
environment where the prosecution and defense can present their arguments and
evidence on equal terms, with the active involvement of the judge as a guarantor of
the adversarial process.

4. Given the relatively new nature of the legislative provisions in the Armenian
Criminal Procedure Code, attention must be focused on training and preparation.
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Ensuring extensive training programs for lawyers involved in preliminary hearings is a
fundamental step toward unifying judicial practice and creating commonly accepted
approaches to addressing issues raised during the preliminary hearing stage. Since
these provisions are only beginning to be implemented, training plays a crucial role in
establishing a unified standard for preliminary hearing procedures and preparing
lawyers for the successful application of new norms in practice.
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NPEOBAPUTEIBbHBIE CITYWWAHNA B YITOJIOBHOM
NMPOLIECCE PECIYBJIMKN APMEHUA: SHAYEHUE,
Bbl3OBbl U NMEPCMNEKTUBbI PESOPMUPOBAHUA

JlycuHe OraHecsH

AcrnmpaHT kagbeapsl yrosioBHoro ripowecca

u kpumumHarmctukn EIY, Ynew lNanartel agBokaTtoB ApMeHuu, a4BoKar,
lusine.hovhannisyan46@gmail.com

ORCID - 0009-0006-1789-2692

AHHOTaUusi. YronoBHOE MNpaBOCyaAMe OXBaTbiBAET MHOrOAcnekTHYl CucTemy
npoueayp, HanpaBneHHbIX Ha 3aWwuTy NpaB NIMYHOCTK, cobnoaeHne npoueccyarnbHbIX
HOpM u obecnedeHne cnpaBefnuBOCTW. BeeaeHve npeaBapuTenbHbIX CRyLWaHWA B
YrONOBHBIN Npouecc ApMeHUN 3HaMeHyeT 3HaunTenbHoe npeobpa3oBaHne NpaBoOBON
cucTeMbl. ATW NocneaHne 3akoHoAaTtelbHble N3MEHEHWS HanpasBneHbl Ha ynpoLueHne
CcyaebHbIX mpoueccoB, MoOBblleHWe 3dEKTUBHOCTM ynpaBneHns genamu u
cogevicTBMe CMpaBeAnvMBOCTM M MpO3payHOCTU  cyaebHbix  pa3bupaTenbCTB.
BkntodeHue npegBaputenbHbIX CryLwaHWn NO3BONSET apMAHCKON NMpaBOBOW cUcTEME
YMEHbLINTL 3aA4epXKM WU YCTpaHWUTb MpoueccyanbHble npendaTtcTBus, obecnevmsas
bonee GbICTpoe paccMOTpeHue Aen npu CobnioaeHUN NPUHLMMNOB npaBocyaus. JTO
u3MeHeHne oOTpaxaeT Gonee LWMPOKYID MNPUBEPXKEHHOCTb pedopmam W
MOOEepHM3aumMM  MpakTUKW  YrOfOBHOMO  NpaBoCyAMst B COOTBETCTBUM  C
MeXOyHapOoAHbIMKU CTaHgapTamu. B uenom, mexaHusam npegBapuTenbHbiX CryLaHUi
CBMOETeNnbCTByeT O CTpeMreHnM ApMeHuMM YKpenuTb CBOK npasoByld 6asy u
noBbICUTbL JoBepue K cyaebHOM cuctemMe 3a CYeT YIyuleHWs MpoLecCyarnbHOW
LLeNOCTHOCTU 1 CripaBeaNnBbIX pe3ynbTaToB.

KnioueBble crnoBa - Vro/ioBHOE rpaBocyane; poLeccyasbHble CTanaapTbl,
PegBapUTEIbHbIe  CIIYLIaHNS,  [IPOLECcCyaribHas  LJe/IOCTHOCTb,  MOBbILLIEHUE
3GQGEeKTUBHOCTY  YroSIOBHOIO MPaBocyqusi;,  YrosIoOBHO-MPOLeCCyalsibHas paBoBasi
6asa,; npUHLNIT CoCTSI3aTe/IbHOCTH.


mailto:lusine.hovhannisyan46@gmail.com

152 MGwnngynth L hpwynibp N 2 (99) 2024
https://doi.org/10.46991/SL/2024.99.152

£NEUYUL GuluUcuuNnt3E urN1 upudNNPUUL
(GNMUYUL uchuuN<p) <UUYUsSNH3I3UL G4 anNnuUuyUUL
uchuuN4 UStNOGLL LNrBUYULUSLELNE NPNT
<huuugunNsen

Undwl Pwpwiuwbyjw

GN< ppbwlwl hpwyniGph wdphnih nwuwfuny,

<< UAnwipbly nwiinwnwih ppGwlwl wuwywanp nuwanwgnnh oqauwlyw(
arman.babakhanyan@ysu.am

ORCID - 0000-0001-9465-6016

Lwiwrnwnwghp: OptGlunhpp, << ppGwywb optlugpph 323-pn hnnwép Ow-
fuwwnbubiny, Ywnpond Gop, Owywwnwy § hEnnwwlnb] wyunhdwglb, gnnuywb w;p-
fuwnhh nEYwywnp Ywqih bEpywjwgnighsbbph ntd dnynn pptwhpwduywb ww)pw-
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fudpwynpiwl (gnnwywb wpfuwphh) hwuywgnipwb L nw unbnébint hwdwp ppGw-
Ywl ywuwnwupuwbwwynipnitd Gwiuwwnbunn hpwjwywnpqwdnpiwlb hwiwywpgquw-
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gbph0 wrbsynn Je&kpp (jubnhpbbpp) (nuétp Ywd woophbwlywb ogniwin Ywd wy w-
rwybnipinth unwbwip: Pwgh wjn, gt Gap, np pwgwyw)nd £ gnnuiub wpfuwph
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ppEwywl Gopwdwynyp Ypnn fudpwynpiwb (gnnuywl wpfuwnhhp) hwulwgnipne-
Op L gnnwywb wfuwph unbnétint hwdwp ppEwywl wwunwuuwbwwnynegintl Guw-
fuwwnbubint wOhpwdtwnnipinibp: MEwnp £ G256, np ppwlwl Gopwdwynyp Ynpnn
fudpwynpiwb (gnnwywl wfuwphh) GepYwihu hwuywgnigyntGnd werw &GO npnR
fubnpwhwpnyg dLwytpwnudbbp, hswtu Gwl yh&kh £ nw unbnébip npwbu hwa-
gwywquh opjtyuinhy Yynnih npulinpnud Gwjuwwnbubp:

Unyb hGuinwgnunnipjwb Gywuwnwyb  ppwuwb Ghpwdwynyp Ynnn fudpwynn-
dwb (gnnwywl wptuwphh) hwuwgnipjwb L nw untbnébint hwiwp ppbwlywb ww-
nwufuwbtwwnynipintd Gwuwwnbunn hpwywywpqwynpiwb hwdwywpquwyhb niuntd-
Owuppnipjwb L Jeppneontpjwb wprynibpnid hunwybgltp pbbwpyynn hwulwgnip-
jnibp” wewownytiny npw fudpwagnpywdé wnwnpptpwyp, hoswtu Gwb npnztp gnnuiwb
wfuwph unbnébint hwidwp ppwwl Wwunwufuwlbwwnynipntd  Gwjuwwnbubint
wlhpwdtunnipnibp: Lpywé Gwywwnwybtpht hwultnt hwdwp jubnhp £ npyby

o nuntibwuhntb) ppwywl Gopwdwynye Ynnn fudpwynpdwb (gnnwywb wp-
fuwphh) hwuywgnipjwlb hwwnywbhbtpp, yep hwib), wn hwuwgniejniGnid weyw
fubnpwhwpnyg duwybpwnidtbpp hwyyh wetbind OGwb wpunwuwhdwOwb npny
tnunGEnh thnpap,

o (OGpYwjwglt] pGOwpyynn hwuywgnipjwlb hunwybgdwllt ninnywé wrw-
ownytn,

o pwgwhwynt] gnnwywb wpuwph unbnétint tnupyntbp L pGGwnybp npw hw-
dwn pptwywl ywunwuuwbwwnynipintl bwuwwntGubint wohpwdtunnepndbnp:

Uuwnwbpnid, ywjdwbwynpywdéd hGnnwgnundwl Gwywwnwybtpny L fubnhp-
GGpny, Yppwredt] 60 pGnhwOnip L hwunniy dGpnnbtn, dwulwynpwwbu wlwihqg,
uhbptq, hwiwywnpgwywrenigywépwihl, hpwywhwditdwwnwlwb L wy dEpnnltn:
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Qnnpénn OpLlugpph 323-pn hnnwép ppEwywl wywwnwuuwbwuinynipnil
Owjuwwnbund ppEwlwl Gopwdwynyp Ynpnn fudpwynpnid unbndbint Ywd nblw-
Jwntnt hwdwp, huy Gnyld hnnwéh 3-pn dwup tnwihu b ppbwyub Gopwdwynyp
ynnn judpwynpdwb hwuywgnigintbp uwhdwOBny, np gnpénn OpGlugpph «{wuw-
pwywywl woduwbgnipjwlb nbd ninnywdé pbnhwOnip pnyph hwGgwagnpénipintb-
OGpp» gifuh hdwuwnny ppEwlwb Ghpwdwynyp Ynpnn fudpwydnpnid (gnnuywl wp-
fuwnh) £ hwdwnpynid ppawlywl wunhfwbwywngnipjwip nt showbdbwht hhGpwp-
fuhy hwpwptpnigntbbbpny odnywd wbdwbg Shwynpnudp, npp gnpénid £ hp uwh-
dwlwdé L Swlwswé Juppwagsh Yubnbbtph hwdwdéw)l, npnbp 560 hwdwwwwnwu-
fuwlGnd wewnnipjwl vwhdwlwdé Jwppwagsdh hwidwwwpunwnhp Ywonbbepht Ywd
npwlg hpwgdwl hpwywswih dueph, L nph Gwwwnwyp hwogwagnpénipntl uunw-
nGLh b ywd hwbgwagnpénipwb Juwwnwnpnudp hnwOwynpbip Ywd wy wbodwbg hwG-
gwagnnontpjwl JuwunwniwOp OGpgpwybip Ywd prOnipjwl, uwwrlwihph, hwpywn-
pwlOph Ywd wlophOwywb wy gnpénnnipintbbtph dhongny hwbpwyhl Ywd dwulbw-
dnp hwpgbpht websynn yG&Gpp (ubnhpltpp) (nuébip Ywd wbonphbwywb ogniwn
Ywd wy wewybinipntt unwbwyp:

Ywnpénid Bop' pGGwpyynn hwigwywaqlp Gwiuwunbubinyg optGunhpp Gwwwnwy
£ hGunnwwlnb) wywnhywgltb| gnnwywlb wzfuwphh nGlwywn Yuagdh GEpywjwgnighs-
GGph n&d dnynn ppGwhpwywywl wwjpwpp:

Uantwikbwyopy, ptbwpyynn hwbgwywqip dLbwytpwbihu opbbunph Ynndhg
npnbgpwé npny dnuinbgnudlbp jubnpwhwnpnyg 60 L 60 Gwwunned gnnuiub wp-
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fuwnphh nGYwywp Yuaqdh Gepywjwgnighsbbnph nbd ppEwhpwywywl wwipwp dnbint
wpnyntOwybunnigjwb pwnpdpwgdwp:

<wny t G26[, np pEL pLGGwpYyYnn hnnywdéh 3-pn dwunud Gwfuwwnbujwé hwu-
YwgntpintGl pnhwOnip wedwdp hwonnywé k, wybniwdtOw)ohy npwbnd wrlw GO
npn fubnpwhwpniyg dLwytpwnuiGtn:

Luwiu, optlunhpp pGbwpyynn hnnjwdénid shwdwiwbwy ogunwgnpénid £ «gn-
nwywb wpfuwphy L «ppwywb Ghpwdwynyp Ypnn fudpwynpnid» Ggpnyplbpp
npwbp nhunnwnytiny npwtu hndwbhy06p:

UhOsntr gnnwywl wpfuwphp L ppbwywb Gopwdiwynyp Ypnn fudpwynpnidp
npwtu hwdwpdbp Gapnypltp nhunwpytip jubnpwhwpnyg t, pwbh np «gnnuywb
wpfuwphb hptOhg O6pYwjwglnd £ «gnnuywb optlpny» («wrwgnlny») wrwe-
Gnpnynn pninp wGdwlg dhwynpnudp»', huy ppbwywl Gopwdwynye Ypnn fudpw-
Jnpnudp YuwptGih £ aGYowpwlb), npwtu gnnuiywb wpfuwphh 2powlwynid gnpénn,
wrwyb| O06n 2powlwyh wbedwbg Shwynpnid: Wuhlpl' gnnwywl wfuwph L ppbw-
Ywl Gopwdwynyp yYnpnn fjudpwynpnid Ggpnyplbpp hwpwpetpwygynid G0 npwtu
wdpnn9 L dwu:

LGwnlbwpwn, gnbnud GOp, np optlunph Ynndhg gnnwywl wpfuwphp L ppbw-
Ywl Gopwdwynyp Ynpnn fudpwynpnidp Gniybwgbbip L wyn Ggpnypltbpp npwtu hn-
dwbh206p ogunwgnnét b plnnibbh s60:

Ubtnpwnwrlwind wyd hwnght, pt gnnwywl wpfuwph L ppEwywb Gopwdw-
Ynyp Ynnn fudpwynpnid tgpnypltinhg n"pp whwp t Yhpwedh pGawpyynn hpwyw-
Gnpdnid, gunbnud GOp, np wewytb] bwwwnwywhwpdwn £ gnnuywb wfuwph Ggpniy-
PD:

JdGpngnwy hbuinbnigynibp wwjdwlwynpywé £ wrweohlt htppht wyt hwbgqw-
dwlpny, nnp optbunhpb hpwywinid pabwpyynn hpwywbnpdnd Gywuwp £ nlbbgbg
wdpnng gnnwywl wpfuwnhp, wj ng p& nhw pwnywgnighs dwutiphg ppGwywh G-
pwiwyniype Ypnn judpwdnpnidbepp: Wu dwuhb £ yyuwynid gnpénn OpkGugpph 323-
npn hnnjwdéh 3-pn dwunud Gwfuwwnbuwé gnnuywb wpfuwnhh hwubwgnipjwb wyl
hwwnywbh2p, np wbdwbg dhwynpnidp gnpénud £ hp uwhdwlOwé L Awlbwswé Jup-
pwadh ubnbOph hwdwdw)b: MGwnp t G261, np Juwppwagdh Ywonblbpp uwhdwo-
ynud 60 wipnne gnnuywb wpfuwnphh uwd wetwqlb npw dGéwdwubnipjwb nElw-
Jwp Ywqguih ynnihg L swlwsynd GG wdpnne gnnuwb wpuwphh Yuwd weGywql
npw dGdwdwubnipwb Ynndhg, wyp ng b uwhdwbynid L Awbwsdnid GO gnnuywh
wpfuwphh 2powlwynid gnpénn, wrwdb] G6n 2pewlwyh wbdwlghg pwnyugwé
nwnptn fudptph ppiwywl Gopwdwynye Ynnn wnwpptnp fudpwynpnidbtnh Ynn-
uhg:

Pwgh wyn, hpwdwywb npnwyhnipjwb wnbuwGynibhg «gnnuywb wpfuwph»
Gqnpnypl ogunwgnpéti 0 wytih plnnibGih £, pwbOh np w0 wewyb) poywiGih £ gnnw-

"St'u Uwpnnt hpwynibpltph Gypnwywywb nwunwpwbh Ashlarba v. Georgia gnpény 2014
pUwywlh hni huh 15-h y&rh 22-pn ytuwnp, qwbgwun phy  45554/08,
(https://hudoc.echr.coe.int/?i=001-145572  t|GYunpnbwht  hwuwlGhnigyntp  12.10.2024
pwywbh npnigwip), << wpnwpwnuwunipjwl Gwiuwpwnpnipjwb  ppEwywwnwpnnuywb
hpdbwnpybbpnid L dwpdhOOGpnud hwuwpwywywb  Jyepwhuynnnigint hpwywbwglbnn
hwuwpwywywb nhuninpnbbph fjudph 2020 pwywOh gnpénibGnejwlb  hwyybuinynipintd
/wiklwyyw/, <wjwuwnwl, 2021, totp 80, 87 (https:/prisoninitiatives.am/reports/18277/
ElGYwnpnOwihG hwuwbbihnipntop 12.10.2024 pwlwlh npnipjwdp), L.huywlnwpub b wy
hwiwhGnhGwyttpn Ns  dnpdw;  hwpwpGpnigyntbObpp . <wjwunwbh  wquwnwgnydiwb
Juyptpnud. Unipwpwipbb  ppewywunwpnnuywl  bhdbwnpyh ophGwyny, Lwnwpwghwyw
hwuwpwynipjwb hGunhuiniin <4, 2017, ko 8, (http://www.csi.am/sites/default/files/library/
report_prison_subculture%20Arm.pdf kGUunpnGwiht hwuwbB hnigintbp 12.10.2024 pdwywbh

nnNLRjwdp):
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Ywl wpfuwphph GEpYwjwgnighstGph Ynnihg h hwdtdwuw opbbunph Ynndhg Gbp-
aniéywé «ppbwlwl Gopwdwyniyp Ypnn fjudpwynpnid» Ggnpnyph:

LbwnLwpwn, Ywpénid GOp, optlunhpp wbwnp £ hpwdwnpyh «ppbwwb Gopwd-
2wynyp Ypnn fudpwynpnud» Ggpnuypp ogunnwgnpébineg:

Liwl ywjdwbbEpnd L hwdh webbind, np gpwywb funupnid pugwywynid
«gnnuywb wpfuwnh» Ggpnyph tnignitbp OnyOnigjudp  wpunwhwynnn Ggpniyen,
gunbnid GOp, np optlunph Ynnihg wewytb| Gwwuwnwlwhwpdwn t htbg «gnnuywb
wfuwnhy Ggpnyph Yhpwenedp:

Ubtnpwnwrlwny gnnuywb wfuwph hwuwgnipjwb hwuinywboh06pha hwpy
OGwfu 626, nn wnwhuht G0 hwdwpynid ppwyuwl wunhfwbwywngnipynibp ni dph-
ow0&Gwihb hhEpwnfuhy hwpwptpnugintGbtpp, npnlg Enginibp pwgwhwynywé | p-
puwywpwlwywo gpnuywbnipjwb dke', ntunh npwag Ypynht winpunwrebwine woh-
pwdtwunnipntlp pwgwyuwynid t:

Annwywl wpuwphh hwuywgnipjwl hwonpn hwuwnywbh2t hp uwhdwlwé b
Swlwswd Jwnpwagdh Jubnbasph hwdwdéw)b gnpétib £, npnbp s60 hwiwwwunwu-
fuwlnid wewnnipjwl uwhdwlwdé Jwppwagsdh hwiwwwpunwnhp YwonbGepht Ywd
npw(g hpwgdwb hpwywswih dutpho:

Uju wrbsnipjwdp hwpy t G26], np «GGpYuwyntiu {wjwunwbnid gnpénid £ gnnw-
Ywh optbp (wrwanl), npp wwpptpynid £ funphpnuhl Gwfuwunhwhg pE trhuw-
ywh uygpnibplbtpny, pE" hhGpwpfupwih Ywenigwépny, pE npw wowygnipjwl L
pwlwnh Jupswlwqgih htun thnjuhwpwpebpnigntGbbph wenwdiny: <wjyuywb gnnw-
Ywb ontlbpp «wywhwbonid | wrweohl htpphb hwpgb] nhdwghbGGnphl, ng da6Yha syp-
pwynnb|, Yehy suwppb|, ywhwwb], dwppnipintd L Ywnpgniywbnb, pw)g, dhwdw-
dwlwy, hwpgqwbp nbGOw] uGthwywb wadh Gyundwdp»» 2

Annwywb wfuwphh hwuywgnipinitbp ybpohbhu Enigjwbp hGwpwydnphbu hw-
dwwwwnwufuwbbgbbint L gnnwywb wfuwphp hwbgwynp wy fudpwynpniiltphg
wrwyb| hunwy uwhiwlbwquwunbnt optlunpwywb hhdp uwnbnébint Gwywuwnwyny
ywnpénid GOp, np gnnuywl w2fuwnphh hwulywgnipjwb 469 wihpwdtwnn ' Yuuwnwnbg
thnihnfuniegntlt L hunnwy dwiuinOwbytl, np wyb gnpénid £ ns G nunnwiyh hp uwhdw-
Owé L Awlwswdé Junppwagsh uwlnbOtph hwdwdw)l, npnbp 560 hwiwwwwnwufuw-
Ontd wEwnnipywlb uwhiwlwé Jwppwagsh hwiwwwpunwnhp JuOnbO6ppbo  Yuwd
npw(g hpwgdwb hpwywswih dutphh, wy gnpéncd £ «gnnuiwb optbph» («wrwagn-
Gp») ypw hhdbdwé yuwppwagsdh YuonGbtph hwdwdwyl:

ulnhnpb wyb £, np ng dhwyb gnnuywb wfuwnphp, wy Gwb hwGagwydnp wy) fudpw-
Jnpnudltp Ywpnn 60 nibBGw) hpblg uwhdwlwé L dwlwswé Juppwagsh Yunblb-
np, npnlp s60 hwiwwwwnwuuwbnd wewnnigjwl uwhdwlwé Jwnppwagdh hwidw-
wwpuwnhp yuwbnbbepht wd npwig hpwgdwl hpwywswih dutphb: LOwb fuldpw-
ynpnuilbtphg gnnwywb wfuwphp hunwy vwhdwbwqwuwbine L pGGwnpyynn hwo-
gwlywquh 2powlwyotpt wohhdb spOnuwybbnt Gwywwwyny wnénud Ghp, np gnnw-
Ywlb wpfuwphh hwuywgnipjwb 69 wewp t hunwy Ga4h, np npw Juwppwagéh Yuw-
OnGOBpp hhiGJwé 60 gnnuywb optbph ypw:

UhlOnylb dwiwbwy, hwyyh welbiny, nn «gnnuywb optlp» L «wrwagnby bg-
pnyplEpp OYwpwagpnd GO dhLbnyb Gpunypp, opGlUunpwywl Jdwywpnwynid yb-

T Stu U.UWPhwnuwl Lpbwywl Gopwiwynyphlt weGsynn wpwnelbph  ppiwhpuwdwywl
pUnipwaghpp (ghunwgnpslwywb dGYGwpwOnipNLGGE), ghwn. fudp.” U.d.Urwptjwl, Spluwd,
Upnwpwnwuwnigjwl wywnbihw, 2020, tobp 23-25, (hitps://acj.am/storage/library/academy-
publications/cA1p3cXVvJQorU9WKQ9tqumypZNDI64fq9C5IzEu.pdf tGUunpnbwiht  hwuwB-
thnipyntbp 12.10.2024 pwywbh npnipjwdp):

2 St'u L.bulywbnwpwi L wy) hwiwhtnhGwyakp, GJws wytu., to 8:


https://aoj.am/storage/library/academy-publications/cA1p3cXVvJQorU9WKQ9tqumypZNDI64fq9C5lzEu.pdf
https://aoj.am/storage/library/academy-publications/cA1p3cXVvJQorU9WKQ9tqumypZNDI64fq9C5lzEu.pdf
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nnbpjwy Gpynt inGpdhabtenph dshwdwdwbwyjw Yhpwrentdt wbhpwdtwn sk, L optlun-
pwyw dwywpnwynid wewdb hwphp £ «gnnuywb optlp» Ggpnyph Yhpwendp:

Annwywb wfuwphh hwuywgnipjwb hwenpn hwunywbhp gnnwlwb wfuwnphp
Owwuwnwyhb £, wyb £ hwbgwagnpénegntt Yuunwptbip Ywd hwogwgnpénipjwlb uunw-
npniip hndwOwynpbip Ywd wy; wodwig hwbgwgnpontpjwl Yuwunwpdwlp GEpgpw-
Jbip Ywd prOnipjwb, uywrlwihph, hwpywnpwoph Ywd wbophbwywb wy gnpén-
nnipinLbbbph dhongny hwOpwiht Ywd dwubwynp hwpgbpht weGsynn yb&Gpp
(fuGnhnbtpp) (nétp Ywd whophbGwywb ogniwn Ywi wyp wewybintpntt unwbwyp:

Annuywb wfuwphh hwubwgnipywl powbwyitpnid hwbagwagnpénipintt Yw-
wnwnbp, hwOpwiht Ywd dwubwynp hwpgtpht weGsynn yb&6pp (juGnhpbbpp) (ne-
661p, wlophbwywb ognin Ywi wyp wrewybinipgntt unnwbwip wnbunipjwb 06 Lu
0GYOwpwOywé GG', nunh npwag Ynyht wonpwnwrlwint wohpwdtunnipnilp
pwgwluwynid k:

hOs yepwptbpnud £ hwOgwagnpénipynitd Ywuwnwptip, hwagwagnpénipjwl uunw-
pnuip hnwOwynpbip Ywd wy wodwbg hwbgwgnpontpjwl Yuwunwpdwlp GEpgpw-
Jbip Gapnyplbtnhl, www npwig dhwdwiwlwyw Yhpwrdwb wihpwdtwnnienilp,
ywpénud GlOp, pwgwyuwynid £:

<wny t G626, np hwbgwagnpénipntd Yuwuwnwptb) Ggpnypp hwdwuwpwwbu yGpw-
ptpGh b hOswbu Yuwuwwnpnnht, wjlwtu | gntu hwbgwyhglbpht' npnsht, Yuqiw-
UGpwsht L odwlnwynnhb: Wn dwuhO b Jywynd wyb hwaqwdwbpp, np gnpénn O-
pGhugppnid hwogwgnpénigintt Ywuwnwnpwdé wbd tgpnyplt oguwgnpétihu (67-nn
hnnywdh 5-pn dwu) opbbunhpp GYwuwnh £ nlbbgt] hwogwyhgbph pninp inBuwylt-
nh:

Uhllnylb dwiwbwy wewp £ 026, np hwbgwgnpénipjwl Ywuwnwpniip hndwOw-
Jnpbp Ywd wyp wbdwbg hwogwgnpénipjwlb YuwwnwniwOp Gepgpwybip, puwn Enipe-
Jw0, hwbOgwygnipywl npubknpnuibtp G0: Opplwy hwOgwagnpénipjwl Ywuwnwnnidp
hnwOwynptip Ywnpnn £ npulnpyb hwbgwagnpénipintlp Yuglwytpwbiny, wyp wa-
dwlg hwOgwagnpénipjwl Ywuwnwpdwbp O6pgpwytip’ hwbagwgnpénipjwbp npnbiny
ywd nw Ywqgiwytpwbiny:

dGpngnwip hwayh wrebbind gunbnud Gop, np hwbagwagnpénegintd Ywwnwnt Gg-
nnyeh Yhpwrdwlb ywpwagwnid pwgwywinid £ Gwl hwogwgnpénipjwlb Yuwnwnnt-
Up hnqwlwdnptp Ywd wy wodwbg hwbgwagnpénigwlb Yuwnwnpdwbp Gepgpwybip
npwtu Gwwuwnwy dwuwuntGubint wohpwdbunnepynibp, pwOh np npwbp hwbgwgnp-
ontpntl Ywuwnwpbint dwubwynp npubnpniiltn GO:

Wu hwwnwbh2h websnigwip hwny | winpwnwretw] Gwb hwopwiho Yud
Gwubwynp hwpgbphb wrbGsynn ys&6npp (jubnhpbtpp) (nustine Ywd wlophbwywb o-
gniin Jwd wy| wewybinigintt unwbwint shongbphb. npwtu winwhuhb hwbnbu 6o
gwihu prOnipntbp, uwywrbwihpp, hwpywnpwipp Ywd wlophbwywb wy gnpén-
nntpnLbbtnp:

Luwilu, gnpénn Optlugnph hwdwywpguwjht deppniontgjub wnbuwbynibhg Guw-
nwywhwpiwp st uwywrltwihp L hwpywnpwbp Ggpnypbtph dhwdwdwlwyjw Yh-
pwreniip: Wuwbu, gnpénn OpGlugpph dh wpp hwOgwywagutph (176-pn, 188-pn,
197-nn, 258-pn, 260-nn hnnywdébbn) ntuntdbwuhpnipynibhg plunid k£, np opGlGunhpp
uwwrlOwihp L hwpywnpwbp GgpnyplEpp shwdwiwbwy sh Yhpwreb], wy ninnwyhn-
G0 Swwnbwbb) b uywrlbwhph npny tnGuwybtp L npw htwn dtywntn hwonpnhy Yp-
nuwiet| hwpunpuwiph wy Gnwbwy (dk) Ggnpnuyep:

LVlwl wwjowbotpney, Gwywuwnwy nibtlwind wwwhnyb] gnpénn Optlbugpph h-
pwywywpgqwynpnudbbph OGpnwwynipnibp, wewowpynid Ghp gnnuywb wyp-

T Stu Y.U.Phownywa, Gpywé wylu., tobip 30-31:
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fuwphh  hwuwgnipgjwl dG9 uwwrlwihph, hwpyuwnpwGph thnuwnbld Yhpweb)
prONLpINLG gnpdwnpbint uwywrOwihp, 2wlwnwd Ywd hwpwnpwbph wy Gnwbwy
ALwybpwniap:

Pwgh wyn, npwbu dhong wlhpwdtwn £ gnnwywb wfuwphh hwulwgnipjwb
0t G26] Gl gnnwywl wpfuwphnid nibbgwéd hbnhbwynipywb 20nphhy yGAGPp
(uGnhpbtipp) (nustp Ywd wbophbwywb ogninn Ywd wy wewybinigntt unwbwip
hwyyh wrlbny gnnuywb wpfuwnphh Gepyuwywgnighsbph Ynnihg hpbbg «gnpéw-
rnypUGn0» hpwlwbwgltihu wyn dEpnnh hwiwfuwyh Yhpwenidp:

Udthnihtiny JGpngpjwip wewownynid Gap gnpénn Opthugnph 323-pn hnnd w-
6h 3-pn dwuntd tnpqwé hwuywgnignibp fudpwant) L ywpwnptp hGunbywy Yepw.

«Unyb gifup hdwuwnny gnnuywb wpfuwnph bt hwdwpynid ppwyub wunh8w-
OwYywpgnipjwdp nt Showbdbwyhb hhGpwpfuhy hwpwpebpnipntbttpny odinwé wb-
dwlg dhwynpnidp, npp gnpénud £ gnnuiwb optbph ypw hpdbjwé Juppwagsdh Yuw-
OnO06ph hwdwdéw)b, L nph Gwwunwyp hwbgwagnpénipntt Yuwwnwnblo £ Ywd gnnw-
Ywlb wzuwphnid nlbbgwé henhGwynigjwb Ywd prOnipjwl, prOntpintd gnpdwnpbint
uwwrOwihph, 2wbwnwdh, hwpyunpwbph wy Gnwlwyh Ywd wbophbwywh wy gnp-
onnnipnLtbbttph dhongny hwOpwiht Ywd dwulwynp hwpgbpht weGsynn 4yG&6pp
(uGnhpbtipp) nwdtp Ywd whophbwywb ogniun Yuwd wyp wewybinipintd unwbwip»:

<wny t Gp6, np gnnwywl wpfuwphh 0wl hwubwgnipyntip hwdwhnibs £ wp-
nwuwhdwOwO Gpypbeph thnpéht hwyyh welbinyg, hhwpyt, GGpwGunwywb o-
nGGunpnipjwt werwbGdbwhwwnynintbbtpp:

Uuwbu, «Ywqiwybpwyywsé hwbgwynpnigjwb b pnppdwl dwuhby» YpwuwnwOh
opkOph' 3-nn hnnywéh hwiwédw)t' ««gnnwywb hwdwgnpdwygnipntlp» widwbg
gwlywgwdé plnhwbpnegnel £, npp wwydwOwynpybp b hpwywlwgll] «gnnuiywb
hwiwgnpswygnipjwb» gnpénLbtinueynLbpy, huy ««gnnwywl hwdwgnpdwygnipjwb»
gnpénilbnipinbp «gnnuiwb hwdwgnpdwygnipjwl» wOnwdh, ontbpny gnnh gnp-
ontbBnipynLlh £, npb hpwywbwgynid b whwptydwl, uwywrbwihph, hwpywnpwaph,
(rnepyntt wwhwwObine wwydwOny hwpywnpwbph, «gnnuywb ufjunnuwjh», «gnnu-
Ywl rwagpnpyuwih» dhongny, hwogwynnp wpwppltpht woswihwhwubbph GGpgpwy-
dw0, hwbgwagnpontgintd Ywuwnwnpbint, hwbgwagnpénigintt Yuwwnwnbinib npnGint dh-
ongny, ubthwywb ppGwywl henhbwynipintbp ogunnwagnpétiny Ywd wy wwonhbh
wpwppbtpny, npnbg Gwwuwwyo t hp Ywd wy wbdwbg hwdwn ognin ud wyp w-
rwybnipintt unwbwip, h2fuwbnipnit L (Ywd) waqnbgnipntl dGrp ptnpGip, nwipy:

huy huwihwih ppGwywb onptGugnph? 416-bis hnnywéh hwdwdw)t' «dhnipjnt-
Op dwhhwih nbuwy k£, GrE Opw wlnwdlbpbt oguwgnpénid GO Shnipjwb Ywwbph
whwptynn nudp, Gopwywnipjwl wwpdwbbtpp L npwbghg plunn «pnLRjwb optlu-
ghppp» hwOgwgnpédnipntb0bp YuwunwpGine hwdwp, ninnuiyh Ywd woninnwiyh yep-
wny wnbwnbuwywbd gnpénibbnipub GYwwniwdp Ywewywpnid Ywld ybpwhuynid
unwbwynt, Ynbgbuhwltn, pnynynipintbGbbp, wwjdwlwagpbp L wtwnwywb dwrw-
nupintbbbp unwbwint hwdwp, hp Ywd w) wbdwlg hwiwp wbwpnwnp ogniwnbbn
Ywd wewybnipntbbbn unwbwint hwdwn, Ywd wjt pwbh hwdwn, np funspinnuntl
ywd fuwlbquptb dwjth hpwynibph wgwun hpwlwbwgnudp Yud wwwhnyto dwjbtn
hptOg Ywd wy wbdwbg hwdwn pGunpnigintbbbph dwdwlwy»:

1 Stiu 3akoH Ipysaun 06 opraHusoBaHHOM npecTynHocTM u pakete (https://matsne.gov.ge/
ru/document/view/27814?publication=1 | GYwnpnGwiht hwuwObhnigynibp 12.10.2024 pyw-
Yulh npnipjwdp):

2 Sku Codice penale ltaliano (https://www.altalex.com/documents/codici-altalex/2014/
10/30/codice-penale L GYyunpnGwiht hwuwbGhnigintbp 12.10.2024 pwywbh npnipjwdp):


https://matsne.gov.ge/%20ru/document/view/27814?publication=1
https://matsne.gov.ge/%20ru/document/view/27814?publication=1
https://www.altalex.com/documents/codici-altalex/2014/%2010/30/codice-penale
https://www.altalex.com/documents/codici-altalex/2014/%2010/30/codice-penale
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3. anNMUYUUL USluuN< UStNotGLL NNPMBU <ULsSUYU2UNh OR3E5UShY unn-
Uh nPusdnMNiY, LtUuluuscusLe

<wonpnhy, winpwnwrlwiny pblwnpyynn hwlgwywqdh opjtywpy Ynndha,
hwny £ G26], np wyb npukinpyned £ gnnuywb wpfuwphp unbnétind Ywd nbywywpt-
[ny:

Cunn YU.LhywnuwOh «ppbwlwl Gopwdywynyp Ypnn fudpwydnpnid unbnébip
ywpnn t npubnpyty, Owpu, ppwlwl dtnwétiwyspwhb hwpnn woédwOg hwbgwynp
qwnwthwnpbbph 2nipe hwdwfudptiny, wjtnithGnl Opwbg dhole nGpwpwfunitd Yw-
wnwnbny: OphGwy «onthpny gnnh» Ynnihg «wwjwdtabg» Gpwlwytiny, huy ybp-
ohUhu Yynndhg k" ynGyptuin vnwpwéph hwiwn wwuwnwuuwlwwnne «bwynn» (ppGw-
Ywunwpnnwywb hhdbwpybbph ywpwguwynid® «qnb Gwynny, «witnp Gwynny, «pw-
pwp Owjnn») OpwlwyGiny: COn npnud, wwpunwnhp sk, np «Guwynnp» Gawbwyyh
«wwiwdtlbgh» dhongny: Lw Ywpnn £ Gwlwydtb] wl waihowywbnptlh «onko-
pny gnnh» Ynndhg:

U funupny uwntbnébip wbwp £ npulnpyh ppwywunwpnnuywb hhdbwpyos-
pnud Ywd npwbghg nnipu wyn fjudpwynpnidltphb pGnpny hhGpwpupy Ywenigywé-
pny L nEpwywwnwpnipjwip Shwynpnudbtbp dLwynpbiny:

<wlOgwgnpénipintt wywpunywé t hwdwnpynd ppbwlywl wunhfwlwlwn-
gnipjwip L dhow0dOwihG hhGpwpfuhy hwpwptpnipniGbtpnyg odnywé wbdwbg
ppbwywl GOpwdwynyp Ypnn fudpwynpiwl Gwwuwnwyobph 2nipe hwidwfudpbint
wwhhg" wiywfu fudpwdnnpiwb wlnwdbbph Ynnihg ynGyptwn wpwppbtn Ywunwpt-
(Nt hwOgwdwbphg»':

LLGwpyynn hwigwywqoh 00wl d6YowpwhnipNLOp, Ywndénid GOp, ubnpwhw-
pnyg Lk, pwOh np wyb yGpwptpnid £ gnnuywb wpfuwphh pwnyuwgnighs dwubkph
ppwlwl Gopwdwynyp Ypnn fudpwynpnudlbph uinbnédwlp: UhGsnkr, hOswbu
wnntb Gyt £, opnGbunhnpb ppwywbnud pbbwnyynn hwitgwywqinid Gywuwh k nibk-
gb| wdpnng gnnwlwl wafuwphp, wy ng RE npw pwnywgnighs dwubiphg pptwyw
GOpwdywynyp Yynnn fudpwydnpnudlbpp: PpwlwOnud YU.RLhwnwbh wpunwhwjnwé
wnbuwytwnbtpp ybpwpebpnid 66 ng G pGOwpyynn hwbgwywagih opjywnhy Ynnih
npulinpnidbtphg uinbnébincl, wy nGYwywnbinia, hGsht d6p Ynnihg wrewyb] dwa-
pwiwul whnpwnwnd Yywuwnpyh hEunnwgugniy:

dGpwnwrlwiny ptbwpyynn hwbgwlwqgih opjywnhy Ynndh npulnpniibbphg
gnnwywl wpfuwphp unbnétint pGowpydwlp L hwyyh weltny, np pbhwnpyynn
hwlgwywaqip << ppGwywb opGhunpnignibnud Gwiuwwnbudti | hwikdwwnwpwn ng
Jwn wOgwinud, ytwp t thwuwntl, np npw Jepwpebpw; ghunwywb nuntdbwuhpnep-
JnbbGpp vwywdwphy 66G: <Gunbwpwp, pGawnyynn hwbgwywqgih opjGYwnhy Ynndh
npubnpniibbphg unbnébint yepwpbpwp wipnnowywl wwwnybpwgnid Yugdbint
Gywwnwyny wbhpwdtwn t hhdbytp pbowpyynn hwbgwywqih hbun pbnhwbnip
pUnipwanhs gétn nibbgnn hwOgwynp Ywgdwytpwnientd (hwogwynp hwdwgnp-
dwygnipyntl) untbnétint ytpwpetpjw; wpunwhwunydwd dnnbgniiltph? ypw' hwpyh
wrUG Ny, hhwpyt, pGGwnpyynn hwigwlywqgih wrwbtdGwhwwnynipntGOtpp:

' St'u U.U.Phwnwa, GpJwé wplu., tobn 31-32:

2 Stu <wywuwnwlh <wiopwwbwnpjwb ppiwywb hpwynibp, <wwnniy dwu, nwuwaghpp
pnithbph hwdwn, dbgbpnpn hpww. thnthnju. L pwg., fudp.” Q.U.Awghlwb, Splwb, 6ME
hpwuwn., 2012, t9 514, MNoctaHoeneHue MneHyma BepxosHoro Cyna Poccuinckon ®eaepauun ot
10 nioHst 2010 r. N 12 "O cyneGHol NpakTuke pacCMOTPEHMS YroNoBHbIX Aen 06 opraHu3aumu
npecTynHoro coobLiecTBa (NPeCcTyrnHOW opraHuM3auMmn) unu ydactum B Hem (Hew)", 7-pn Ytuwn,
(https://www.consultant.ru/document/cons_doc_LAW_101362/ jGyupnGwiht  hwuwlGhnt-
pintbp 12.10.2024 pwywOh npnipjwdp), 2K.B.BuaeHbkuHa YronosHas OTBETCTBEHHOCTb 3a


https://www.consultant.ru/document/cons_doc_LAW_101362/
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Jbpp Gpdwé dnuinbgnuibtph hwdwnpdwdé ybppneénipjwl wpnnibpnid hwbgnid
GOp hGwnlnipwl, np npwbu gnnuywb wpfuwphh unbnénid wewp £ nhunwnyt, wyl
wpwnpltpp, npnbp ninnywé 60 npw dLuwynpdwlp: Unwhuhp G0 gnnuywl wp-
fuwphh Yugiwytpwwywb Yuwenigqwépp, upguwwwhnipintbp L nw fuwfunbint
hwiwp wwuwndh dhonglbpp npn2Gip, gnnwywl wtuwnphh gnpéncbGnupjwb épugpt-
np Yawytip, npw Gywwnwybtpp npnztip, gnnuiwb wfuwphh wanwdbtphb hwyw-
pwantp, Gpwbg dhol gnpdwenipwiht wwpunwywanipntbabpp pw2iubip, wrwGah
fudptip dhwynnBip, npwag Ywqdwytpwhsenh nt nGlwdwnbtnph dhwynpnid uwntin-
6b1p, Ywwh gnpénilb ninhbGtp hhdGGp ppwywwwh L h2fluwbnepywb wy, dwpdhaOtph
GGpYwywgnighstbph htwn L wy G:

Annuywb wpfuwphp unbnét b wjwpunywé t hwdwpyntd gnnwiywl wfuwp-
hh hwuwnwgh dLwynpiwb wwhhg, Gpp wit ywwpwuwn b hpwywbwgtb] wpwppedt-
npp, npnbp Jwuwwnpbint Gywuwnwyny unbnéyt) £ wlilwu wnwhuph ynbyptunn w-
pwnppltp hwunwgh Yuwuwnwnpbint hwogwdwbphg:

Uwnwgyntd £, np gnnuywb wfuwph uinbnétip Ywpnn t denuwagpytp wyb wo-
dwlg, nyptn Ywuwwpt] G0 wpwppltn ninndwdéd npw dbwynpiwbp: Uy Yspw o-
nGGunhpp ppwywl wWwuwnwujuwbwwnynigntd | Gwuwwnbub] «wjwhuph wpwpph
hwdwn, npp wbinh £ nibbgb) wybih pwl d6Y nwp wewe»', nnwhuh dnuinkignidp, dbn
Ywnséheny, pnniltih sk:

Uu wrbsnipjwdp dG0p hwdwlwnshp Gop hpwywyhpwre wypwynhywynid wp-
nwhwynywd wjb nbuwytunh hGw, np «nplt wbd Gpplt sh Yuwpnn ppbwwb ww-
nwufuwbwwnynipwl Gopwnyyt] «gnnuywl wfuwphy» unbndtint hwdwp»»2:

Uuwhuny, pwgwywnid t optbunph Ynnihg grnwywl wpfuwph unbnébip
ppEwywlwglbint wohpwdbunnipnibp, hGwnbwpwn gnpénn OpbGugpph 323-pn
hnnwéh 1-h0 dwup’ gnnwywb wpfuwphp unbnébint dwuny, wlhpwdbwn £ nudp
Unpgnpwé swbwsh:

4. Banruyusnt@3nku

Udthnihtiny ytpnapjwip wewownynid Gp gnpénn OptlUugnph 323-pn hnny w-
6h 3-nn dwuntd lnpgwdé hwuywgnipinibp fudpwagnb) L wpwnpt] hunlywy Yepw.

«Unyb gifup hdwuwnny gnnuywb wpfuwnph t hwdwpynid ppwyub wunh8w-
OwYywpgnipgjwdp nt Showbdbwihb hpGpwpfuhy hwpwpebpnipntbotpny odinwé wb-
dwlg dhwynpnidp, npp gnpénud | gnnuiywl optlph ypw hhaGywé Juppwagsdh Yw-
OnO06ph hwdwdéw)b, L nph Gwwwnwyp hwbgwgnpédnipntt Yuwwnwnbio £ Ywd gnnw-
Ywlb wzfuwphnid nlbbgwé henhGwynipwb Ywad prOnipjwl, prOntpintd gnpdwnpbint
uwwrOwihph, 2wbwnwdh, hwpyunpwbph wy Gnwlwyh Ywd woophbwywb wy gnp-

opraHu3auuio NpecTyrnHoro coobLecTBa UnM yyactme B HEM, OUCC. HA COUCK. YYEH. CTENeHn
KaHAa. ropua. Hayk, Mockea, 2012, o 101, (https://www.twirpx.com/file/2106501/ k GYunpnGujhh
hwuwGhnigntp  12.10.2024 pqwywbh npnipwdp), T.B.Akywesa 3akoHopatenbHas
pernaMeHTauusi U npakTuka MNpuBIEYEHUS K YroNOBHOW OTBETCTBEHHOCTW 3a OpraHv3aumio
npectynHoro coobliectBa (MPeCTynHON OpraHv3aummn), AUCC. Ha COMUCK. YYeH. CTEMEeHWU KaHp.
topug. Hayk, Mocksa, 2016, L9 86, (https://www.twirpx.com/file/1984128/ L GYyupnGwhG
hwuwOGhnipyntbp 12.10.2024 pqwywbh npnipjwdp):

1 St'u Uwpnnt hpwydniGpbtph Gypnwwlwb nwunwpwOh' Ashlarba v. Georgia gnpény G4 wé
y&rh 22-nn YLwp:

2 Stu Gplwl pwnwph wewohl wuywGh pOnhwGnip ppwdwunipjwb nwwnwnwoh ehy
61/1369/01/20 ppbwywl gnpdny «Uwhdwlwnpwywl nuwunwpwb nhdbine dwuhl» 2021
pywywbh hn.Ghuh 21-h npnnLdp (https://datalex.am:443/?app=
AppCaseSearch&case_id=45880421204095622 L Gyunpnbwht hwuwlbhnipnibp 12.10.2024
rYwywhh npniRjwap):
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onnnipnLtbbBph dhongny hwbpwihl Ywd dwulwynp hwpgbpht wrGsynn ye&Gpp
(juGnhnbtpp) (nLéGip Ywd whophbGwywb ogniun i wyp wrwybinpintd unwbwipy:

Pwgh wyn, gunOnd Gap, np pwgwywjnud t optlhunph Yynndhg gnnwiywl wp-
fuwph unbnétp ppEwywlwglbint wohpwdbunnienibp, hGwnbwpwn gnpénn O-
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HEKOTOPBGIE KITFOMEBBIE BOIMNMPOCHI MOHATUA MPYTIIMbI
C KPUMWUHAINBHOW CYBKYINbTYPOW (BOPOBCKOIO
MWPA) U KPUMNHATTU3ALUN CO30AHNA BOPOBCKOIO
MUPA

ApmaH baGaxaHsiH

llpernonasaresib kKage[ps! yrorioBHoro npasa Erfy,

[Momowyrmk Cyabn YronosHovi nanartsl KaccaymorHoro cyga PA,
arman.babakhanyan@ysu.am

ORCID - 0000-0001-9465-6016

A6cTpakT: Nonaraem, 4YTo 3akoHopaTtenb, npedycMmoTpeB craThio 323 YK PA,
MMen uenbil aKTMBU3MPOBaTb YronoBHO-MpaBoByld 60pbby C npeacTaBUTENAMU
pykoBoAcTBa BOpOBCKOro Mupa. OgHako HeKoTopble M3 MPUHATBIX 3akoHodaTenem
nogxodoB npobnemaTnyHbl M He CnocobCTBYIOT MOBbILWEHNO 3hdeKTMBHOCTU
YronoBHO-NpaBoBov 6opbObl C NpeacTaBUTENAMI PYKOBOACTBA BOPOBCKOIO Mupa.

B paHHOM KOHTeKkcTe uenb paboTbl - B pe3ynbTaTte CUCTEMATUYECKOrO U3yYeHus
N aHanu3a MOHATMSA TPynnbl C KPUMUHANBHOW CyOKynbTypon (BOPOBCKOrO Mupa), u
NMpaBOBOr0 perynupoBaHusl, NpegyCMaTpuBaloLLEro YrofioBHYH OTBETCTBEHHOCTb 3a
ee cosgaHve, YTOYHUTb TMOHSATUS  BOPOBCKOIMO  MUpa, Mpeanoxvs  ero
OTPeAaKkTMPOBaHHbIA BapuaHT, a Takke onpeaenutb HeobxogumocTb yCTaHOBMNEHMS
YrONOBHOWN OTBETCTBEHHOCTU 3a €ro Co3faHue.

B pesynbTate Mbl NpUWAM K BbIBOAY, 4YTO BOPOBCKMM MWPOM CHMTaeTcCs
obbeguHeHve nuu, HageneHHoe KPUMWHAamNbHOW MepapxMen M MeXTUYHOCTHBbIMMI
nepapxm4eckuMmn OTHOLUEHWAMW, KOTOpbIA OEeWCTBYeT MO npaBuiam noBedeHus,
OCHOBaHHbIM Ha BOPOBCKOM 3aKOHe, M Lefblo KOTOPOro SBMNSETCS COBepLueHue
NpPecTynneHns unu pelueHre cnopos (Npobnem), cBA3aHHbIX ¢ 06LECTBEHHBIMU UK
YacTHbIMU Aenamu NMBOo NoslyYeHNneM He3aKOHHOWM BbIrOAbl UMW MHOTO NpeuMyLLecTBa
NMOCPEACTBOM BNMSHWA B BOPOBCKOM MUPe WNU MOCPEACTBOM HACWmud, Yrpos
Hacunus, WaHTaxa, NPUHYXXOAEHUS UM pyrux He3akoHHbIX AencTBui. Kpowme Toro,
Mbl MNPUWIKN K BbIBOAY, 4YTO HET HeobxoAMMOCTU KpUMMHAaNU3MpoBaTb CO3[aHVe
BOPOBCKOrO Mupa.

KrntoyeBble crioBa: rpynna C KpUMUWHambHOW CyOKynbTypow; BOPOBCKOW MWP;
BOPOBCKOW 3aKOH; NpPeACTaBUTENU PYKOBOACTBA BOPOBCKOrO MWpa; penytaums B
BOPOBCKOM MMWpE; CO3[4aHWs [pynnbl C KPUMMWHANIbHOW CyOKynbTypoORW; CO34aHuUs
BOPOBCKOro Mupa.
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SOME KEY ISSUES OF THE CONCEPT OF A GROUP WITH
A CRIMINAL SUBCULTURE (THIEVES' WORLD) AND THE
CRIMINALISATION OF CREATION OF THE THIEVES'
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Abstract: We believe that the legislator, by providing for Article 323 of the Criminal
Code of the Republic of Armenia, intended to intensify the criminal-legal fight against
representatives of the leadership of the thieves' world. However, some of the
approaches adopted by the legislator are problematic and do not contribute to
increasing the effectiveness of the criminal-legal fight against the representatives of
the leadership of the thieves' world.

In this context, the aim of the paper is, as a result of a systematic study and
analysis of the concept of a group with a criminal subculture (thieves* world), and legal
regulation providing for criminal liability for its creation, to clarify the concept of thieves’
world by proposing its edited version, and to determine the need to establish criminal
liability for its creation.

As a result, we have come to the conclusion that a thieves’ world is an
association of persons endowed with criminal hierarchy and interpersonal hierarchical
relations, which operates according to the rules of conduct based on the thieves’ code
and whose purpose is to commit a crime or solve disputes (problems) related to public
or private affairs or to obtain an illegal benefit or other advantage through influence in
the thieves' world or through violence, threats of violence, blackmail, coercion or other
illegal actions. In addition, we concluded that there is no need to criminalise the
creation of the thieves’ world.

Key words: group with criminal subculture; thieves’ world; thieves’ code;
representatives of the leadership of the thieves’ world; reputation in the thieves’ world;
creation of a group with criminal subculture; creation of the thieves’ world.


mailto:arman.babakhanyan@ysu.am
https://orcid.org/0000-0001-9465-6016

162 MGwnngynth L hpwynibp N 2 (99) 2024
https://doi.org/10.46991/SL/2024.99.162

THE CONCEPT OF CRIMINAL- LEGAL PROVISION OF
OPERATIONAL-SEARCH ACTIVITIES AND A BRIEF
DESCRIPTION OF ITS DIRECTIONS

Gevorg Barseghyan

PhD student at the YSU Chair of Criminal Law, Lecturer
gevorg.barseghyan@ysu.am

ORCID - 0000-0002-5642-7658

Abstract. The aim of this article is to explore the concept and briefly characterize
the directions of criminal-legal provision for operational-search activities.

Studying operational-search activities solely from an investigative (search) or
criminal procedural perspective is insufficient, as several issues related to these
activities require regulation under criminal law. These issues include, in particular, the
criminal-legal response to cases where individuals conducting operational-search
activities cause harm to legally protected interests during the implementation of
operational-search measures, the problem of provocation of a crime within the
framework of operational-search measures, criminal liability of the provocateur and the
individual who committed a crime as a result of provocation, as well as the legal
modeling (refinement and/or development) of criminal offenses aimed at ensuring the
effectiveness of operational-search activities.

Based on the results of the conducted research, the Article develops the concept
of criminal-legal provision of operational-search activities. Criminal-legal provision of
operational-search activities is the process and outcome of legal regulation aimed at
ensuring the effectiveness of operational-search activities and safeguarding them from
internal and external destabilizing interference. It also encompasses the application of
criminal-legal norms regulating the public relations that arise during the activities of
individuals conducting operational-search activities within the scope of their powers.

From the proposed definition, it follows that criminal-legal provision of
operational-search activities has both regulatory and protective directions, in
accordance with the issues, methods, and means of criminal legislation. These
directions are interconnected and complementary mechanisms. The first direction-
regulatory-should primarily be expressed through the development of a norm that
excludes criminal liability in cases where individuals conducting operational-search
activities lawfully cause harm to legally protected interests during the implementation
of operational-search measures. The second direction-protective-should manifest itself
in the refinement or development of the criminal structures in the Special Part of the
Criminal Code.

Keywords - operational-search activities; legal provision; criminal-legal provision;
means of criminal-legal provision for operational-search activities; General and
Special Parts of the Criminal Code; regulatory and protective directions of criminal-
legal provision for operational-search activities; a set of criminal-legal norms; legal
modeling.
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I. Introduction

Operational-search activities are an important tool in the fight against crime,
which can manifest both as an independent activity and as supportive actions within
the framework of an initiated criminal proceeding.

Operational-search activities have traditionally been perceived (perhaps continue
to be perceived) as a closed field, on which scientific research has been limited to an
investigative (search) or criminal procedural nature, although recently researchers
engaged in the theory of operational-search activities have outlined the creation of a
separate complex branch of law.

However, studying operational-search activities solely from an investigative
(search) or criminal procedural perspective is not justified, as several issues related to
these activities require regulation under criminal law (by statute). Among these issues
are, in particular, the problems of criminal-legal response in cases where individuals
conducting operational-search activities (employees of bodies carrying out
operational-search activities or individuals cooperating with such bodies) cause harm
to legally protected interests while carrying out operational-search measures; the
issue of crime provocation within the framework of operational-search measures, the
criminal liability of the provocateur and the person committing an offense as a result of
provocation; as well as the legal modeling (refinement and/or development) of criminal
offenses aimed at ensuring the conduct of operational-search activities.

Individuals conducting operational-search activities may be exempt from criminal
liability for causing harm to legally protected interests (committing an offense) while
carrying out operational-search measures only if such exemption is provided for by the
Criminal Code. In this context, it is necessary to note that the Criminal Code contains
certain provisions regarding the issue under discussion; however, these provisions do
not regulate the matter in a systematic and comprehensive manner. An example of
such a provision is Article 41 of the Criminal Code, which, as a circumstance
excluding criminal liability, distinguishes cooperation with bodies conducting
operational-search activities.

However, operational-search activities require more comprehensive and detailed
criminal legal regulation, which, within the framework of this study, we have referred to
as “criminal-legal provision”.

It should also be noted that this research constitutes the first paragraph of my
dissertation, which serves an introductory nature and outlines the direction of the
study.

Il. Research

The term “legal provision”, as well as the concept of “criminal-legal provision”
derived from it, are used quite frequently in legal literature; however, their meaning is
not always clearly defined.

In the theory of criminal law, the function of criminal law as a means of legal
protection is a widely discussed topic. Scholars have approached it from various
perspectives. It has been noted that criminal law is aimed at ensuring the legal
protection of individuals, society, and the state'. It has been discussed from the

1 St'u NygoeoukuH HO.E., Mupearmaos C.C. MoHsTME, NPUHLMMLI U UCTOYHMKM YTONOBHOTO Mpasa:
CpaBHUTENbHO-NPABOBON aHanu3 3akoHogatenbcTea Poccum u ctpaH CogpyxectBa HesaBUcUMbIX
locypapcts. CI6., 2003, k9 111 [See Pudovochkin Yu.E., Pirvagidov S.S., The Concept, Principles,
and Sources of Criminal Law: A Comparative Legal Analysis of the Legislation of Russia and the
Commonwealth of Independent States. St. Petersburg, 2003, p. 111.]
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perspective of having a protective nature in relation to the “substantive” branches of
law’. It has been emphasized that the regulatory function of criminal law, among other
things, includes ensuring the proper functioning of more valuable positive social
relations regulated by other branches of law?. It has also been noted that criminal
legislation ensures various types of socially useful activities. Specifically, this is
expressed in the “implementation of operational-search activities in accordance with
the established procedure, while protecting it from destabilizing internal and external
criminal influences™.

Some scholars have viewed the protective function within the context of the
actual enforcement of punishment, emphasizing the implementation of punishment
through criminal-legal means and the resocialization of the offender?.

Criminal-legal provision, however, as a distinct systemic phenomenon, has not
been sufficiently researched. The systemic study of criminal-legal provision requires
an examination of the interbranch connections between the sciences that constitute
the criminal-legal complex, namely, criminal law, criminal procedure, and operational-
search activities. The identification of interbranch connections also contributes to the
harmonization of criminal legislation. Laws (codes) are developed, and amendments
and/or additions are made to them (at least, it is reasonably assumed that they should
be made) taking these systemic connections into account.

The concept under discussion is also used in official documents, albeit not
frequently. For example, the Supreme Court of the Russian Federation, in three of its
rulings, addresses the issues of criminal-legal provision in the context of the effective
fight against terrorism®, corruption® and money laundering’.

' St'u Boitko A.lN. CucTemHasi cpeja yronoBHOTo npaea: aBToped. AuC. ... 4-pa opud. Hayk. M.,
2008, t9 10 [See Boyko A.P., The Systemic Environment of Criminal Law: Author's Summary of
the Dissertation, Doctor of Law Sciences. Moscow, 2008, p. 10]

2 St'u YronosHoe npaso. O6uwas yacts / noa pea. H. W. Betposa, 0. W. NanyHosa. M., 1997,
ko 32 [See Criminal Law. General Part / edited by N. I. Vetrova, Yu. I. Lyapunova. Moscow,
1997, p. 32.]

3 Stu KyabmuH C.C. lMpobnembl yronoBHO-NpaBoBoro obecrneyeHns onepaTUBHO-PAa3bICKHOM
pestenbHocT /[ TMpobnembl NpUMEHEHWMS YrorioBHOTO 3akoHa Mpu  OCYLLEeCTBNEHUU
onepaTVMBHO-Pa3bICKHOW OESATEeNbHOCTU: MaTepuarnsl permoH. kpyrnoro crona (PasaHb, 9 anp.
2015 r.) / noa pen. E.H. Bunoyca, I'.C. WkabuHa. PasaHb, 2015, ko 18 [See Kuzmin S.S.,
Problems of Criminal-Legal Provision of Operational-Search Activities // Problems of Applying
Criminal Law in the Implementation of Operational-Search Activities: materials of the regional
round table (Ryazan, April 9, 2015) / edited by E.N. Bilous, G.S. Shkabin. Ryazan, 2015, p. 18.]
4 Stu lamaHeHko J1.U. YronosHo-npaBoBoe obecneyeHne peanusaumm Has3HaA4YEeHHOro
Haka3aHus. Mepmb, 2012, t9 14 [See Gamanenko L.l., Criminal-Legal Provison of the
Implementation of the Assigned Punishment. Perm, 2012, p. 14.]

5 St'u O HekoTOpbIX BOMpOcax CyOeBHOM MPaKTVMKM MO YroSioBHLIM AernamM O MPecTyrnieHnsax
TEPPOPUCTUYHECKON HanpaBneHHOCTW: nocTaHoBneHne [IneHyma BepxosHoro Cypa Poc.
®epepaumm ot 9 deBpansa 2012 r. Ne 1 // CMNC «KoHcynbtaHTtMnoc» [See On Certain Issues of
Judicial Practice in Criminal Cases Related to Terrorist Offenses: Resolution of the Plenary
Session of the Supreme Court of the Russian Federation No. 1, dated February 9, 2012 // SPS
“ConsultantPlus”]

6 Stiu O cymebHoit npakTMke MO Aenam O B3ATOYHWMYECTBE M 06 MHbBIX KOPPYMLUMOHHBIX
npecTynneHusx: noctaHosrnenne MNneHyma BepxosHoro Cyna Poc. ®epepauun ot 9 mtona 2013
r. Ne 24 // CIC «KoHcynbTtanTtlntoc» [See On Judicial Practice in Cases of Bribery and Other
Corruption Offenses: Resolution of the Plenary Session of the Supreme Court of the Russian
Federation No. 24, dated July 9, 2013 // SPS “ConsultantPlus”]

7 St'u O cyne6Hoit NpakTuKe No Aenam o neranuaaumn (OTMbIBaHUM) OEHEXHBIX CPeACTB Unn
WHOTO WMYLLECTBA, MPUOOPETEHHBIX MPECTYMHbIM MyTeM, U O NpuobpeTeHnn unu cbbiTe
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The term “criminal-legal provison” has not yet been used in the legal or judicial
acts of the Republic of Armenia. It appears in the draft law on amending the Criminal
Code of the Republic of Armenia, dated 2009, with the following content: “... as a
result of the adoption of the draft amendments to the Criminal Code, the mechanism
for controlling export, import, and transit transportation will receive criminal-legal
provision, which will strengthen and make this mechanism more effective”.

Thus, the term “criminal-legal provision” is used quite frequently in the theory of
criminal law, and occasionally in judicial practice. However, its essence is not revealed
in legal literature. This is perhaps explained by the fact that authors use this
expression in their publications as a familiar term that does not raise questions. As a
result of examining the content of publications on criminal-legal provision, it can be
concluded that this term refers to a set of criminal legal norms aimed at regulating
and/or protecting certain groups of social relations?.

In our opinion, the term “criminal legal provision” has not been sufficiently studied;
therefore, within the framework of this article, we will attempt to uncover the essence
of this phenomenon. To that end, we believe it is necessary to also explore the
concept of legal provision in other branches of law, as well as to consider the term
“provision” from an epistemological perspective, which will allow us to form our own
concept applicable in criminal law.

The word “to provide”, according to its dictionary definition, means to create the
necessary conditions for the implementation or realization of something, to guarantee
it>. The word “provision” has the same meaning*.

A review of scientific sources shows that the term “criminal-legal provision”
became the subject of scholarly study starting from the second half of the 20th
century. In the works from that time, the first proposals were made regarding the need

UMyLLIeCTBa, 3aBeOMO A00OLITOro NPecTynHbIM NyTem: noctaHoBrneHne MNneHyma BepxoBHoro
Cypna Poc. ®epepauun ot 7 nonga 2015 r. Ne 32 // CMNC «KoncyneTanTlntocy [See On Judicial
Practice in Cases of Legalization (Laundering) of Criminally Obtained Funds or Other Property,
and on the Acquisition or Sale of Property Knowingly Obtained Through Criminal Means:
Resolution of the Plenary Session of the Supreme Court of the Russian Federation No. 32,
dated July 7, 2015 // SPS “ConsultantPlus”]
TSty {wywuwnwbh <wopwwbunipjwl ppewywb optGugppntd thnthnfunieintl Yuwnwipbint
Uwuht  optOph  Owfuwghs,  W-683-21.08.2009-MU-010/0,  http://www.parliament.am/
drafts.php?sel=showdraft&DraftiD=3624&Reading=0 (dnitinp 30.10.2024) [See Draft Law on
Amendments to the Criminal Code of the Republic of Armenia, K-683-21.08.2009-PA-010/0,
http://www.parliament.am/drafts.php?sel=showdraft&DraftiID=3624&Reading=0 (accessed on
30.10.2024)]
2 Shku Ps6ueHko O.H. YronosHo-npaBoBoe o6ecrieyeHe MpPeaMETOB  yrpaBreHYecKom
[esATeNnbHOCTM: AWC. ... KaHa. topug. Hayk. M., 2013; TutoB C.H. YronoeHo-npaBoBoe oGecrneveHne
OXpaHbl MHTENNEKTyarnbHOM COGCTBEHHOCTUM: AUC. ... KaHA. opua. Hayk. M., 2013; Capkucosa B.I".
YronoBHo-npaBoBoe obecrneveHne 6e30nacHOCTY 0OBEKTOB TPAHCMOPTHOW MHAPACTPYKTYpPbI: AMC.
. KaHg. topua. Hayk. KpacHoaap, 2014 [See Ryabchenko O.N., Criminal and Legal Provision of
Management Activity Subjects: Dissertation for the Degree of Candidate of Legal Sciences. Moscow,
2013; Titov S.N., Criminal and Legal Provision of Intellectual Property Protection: Dissertation for the
Degree of Candidate of Legal Sciences. Moscow, 2013; Sarkisova V.G., Criminal and Legal
Provision of the Security of Transport Infrastructure Objects: Dissertation for the Degree of Candidate
of Legal Sciences. Krasnodar, 2014.]
8 St'u k. Unuywa, Upnh hwtpbGh pwgwunpwywl pwewpwl, «lwjwunwb» <puiunwpuly-
snipgnth, Gplwb, 1976p., ko 96 [See E. Aghayan, Explanatory Dictionary of Modern Armenian,
“Hayastan” Publishing, Yerevan, 1976, p. 96.]
4 St'u nyb wnkinp [See the same source.]
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for a scientific definition of the concept under discussion. One must agree with the
idea that the foundation for the formation of the new legal category of “legal provision”
lies not so much in the characteristics of the object of legal regulation, but rather in the
problems present in the law, related to the need for regulating a new direction’.

According to one of the existing viewpoints, legal provision is, in fact, only a legal
basis, meaning the entirety of legal norms that regulate certain social relations.?
However, scientific publications draw attention to the fact that the concept under
analysis is broader in scope than the notions of “legal basis” and “legal regulation”s.
As a result, many scholars have studied this issue in greater detail.

Professor Dralov, for example, points out the dual nature of the concept of legal
provision. He argues that, on the one hand, it is a system of rules (norms) established
by legal acts, while on the other hand, it is norm-creating activity aimed at the
formation of that system of norms*.

Professor Kozbanenko, in general, defines the concept of “legal provision” as a
system of socio-legal elements and legally significant measures (means, techniques,
and methods) that influence the formation and implementation of law®. Moreover, the
author distinguishes between the broad and narrow meanings of legal provision. In the
broad sense, it is the entire system of socio-legal elements and the development of
legally significant measures (means, techniques, and methods), as well as the entire
process of their application in the practical activities of legal subjects, aimed at
influencing the object of legal regulation in order to achieve tangible results in a
specific area of social relations. In the narrow sense, legal provision is the system of
legislative, normative, and other acts that regulate the activities of legal subjects in a
specific area of social life. In this sense, the term under analysis generally coincides
with the concept of legal regulation and implies the regulation of certain relations

' St'u Bauuno W.J1. OpraHusaumsi COBETCKOro roCyAapCTBEHHOro ynpasneHus. [pasoBbie
npobnembl. M., 1984, tobp 202, 205-206 [See Bachilo I.L. Organization of Soviet State
Administration: Legal Issues. Moscow, 1984, pp. 202, 205-206.]

2 Sk'u MNpaeoBoe obecnevyeHne npegnpuHumaTenscTea / nog pea. M. M. Pudra. M., 1996, to
116; lutknHa N.C. MpaBoBoe obecneyeHne aeaTensHOCT akuMoHepHoro obuwectea. M., 2001
[Se: Legal Provision of Entrepreneurship, edited by M.P. Ring. Moscow, 1996, p. 116; Shitkina
I.S. Legal Provision of the Activities of a Joint-Stock Company. Moscow, 2001.]

3 St'u Jlayte E.B. MpaBoBoe obecrneyeHne cTabunbHOCTM pbiHka GaHkoBCkUX ycnyr. M., 2008,
ko 40 [See Lauts E.B. Legal Provision of the Stability of the Banking Services Market. Moscow,

2008, p. 40.]
4 St'u Opanos B.B. TeopeTuyeckne 1 opraHn3aLMOHHO-METOANYECKME BOMPOChI COBEPLUEHCT-
BOBaHMA NpaBOBOro obecneyeHus ynpaBrieHna opraHamu BHYTPEHHUX gen : guc. ... KaHa.

topug. Hayk. M., 2001, Lo 38; Tonmauesa H.H. lNpaBoBoe obGecneveHve OeATENBHOCTU
3aKoHOZaTeNnbHOro  (NPeacTaBUTENbBHOrO) oOpraHa rocyJapCTBEHHOW Bnactu  cybbekta
Poccuickon ®epepaummn: guc. ... kang. topug. Hayk. M., 2002, to9 18 [See Dralov V.V.,
Theoretical and Organizational-Methodological Issues of Improving the Legal Provision of the
Internal Affairs Authorities' Management: Dissertation for the Degree of Candidate of Legal
Sciences. Moscow, 2001, p. 38; Tolmacheva N.N., Legal Provision of the Activities of the
Legislative (Representative) Body of State Power of a Subject of the Russian Federation:
Dissertation for the Degree of Candidate of Legal Sciences. Moscow, 2002, p. 18.]

5 St'u KosGaHeHko B.A. [NpaBoBoe perynvpoBaHue M npaBoBoe obecrieyeHne rocyaap-
CTBEHHOrO ynpaBreHusi: CyLHOCTb U cogepxaHune. M., 2002, to9 20 [See Kozbanenko V.A.,
Legal Regulation and Legal Provision of Public Administration: Essence and Content. Moscow,
2002, p. 20.]
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through normative legal acts'. This approach is also shared by other scholars?.

Thus, in a broader sense, legal provision should be understood as the entirety of
the process of forming legal norms and their implementation in the legal regulation of
social relations. Based on the analysis of the concept under consideration, it can be
concluded that criminal-legal provision is the entirety of the implementation of criminal
law norms in the process of forming those norms and regulating social relations
through criminal law.

Criminal law provides various types of activities, including operational-search
activities. The concept of operational-search activities is defined by law. According to
Part 1 of Article 3 of the Law on Operational-Search Activities, operational-search
activities, aimed at protecting the rights and freedoms of individuals and citizens, as
well as state and public security, from unlawful encroachments, through the use of
both covert and overt methods and means, involve the preparation, execution, and
documentation of operational-search measures, as well as their implementation and
enforcement, carried out by bodies authorized by law to conduct such activities. It
should be noted that the aforementioned definition in operational-search science is
subject to criticism. Some authors rightly draw attention to the fact that such a
definition is narrow and does not correspond to the actual situation®. However, due to
the fact that the study of the concept of operational-search activities falls outside the
scope of this research, we will not make it the subject of discussion, and issues
related to operational-search activities, including those arising from the Law on
Operational-Search Activities, will be addressed only insofar as they are relevant to
the subject of this research. Therefore, in this research, we will adopt the concept
defined by the aforementioned Law as the basis.

In general, issues of criminal law during operational-search activities are more

1 St'u panos B.B. Teopetuyeckne n opraHM3aLmoHHO-METOANYECKNE BOMPOCh! COBEP-LLIEHCTBO-
BaHWs NpaBoBoro obecrieveHnss ynpaereHusi opraHamym BHYTPEHHUX Oen : AMC. ... KaHd. topua.
Hayk. M., 2001, totp 18—19 [See Dralov V.V., Theoretical and Organizational-Methodological
Issues of Improving the Legal Provision of Internal Affairs Authorities' Management: Dissertation
for the Degree of Candidate of Legal Sciences. Moscow, 2001, pp. 18-19.]

2 St'u MakapoBa T.B. MpaBoBoe obecneyeHre KonnernansHOCTU B YroNoBHO-UCMOSHATENBHOM
cucteme // YnpaBneHMe WM 3KOHOMMKA B YCMOBUSX MOLEPHWM3AUMK: NpoGnembl U MyTU Ux
peLleHusi: matepuansl Hayd.-npakT. koHd. (r. Bonorga, 12 anp. 2013 r.). Bonorga, 2013, tobip
79-84; 3ybape C.M. NpaBoBoe o6ecneyeHre pedopMbl YroNOBHO-UCNIONHUTENBHON CUCTEMBI.
M., 2004. totip 73-74 [See Makarova T.V., Legal Provision of Collegiality in the Penal System //
Management and Economics in the Context of Modernization: Problems and Solutions:
Materials of the Scientific and Practical Conference (Vologda, April 12, 2013). Vologda, 2013,
pp. 79-84; Zubarev S.M., Legal Provision of the Reform of the Penal System. Moscow, 2004,
pp. 73-74.]

3 St'u Baxapues C.U. OnepaTnBHO-pO3bICKHLIE MepornpusaTusa. O6wme nonoxexus. Cr6., 2004,
ko 4; Wymunos A. HO. OnepatmBHO-pasbickHasi Hayka B Poccuiickon ®epgepauuu: B 3 7. M.,
2013. T. 1: OnepaTnBHO-pa3biCKHaA AeATENbHOCTb U (hOpMUPOBaHNE Hayku o Hen. C. 125-162;
OmenvH B.H. [pobnembl  COBEpLUIEHCTBOBAHUS  3aKOHOAATENbHOrO  perynmpoBaHus
onepaTMBHO-pa3bICKHOW AeAaTenbHOCTY // AnTanckun opugnyeckun BectHuk. 2017. Ne 18, tobp
124-125 [See Zakharcev S.I. Operational-Search Activities. General Provisions. St. Petersburg,
2004, p. 4; Shumilov A.Yu. Operational Search Science in the Russian Federation: in 3
Volumes. Moscow, 2013. Vol. 1: Operational-Search Activities and the Formation of the Science
of It. pp. 125-162; Omelin V.N. Problems of Improving Legislative Regulation of Operational-
Search Activities // Altai Legal Bulletin. 2017. No. 18, pp. 124-125.]
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often studied by representatives of the field of investigative (search) science'. Among
the first to develop this issue in the second half of the 20th century were M. P.
Karpushin and A. F. Vozniy?. Today, issues related to the interbranch connections
under discussion are addressed either in a general manner in educational literature3,
or in scientific articles*, or in monographs or dissertations dedicated to specific
issues®. This situation, as noted by A.A. Chistyakov, has arisen not only due to the
psychological and methodological issues of the aforementioned interbranch studies®.
One of the reasons for this is the so-called issue of research confidentiality, which,
most likely, causes representatives of criminal law to avoid research in this area. At
the same time, attention has often been drawn in the field of operational-search
science to the fact that the issues of legal regulation of operational-search measures
are of an open, non-confidential nature”.

Moreover, from the perspective of criminal law, the need for research is initiated
by representatives of operational-search science itself®. In this regard, the works of A.
Yu. Shumilov are quite interesting, in which he analyzes certain criminal-legal aspects

' Stu Wymunos A.KO. OnepaTuBHO-pasbickHaa Hayka B Poccuiickont ®egepaumn: B 3 T. M.,
2014. T. 2: dunocodusi onepaTMBHO-pasbICKHOM Hayku, totp 153—-164 [See Shumilov A.Yu.
Operational-Search Science in the Russian Federation: in 3 Volumes. Moscow, 2014. Vol. 2:
Philosophy of Operational-Search Science, pp. 153—164.]

2 St'u Wymunos A. K0. OnepatvBHo-pasbickHas Hayka B Poccuiickon ®enepaumn. M., 2013. T.
1, ko 89. [See Shumilov A.Yu. Operational-Search Science in the Russian Federation. Moscow,
2013. Vol. 1, p. 89.]

3 St'u Teopus onepaTMBHO-PO3bICKHON AeATensHocTU: yy4ebHuk / nog pea. K.K. MopsuHosa,
B.C. OBuuHckoro. M., 2018, Lotp 80-98 [See Theory of Operational-Search Activities:
Textbook, edited by K.K. Goryainov, V.S. Ovchinsky. Moscow, 2018, pp. 80-98.]

4 St'u Manaxos C.C. Porb yronosHo-npaBoBbIX HOPM B PEryriMpoBaHum onepaTMBHO-Pa3blCKHOM
nesTtenbHocTu B Poccuiickon denepauuym 1 BO3MOXHbIE HanpaBneHnst X COBEPLLEHCTBOBAHUS
/I BecTHuk Ydumckoro topugndeckoro nHctutyta MBI Poccumn. 2013. Ne 4, Ltobp 26-31 [See
Galakhov S.S., The Role of Criminal Law Norms in Regulating Operational-Search Activities in
the Russian Federation and Possible Directions for Their Improvement // Bulletin of the Ufa Law
Institute of the Ministry of Internal Affairs of Russia. 2013. No. 4, pp. 26-31.]

5 St'u Hasapos A. [1. MNpoBokaLun B OnepaTtMBHO-PO3bLICKHON aesaTtensHoctu. M., 2010 [See
Nazarov A.D. Provocations in Operational-Search Activities. Moscow, 2010.]

6 Stlu YUncrsaikos A.A. YronosHoe NpaBo M OrnepaTMBHO-Pa3sbiCKHAs AEATENbHOCTbL: MPoGremMsi
MeXoTpacneBbIX UccrefoBaHui // NMpobnembl NPYUMEHEHWS YroNIOBHOMO 3aKOHa Npy OCyLLEeCTBIe-
HUKM onepaTUBHO-Pa3bICKHOWM AEATENBHOCTW: MaTepuarnbl PerMoH. kpyrnoro ctona (Ps3aHb, 9 anp.
2015 r.) / noa pea. E. H. Bunoyca, I'. C. WkabuHa, totin 6-9 [See Chistyakov A.A. Criminal Law
and Operational-Search Activities: Issues of Intersectoral Research // Problems of Applying
Criminal Law in the Conduct of Operational-Search Activities: Materials of the Regional Round
Table (Ryazan, April 9, 2015), edited by E.N. Bilous, G.S. Shkabin, pp. 6-9.]

7 Stu JyroBuk B.®. O KoHUENUMU MPaBOBOrO PErynMpoBaHUA OnepaTUBHO-PO3bICKHOM
pesTtenbHocT // AkTyanbHble BOMPOCHI 3aKOHOAATENbHOro PerynMpoBaHus onepaTMBHO-
pO3bICKHOW AeaTenbHOCTU: MaTepuansl Bcepoc. Hayu.-npakT. koHd. Omck, 2012, totin 71-86;
3axapueB C.U., UrHaweHkoB 0.10., CanbHukoB B.M. OnepaTuBHO-po3bICKHAst AESTENBHOCTL B
XXI Beke. M., 2015. Lotin 119—-120 [See Lugovik V.F., On the Concept of Legal Regulation of
Operational-Search Activities // Current Issues of Legislative Regulation of Operational-Search
Activities: Materials of the All-Russian Scientific and Practical Conference. Omsk, 2012, pp. 71—
86; Zakharcev S.l., Ignashchenkov Y.Y., Salnikov V.P. Operational-Search Activities in the 21st
Century. Moscow, 2015, pp. 119-120.]

8 Stiu 3axapues C./., WUrHaweHkos 10.10., CanbHukoB B.M1. OnepaTtyBHO-PO3bICKHASA
pestenbHocTb B XXI Beke. M., 2015, to 104 [See Zakharcev S.1., Ignashchenkov Y.Y., Salnikov
V.P., Operational-Search Activities in the 21st Century. Moscow, 2015, p. 104.]
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of operational-search activities'. However, comprehensive monographic studies on
the criminal-legal provision of operational-search activities are practically absent
today.

Thus, the definition of criminal-legal provision proposed by us and the legislative
definition of operational-search activities allow us to formulate the content of the
criminal-legal provision of operational-search activities. Criminal-legal provision of
operational-search activities is the process and outcome of legal regulation aimed at
ensuring the effectiveness of operational-search activities and protecting against
internal and external destabilizing interventions, as well as the implementation of
criminal-legal norms regulating social relations arising during the activities of
individuals conducting operational-search activities within the scope of their authority.

From the definition presented above, it follows that the criminal-legal provision of
operational-search activities is characterized by the following features:

- Normativity: a characteristic derived from the positivist essence of Armenian
criminal law.

- Constructive influence on operational-search relations: aimed at the effective,
goal-oriented activities of the bodies conducting operational-search activities and the
realization of the set objectives.

The means of criminal-legal provision for operational-search activities are the
entirety of norms directed at regulating social relations that arise during the
implementation of operational-search activities, as outlined in the General and Special
Parts of the Criminal Code.

From the proposed definition of criminal-legal provison for operational-search
activities, it follows that criminal-legal provision has regulatory and protective
directions, in accordance with the issues, methods, and means of criminal legislation.
These directions are interconnected and complementary mechanisms, of which the
first - the regulatory direction - should primarily be reflected in the formulation of a
norm that excludes criminal liability in cases where individuals conducting operational-
search activities cause lawful harm to interests protected by criminal law while
carrying out operational-search measures. The second - the protective direction —
should be manifested in the refinement or development of criminal offenses in the
Special Part of the Criminal Code. In essence, the distinction between these two
directions corresponds to the structure of the Criminal Code, as divided into General
and Special Parts. Norms related to the regulatory direction should be placed in the
General Part, while norms related to the protective direction should be placed in the
Special Part.

It should also be noted that the issues of criminal legislation are not limited to only
the regulatory and protective effects. Article 2 of the Criminal Code distinguishes other
issues of criminal legislation, such as the issues of prevention, fair liability, and

1St'u Wymunos A.KQ. OcHOBbI YrofloBHO-NPABOBOM OLIEHKM CbICKHOM MHGopMauuu. M., 2000;
Wymunoe A.lO. lMpoGrnembl 3akoHoOOATENBHOrO pPEerynupoBaHWs B OMepaTUBHO-Pa3biCKHOM
[EeATeNnbHOCTU: OecATb NeT ChycTst (KOHCTUTYLMOHHbIE, agMWHUCTPATMBHBLIE, YrONOBHbIE,
YronoBHO-NpoueccyarnbHble U YroNoBHO-CbICKHbIE acnekTtbl). M., 2008; Lymunos A. |O.
OnepaTnBHO-pa3sbickHasa Hayka B Poccuiickon ®epepauun. M., 2013. T. 1 [See Shumilov A.Yu.
Foundations of Criminal Law Evaluation of Investigative Information. Moscow, 2000; Shumilov
AYu. Problems of Legislative Regulation in Operational-Search Activities: Ten Years Later
(Constitutional, Administrative, Criminal, Criminal Procedure, and Criminal Investigative
Aspects). Moscow, 2008; Shumilov A.Yu. Operational-Search Science in the Russian
Federation. Moscow, 2013. Vol. 1.]
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reintegration/re-socialization. However, in line with the provision of the same issues,
the implementation of the regulatory and protective directions is singled out as an
initial guideline for establishing the essence of criminal-legal provision for operational-
search activities. The realization of the other mentioned issues is only possible in the
case of legal regulations developed in accordance with the regulatory and protective
directions.

lll. Conclusion

As a result of the research conducted within the framework of this work, a number
of conclusions have been drawn, the main ones of which are summarized as follows:

1. Operational-search activities have traditionally been perceived (and may
still be perceived) as a closed field, with scientific research in this area being limited to
investigative (search) or criminal procedural aspects. However, in recent years,
researchers focusing on the theory of operational-search activities have started to
outline the creation of a distinct and comprehensive branch of law.

2. It is not justified to study operational-search activities solely from the
perspective of investigative (search) or criminal procedural aspects, as a number of
issues related to operational-search activities require regulation by criminal law (by
statute). These issues include, in particular:

> the issues related to criminal legal responses when individuals conducting
operational-search activities (employees of bodies conducting operational-search
activities or individuals cooperating with these bodies) cause harm to interests
protected by criminal law during the implementation of operational-search measures;

» the provocation of a crime within the framework of operational-search
measures;

» the issue of criminal liability of the provocateur and the person who committed
a crime as a result of provocation;

> the issues of legal modeling (refinement and/or development) of criminal
offenses aimed at providing operational-search activities.

3. The term “criminal-legal provision” is quite often used in the theory of
criminal law, and occasionally in judicial practice. However, its essence is not fully
revealed in legal literature. This is perhaps explained by the fact that in their
publications, authors use this expression as a widely recognized term that does not
raise any questions. Based on the analysis of the content of publications on criminal-
legal provision, it can be concluded that this term refers to a system of criminal-legal
norms aimed at regulating and/or protecting a specific group of social relations.

4. Criminal-legal provision of operational-search activities is the process and
outcome of legal regulation aimed at ensuring the effectiveness of operational-search
activities and protecting against internal and external destabilizing interventions, as
well as the implementation of criminal-legal norms regulating social relations arising
during the activities of individuals conducting operational-search activities within the
scope of their authority.

5. The means of criminal-legal provision of operational-search activities are the
set of norms aimed at regulating social relations that arise during the implementation
of operational-search activities, as outlined in the General and Special Parts of the
Criminal Code.

6. From the proposed definition of criminal-legal provison for operational-search
activities, it follows that criminal-legal provision has regulatory and protective
directions, in accordance with the issues, methods, and means of criminal legislation.
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These directions are interconnected and complementary mechanisms, of which the
first - the regulatory direction - should primarily be reflected in the formulation of a
norm that excludes criminal liability in cases where individuals conducting operational-
search activities cause lawful harm to interests protected by criminal law while
carrying out operational-search measures. The second - the protective direction —
should be manifested in the refinement or development of criminal offenses in the
Special Part of the Criminal Code. In essence, the distinction between these two
directions corresponds to the structure of the Criminal Code, as it is divided into
General and Special Parts, because the norms related to the regulatory direction
should be placed in the General Part, while the norms related to the protective
direction should be placed in the Special Part.
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AGcTpakT. Llenbio HacTosilleln cTaTbl SIBNSIETCA WUCCReOoBaHWE MNOHATUS U
KpaTKoW  XapakTepUCTUKM  HanpaBrieHWi  YroroBHO-NMpaBoBOro  obecneyeHus
onepaTUBHO-PO3bICKHON AEATENBHOCTY.

N3yueHne onepaTMBHO-PO3bICKHON AEATENbHOCTU TONMbKO C pasBedblBaTENbHOW
WM YronoBHO-MPOLECCYaribHON TOYKM 3PEHWS He OonpaBAaHO, MOCKOSMbKY psig
BOMPOCOB, KacaloLMXCS OMnepaTUBHO-PO3bICKHON AESATENbHOCTU, HyXaatTcs B
perynMpoBaHun yronoBHbIM NpaBoMm (3akoHOM). K 4ncrny aTmx BOMPOCOB OTHOCATCS, B
YaCTHOCTMH, I'IpO6J'IeMbI YronoBHO-NpPaBOBOro pearnpoBaHunA B Cllydae npuinHeHua
Bpega oxpaHAeMblM YrosloBHbIM 3aKOHOM WMHTepecaM nuuamMu, OCyLleCTBNALWLNMU
onepaTnBHO-PO3bICKHYO OeATENIbHOCTb, NMpW OCYyLLEeCTBIEHNN ONnepaTUBHO-PO3bICKHbIX
MEepOonpusaTUIA, BOMPOCHI MPOBOKALMW MNPECTYNNEHNs B pamkKax onepaTmBHO-
PO3bICKHbIX MEpPOrNpUATUA, YroroBHOW OTBETCTBEHHOCTU MpoOBOKatopa W Ivua,
COBEpLUMBLLEFO MNPECTYNSIEHNe B pesynbTaTe MNpoBOKaUMKW, a Takke BOMPOChI
NMpaBoOBOro MOAENMPOBaHMSA (HOpaboTKN N/Mnun paspaboTkn) COCTaBOB NPeCTynneHui,
HanpaBreHHbIX Ha oGecrnedYeHne onepaTUBHO-PO3bICKHON AEATENBHOCTY.

Mo pesynbTaTtam NPOBEAEHHOrO MCCReaoBaHusl B cTaTbe pa3paboTaHo MoHATUE
YronoBHO-NpaBoBoro  obecneyeHus OMnepaTUBHO-PO3bICKHOW  AeSATENbHOCTHU:
YronoBHO-NpaBoBoe obGecneyveHne onepaTUBHO-PO3bICKHON OEeATEeNbHOCTU - 3TO
npouecc n pesyrnbTaT NpaBoobpa3oBaHusl, OCYLLECTBIISIEMOrO C Lienbio obecrneyeHus
3hPEKTUBHOCTN ONepaTUBHO-PO3bICKHON AEATENLHOCTM U 3alUUTbl OT BHYTPEHHErO U
BHELUHEro AecTabunuampytollero BMeLLaTenbCTBa, a Takke peanusauusi yrornoBHO-
NMPaBOBbIX HOPM, PErynupyloLWmx obLeCcTBEHHbIE OTHOLLEHMWS, BO3HUKaKOLWME B XO4e
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OEeSTeNnbHOCTU NUL, OCYLLECTBIISIOWUX ONepaTUBHO-PO3bICKHYIO AeATENbHOCTb B
pamMKax CBOMX MOJTHOMOYUA.

M3 npeonoxeHHOro onpegeneHus  cnegyet, YTO  YrONOBHO-MPaBOBOE
obecneyeHve OMNepaTUBHO-PO3bICKHOW [OESATENbHOCTU WUMEET perynsaTuBHOE W
OXpaHUTEeNbLHOE HanpaeBneHns B COOTBETCTBUM C 3aadamMu, MeTogamMu 1 cpeacteamu
YrONoBHOIO 3aKoHOAATENbCTBA. ATWM HaMpaBieHUa SABNATCA B3aMMOCBA3AHHbIMU Y
B3aMMOJOMNOMHAKLINMM  MexaHu3Mamu, opMmnpoBaHMe nepBoro U3 KOTOPbIX,
perynsaTMBHOrO HanpaBfeHus, B OCHOBHOM [OIMXHO BblpaxaTbCs B paspaboTke
HOPMbI, UCKMOYaOLLEN YTONOBHYIO OTBETCTBEHHOCTb B Criydae MPUYMHEHUs nuuamu,
OCYLLECTBMALWNUMM ONepaTUBHO-PO3bICKHYI0 AesATEeNbHOCTb, NPaBOMEPHOro Bpeda
OXpaHsieMbIM YrOfOBHbIM 33aKOHOM WHTEpecam Mpu OCYLLIECTBIIEHMN OnepaTUBHO-
PO3bICKHbIX  MeponpuaTuiA, a  (OpMWPOBaHME  BTOPOrO,  OXPaHWUTENBHOMO
HanpaBneHusi, JOIPKHO MPOSBNATLCA B Buae AopaboTku nnm pas3paboTkM COCTaBOB
npectynnenunn B Ocoboin Yactn YronoBHOro Kogekca.

KnioueBble CnoBa —  0r7€patMBHO-PO3bICKHAS  [EATE/IbHOCTb,  [1PaBOBOE
obecriedyeHne, yrosioBHO-IPaBoBoe 0becrevYeHne, CpescTBa yrosioBHO-PaBoOBOMo
obecriedeHus onepaTnBHO-PO3bICKHOU fesTernsHoctu;, Obiyas n OcobeHHas 4Yactu
YronoBHoro kogekca, pPerynsaTUBHOE U OXPaHUTESIbHOE HAarpasB/ieHNs YrosI0BHO-
paBoBoOro  0beCcrie’YeHnss  OnepaTuBHO-PO3bICKHON  [EATEe/IbHOCTH,  KOMII/IEeKC
YrosioBHO-1PaBOBbIX HOPM, IPaBOBOE MOLE/TMPOBaHUE.
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Abctract. In criminal law theory, there are two types of excess: quantitative and
qualitative. Qualitative excess occurs when the perpetrator commits a crime that is
entirely different in nature from the planned crime or engages in a crime other than
what was stipulated. The Criminal Code of the Republic of Armenia differentiates
between quantitative and qualitative excess by establishing specific rules for criminal
liability.

However, we believe the Criminal Code should explicitly state that if the
perpetrator commits a crime different from the initial arrangement, the other
accomplices must be held accountable for their complicity in the crime involved in their
intent. Furthermore, in cases where the perpetrator commits a less dangerous crime
instead of the agreed-upon offense - either by damaging the intended object or by
causing harm to a different object - these scenarios should not be classified as
excess. Instead, they fall under the concept of "failed complicity," which is already
addressed in the existing regulations of the Criminal Code.

Thus, we argue that part 4 of Article 49 of the Criminal Code of the Republic of
Armenia unnecessarily complicates the Code, as the provisions for criminal
responsibility related to unsuccessful conspiracies are already adequate for assessing
these cases.

Key words: excess,; quantitative, qualitative;, accomplice; criminal liability, infent;
serious crime, failed complicity.

This scientific article addresses certain issues related to excess in the Criminal
Code of the Republic of Armenia. The investigation into this matter has been
conducted through a comparative analysis of current and previous criminal legislation,
international practices, and judicial precedents, leading to the suggestion of viable
solutions. The aim is to propose legislative changes that more accurately reflect the
nature of excess, allowing for a precise criminal-legal assessment of offenders’
actions. In conducting this study, the primary objectives included examining the
fundamental principles of criminal law pertaining to the types of excess among
accomplices and recommending suitable solutions based on those principles.

Excess.

According to widely accepted principles, the limits of criminal responsibility for
accomplices are defined by the extent of their intent and the content of their
agreement. However, in practice, there are instances where the perpetrator deviates
from the agreed-upon course of action. Such deviations from shared criminal behavior
are referred to in criminal law as the excess of an accomplice. The criminal liability of
accomplices is not only contingent upon a causal link to the perpetrator's act but also
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on their conscious and voluntary relationship to that act and its consequences. Issues
of criminal liability arise not only when a crime aligned with the common intent of
accomplices is committed, but also when the perpetrator engages in acts outside that
shared intention. In this latter scenario, it is referred to as the perpetrator's excess.
The regulation of accomplices' criminal liability in cases of the perpetrator's excess is
addressed in Article 49 of the Criminal Code of the Republic of Armenia, titled "Excess
of an Accomplice."

This article first defines the concept of an accomplice's excess. According to part
1 of Article 49, if an accomplice commits a crime that was not part of the shared
intention, it constitutes an excess. The second part of the article establishes that the
other accomplices will not bear criminal responsibility for any excess committed by
one of them.

In criminal law theory, two types of excess are recognized: quantitative and
qualitative. Quantitative excess occurs when the perpetrator inflicts greater harm than
anticipated on an object initially included in the common intent of the other
perpetrators.’

Some issues of excess according to the Criminal Code of the Republic of Armenia.

The theory of quantitative excess in criminal law is outlined in part 3 of Article 49,
which states: “If the perpetrator of the criminal offense causes harm to an object that
was agreed upon with the accomplices but inflicts greater damage than was intended,
or commits the agreed offense with an aggravating circumstance not included in the
other accomplices' intention, or harms the agreed object while committing a more
serious offense that also fulfills the accomplices’ objective, then the accomplices will
be held criminally liable for their complicity in the crime involved in their intent.”

Part 4 of Article 49 of the Criminal Code of the Republic of Armenia further
clarifies: “If the perpetrator commits a less dangerous crime instead of the agreed
offense, causing harm to the agreed object, the other accomplices will be held
criminally liable for the attempted crime as per their intent. Conversely, if the
perpetrator commits a less dangerous crime by damaging a different object than
originally intended, the other accomplices will face criminal responsibility for the
preparation of the crime included in their intention.”.

In the aforementioned paragraph, the legislator identifies two scenarios as
instances of excess:

1) when the perpetrator commits a less dangerous crime instead of the agreed-
upon offense, causing harm to the intended object, and

2) when the perpetrator commits a less dangerous crime, damaging a different
object than originally planned.

It is important to note that both of these cases essentially align with the concept
of "unsuccessful crime," indicating that we are dealing with failed offenses rather than
true excess. The distinction between these two concepts is quite subtle, which is why
the Code specifically addresses failed conspiracies in Article 47, Part 3 of the Criminal
Code of the Republic of Armenia. This article states that if the perpetrator does not
complete the crime due to circumstances beyond their control, the other accomplices
are responsible for the preparation of the crime or attempted crime. Additionally, Part
4 of Article 47 specifies that if actions intended to organize, incite, or assist in the
crime do not succeed due to factors outside the individual's control, they will be held
accountable for the preparation of the crime as outlined in their intent or for the
criminal attempt, provided that part of the objective aspect of the crime has been
fulfilled.

" See RA Criminal law, General part, textbook for universities, YSU, Yerevan, page 289.
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In this instance, the legislator assigns criminal liability in the first case for an
attempted crime and in the second case for the preparation of a crime. We argue that
the situations outlined in Part 4 of Article 49 of the Criminal Code of the Republic of
Armenia should not be classified as excess or recognized as a new type of excess.
Instead, they fall under the concept of failed complicity, which is already addressed by
existing regulations in the Criminal Code concerning the criminal assessment of such
acts. Therefore, we believe that Part 4 of Article 49 unnecessarily complicates the
Criminal Code, as the provisions for criminal responsibility related to unsuccessful
conspiracies are already adequate for assessing these cases.

The other type of excess recognized in criminal law theory is known as qualitative
excess. In cases of qualitative excess, the perpetrator commits a crime that is
fundamentally different in nature from the planned offense or engages in a different
crime altogether. For example, if accomplices agree to inflict serious harm on a
victim’s health, but the perpetrator also commits rape or murder in addition to the
intended theft, this represents qualitative excess. Here, a "different crime" refers to a
crime with a distinct object.

However, it is important to note that while life and health are different objects of
criminal protection, if the perpetrator takes the victim's life instead of merely harming
their health, the issue of criminal liability is addressed not through qualitative but
through quantitative rules of excess. In this scenario, the other accomplices are held
responsible not for the preparation of health harm but for the crime involved in their
intent, specifically for their complicity in the harm to the victim's health, since this is
absorbed by the more serious crime committed.

Many scholars have conducted studies to clarify the rules of criminal liability for
accomplices in cases of the perpetrator's excess, distinguishing between quantitative
and qualitative excess. For instance, Telnov argued that in both types of excess, other
accomplices (those who did not intend to commit the specific crime) cannot be held
responsible.’

Prominent scholar M.D. Shargorodsky asserted that "the excess of the
perpetrator does not increase the responsibility of the accomplice. Whether the
perpetrator refrains from committing the intended crime or commits a more serious
one should not alter or negate the accomplice's liability. The perpetrator's guilt is
defined by their actions, knowledge, and intentions, while their social dangerousness
is determined by their conduct.”?

L.D. Gauchman stated, "In cases where the perpetrator commits a completely
different crime than that intended by the accomplices, the other accomplices will be
held liable for the preparation of the intended crime."3

Article 36 of the Criminal Code of the Russian Federation stipulates that other
accomplices are not held responsible for the perpetrator's excess.* Similarly, Article 25
of the Criminal Code of Georgia states that accomplices are not liable for any
transgressive acts committed during the excess of the crime.

' See TenbHoe M.9., OTBETCTBEHHOCTL 3a coyyacTue B npectynneHuun, M.: KOpua. nut., 1974,
page 208.

2 See LWapropoackuin M.[l., HekoTopbie Bonpockl o6Luero y4eHusi o coyqactuu, lNpasoseaeHue,
Ne 1, 2010, page 84-97.

3 See layxmad J1.[l. Coyyactve B NpPECTYNfE€HUM MO POCCUIMCKOMY YrOfOBHOMY 3aKOHOAa-
TenbCcTBY (ONbIT CpaBHUTENBLHOrO NpasoBedeHus), M.: Akagemuns npasa u ynpasnexwus MB[,
2010, page 56:

4 See https://legislationline.org/sites/default/files/documents/a6/RF_CC_1996 am03.2012_en.pdf
(access 01.12.2023).
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Traditionally, criminal law adheres to the fundamental principle of accomplice
liability, which states that other accomplices are not held responsible for the
perpetrator's excess. The actions of each accomplice are assessed based on the
severity of the crime committed by the perpetrator.

In national criminal law, only the individual who committed the excess can be held
liable for those crimes. The question of the criminal responsibility of other accomplices
is addressed as follows: in cases of qualitative excess, the qualification of the
accomplices' actions depends on the circumstances surrounding the crime included in
their intent. If the crime intended by the accomplices was not committed, they will be
liable for the preparation of that planned crime. Conversely, if the intended crime was
carried out, they will be held responsible for their complicity in that crime.

The accessory theory of criminal liability for accomplices is clearly reflected in the
rules outlined above, as the accomplice’s role is centered around the perpetrator,
whose criminal activity determines the liability of the other accomplices. Article 49 of
the Criminal Code distinguishes between cases of quantitative and qualitative excess,
establishing specific rules for each.

Part 5 of Article 49 of the Criminal Code of the Republic of Armenia outlines the
rules of criminal liability in cases of qualitative excess. Specifically, it states that if the
perpetrator damages a different object than what was agreed upon, the other
accomplices will be held liable for the preparation of the crime they intended. If the
perpetrator's actions cause harm to another object instead of the agreed-upon target,
the other accomplices will be liable for complicity in the crime they intended, provided
that the perpetrator's act constitutes a more serious crime that encompasses the
crime intended by the accomplices.

Essentially, the Criminal Code addresses all instances of excess as described in
the aforementioned article, with the exception of qualitative excess where the
perpetrator commits an additional crime beyond the planned offense. In such cases,
the other accomplices are held criminally liable for their complicity in the crime
included in their intent.

However, we contend that the omission of this specific case of qualitative excess
in the Criminal Code of the Republic of Armenia is not justified. We propose that the
Code should explicitly state that if the perpetrator commits an additional crime
alongside the agreed-upon offense, then the other accomplices should be held
responsible for their complicity in the crime included in their intent.
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A6cTpakT. B Teopumm yronoBHOro npaea pasnuyaloT ABa Tuna HapyLeHUs rpaHunl;
KONIMYECTBEHHOE M KayecTBeHHoe. B cnyyae KayeCTBEHHOro HapylleHUsi rpaHuLbl
WCMNONHUTESNb COBEpPLUAET MPECTYneHne, COBEPLUEHHO OTNMYHOE MO CBOENW Npupoae
OT OrOBOPEHHOrO, UNKU MPECTYNfeHne, OTIMYHOE OT YCMOBHOrO. YTOMOBHbIA KOAEKC
PA pasgenser cnyvyam KOMMMYECTBEHHONO M Ka4eCTBEHHOrO MpPEBbIWEHUS U
yCTaHaBnMBaET AS1s KaKAOro M3 HUX npasusia YyrooBHON OTBETCTBEHHOCTU.

OpHako Mbl cuMtaem, 4YTo B YroflOBHOM KOAEKCE AOMKHO ObITb YETKO yKasaHo,
YTO €Ccnv nuUOo, COBEpPLUMBLLEE MNPECTYMNIIEHUE, BbINOMHAET Apyroe npecTynneHne
NMOMUMO OFOBOPEHHOrO, TO APYrMe COYYacTHUKM noaniexaT OTBEeTCTBEHHOCTM 3a
coy4yacTtve B NpecTynneHnn, npegyCMOTPEHHOM NX HAMEPEHNEM.

Takke wMbl nonaraem, 4YTO B Chy4vasx, kKorga WCMNOMHUTENb coBepliaet
NPecTyniieHne ¢ MeHbLLEN ONACHOCTbIO, MPUUNHSAS yepb obycnoBneHHOMY 00beKTY,
UINK Korga OH MPUYUHSET yulepd apyroMy o6bEKTY BMECTO 3amnfiaHMpOBaHHOMo, Takmne
CUTyaumMn He OO0JTKHbl paccMaTpuBaTbCHA Kak NpeBbllIEHWE N HE SABNSAOTCS HOBbIMU
B/MOAMW NpaBOHApYLUEHMS1 coyyacTHUKA. OHM [OMKHbl OTHOCUTBLCS K WHCTUTYTY
HeydaBLUEroca Ccoy4yacTus, KOTOPbIA YXe WMEEeT COOTBETCTBYIOLLME HOPMblI B
YronoBHoMm kogekce PA ons oueHkn nogobHbIX 4eNCTBUN.

Takum o6pasoM, Mbl cuuTaeM, 4To YacTb 4 ctatbn 49 YronosHoro kogekca PA
nanuwHe Harpyxaet Kogekc, MOCKOMbKy AOEWCTBYIOLMX HOPM, PEerynmpyoLLmx
YrONOBHYKDO OTBETCTBEHHOCTb 3a HECOCTOSABLUEECH COy4vacTMe, [OCTAaToOYHO [Ans
a[leKBaTHOW OLEHKM Takux criy4yaes.

KnioueBble crnosa - fIpeBbIlLIeHne [paHuL, KoJ/iM4ecCTBeHHoe, KadYecTBeHHoe,
coy4dacrne, YrosioBHas OTBETCTBEHHOCTb, HaMepeHue, TAXKoe [IpecTyri/ieHne,
HeydaBLleecs coy4dacrue.
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npGGunpnipjwdp uwhiwbywdé Yuwpgp fuwfunbiny, Ywd

- owuwpbpynw pwnwpwgne Yuwd pwnwpwghnigntb snibbgnn wGédh <wjwu-
nwbh <wopwwbwnnigntd dninph, <wjwunwih <wipwwbunniginiand gunbybipnt
Ywd <wjwunwbth <wipwwtnnipjwld nwpwépny nwnpwigdwl wywwnws pnijiwn-
Jnipnilh unwbwint hwiwn Ybnd thwunwpnine uwd Ybnd wntnblnisginta Gepluywg-
aginy:

Unylb hnnwdéh 2-nn dwuh npnypltpht hwiwwwwnwufuwb wbophGwywb dhg-
nwghwjh uqdwytnpwdwlb opjayuinhy Ynndp phnipwgnyntd t wldéh (whywfu pwnw-
pwghnipyntbhg Ywd wjb ntbbwinig)

- Lwjwunwbh <wbpwwbwnnipintbhg Gipp, onwnGnypw wtwnnigntd dniwinpp
Ywy ownwnpbnpynw whbwinnepnibnud qunbybip ywqowlybnwbing, npp uwwnwndt b G-
ph, Untnph Ywd gunbytint hwdwp opGlunpnipjwdp uwhiwlOJwé Yupgp fuwuunt-
LNy, Ywa

- Lwjwunwbh <wbpwwbwnnipintbhg Giph, onnwntnynw wtwnnigntt dniuinph
Jwi ownnwptpynw wbwnnigintind guinbybint wwuinws pnypunynipintd unwbuwint
hwawn §bnd yhwunwpnine Ywd Ybnd wnbnblnuyginia Ganluwywglliny:

C0n npnid, pbawpyynn hnnuwéh Gp4wé Gpyne dwubph wwpwgquwynid k) Gwjuw-
nGujwé £ Onybwlwl uwbyghw «wywuwndynid b ininiqubpny puwlwwwwnhyhg pw-
rwulwwwwnhyh swihny, Ywd Jupsdwdwiybn wquunwgpydwdp™ wewybiwagntyOp
Gpynt wihu dwiybwnny, Yud wgwunwgpydwdp dtyhg snpu tnwph dwdyGunny»: Ujn
wrniny hwny t G26(, np opthpp, dtp Ywndhpnd, wihdwuwn gpswbpwptryby §:

Pwlb wyb t, np ££ pn. on.-h hnnywé 470-h 1-hG L 2-pn dwubkpny, puwn Enipjwa,
Owfuwwnbuwé GG hwbagwagnpontpjwb opjtyinhy Ynndp panipwannn gptipt Gnyl w-
npwnpOtpp: SwnpGpnepincbb wyb £, np dh nGwpnid fjunupp ouwnbnlnyw pwnwpuwgnt
Ywl puwnuwpwghnygna snilbgnn woéh dniinpp <wjwunwOh <wbpwwbwnnignil,
SwywuwnwGh <winpwwGuimpintomed Gpuw guinbybip Ywl <wywunwih <winwwbunt-
il twnpwdpny nwnwignidp (nbnwanunudp) Yugdwybpwbine dwuhb £, huy
gjniuncd wildph (woywiu punwpwghnegntbhg Ywd wyb nibGOwinig) <wjwuwnwbh
<wlpwwbwnnipinibhg Gpp, ownwnbnyyw wbwnnyynia dnuinpp Ywl  ounwnbplypyw
whwnyginiGnd gunO0ybip Yuquiwytbpwbine: b nbw, 0pdwé Bpynt nbwpbpnud k) w-
pwppp pOntpwanpynud t pwhwnpurwlpwa Gupwenuwng Lo ncinph (GLph), gunOybint
Ywi wrnwpwOgdwl hwdwp optlunpnipjwip vwhdwlyws Luwngn fuwfunnbng, Yud
dninph (Giph), gunOdtint Ywd vnwpwbgiwl wwwnyws pnypnydnipntd unwbwint
hwdwn Ybnd thwuwnwpnine Yuwd Ybnd intnbhynygint GEpluywglabiny:

UhlOnyb dwdwbwy, pp. op.-h hnnwé 470-h Gpgwé Gpynt dwubph wrwOébw-
gniip ShwOwlwy hdwuwnwynpdwé Yhokn, Geb 4bpp G4wpwagnywé wnwnpltnhg
npLt dGyh hwdwp wewyb] fupun Wwunwuuwbwwnynipintd Gwfuwwnbuytp: Opp-
OGwy Gpb hhubwynpytn, np wbdh (wlhywfu pwnwpwghnieintbhg Ywd wyb nibbGhw-
(ntg) <wjwuwnwbh <wbpwwbtwnnipintbhg Gipp, onwptpynw wtwnipnid dniinpp
Ywd ownwnbpynw wbwnnipniintd guinbytip Yuwgdwytpwt o wewyb] yunwbqudnn
hwOgwagnpénipntl £, pwb onnwnbpynjw pwnwpwgnt Jwd pwnwpwghnipintb sniLlt-
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gnn wbdh dniinpp <wjwunwOh <wopwwbtwunneeinil, <wjwunwih <wipwwbunntp-
Jjnanud Opw gunOybip Ywd <wjwunwOh <wbpwwbunnigub twpwépny nwpwl-
gniip (nGnwidhniunudp) Yuqdwytpwbip, L npw hwdwn wewyb| fuhun wWwunwufuw-
Gwunynipinih uwhdwOybp: UGp Yunéhpny, uwuw)l, 0dwb wbhpwdtunnipnilp pw-
gwyuwynid t:

LGwinblwpwn, opblunpwywb nbubhywih tnuwaynitohg << ppEwywb optlugn-
ph pbGwnpyynn hnnwséh 1-hb L 2-pn dwubpny Gwuwwnbudwd wpwpplbnl wewybi
Gwwuwnwywhwpdwp b dshwynpt dGY dwunud, hGnlyw| pndwlnwynipjuip «1. O-
wnwpbpynw pwnwpwgnt Juwi pwnwpwghnigntl sntbbgnn wbdh dniinpp <{wjwu-
nwih <wipwwtunnepnila, <wjwunwbh <wiopwwtunnignibnid Gpw gunbybip Ywd
<wjwunwih <wipwwbwnnipjwl nwpwépny wnwnwbgnidp (nbnwdnfunidp) Yud
wbéh <wjwunwih <wipwwtwnnignibhg Gipp, onwpbpypw wbunnegntd dnwunpp
ywd onwnbpynw wewnnigntbnid guinbybip zwhwnhunwywl Guywunwyny Yuqiw-
UGpwbip, npp Ywuwnwnyby £ dnwinph, Gph, gnOybint uwd nwpwbgiwb hwdwn o-
nGhunpnipjwip uwhdwOywdsé Ywngp fuwfuntind, Ywd dniinph, Giph, gunbytint Yud
nwpwigiwl wwunpws pnyunynipintd unwlwint hwdwn Yenéd thwuwnwpninp Yuwd
ytné wnbnLynLentl GEpywywglbiny (...)»:

Wuwhuny, << pn. on.-h hnnwé 470-ny Owfuwwnbudwdé hwbgwagnpénipjwl op-
Jj6ywnhy Ynnop pOnipwgnynid t wywnhy Juppwagény wwophbh gnpdnnnysinGaG-
nny, npnbp ninnywé 60 onnwptpynw pwnwpwgnt Jwd pwnwpwghnigintt snilb-
gnn wbah dntuinpp <wjwunwbh <wbpwwbunnipnil, <wjwuwnwbth <wipwwbuntpe-
jntanud Opw gunOybp Ywd <wjwunwOh <wbpwwbunnigub twpwépny nwpwl-
gnuip (nbnwihnfuncdp) Yud wbdh {wjwunwbh <wbpwwbwnipintbhg Gpp, ownw-
npEpynyw wtwnnigintd Gpw dntinpp Ywd onwintpynw wtwnnepynitnid guinbybip Ywg-
dwytpwbnta: Wao, pbswbu wpnta GpdLp t, wpnn £ Ywwwnyb), dninph, Giph,
gnlOybint jwd vnwpwbgiwb hwdwp opGhunpnipjwip uwhdwOywé JYwngp fuwfu-
wnbiny, Ywd dnwnph, Giph, gnOdtine uwd nwpwigiwld wwwnpwd pnyiunynepinil
unwlOwnt hwdwp Yené thwuwnwpninp Ywd Yené wnbntynipnit GepYwyjwglbiny:

dtpp G2dwé wwophth gnpénnnipyntbbGph Enipnibp pwgwhwyntbint Guywunw-
yny Gwu L wrwe wihpwdtwn b whnpwnwrlw] Gpyhp dninph, Gnyphg Greh, BnY-
npnd gunOybint Ywd Gpyph tnwpwépny nnwpwbgdwl hwdwnp opGlunpnigjuwdp uwh-
dwbdwé Ywngh wrwbGdbwhwwnynigyntbbbph pbbwnydwn:

Uwulwynpwwbu, ownwpbpypwghttph  <wjwunwbh  <wipwwbunneegni
dntuinp gnpdbint, <wjwunwih <wlpwwbunnigwb twpwépned guinbytine L pwyyb-
(N, <wjwunnwbh <wipwwbtwnipjwld nwpwdépny wnwpwighy Bpplbytint, <wjwu-
wnwbh <wOpwwbwnnipntbhg Giph, hoswtu Gwl ownwnbpypwghltph hEn Yuwdwé
wy| hwpwptpnipntGbGpp Ywpgwynpynud G0 «Ownwptpynpwghbtinh dwuhb» ££ 2006
pUwlwlh nGywnbiptph 25-h optlpny: Ytpohthu hnnwé 2-h hwiwdw)l «ouwnw-
pbpypwghtbp» hwulywgnipjwl dbe GEpwrynid 60 <wjwunwih <wipwwbunnipjw
pwnwpwgh shwdwnpynn hOswtu wyt wbdhbGp, npnbp nOE0 wy wEwnnRjwl pwnw-
pwghnipinth (onwpbpynw pwnwpwghltp), wjbwbu £ npnbp snlbG0 nplt wb-
nnipwlb pwnwpwghnipnth (pwnwpwghnipintd snibbgnn wbdhbp): Lnylb opklph
hnnywé 6-h hwdwdw)

«1. Ownwnpbpypwghbbpp dninp G0 gnpénud <wjwuwnwbh <wlpwwGunneenia
wbwnwywb uwhiwlh wigiwb Ytwnbpny Jwdbpwywl wbdbwagnh weywjnipjwa,
untinph yhquyh Ywd Yugnipgjwb Ywpgwyhdwyp hwyjwuwnnn thwuwnwpnph hhdwb
dpw L uwhdwOwhb huynnnipntd hpwywbwgbnn <wjwunwbh <wipwwtwnipjwb
Ywrwdwpnigwb jhwgnpwé wtnwlwld Ywrwdwndwld dwnpdbh pnyundnegjwl
nGwpniy, Gt w) Ywpg Gwuwwnbudwé sk untyb optlpny Ywd <wjwunwbh {wbpw-
wtwnnigywb dshowqquihb wywydwbwagnptpny:
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2. UhOsl 18 tnwipblwb onnwnpbpypwghtbpp wpnn GO0 dniinp gnpét) <wjwu-
nwlh <wbpwwbwnnigintt hpkbg 6GnnGGph, §Gnnbtphg nplt d&Yh, wy ophbwywb
OGpYwjwgnigsh Jwd ninGygnnh huin dhwuhO Ywd dhwjwy, Get Gpwbp qwihu GO
{wjwunwbh <wOpwwtwnnigntd hptbg 6GnnlGGnph, 6Gnn0Gphg nplt dEYh, wy oph-
Owywb GEpYwywgnigsh dnun wd ponnibnn Yuwgdwybpwnipnib:

3. Unwlg wbdbwagnph, npwb thnfuwphOnn dhwunwpenph Ywd wodwybn wadbw-
anny <wjwunwboh <wipwwtunnigwli wsnwlywb uwhdwboh wogiwb Y dwiw-
Owé Ywi <wjwuwnwih <wipwwbwnipjwlt wbunwlywl uwhdwbth wogdwb Yewnnid
dninph yhqwih dbEpdnid unwgwé Ywd uwhdwbwihbG huynnnipintt hpwywbwgbnn
dwnabh Yynnohg dntinph pnynynipyntd sunwgwd onwntpypwghlbph dnwinpp sh
pnywwnpynid <wjwunwih <wipwwbunnipjwt nwnpwép, L hGwpwynpnipgjwb nbw-
pnid Gpwlp wOdhowwtu yepwnwpdynid 60 hptlg dwqiwl wewnnigintd Ywd wjb
wGuwnnipyntlh, npunbnhg dwiwdalk] 60, Gnyb thnfuwnpnnh npwluwnpuwiha shongny,
pwgwrenigjwdp wib nGwpetnh, Gpp Gpwip <wjwuwnnwb 60 dwiwbb] wwwunwbh h-
pwyntbp hwygbint Gwwuwnwyny:

4. Unylb hnnwéh Gppnpn dwunid Gpdwé onwnptpypwghttph ubthwywb dph-
ongltph pwgwuwynipjwl nGwpntd Gpwbg yEnpwnwpah wiuutpnp dhowaqgquihb wuj-
dwlwgpbpny uwhdwoywé Yupgny Ywuwnwnpnid GO thnfuwnpnnO6pp, npnbp hpwyw-
Owgnt| 60 wyn ounwpbpypwghbbph thnfuwnpnuip <wjwunwbh <wbpwwbwunnipintl,
Ywi <wjwunwbh <wipwwtunnienip” <wjwuwnwih <wipwwtunipjwl Ywrwyw-
pnLpjwl uwhdwbwdé Yuwpgny:

5. Unyb hnnwdéh 3-pn dwuntd Gpwéd widwbg wyeunwywb uwhiwbh wagdwl
ytunnd dntnph yhqwih wnpwdwnpiwl, <wjwunwbh {wbpwwtwnnipintbhg Gph,
<wjwunwbh <wlpwwbwunnigwl nwpwépny tnwnwighy Gppltyiwd, hbswbu Gwl
w0 wewnnpntbbbph pwnwpwghObph, npnGg hwdwp uwhdwOwé t <wjwuwnwbh
Lwlpwwtunnientld dwiwbbint wrwbg dntinph yhquwih rtdhy, wbodbwgpbpnid hw-
wnnty Gpnud YuwwnwpGine hbun yuwwywd unyyb opbbpny Gwuwwnbuywé gnpéwnnie-
060 hpwywbwgbnd 60 waquyhb wayunwbagnigjwb dwnihabtnp:

6. Unylt hnnwéh 5-pn dwuny uwhiwbywdé gnpéwenyplnptd wqquiht wiy-
nwbgnipjwl dwnpdhtb ppwywbwglnud £ unylb optlphl, «MGunwywb uwhdwbOh dw-
uhb», «Nuinhywbnipjwb dwuhb» <wjwunwbh <wipwwtunnipwl optlpttnhl L wyi
hpwywywb wyntpht hwiwwwunwufuw(:

7. Unyl hnnywdéh 5-pn dwuny Gwjuwwnbujwéd gnpdwenyph hpwlwbwgdiwbh
wrOsynn wrwbdhb hwpgbp Ywpnn 60 Yupqwynpyb, Ywrwdwnnigjwl npndwdpy:

{wjwunwOh <wbpwwbwnnignibhg onwnptpypwghbtph G ph hwn yuwwywds h-
pwywywpgwynpnidbbpp Gwfuwwnbujwé 6O Oniyb optbph hnnwé 12-ny, nph hw-
Qwdw)l’

«1. Onwntpypwghttpp <wjwuwnwbh <wbpwwbwnnipintbhg Ywnpnn GO nnipu
gw| Jwybpwywb wadbwgph L 8hosk nnipu qwint wwhp <wjwunwbth <wipwwbt-
nnigwl nwpwépnid Gpwbg ophtwywb qunbytip Ywd pbtwyytbip hwdwuwnnn yw-
JGpwywl thwuwnwpeneh weywnipjwb nbwpndd, Geb w) Yjwpg dwjuwwnbudwé st o-
nGGpny Ywd showqquihb ywjdwbwgnpbnpny:

2. Juwpswywl hpwywuwpunnuibbph yepwetpwp <wjwunwoh <wipwwb-
wnnipwlb opklbugnph 201-pn hnndwdéh 1-h0 dwuh hwwnywbh06pnyg Jwnpswwo ww-
nwufuwbtwunynipjwb Gopwpydwéd onwpbpypwght wrewlg ywybpwywb woédbwg-
nh L dhbslk <wjwuwnnwbh <wOpwwtwnnegintbhg nnipu quint wwhp <wjwuwinwbh
<wlpwwbunnigwb wnwpwdépnid ophbwywb qunbdbip Ywd pbwyybip hwyjwuunn
Jwybpwywb thwunwpenph Ywnpnn § nnipu qup <wjwunwOh <wbpwwbunniejw
wnwnwéphg nntgwbph yAwpiwb dwuht wannppwghpp (inniqubph J&wpnudp hw-
Jwuwnnn wy| thwuwnwpninpp) uwhdwOwiht huynnnigub dwpdbht GepYuywglbbint

nbwpnty;
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3. <wyjwunwbh <wiopwwbtwnieintbhg onwnbpypwgne Gipl wpgbynid Lk, Gpb
ontlpny uwhdwbywé Ywngny’

w) Opw OYwwndwdp OGwlwyyb] ' wjbwhuh wwuwnhd, nph Yypndp hGwpwynp £
dpwjb <wjwunwbh <wOpwwtwnipntbnid dhbsk ywwhdp ypbnt dwiytunh wywp-
wnp Ywid ywuwnhdp Ypbinig optbpny uwhdwOywé Yupgny wqwuwnybip.

p) Gpw GUwuuindwdp hwpnigywé | ppGwlwb hGunwwOnned, L npwbu fuwhw-
dwl dhong £ pGundt pwgwywibint wngbipep, pwgwenipjwdp wjl ntwpetph, Gpp
Jwpnyplt hpwywbwglnn dwpdhlp njup wadht <wjwunwbh <wipwwbunnignt-
Ghg GLeh gpwynp pnyinynipinib  wnyb:

4. Unyb hnnwéh 3-pn dwuncd Opwéd wOéwOg dwuhl indjwibbpp wihwwjwn
thnfuwbgynid 60 <wjwuwnwih <wlpwwbtwnnipjwl wggwiht woyunwbgnipywb plw-
guywrentd [hwanpywd whunwywl Yurwywndwd dwpitht® <wjwunwoh <winw-
wewnnipjwl Ywrwywnnipjwl uwhdwlwé Yunpgny:

Wb nbwpenty, Gpp yspwOned 60 hwbgwdwbpltpp, npnbg nudny wpgbyb; £ o-
wnwnbpypwgnt Gipp <wjwunwbh <wOpwwtwnnipnibhg, hpwywunt dwpdhbp Ywd
ww2unnbwwnwn wodp wwpunwynnp b widhowwbu inbntYwglt] <wjwunwbh {wi-
puwwtwnniewlt wgqwiht wodunwbgnipjwb pwquywentd |hwgnpywéd wGunwywl
Yuwrwywpdwb dwpdbhO»:

<wjwunwbh <wipwwbwunnipniinud onwnbpypwghttph gunOybint dwiytunh
JGpwpbpw|; hpwywywpgwynpnudbpp wpuwwnbujwsé 60 «Ownwptpypwghltph
dwuhl» << optbph hnnywé 7-ny, nph hwdwdwyl wyb wtunnipnlbbph pwnwpwgh-
GGpp, npnbg hwdwp uwhdwOdwé b <wjwunnwbh <wlpwwbunneentd dwdwbbnt w-
rwlg dntinph yhquwih rbdhd, <wjwunwbh <wlpwwbwnnigjuwl nwpwdépnid Ywnpnn
G0 00w wrwybjwgnyOp 180 op dwiytwnnny dGYy wnwpyw plpwgpnty, teb {wjwu-
nwih <wlpwwbunnipjwb thowqgqwiht wwydwbwagptpny wy dwiytun uwhdwbywé
sk Lpdwd onwpbpypwghlbph wodbwgpnid hwwnndy Gpnud | Yuwnwpgned Gpubg
<wjwunwih <wipwwbwnigntt dwdwbdwl wiuwpyh Yyepwptpw) <wjwuwnwbh
Lwlpwwbunnipjwl Yuwrewdwpnipjwl uwhdwbwdé Ywnpgny:

Lwjwunwbh <wbpwwbwnnipjwb nwpwépny tnwpwlghy Gppltytint Ywngb nt
wwyiwboGpp uwhdwbywé 60 Gpwé optlph hnnwé 13-ny, npnud Gwfuwwnbuywé
YwpgwynpnuibEpht hwdwwwwnwuuw o

«1. dwwunwbh <wbpwwbunnipjwb nwpwdépny wnwnpwighy Gpplbynipnlla
hwiwnyntd nplt wewnipintbhg <wjwunwbh <wipwwbunnipjwl nwpwépny onw-
Jhb Ywd gwdwpwiht npwbGuwnpunh dhongbtnnd ntGwh Gppnpn wGwnniejntt ownw-
ntnynpwghltnh GpplGynLRnLlP:

2. Swnwghy tpplbynipjwlb nbGwpntd onwptpypwghlbpp GepYwywgbnid GO
nGwh Gnppnpn Gpyhp ninGunndutp Ywd Gppnpn Gpyph dnnph yhqw L Jupnn GG
0wy <wjwunwbh <wipwwbwnnipjwl nwpwdépnid 72 dwihg ny wyb), pwgwente-
Jwip wpunwywng hpwyhdwyobph nbwpetinh: <wjwuwnwbh <wipwwtwnipjwlb gw-
dwpwht uwhdwOny Gppnpn Gpyhp LwpwGghy Gpplbynn otwptpypwghttpp Yw-
pnn 60 nwpwOghy yhqw unwlw] 0wl wewbg nEwh Gppnpn Gpyphp nunGunndutn
Ywd Gppnpn Gpyph dntnph yhqu GEpuwjwgbtine:

3. Bpb onnwpbpypwght gunbGynid b tnwpwdghy gnunid L sh dunbbine <wjwu-
nwih <wipwwbunnipjwl nwpwsép, www Ow Ywnpnn t gyt nmwpwbghy gnunnid
48 dwuihg ny wykb|, pwgwenipjwip wpunwywpg hpwyhdwybtph nbwptnh»:

<wny t Gp6] Owb, np «MGunwywb uwhdwOh dwuhb» << 2001 pYwywbh GnjGo-
ptiph 20-h onpkOph hnnwé 10-h hwiwdw)t' Gpyweninuwiht, wywnndnphiwht, onw-
Jn0 L wy hwnnpnwygnipintip wewnwywb uwhdwOny hpwywbwgynid | <wjwuunw-
Oh <wlOpwwbwnnipjwl Ywrewywpnipgjwl uwhdwlwé wigiwb ybunbpnid® <{wywu-
wnwbh <wOpwwbunnipjwl opbhunpnipjwbb Nt <wjwuwnwbh <wopwwbtwnipjwb Gh-
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owqquiht wwjiwlwagnptpht hwiwwwunwuuwb: MEunwywb uwhiwoh wagdwb Yye-
wnbnpnid unbnéynd G0 uwhiwbwwwh qnppbph huyhs-wogwgpwihb Yewnkp:

LUnylb optObph hnnywdé 11-h hwiwdw)l wtunwlywl uwhdwlny® wbdwlg,
npwluwynpunwhb dhongltiph, Yenwohobph, perOGph L wy gnyph pwgpnnlniip
<wjwunwbh <wbpwwtunnipywl Yurwywpnipjwl uwhdwbwdé wagdwb Ytuinbpny h-
pwywOwglnil 60 uwhdwbwwwh gnpptph ghGéwrwynnitpp” wadwig <wjwunwbh
Lwlpwwbwnignth dniinp gnpétint Juwd {wjwunwbh <whpwwbwunnipntbhg dEYbLG-
(Nt <wjwunwOh <wipwwbwunnipjwb opthunpnipjwip uwhiwtywé hwiwwwunwu-
fuwl thwuwnwpenetph welw)nipjwl nGwpenid: UGdwlg, tnpwluwnpuwiht dhonglb-
nh, YshnwbhOGph, pErGGph L wy gniyph pwgpnnintdip wtwnwywb uwhdwOny hpw-
Ywlwgynid £ << dhowqquihb wywjdwbwagntphb L hpwdwywb wynbpht hwdwww-
nwufuwb: << Yuwrwdwpnigntp Ywpnn b uwhdwOb], wGédwOg b tinpuwbuwnpuwihl
thonglbph™ wEwnwywl uwhiwbny pwgpnnOiwld wywngbgywé Ywng:

Uhllnyb dwiwlwy, «<£ wenwwb uwhiwbh wigdwb YEinbpnid wyenwywl
(hwagnpywé dwnihGbeph gnpéwenypltbph hpwywlwgiwld Ywpgp hwunwwnbint
dwuhb» <wjwunwbh <wipwwtunnigywl Yuwrwywpnipjwb 24.03.1998 p.-h ghy 200
npndwl (Yewnkp 2, 5, 7, 10) hwdwdw)t

1. {£ punuwpwghl uwhdwOwht yepwhuynnnipjwbp 06pYuwjwglnid £

— << puwnwpwgnt wadbwaghpp, << punuwpwgnt YEbuwswihwywb wadbwghpp,
<< nhjwlwghunwywb wodbwaghpp Ywd ££ ybpwnwndh yywjwywnp:

— <L Gpypwnwpwghlt 06pYwjwglnid | << pwnwpwgnt wodbwghpp Ywd wyg
wGwnnipjwl wbdbwaghpp, nph pwnwpwght £ hwOnhuwbnid:

2. Onuwptnpypwght GEpYuywgbnid £

— pwnwpwghnipjwb Gpyph waédbwghpp Ywd npwb thnfuwnphOnn hwuwnwenin-
rD, huy wihpwdtunnigwb nEwpntd Gwb << tnwnpwdépntd Gpw ophbwywb qunbyb-
(0 ywad pbwydtbip hwdwuwnnn Juybpwywb thwuwinwpninpp:

3. Swrwynnwywl, nhjwiwghnwywl L ywaunnbwywb wodbwghp Ynpnn o-
nwnGpynw pwnwpwght 0GpYuwywgbnid £

— pwnwpwghntpjwl Gpyph dwrewjnnwywb, nhwlwghunwywb Ywld wwownn-
Owywb wedbwghpp, huy wohpwdbunnipjwb nbwpntd Gwb onnwnpEpynw wewnnLe-
jniabtpnd << nhjwlwghunwywb dwpdhGosph Yud hjniwuinnuwwb hhdGwnyok-
nh Yynnihg npywéd hwiwwwwnwufuwb nbuwyh << dninph yhqwb: depp GoJwé
Jwuwnbgnphwih wOdhbp Ywpnn GG dniinp gnpébp << tnwpwép Owb << UQU-hg
unwgywé bwiwyh hpdwb Yypw:

4. Onuwntpynw woswihwhwu pwnwpwghb GGpYwywgbnid £

— pwnwpwghntpjwb Gpyph wodbwaghpp Ywd npwb thnfuwphbnn thwuwinwpnin-
pD L dntwnp £ gnpénud <wjwuunwbh <wlpwwtunnienib 6GnnGGph, 6Gnn0Gphg akYyh,
onhGwywb OEpYuwywgnigsh Ywa ninbygnnh htwn dhwuhb Ywd dhwybwy, Gpb Gw qu-
thu £ 6GnnGGph, 6Gnn0Gphg dEYh, ophbwywb OGpYuwywgnigsh dnun Ywd plnnilnn
Ywquiwytpwnipntb:

5. Pwnwpwghnipjntt snibbgnn wOép uwd onnwnpbpypw wGwnnipjwb Ynnihg
hwuunwywbh yupgwyhgfwy unwgwdé wbédp oEpyuywglnid t°

— Swithnpnwywb thwuwnwpeninep, hbswtu Gwb << nwpwdépnid hp ophGwywb
gunOybp ywd powyybip hwjwuwnnn Jwybpwywb thwuwnwpninpp:

6. <wjwunwlh <wipwwbwnnigjwb Ynnihg thwjuunwywih Ywnpguyhswy
unwgwd whbép Gepyuwywglnid £

— << Ywrwyuwnnigjwl Ynnihg tnpgwé swithnpnwywb thwuwnwpenine:

Ujuwhuny, onwnbpynw pwnwpwgnt wd pwnwpwghnigintb snibbgnn wbdéh
dntinpp <wjwuinwbh <wbpwwtunnipnil, <wjwunwoh <wipwwbunnignibnid Gpw
gunbybip i <wjwuwnwih <wbpwwbwnnipjwld wnwpwépny nwnuwlgniip (nbnw-
thnfunidp) Ywd wodh <wjwunwbh {wbpwwbtwnipntbhg Gipp, ownwnbpynw we-
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wnnipinth dniuinpp Ywd onwnGpypjw wbwnnipniinud gunbytip wwonhOh Yhwidwnpyh,
Gpb fjuwuwnytlt Jepp 06pyuwjugwéd hpwywywpguynpnidtpny uwhdwbywéd Yup-
gp Ywd wwjdwblbpp: Opplwy, Gt ownwnbpypwght dninp gnpéh <wjwuunwbh
<wlpwwtwnnipynit’ 2powbgbind wtwnwywl vwhdwbh wigiwb Yenbpp Ywd wo-
Jwybp wOdbwgpny Ywd wrwlg dninph yhquih Ywd Yugnipjwb upgwyhdwyp
hwywuwnnnn thwunwpnph L wybt: <GunLlwpwpn, 60wl nbwptpnid onnwnpGpypwgnt
Untinpp <wjwunwbh <wipwwtwnipnil, <wjwunwith {wipwwtwnipnibnid Gpw
agniybp wd <wjwunwih <wipwwbwnnipjwl wnwpwépny nwpwbgnidp (nbnw-
thnfuniap), hGswbu wb wbéh <wywunwbh <wipwwbwnnipntthg Gipp, ownwnptnpyp-
Jw wEwnnipintt dntinpp Ywd onwnbpynw wtunnegnibnd qunbybip Yuqiwybpwb-
(0, hwiwwwuwnwuuwb w) hwnwbh06ph wew)nipjwl Wwpwguynd wywunwu-
fuwbwuwunynipintt Ywrwowglh << pn. on.-h hnnywé 470-ny:

UhLlnylb dwdwbwy, hOswbu wpnta GpyLp £, ptGwnpyynn hwbgwagnpénipjwl
opjyunhy Yynnilt wpunwhwjinynid £ shgpwghwh ytpp Gpywé wwophth npubnpnid-
GGpp YwquwytGpwbint dE9: COn npnud, Yuwqdwytpwnnl wyn gnpéplpwgh wodihow-
Ywb dwulbwyhg sh hwbnhuwOnud: Wuhbpl, <wjwunwbh <wbtpwwtwunipintld dninp
GG gnponud, <wjwunwOh <wipwwtwnipnibnid gnOynid ywd <wjwunwoh <wd-
pwwbwnnigjwl tnwpwdépny nbnwihnfudnid 66 Yud <wjwunnwbh <wipwwbunnee-
JniOhg Gip Ywd onnwptpynw wewnnegntd dninp 60 gnpéncd wd onwpbpypjw wb-
wnnipntined gunbyned GO wy wbdhbp: << pp. on.-h hnnwé 470-ny Gwiuwwnbudwé
hwOgwagnnpénipjwl unipjGyup Gwwunnud £ npwb, wwwhndnid wylb, wywjdwbbsp
uwnbnénid npw hwdwn' opGhunpnipjwip uwhdwljwdé Yuwpgp fuwfuntiny:

Ujuwhuny, wlophbwywlb dhgpwghwih Ywauwybpwdwb gnpéplpwgh yenint-
6nupnilp ey b tnwhu wew04bwglbp nphw pnwlnwynipynibp Ywqdnn gnpénnnte-
JnLb06ph Gpyne Gopwhwdwlwng 1) pnid wlophbwywb dhgpwghw( L 2) wyb Ywg-
dwytpwbp: COn npnud, wyn Yuwwwygnipjwip wiohpwdtwn t GYwwnh nbGGwy, nn
npwbp d6Y pbnhwbnip hwdwywngh (wbophbwywb dhgpwghwih Yuqiwybpwdwh)
hwiwygywé L ubipunnpbl ginfuyuwwygywé punyugnighs dwubp GG

YwqiwyGpwt] wutiny pOnhwlnip wrdwdp wtwnp b hwulywow] nplt Gwwunw-
Uh hwdwn Yui qunwihwph 2nipe hwdwfudptip, dhwdnpbip, Yugqdwynntip, nplt
pwl untnébip, hpdlGp, hhdbwnpbip, dLwynnpbip, bwjuwdbribip, Gwuwwwuinpwu-
wbi|p, dGrGwnybip, Ywpgwdnpbip, Ywnbwywpgbip, nGYywdwntip, wjwpunyws yh-
Awyh hwuglbp?: <Gunbwpwp, << pn. on.-h hnnwé 470-ny Owfuwunbudwsé hwOgw-
Ywqih hdwuwnny, waophbwywb shgpwghw Juwqiwytpwbip hwny § hwuywbw| w-
Jbh (wyb hdwuwinny, pwl hwbgwagnpéntpintd Yugiwytpwtib k:

Uwulwynpwwbu, << pn. on.-h hnnwé 46-h 5-nn dwuh hwiwdw)l' «Ywqiw-
Ytpwhs £ hwiwnynid wyt wbdp, npp Yugiwybpwt, Ywd nEywdwnb) £ hwogwGph
Ywunwpnudp: Ywgiwytpwhs £ hwdwnyned Gwb wyb wbdp, npp npnbp £ O6Y nuphzhb
Ywqiwytpwbint wi nElwyuwnptint hwbgwbph uunwpnidp: Ywgdwybpwhs £ hw-
dwpyned Gwb wyb wbép, npp hwagwbpp Ywgdwybpwt] Ywd nEywdwnb) £ wjbwhuh
wbah dhongny, nnpb optlph nudny GOpwlw st ppEwlywl wwunwuuwbwunynipjwb
ywd gnpob| £t whqgnepnipjwdpy»: COn npnid, wOhpwdtwn b hwyyh welb, np wbo-
nhowywb dhgpwghwl hGpGht hwbgwagnpénipntb sk, pwgwrenipjwip wyb nGwpbkph,

" Stu @omenxo, A/ K Bonpocy 06 06bekTe M OBGBLEKTMBHOM CTOPOHE OpraHusaLum
He3akoHHOW Murpauun // F'ymaHuTapHble, coLuanbHO-3KOHOMMYECKe N OBLEeCTBEHHbIE HayKW.
2022. Ne 10, o 140:

2 St'u Gwl’ Upnh hwbptah pwgwuwnpwywb pwewnw / fgncwpn Puwgpunnp Unwywl: Gplwl,
«<{wjwunwb» hpwun,, 1976: dwiwlwywyhg hwyng [Eqyh puwgwuinpwlwl pwewpw: Gpluw,
«{wyuywb UUL ghunnigintbbbph wwnbdhwih hpwuwnwpwysnipnia», 1969: {wyng [Gquh
hndwOh06ph pwgwunpuywl pwewnw / Wmn Unipwnh Unippuwgwl: Spuwl, «SplwOh
wewnwywb hwdwpuwnpwb», 2009:
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Gpp welyw G0 wewnwywl uvwhdw(l wwophth hwuntint hwogwywaqdh hwwnlwbhz-
abpp (£< pp. op.-h hnnywé 469)": Ntuwnp, pGGhwpyynn hwagwagnpénipjwb hiwuwnny
hwpy t funub] ns pG hwbgwgnpénipjwl Yuwgiwytpwsh' npwtu hwOgwygh, wj wio-
phowywb dhgpwghw Yuqiwytpwnnh npwtu hwigwbpp Ywwnwpnnh dwuh(:

Cuwn wyny, wlophbwywl shgpwghwih Yugqiwybpwned wubing hwny £ hwulw-
0wy onwnbpynw pwnwpwgnt Ywd pwnuwpuwghnipintl sntbbgnn wodh <wjwuunwbh
LwOpwwtwnnientd dntinphb, <wjwunwbh <wOpwwbGwunignttnd Gpw gunbytinc
Ywd <wjwunnwbh <wipwwbunnigjwbt tnwpwépny nwpwbgiwbp (nbnuthnfudw-
Op), hOswtu Owl wbadh <wjwunwbh <wipwwbtwnipntbhg Giph, onnwptpypw wb-
wnnipintd dntuinphl Ywd ownwptpynw wbwnnipnionid guinGybinid ninnwé gnpén-
nnipntblbnny gwllwgwd bnwiwlny Guwuwnbip, nw wwwhndbp, npw hwdwn
wwydwlbobn unbndtyp: U0 Ywpnn b hpwywOwgyt), dwulwynpwwbu, optlunnntp-
jwdp uwhdwOdwé Ywpgp 2powbgbiny’ <wjwunwbh <wipwwbwnnegintd Ywd onw-
nepypjw wbwnnegntt dntinp Ywd {wjwunwbh <wipwwbunniinibhg Gip gnpébint
Ywi <wjwuwnwbh <wipwwbwunnipjwl nwnpwdépny wnbnwthniubint Gnwbwybbn dow-
yginy L npwbp Yshuwgnnsétiny, <wjwunwih <wlpwwbwnnipjwl Ywd onwntnyp-
Jw whbwnnipntt tnwpwdépnid wwonphOh gunOytint wwydwbbbn uinbnétind (ophbwy
pOwywpwb Jwpdbind, ywgwpwb npwdwnptGiny sgpubtgwéd wpfuwwnwuinbnny w-
wwhnybiny), ytné thwuwnwpnptnp wwunyhptin L npwip wiophtwywb dhgnpwa-
wnht L Opw pOunwbhph wlnwdltpht npwdwnpbind, nwundwywo Ywd wpfuw-
nwbpwihbt dshgnwghwihb Gwwuwnbint yepwptbpw; yené wnbntynigintbbbn hpwww-
pwytin L «hwdwpunpnbtphy» (hwjwlwywb shgpwbwnltph) fudpbp dLwynpbiny,
uwhiwlwwwh dwewjnipintd hpwywbwglnnbtph L dwpuwynplbbph hbwn hwogw-
ynp hwiwdwybnipynit Yuwywglsinyd L wy b:

UhLOnylb dwiwbwy, onwpbpypwghbph ynnihg <wjwuwnwih <wipwwtunnt-
pjnttnd wrewlg Jwybpwywld wpuninbwagph wd Yugnigwl Yupqwyhsdwyh Ywd
wodwybp thwunwpenetpny powyytip, hoswbu Gwb <wjwunwih <wbpwwtunnte-
Jwl nwpwépny nwpwdghy Gpplbynigjwlt upgp fuwiuntGp ywunwuuwbwwn-
dnigintt 66 wewowglnild <wjwuwnwbh <wipwwtwnnipjuwb Jupswywb hpwyw-
fuwfunnuibbph JGpwptnuwy optbugpph (££ 4h40-h) hnnwdé 201-h 1-hG dwuny:
huy << 4h4O-h hnnywd 200-h npnypltpht hwiwwwwnwuuwb Jupswywl ww-
nwufuwbtwwnynipgjwl b Gopwlyw uwhdwbwihb 26pn dnwinp gnpétint Ywd wjlwuntn
agunbytnt, hoswbu owb powyytnt Yubnblbpp fuwfuwnbp:

Ujuwhuny, wlonhGwlwl dhgpwghwih Ywadwytnwnwdp Ywnbih b pGnipwant)
0wl npwtu gnpéplpwg, NnnO wpunwhwjinynid b hwdwwwwnwufuwb wbadh ywd wo-
dwlg fudph npnwyh gnpénnnipintbbtph L hOwnb EYunnw gnpénibGnipwbt dEy
ninywd onwptpynw pwnwpwgnt Jwd pwnwpwghnipintd snibtgnn wbdh dniuinpp
Lwjwunwbh <wOpwwbunnientt, <wjwunwoh <wapwwbtwnipninid Gpw guinbybip
Ywi <wjwunnwbh <wipwwbunnipjwl tnwpwépny nwpwignidp (knbnwnfunidp)
wi wbéh <wjwunnwbh <wOpwwbtunnienibhg Gipp, ownwnbpynw wbunnienil
dniinpp Ywd ownwpbpypw wewnnipntbnid guinbGybip wiwbwydnnbinil, wwwhnybinil
L hpwywbwgObinil?:

UhLOnyb dwdwbwy, << pp. op.-h hnnwé 470-h npnyplttphlt hwiwwwwnwu-
fuwl, whophGwywh dhgpwghwih Ywquwybpwnidl opjtlywhy Ynndhg, hbswtu wp-
nk0 Gpyby t, pOnipwagnynid £ ng dhwyl dnwnph, Giph, ginOytint jud tnwpwbgdwb

T UbonphOwywl dhgpwghwih Yugiwybpwoiwo b whunwywd uwhiwhs wwophbh hwuwnbint
hwOgwywqibph uwhiwlwqwuniwb hhdGwjulnhpOtpht winpwnwné b Yuunwpwé abp wyg
wfuwwnwbpnta:

2 Stu Pomerro, 4. K sonpocy 06 06bekTe M OBGBLEKTMBHOM CTOPOHE OpraHu3auuM He-
3aKOHHOW Murpauuu, to 141:
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hwiwp opGUunpnipjwip uwhdwOywé Yupgp uwpunGiny, wjl dniinph, Gph,
gniybint Ywi vnwpwigiwl wywunws pnyinynipintd unwbwint hwdwnp yené
hwutnwpnine Ywd ybndé inbnbynipinit GEpYwjwgliiny:

Utné hwuwnwpenpeh tnipntip pwgwhwjntint hwdwn Gwu L wewe wbhpw-
dtounn [ wlnpwnwrlw] hwuwnwpenph hwulywgnipjwip: Uwulwynpwwbu, (wyb h-
dwuunny wjt hwuywgynid £t npwbu nplt pwOh hwunwunnedp, ywybpwgnedp, w-
wuwgnigpn hwlnhuwgnn Ywd nplbt hpwynibp wpunGnn yw2wunnbwywb gpnipjnil,
pNLR':

epbwhpwywywb hdwuwnny nyjw; hwuywgnigjwb wewyb] G6n uwhdwbnid |
wwpniowynid << ppbwywb optlGughppep, nph hnnjwé 3-h 1-h0 dwuh 27-pn Ybwnh
hwiwdw dhwuwnwpeninpp hpwywpwlwlwb Gwlwynipnitt nibbgnn inbnGynipe-
N0 wwpniGwynn Gopwlpwl Ywd bG&huipnGuyha Unhsh &:

Uwulwghunwywb gnuwywinipjwb db9 thwuwnwpnptpp, pun npwip Yuginn L
npwdwnpnn untp)tyunbtph, pnniowé £ pwdwlb; Gpynt inbuwyh' 1) ywunnbw-
Yl (wenwywl Ywd nenuywl hGplwywrwywnpdwb dwpdhGobph, npwdg Yug-
dwybpwnipyntbbph Ywd wywunnbwwnwp wbdwlg Ynndhg wipdnn) L 2) dwubwdnp
(ns wwpunnGwyw0)?: Uhbsntr << pp. op.-h hnnywé 470-h pnwlnwynipinilhg
hGuinlnid £, np wlophbwywb dhgpwghwih Yuqdwytpwdwld wwpwquynid wjn w-
rnuind hwny § hwuywlw] gwiwgwd hwuwnwpninp wiywiu w)t Yuqdinnhg, hwu-
wnwwnnnhg Jwd wnnpwdwnpnnhg: WuhOpl, wiophtwywb dshgpwghw Ywgiwybpwt-
(nt pObwpyynn Bnwlwylb weyw Yyhth hbswtu, oppbwy, Ybné wbdbwaghp Ywd
dntuinph wnpunnGwahn, wjOwbu £ dwulwdnp Yugdwybpwnipinibnid wpfuwiwnbint,
npw htwn Juwdws wziuwwnmwdwndh swihh Ytipwpbnuwg Yend nbntywlp wd dh-
ghywywb wodhg powyunwnpwéph Jupdwywinipywb Yend wywjdwbwaghp Geplyuywg-
OGNy L wyG:

hGs JdGpwptpnid £ GGpYyuywgynn thwuwnwpeneh Yend |hotinta, www, npwbu
wnwhuht, wtwp t hwuywow]; hpwwpwlwlwb Gawbwynipintb nlbtgnn winbink-
ynigintt wwpnibwynn Ginupwiywb Ywd tiEYuinpnbwihb wyt YphsGtpp, npnGgnid we-
Yw nbntYwuwnyniginibp ubnweinipgwé k, sh hwdwwwwunwuuwbnid hpwywlnipjw-
Gp: COn npnuy, 00wl nbwptpnid hwbgwynph wpwppp wwpniGwynd b Gwbl <<€ pn.
on.-h hnnywé 457-nd Owjuwwnbujwéd hwOgwagnpénipjwl (hwuwnwpenpbp, nnpnzd-
GG, Yohpbtn, dLwpnpbp ybndétint Ywd yYbnd thwuwnwpenetn, npnaddtnp, yahpltn,
dLwpnprbn hpwglbint, ywwnpwuwnbint wd oqgunnwagnpdétiint) hwwnywbhpbtn:

<wny b G265, vwuwl, np hwbgwagnpénigntGbbph hwdwygnigntlp nyjwp ww-
pwagwntd pwgwyuwynid £ PwlbG wyb £, np 4ené thwunwpnine wwuwnpwuwnbip, h-
pwglbip Ywd ogunwgnpébip nywy nbwpntd Yené thwuwnwpninp 0EpYwjwgltiny
wbophbwywb dhgpwghw Ywgiwybpwtint Gnwowybtp GG (npw pwnlwgnighs
dwu): Uin wendnyg ££ pn. on.-h hnndwdé 52-h 6-pn dwup uwhdwbned . «GeE hwo-
gwlwaquih pwnywgnighs dwu t w) hwOgwOph Ywuwnpndp, wwyw npw hwdwn
wia0 wrwbdh(t Ghpwpyyned £ ppEwlywl ywunwuuwbwwnynipjwb dhwjt wyb nbw-
pnid, Gpp wyn hwbgwagnpénipjwl hwdwn unyb optlugppeny hwywuwp ud wybih
fuhuuin Wwuwnhd § GwpuwwnGujwds, pwb w)t hwigwlwagih hwdwp, nph pwnywgnighs
dwub £ ndjw) hwbgwbpp»: UhGsnbr hnnjwélbp 457-ny L 470-ny Gwfuwwnbuywoé

T Stu Upnh hwtptoh pwgwwpwywl pwewnwl / fgmwpn Pwgpunnp Unwpwl: SpluG,
«Lwjwunwb»  Lpuwnwpwysnipinel, 1976: dwiwlwlywyhg hwing |Gquh pwgwuwunpwyw
pwrwnwb: Gplwl, «lwjyuywt UUL Qhinnepyntbbbph UywnGdhwih <pwunwnuwysneenil»,
1969: <wyng |Gguh hndwbh206ph pwgwunpwywl pwrewpw / Wnwn Umpwnh UnphwywG:
Gplwl, «GplwOh MEnwywl <wdwjuwpwb», 2009:

2 St'u, ophOwy MEwnwywb swewynipjwl ntd ninnjwé wwunnGbwywb hwogwagnpénipna-
Otph npwydwb L pOOnipjwb dGpnnhywih wrewGdbwhwunynipintGbbpp: Shunwgnpsbwywh
uGYOwpwhnipntbbtn: Gp.: «Shgpwb ULd», 2015, tobip 92-93:
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uwOyghwbbph hwdwnpwywb Jeppniénegintbp gniyg b unwihu, np woophtwywb dhg-
pwghw Yuwgiwytpwtt wytih fuhun | ywwndyniy, pwl thwuwnwpenpbn, npnaaden,
Ybhpbtn, GLwpenebn Ytnotip Ywd Ytnd thwuwnwpnptn, npnzdbbn, Yohpotn,
Alwpnpebp hpwglbp, Wwunpwuwnbp Ywld ogunnwagnpétip: hbos yGpwptpnid £ dnun-
eh, Giph, gnOytint jud nwpwbgiwl ywuwnpws pnypnynipntd unnwbwint hwdwp
ytné wnbnbYynignh OEpYwywglb N, www, whophbwywl shgpwghw Ywgqiwytp-
wtint hwbgwywqgih hdwuwnny, wyn wenwing wbwp b hwuywlw] fubnuenipngwd,
hpwywOnipywlp shwiwwwwnwuuwbnn gwblywgwéd wy wnbntYnipintlt, npp thwu-
nwpentnp Ywd npw pwnyugnighs dwu sk: Ophbwy hpp pwunwpwywlb hwjwgpltnny
ywy ubrwywb Ynnubnpnzdwiop wwjdwlwynpywéd ngju; wid Gywuniwdp {wjwu-
nwlh <wlpwwbwnigntlnud A0pntdbeph Ywd hbinmwwbnnudbbph, h2fluwbneniit-
nh Ynnihg prOwdbyniibbn gnpdwnptine L Gowl wy drnwgwéhl hwbgwiwbpltph
yGpwptnjwy:

Wuwtu, << UUD Jwnpnypnd tnwé gnpédtphg dtyny wrelw thwunwywl
nywibbpny hwunwwndty £, np pwgwhwynjwdé hwbgwynp fudph wbnwdiltpp dh
2wnp widwlg npwdwnpt] 60 Gwuwwbu twyywé nbpunbp wyb dwuhl, pE hpp
{4-nd 2018 pwlwlhg hGwunn gnpénn h2fuwbnipntGO6ph Ynndhg punwpwyw
£0pnud06p 60 uyuyb] <wjwunwbth hwipwwtunwywb Yniuwygnipjwb wonwibtph L
OpwlOg wowyhglbph GYwwndwdpe, nph wpynibpnid 360 nhdwgb] hwiwéwbplEpha,
hGuinwwlnnudbephb L hwpywnpywé ptl 60 hwypthpp, hbsh Yuwwwygnipjwdp hpw-
hwOgwynpnudltp 60 Ywuwnwnbp L hnpnnptp pwnwpwghUGpht' Gnyanipjwdpe sypyatg
wnbpuinh pnuwlnwynignibp: UYGhG, fudph wlnwdltbpp Gwuwwbu dwyywéd
wntGpuntpnid hwwnniy Gunwinpnuibtp G0 Yuunwpt] wjt dwuhl, np pwnwpwyw
hwjwgpltpny  wwydwlwynpwd  hhjwp wbdwlg Ywbpht no wquunnpulp
Juwlg £ uwwrebnid, Gpwbp Ynpgpty 66 hpkbg phqltup L wyp dvnwgwéhl Yené nk-
nGYnLpinLtbbbn” hwygbind ownwnptpynw Ywrewywpnigwip pwnwpwywl wwwu-
wnwl wnpwiwnpbl hpkog':

caruusnr@3nky

Udthnihtiny wbophbwywb dhgpwghwih Ywqiwytpwdiwb opjtyinhy hwwnyw-
Gp206pp" hwny Gop hwidwpnud werwbdbwglb) hGnlyw) GgpuwyuwgnipntGOtpp.

- << pn. op.-h hnnywé 470-h 1-h0 L 2-pn dwubpny Owfuwwnbuywé GG hwbgw-
gnpénipjwl opjtywnhy Ynndp panipwanpnn gpbpet Onybwywb wpwnpltp: C4n npndy,
pwgwndwy s60 nnwppbpdnid win wpwppttph juunwpdwb hwdwp GwuwunBujwsé
uwlyghwbbpp: <Gnbwpwp, opbhunpwlwl wnbubhywih wnbuwoynibhg, << ppbw-
ywb optlugpph pbbwnpyynn hnnwéh 1-h0 L 2-pn dwubpny Gwpuwwnbujwé w-
pwnpplbpt wewdb)] owwwnwywhwnpdwnp  shwynpb 06Y dwuniad:

- L00wpyynn hwagwagnpénipjwlb opjtyinhy Ynndb wpwnwhwjunynad £ shgpw-
ghwjh wwophth hwiwwwuwnwuuwl npubnpnuitbpp Yuwgdwybpwtine dke: CUn n-
pnid, Juwgiwytpwnnb wyn gnpéplpwgh wadhowwb dwulwyhg sh hwlnhuwOnid:
<< pn. on.-h hnnywé 470-ny Gwjuwwnbujwé hwbgwagnnénigwb unipjtyuinp Guwu-
wnintd b npwl, wywhnynid wyl, wywdwb0bp uinbnénid npw hwdwp' opGhunpntp-
jwdp uwhiwOJwdé Ywnpgp fuwfuinbind Ywd Yyené thwunwpninp Ywd yend wnbnb-
Ynepyntl GEpYuwywgbtiny:

- Ubophbwywb dshgpwghwih Yuwqdwybpwnidp hwpy t hwuluwbwg wdbih jw)b
hdwuwnny, pwl hwbgwgnpénipntl Ywqdiwybpwbo £: COn npnud, wbhpwdtun L
hwyyh wrlb], np wGhophbwywb dhgpwghwb hGpthlt hwGgwagnnénignilb sk, pwgw-
rnipjwip wjl nGwptph, Gpp weyw 60 wEwnwywb vwhiwlld wwophlh hwwnbnt
hwOgwywqih hwwnywbh06pp: Nuwinh, pGownpyynn hwbgwagnpénipgwb hdwuwnny,

1 St'u https://www.aravot.am/2022/07/19/1280917/:
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hwny  funub) ng pE hwlgwgnpénipjwl Ywgiwybpwsh npwtu hwagwygh, wy wbo-
nhowywb dhgpwghw Ywqiwyspwnnh npwtu hwigwbpp Ywwnwnpnnh dwuhG:

- << pp. on.-h hnnywé 470-ny Gwuwwnbujwd hwbgwlwagih hdwuwnny hwpy
E hwuywlw] gwiyugwé thwunwpenine wilwu wid Ywqinnhg, hwuwnwunnnhg
ywd innpwdwnpnnhg: buy O6pYwjwgynn thwunwpenph Yend (habnt wentind wtunp
E hwuywlw] hpwywpwOwywb Gowlwynigintlt ntbEgnn unbntYynipntt wwpnibwynn
Ginupwywb Yw ki GYunpnbwiht wyt yphsbepp, npnbgnud wrlw wnbnGYwwnyneginilp
fuGnwpejnipywé £, sh hwiwwwunwufuwbnid hpwywbnipywn:

- Ubné hwuwnwpeninp O6pYwjwgltiny wiophlwywl shgpwghw Ywgqiwytp-
wtnt nGwptnpnid hwogwynph wpwnep wwpnibwynid £ Gwb €€ pp. op.-h hnnywé
457-nd Owpuwwunbudwdé hwbgwgnpédnipjwl hwunwbhy0bp: <wbgwagnpédnipnttbbpp
hwdwygnipnttp, uwlw)lt, ngjw; ywpwagwjnid pwgwlywnid k, pwbGgh woophlw-
Ywb dhgpwghwih Yuwgiwytpwnidb wytih fjupuwn £ wywwndyned, pwb thwunwenptn,
npnzdbtn, Yohpltn, dlwenpbn Yendtip Ywd Yend thwuwnwpenptn, nnn2dtp, Yahp-
GGp, dLwpnptp hpwglbip, Wwunpwuwnbip Ywd oguwgnpétip:

- Unuunph, Giph, ginOydGint Yuwd tnwpuwOgdwb ywwnpwsd pnypnygnipintd unw-
Gwint hwdwn Yyené nbntynipnth GepYwywgltin wbophlwywb dhgpwghw Ywg-
dwytpwbint wwpwagwnud wbwp [ hwuywlw] fubnwpnipdwsé, hpwywbnipjwp
shwiwwwwnwuuwbnn gwilugwd wy inbnbynipintl, npp thwuwnwpenine Ywd npw
pwnyugntghs dwu sk:

O HEKOTOPbLIX OCOBEHHOCTAX, XAPAKTEPU3YIOLLUX
OBBbEKTUBHYIO CTOPOHY OPIAHU3ALIA
HE3AKOHHOW MUMPALINA

Hapek ApyTIoHSH

CriegoBaresib 1-ro ¢riefCcTBEeHHOro 0T4es1a aMUHUCTPATUBHBIX PAaliOHOB
KertpoH n Hopk-Mapalu crieqerBeHHoro yrpasrieHns ropogqa EpesaHa
CriegerBeHHoro komurera PA, coBeTHuKk 3-ro kriacca
narek.har.v@gmail.com

ORCID - 0009-0002-6126-6673

CtaTb nocBsilLleHa WU3YYEHUO HEKOTOPbIX OCOBEHHOCTEN, KOTOpPble XapakTe-
pU3YyIOT COOTBETCTBYIOLIME MPU3HAKM OOBLEKTMBHOM CTOPOHbI OpraHuMsauum Hesa-
KOHHOW Murpauun, a UMEHHO — NpecTynneHus, nNpeaycMoTpeHHoro cratben 470-on
OecTBytoLLEero (HoBoro) YronoBHOro kogekca Pecny6nvku ApMeHust.

B OaHHOWM CBA3M B Hel pacCMOTPEHbl akTyalibHble BOMPOCHI, CBA3aHHbIE C
nopsigkoM MPOHUKHOBEHMS (Bbe3da) Ha TeppuTopuio Pecnybnvkun  ApmeHus,
nepemMeLLeHnss unn MNpoXMBaHMA Ha HeW, a paBHO, TpaH3uTa 4depe3 Pecnybnuky
ApmMeHus nnu Bblesga 3a ee npegensl. B gaHHOM KOHTEKCTe, B 4acTHOCTW, aBTOPOM
npoaHanM3npoBaHbl BO3MOXHbIE, a Takke Hambornee pacnpoCTPaHEHHbIE HapYyLLIEHUS
OEencTByloLLero 3akoHogaTenoctBa Pecnybonvkun ApMeHuMsi, MMeKLmMe BaHOe
3HayeHne Ans YroroBHO-MPaBOBOW KBanudUKauum uUCCregyemMoro npecTynHoro
OesaHus.

B pesynbrate NpoBeAEHHOro UcCCrefoBaHUSA aBTOPOM HacTosien ctaTbl oboc-
HOBbIBAETCSl, UTO OOBLEKTMBHAsI CTOPOHAa pacCMaTpUBaEeMOro MpecTyrnHoro AesHus
NPosIBNAETCS UMEHHO B OPraHM3auMmM COOTBETCTBYHOLLUMX OOLLECTBEHHO OMAaCHBLIX U
NPOTUBOMNPaBHbLIX OEWCTBUA. B OaHHOM CBSA3WM, B 4aCTHOCTWU, NMOAYEPKUBAETCH, YTO



lFocynapcTeo 1 npaeo N 2 (99) 2024 191

opraHu3aTop He SABMsieTCA HEenoCPeACTBEHHbIM YYaCTHMKOM HE3aKOHHOW Murpaumm
(ToyHee — HEe3aKOHHbIM MMUIpaHToM). A VMEHHO, OTMEe4YaeTcs, 4YTO CyObekT
npecTynneHuns, npegycmoTpeHHoro ctatbent 470 YronoBHOro kogekca PecnyOnuku
ApMeHusi, cnocobcTByeT 3TOMy npoueccy, obecneyvMBaeT ero, cosgaBad Heob-
XOOUMbIE YCMOBUSA AN OCYLLECTBIEHUSA NOCneaHero.

KnioueBble CnoBa: yrosioBHbIN KOAEKC, OOBbEKTUBHBIE IMPUIHAKN IPECTYIEHNS,
OOBEKTUBHAS CTOPOHA [PECTYNNICHNS, KBarm@uKkaums [ApeCcTynieHny, Mmurpayms,
He3aKOHHasa murpalns, opraHnsagyns HE3aKOHHOU MU payunin.

ABOUT SOME FEATURES CHARACTERIZING THE
OBJECTIVE SIDE OF THE ORGANIZATION OF ILLEGAL
MIGRATION

Narek Harutyunyan

Investigator of the 1st Investigation Division of Kenfron and Nork-Marash
Administrative Districts of the Investigation Department of Yerevan

City of the RA Investigative Commifttee, 3-rd Class Counselor
narek.har.v@gmail.com

ORCID - 0009-0002-6126-6673

The objective side of the organization of illegal migration — the crime provided for
in the Article 470 of the New Criminal Code of the Republic of Armenia, is the subject
of this scientific article.

In particular, issues related to the procedure for entry into the territory of the
Republic of Armenia, movement or residence on it, as well as transit through Armenia
or leaving it were considered. In this regard, the possible, as well as the most common
violations of the current legislation of the Republic of Armenia are analyzed.

As a result of the study, it is substantiated that the objective side of the discussed
crime is manifested in the organization of the corresponding illegal actions. In this
regard, it is emphasized that the organizer is not a direct participant in illegal
migration. The subject of the crime of the crime provided for in the Article 470 of the
Criminal Code of the Republic of Armenia, contributes to this process, ensures it,
creating the necessary conditions.

Key words: criminal code, objective features of a crime, objective side of a crime,
qualification of crimes, migration, illegal migration, organization of illegal migration.
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uPrauM,UIUSNH3I3UL UhQu2qu3hu tusSuNruuh
JahnuMh Yusuruuu uhauaqusnu
yunnkuywuNraGNre

Nnqw Urwpbyw

GN< Gynnwwlwl L dhowqquyhl hnwiniGph wdphnGh wuwpnpwaum
araqelyan.roza@ysu.am,

ORCID - 0009-0006-1373-6393

{wiwrnunwghp: Upnwpwnwuwnipjwb dhowggwiht nwunwpwoh henhbowyw-
Gnigyntbp L hpwydwunigntbp ybpohlt tnwphttphb qqwih pGbwpyntdtbph wrwnpyw
G0 nwpdéb), dwubwynpwwbu hp y&hrttph Yuwwnwnpniil wwywhnydbint hwpgnud 4bp-
ohUhu wpryntbwybuinnipynibp: Uhowqquihl wpnwpwnwunnipjwl nuwunwnpwOh y&h-
rtph hwpywnhp uwunwpdwb hunwy yuenigwwpgbph pwgwywnigintbp hwbqbg-
nG| t npwbg Yuwunwnpiwb £qbwdwih:

<wdh wrlGny yepngnuwip™ unyl wfuwnwlph Gwwwnwya bt Uhowaqgquihl
wpnwpwnwwunigjwld nwunwpwbh yshetph Yuwnwnpdwlb dhowqquihb Ywenigw-
Ywngbph hGunwgnunie)nibp, hOsh 2powlwybbpnid hwdwywpgnptd ybpniéyty 6o
Uuy ywlnObwnpnigywb 94-pn hnnwén, hGswbu Owb Qpuwydnp wuwdplbwh b
Qjuwynp pwpuininwnph hpwywunipjntbOtpp y&hrttph Yuwunwpdwb hwpgnid np-
wtu wy pGunpwbpwiht showqquhb Ywrenigwywngbn:

[BtL Upnwpwnwuwunipjwb dhowqquihl nwwnwpwbh y&hrttph Yuwnwpdwb dh-
owqqwiht ywenigwywnpgp Gwfuwwnbuynud [ UUY-h YwbGnOwnpnipjwl 94-pn hnn-
Jwony, wjiniwdkowjohd, Go6ind Guwp hnnwéh dlwytpwnuibbphg, sh Ywnpbih
wlnb, np dhwyb UUY UGwunwbgnipjwb fjunphnipnl  odinwé dhowqquihl nwiunw-
npwbh Yy£hrt h Juwwnwp wébint pwgwrehy thwgnpneegintbbpnd: UUY uOnbwnpnte-
Jwl hwdwdwlt dhowqquyht nwunwpwOh y&hep jwwnwnpbine oywunwyny Guw-
ynp wuwdplbwl Ywpnn b unbnét] odwlnwy dwpdhl, hoswtu Gwb plnnilb] pw-
Owélbp ninnwé UUN J&hrGtnph ywwnwpdwOp: Pwgh wyn, UUY-h gifjuwydnp pwp-
wnninwpp Lo wwpuwynp b wwwhndbp nwwnwpwbh y&eh Yuunwpnip hwdwdw)l
Uuuy ywonbwnpnigwb 98-nn L 99-pn hnnwdébbph:  dGpohGu  hpwdwunte |
Uayunwbgnipjwb funphpnh nipwnpnipjwbp GEpYuwywgll] gwalywgwdsé hwnpg, npp, hp
ywnéhpnd, Ywpnn £ uywrbw|] dhowqquihb juwnuwnnipjwbb nt wodwwbgnipjwlp:
Quwynp pwpuninwnh nbpp swtwnp £ wlwnbuyh, Gpp funupp yGpwpetpnid £ Upnw-
pwnuwwnnipjwb dhowqquiht nuwunwnwoh y&hrttph YuwunwpdwOn:

Pwlwih pwetp - Upnwpwnwuwunnegjwl dhowqquihl nuunwnwb; Uaduwbgnte-
Jwlb funphnipn; G fuwynn wuwdpbw; YUY yuOnGwnpneeinil; yghe; UUY giluwdnp
pwpuintwn; hwybgnnwywb thwgnpnigncbObn:

1. Lbpwénipntl

Uhwdnpwé wqgbph Jugiwytpwnigwb (wjunthGunn UUY) YubnGwnpnipywl
hpdwb Yypw, h phyu wybh, unbnéybg Gwl Upnwpwnwunnigjwl dhowqquihl nw-
nwpwlp npwtu UUY-h nuunwuwb dwpdhG:

hOswGu Jywnud t JbpohGhu y&hrbbph L npnanudbbph pnqubnwynipjub L
gnpdbwywl Yyhpwrdwb nwuntdbwuppneginibp, npwbp ng Shwyb wpryntbwybun |ni-
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ontd 6O dhowbwnwywl yeatpp, wyle ggwihnptl Gwwuwnnd 66 dhowqquihb hpw-
ynibph ghunnipjwb qupgwgliwbp, d6H0wpwGiwbp L Yhpwrdwn:

Uujwény hwlnbpé, hwpywnpdwé Gop wpdwlwgnti, np wju hwpgntd weyw
G0 npnwyh pGpnpintbOGp: <wwnyuwwbu ybpehlt wnwphtepht pGGwnpynuibbph L
OnyOhuy (ntpe pGOwnwOntewl wewpyw GO nwpdb) hoswtu UUY-h dhowqquihl
nwuwnwnpwoh y&hrttph wprynibwybunnigjub, wiwbu £ npwbg Yuwuwnwnpdwl hGun
Ywuwywdé hwpgtipp:

LOOwnwinpywOp Gywuwnnn wwwiwrelbphg, /nfer alia, Uhowqawiht wnpnw-
puwnwuwnnipjwl nwwnwpwbh Y&hrtGph hwpwnhp Yuwwwpndp Gpwfuwydnpnn
wpryntbwybuin uenigwlwngbph pwgwluwynipniab £ UYGha, Ywpnn Ghp wpéw-
OGwanty, np npwig Ywunwpdwb hen uwywsd wrwewgt| b 4gbwdwdwihb yhawy,
pln npnuy, d6p Ywpshpnd, nw hhdbwywOntd ywjdwlwynpywé £ wyb hwbguwiwb-
pny, np Gpyplbe wyiuwphwywngh hinigniihg htuinn nGelu sh dbwydnpyby Gnp' h-
pwwbu hwywuwpwyrwé thowagqaqwiht hwpwptpnipntGteph hEGph ypw gnpénn
dhowqgqujhl hpwywywng:

Anigt wyu hwbgwidwbpny £ wwjiwbwynpdwé wyb, nnp ytipoht wnnwphbtpht Up-
nwpwnwunigjwl dhowqquwihld nwunwpwb 0Gpyuwywgynn nhdnudltph pwbwyp
Owqb k: 6pb 1946-1995pR. Nwuwnwnwlp unwOnid tp dhohUnid tnwptywb hhGg
anp gnné, www 1996-2023pR. ShohGntd wwnbtywb unwgt) b Gpyne gnpd’: Lawa
Jhswywgpniginttp yywyned £, np wewnnegyntGbbph dnuin Gwaby £ wyn nwunwpwoh
nhdatint gwbynipnibp, hGsp dinwhngnipjwb nbnhp b wwihu:

<wzdh wrebtind ytnpngnjwip® hnnqwsh Gwwwnwyh b Uhgwaqquihlb wpnwpuwnw-
nnipjwlb nwunwpwoh J&heGGph Yuunwpdwb dhowqauihb Ywenigwlwngtph he-
wnwgnunipjwl hhdwb ypw hwdwlwpgnptb Jepiniétp UUY JuOnObwnpnipjwl 94-
npn hnndwéh dhowgaguwiht hpwywywl pnwlnwyneginibp, hbswbu Gwb Qfuwynn
wuwdpwih b QGuwygnp pwpunninwph hpwywunipjntbtpp y&hrteph juunwpdwb
hwpgntd’ npwtu wy pbunpwbpwihb dhowqquihb yurenigwywnpgbn:

LGuinwgnunnipyniip Ywuwnwnbihu oqunwgnpéyt 60 wwundwhpwywlwb, hwdb-
dwunwhpwywywb, hwiwwnpgwywenigywdpwihl, hbswtu Gwl pnhwbnip ghnw-
wb (nhwiEyunhywywb, hwdwywnpgwihb, nGnniyunhy, hOnniyunhy) neuntdbwuh-
npnipjw b dGpnnlGn:

2. UUY YwOnOwnpnigjwb 94-nn hnnjwéh Gpypnpn dwup’ npwytu Upnwipuinw-
wnnLpjwl thowgqgwihl nwunwpwOh y&hritph Yuuwnwndwa hhdGwywb dshowqaquihb
Ywrnigwlwnpg

UuY YwinOwnpnipjwb (wjunthGnn™ YwOnbwnpneenid) 94-pn hnnwény Gw-
fuwwnbuynud t dhowqgquyhl nwwwywb Yy&hrtent h Yuwunwp wékint dhowaqgquhl
ywrenigwywpg: Lpqwdéd hnnwdéh wrweohl dwuh hwidwdw)i «UUY jnipwpwbsjnip
winwd wwpunwynpynud £ yuwnwnbp Upowqquihl nwwnwpwbh y&hrtena wjt gnp-
stipny, npnGg dwubwyhg £ hwinhuwbnid»?: Lnya hnnwéh Bpynpnn dwuny Gwiuw-
wnbuynud k. «Gpb gnpdh dwulwyhg Ynnip pGpwlnid b hpwywbwglb| nwwnwnwbh
Ywjwgnwé ygenyd hp ypw npywé ywnpunwywbnegynibbbpp, gnwu Ynndp Ywnpnn t np-
06 Ubdunwobgnigwb funphnipn, npbG wbhpwdtinn hwdwnbine nGwpnd Ywpnn L
hwOdbwpwpwywbbbn wnw| ywd npnatbp wyb dhongweniilbpp, npnbg hwplwynp

'Sty Upnwpwnwuwnipiwb dhowgquihl nwwnwnwOh wwnnbwywh Ywypke, https://www.icj-
cij.org/annual-reports, 11.11.2024.

2 St'u Upwynpwé wagbph Yugdwybpwnigjwl YuwbnGwnpniegyinith (pGnnibayty £ 1945p.
hnLOhuh 26-hG Uwb pwbghuynnid):
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nhdb] nwwnwpwah y&hra h Yuwnwn wébint hwdwn»': Ywanbwnpnipjwb 94-pn hnn-
Jwdéh 2-pn dwuh dLwytpwnudttpp pwgqiwehy pwlwybstph L hwywunipintbbephh
wwwdwnr 60 hwinhuwgt] hwunjwwbu yuwywé Upnwpwnwunnipjwb dhowqgaguwihl
nwwuwnpwoh (wjunthbuin” UWUN) y&hrGbpp Yuwunwpbint hwdwp Ulu hpwydwuntgjub L
Opw npwdwnpnipjwb twy Gnwé dhonglbph htwn:

LUwOnOwnpnipjwb 94-pn hnnywdéh 2-pn dwup hpwywpwlwywb pnwbnwyntp-
jnibp ybppnidtint L npw Jbpwptbpyuw) gGwhwunwywaasp tnwpne Gywwnwyny' thnp-
aGOp OEpYwywgltbp npw qupgugiwl wwundwhpwywywb tYnynighw: 1945p. Uwl
dpwlghuynnid  wnbnh  nbbgwéd hwdwdnnndnid Gppnpn Yndhwinbh  Ghuwnndy,
pObwnyyb] £ wewlg uunwnpdwb dowgwd nwunwyshrdtph pwlwyh wihg funtuw-
thbint Ywplnpnipinibp, hGsp pbnpn? tp hwdwdnnnyh dwiwbwy wnhpnn hpwyh&w-
yha:2 Lnpybghw, Ywplnpbiny wyju hwiqudwbpp, wewownytb t Ywanbwnpnie-
Jwip uwhdwOb] npnyp hGunlyw] zwpwnpwbpny. «Mwwnwd shongbbpny wwwhnyby
wewnipnLbbbph dhole ye&h Yypwptpwy gwiwgwsé yepebwywb npndwb uunw-
pnudp, npp Yuwywgyb £ yud Upnwpwnwunnipjwb dhpwqauiht dunnwywb nwunwpw-
ah, Ywd gwllugws wy nphpntbwih Yynndhg, nph hpwdwagnpniginilp ndjw) hwn-
gny pOnniagty £ ytgh ynnd hwinhuwgnn wtuinggnibOtph Ynndhg»3: UGnwdbbpp
hpwdwnyb) GG pOGnnibb; yEpngpjwy wvnwpptpwyp, uwyw)t Ynipwih wewownyny
wwwnpwuwnb] 60 Gnpp, npp dnwn Ep Unpybghwih GepJujwgpwé tnwpptpwyhb: Lnp
wrwownpynid ogunnwgnpéyb) b dLwytpwned, nph tnpwdwpwOnigntbp Ynpybnud En
Uqgtiph hqwjh nwzbwagph 13-nn hnndwéh 4-pn dwup, wjb & «Lhqujh winwdaltpp
hwiwdwonud 60 pwpbung&nptl Yuwunwpbp jnupwpwbsnip hwbdbwpwpwywb Yud
npnantd, npp Yywywgyh»#: Wuwhuny Ynipwih wewownyp htnlywib tp. «dwinw-
pwOh Ynndhg Ywjwgywdéd y&rny weunnipjwlb ypw npwéd wwpunwynpnigjub shw-
nwpdwl nGwpnid Uu-0 wewownynegntbbtn | wbnid wd npnanud £ Yuywgbnid
wjb dheonglbph UGpwpbpjwy, npnGp wbwnp t dGrGwpyytlt Jy&hep Yuwunwnbine hw-
duwin»®:

22-nn Ghunnud 1V/1 yndhnbl Unipwih wewownynud «wbuinp E» pwep, npp nin-
nwyhnptl dwunbwbynd Ep wwpuwnhp (hOGp, thnfuwphlby £ «Gunpnn E» pweny, n-
np GOpwnpnd En hwjtgnnwywb jhwgnpnipntbbtp: Cuwn Enipjwl uw 26nnud Ep Uwb
dpwlghuynh hpwywpwbbtph funphpnwnywywb yndhnbh wewewnyhg: UYtiha,
npwbugh Gpyhdwuwnnipintbp pwgwreyh wyb pwbh websnigjwip, nn Utu-0 Ywnpnn &
gnpdt| hp hwjtgnnnipjwdp, Gwuwnwunipntbp |pwgybg hbinlywy Yepw. «Gpb OGw
wyn wohpwdtizin hwdwph»®: YwinGwnpnigjwb 94-nn hnnwéh Ybpeltwywh ybnpw-
Owjiwb  hnlwOpbbph  JGpwpebpw; Uwb  dpwbghuynh  hpwywpwbGbph
funphpnwunywywl Yndhinbhl dinwhngnn wpnhwwl hwpgtiphg tp” wpnynp nw sh
wgnh UUN L U wiywfunigjwb ypw: Gpywn pbbwpyniibephg hGunn yndhwinkh nh-
wnwnpynidb wyb tp, np wyu wpunwhwynnegwb Yhpwentdp Yupnn £ hwbgbglt)] nw-
wnwnwlh nhpph pnywgdwp: b ywwnwuuwb wju thwunwnpyhO GpyL; £, np Uku-h
ynnuihg atrOwpyynn gnpénnnigntblbnt wybih wwn pnywwnpGih 60, pwb wwp-

T Unyb nknnud:

2 Sk'u 43th United Nations Conference on International Organisation, 1945, pp. 368-69, and
11th United Nations Conference on International Organisation, pp. 396-397

3°Lnyb wbnnud:

4 Sk'u Covenant of Leage of Nations (1919). https://legal-tools.org/doc/106a5f/pdf, 11.11.2024

5 St'u 13th United Nations Conference on International Organisation, 1945, p. 509

6 Ibid 386, 459: and 17th United Nations Conference on International Organisation, 1945, P. 97.
St'u Gwl Pomerance, M. The United States and the World Court as a “Supreme Court of the
Nations”. Dreams, illusions and disillusion, Martinus Nijhoff Publishers, 1996, p. 195.
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wnwnhn, L np JepnGzjwp dLwybpuiwb wybiwgnudp dhwd wybih hunwy £ plng-
6nud Utu-h [hwgnpnegyntGOtph hwybgnnuywb pGnypp™

Uu dunwywiunigjulb  hwnpwhwpnuip  “Ywunwpwbh - wdpnnowwbnienilp
wwunwuwbbnt jwdwagnyb dhongl tp, uwywjl wyl vwppbpwyp, npb h yepon nwp-
dwy 94-nn hnnywoéh Gpypnpn dwup, gnyg t tnwihu, np yepetwywbnptld ponntywé
winbpuwnp, dwubwynpwutu «npb wlhpwdtn hwdwpbine nwpnd» dLwybpwnedp,
Utlu-0 Ywpnn t oguwgnnéti| npwtu hwjtgnnwywb (hwgnpnepinth’ y&hep Yuwnwpb-
(Nt Ywd syuwwnwntint hwpgned: Qunbnud GOp, np htbg wju hwybgnnuywb |hwgnpnte-
bl £ UUN Jahebbpp sywunwntine hhdbwywb ywwniwrbbphg d6yp:

Uuqwény hwlnbnd, Ywnbih £ wlntg, np ntielu Uggbph thquih nwzbwagnh 13-
nn hnnywép, puwin Bplinypht, Yndhunbh weel ywpunwwineegnib | wewowglnid ni-
untdlwuhptp y6&h Ynnitph yGpwptpintbpt nt Juwppwaghép nwunwpwOh Yuywg-
pwé y&rh wrbsnipjwdp, Gpp ogunwgnpéyntd tn. «0dwl hpwdwpwn y&hep sywunw-
nGnt nGwpentd lunphnipnp wbuinp £ wewewnyh, pE hbs pw)tp wbuinp £ dGrGwnyyto
wjb Ywbph ynsbnt hwdwn»?: Lpdwd YwbGwgph 13-pn hnnjwéh pabwnuwwnwywl
ytnénipynibhg wwng £ nwrlned, np wyb shwyb lunphpnh ypw t nbnid wbhpwgnnét-
th fubnph ptep hwunywwtu gnpébwywb inbuwbynibhg, pwbh np hwpg £ wrwow-
O0nd hGsnt wewp £ lunphnipnp gnpéh wninednn Ynndh wanibhg, Gpp unynpwyw
wuwyiwbbbpnid y&eh Yuwunwnpiwb wywhw(o nibbgnn Ynndl £, np wtwnp £ nhdh Yw-
nwnnilt wwwhnybine hwdwp: Uju npnyph wthpwanpétihniintab wyhwjun nup-
dwy «<niiwunwbl plnbd Pnynwphwih» gnpénd?, Gpp tlunphnipnp syunpnnguy
nplt pwy dGrOwnyt; J&hrep Ywbph Ynsbint hwdwp' s0wjwé wyl hwOqudwbphl, np
«wbwnp £» pwrep weyw tp Qwbwagph 13-pn hnnwdéh 4-pn dwuncd:

Cuwnn Enipywl, Lhquih “wbwagph 13-pn hnnjwéh 4-pn dwuh wOhpwgnpéb-
thnipjwb wprynitbpnid £, np UUY-h uOnbwnpnigjwb 94 hnnwéh 2-pn dwuntd
duwhngnipnt006p G0 wewowgl| «wbtwnp t» pwrep OGpwebine dGpwpebpwy, hOgp
hwlqgtgnb]  Ulu-hG wtnpdwé gnpénnnipyntb06ph wquinnepjwbp Gdwdé hnnwénid,
npwtugh ybpohtphu pnyp wnw npubnpbp wwwnws Gwuwdédtrtnipintd Hwunwpwbh
Jzarh uwnwnpnidit wwwhnytGint hwdwwwunwufuwb dhongbtnh ybpwptnwy hwbé-
Owpwpwwbbbn tnwint Ywd npnpnudlbbp pbnniaGpne hwpgniy, L GwuwwnbGundd £, np
Gpb gnpény nplt Ynnd sh Yuwuwnwpnud y&eny hptlo Jepwwwhywéd wywnpunwynnpnep-
JnLabbpp, gnwu Ynnop Ywpnn t nhibp Uu-ho*: <Gnbwpwnp hwnpy £ G251, np 94-nn
hnndwdéb hp dLwybpwnidbtbpnid wybih £2gphuin b opynid, pwb Ywbwgph 13-nn
hnnywén, pwlh np wyb yepwptpnud £ Opwb, pE ny £ wywpwwynp Yuunwpbp y&hep,
L hGuinwaguwynud gnyg t wndby, np Uu-h0 nhdatip sh Gowbwynid hGpbwfuwun y&hrit-
nh Ywunwnpiwl wwwhndwb Yuenigwywng UUD hwiwn hp y&hrbbph uwnwp-
dwl ywwwygnigwdp: Uaniwdtowbhd, Ywnlbnn £ G26], np Ywpnn £ vpyb) uwhdw-
Owhhwynn dGYowpwbnipntt wyb dwuplb, G ny t hpwywlnd «wwhwbowunbiny,
pw0h np, dGp wnGuwOyntbhg, shwyb nwnwywb Ywpgny nhdnid 0Ep{uywgpwé ynn-
ah0 £ pnywuwnpdnid yywjwynst) 94-pn hnndwép, wyp ny nwnwywb Junpnyenid yw-
wnwufuwbnn Ynnihb: <Gunbwpwp, wybwp [ hwuywbw], pt hos £ Gowlwynid «ww-
hwOowunbpy»:

1 St'u 913 United Nations Conference on International Organisation, pp. 386, 459; 17 United
Nations Conference on International Organisation, p. 97. This issue was also canvassed in the
document: 12 United Nations Conference on International Organisation. P. 505.

2 Sk'u Covenant of Leage of Nations (1919). https://legal-tools.org/doc/106a5f/pdf, 11.11.2024

3 Sk'u Succession of States in respect of matters other than treaties, Yearbook of the
International Law Commission, 1970, vol. Il, p. 139, https://legal.un.org/ilc/documentation/
english/a_cn4_226.pdf, 11.11.2024

4 St'u A.S.Muller, D. Raic, and J.M Thuranzky (eds) The International Court of Justice its future
role after fifty years, Martinus Nijhoff Publishers, 1997, pp. 83-116


https://legal-tools.org/doc/106a5f/pdf
https://legal.un.org/ilc/documentation/%20english/a_cn4_226.pdf
https://legal.un.org/ilc/documentation/%20english/a_cn4_226.pdf
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Udthnhbind Jepngnjwip Yuptith £ wlnby, np wb nGwpbpnid, Gpp wwnwufuw-
Gnn Ynnop hwypbnnbd hwyg t OGpYwjwglnuy, ywhwbowwnbpp Owl nwuwnwnwbh
J&rny hwlntu £ quihu npwbu wywuwnwuuwbnn Ynnd, L Gpynt Ynndbpd £ hwiwww-
nwufuwlwpwn «wwhwO9wuwnbp» &G, nwunnhl Ywpnn 60 Jyuwywynst, Ywbnbwn-
pnipjwl 94 hnnjwéh 2-pn dwup:

«Ywikpnialb plnnty Lhgtphwih» gnpénd® UUN-0 O6) £, pwlh np Yul ww-
hwoltin L hwypbnnbd hwygbp, wju nbwpntd Ywdbpnilp, sGwjwé nwwnwpwbh Y&eh
Oywwndwdip ywhwb9wuwntp |haGin0, bwl nwwnwpwbh y&eny ywwnwufuwbnn Ynnd
tp L, hbinLwpwn, wwpunwynp tp nnuipu pbptp gwbyugwd pOnyeh hp pninp nudbpp
Quwn 1£hg UhOsL Pwywuuh ptpwynght pGywé uwhdwbh Gpywybpny gunbynn nw-
pwoépltphg, vhbsnbr ytpnGjw; pEpwynght UUN &eny wlgwy YwdibpniOh hbp-
Gp2fuwlnipjwl tnwy: Wuwhuny Gpyne Ynndbna | ywpunwynp 66 Yuwuwnwptb, y&hep
UUY-h yuwbnbwnpnigjwb 94-nn hnnywéh hwdwdw):

Nw0wagph 13-pn hnnwdéh 4-pn dwuh L YwOnbwnpnigjwb 94-pn hnnjwdéh 2-
npn dwuh uhol gjniu hhdGwpwp wnwppGpnigintaa wyb £, np Lhgwyh funphnipnp wwp-
wnwynp tp dhwyb «wrwownyty», pwyg ng «npnaniibbn Yuyjwglb] wihpwdtn pwyj-
t&ph yGpwpbpwy», npnbp wtwp t dGrOwpydtl y&rh Yuunwpdwlb hwdwp, uwyuw)l
hbs yGpwptpniud £ UUU-h ubnOwnpnipjwl 94-pn hnnjwéh 2-pn dwuh welsnip-
jwdp Ulu nhppnpndwlp, wwyw wjt wywpunwynp sk hwpywnhp uuwnwpg, UUN
J£hrltpp, uwywjt hnnjwoép Ulu-ha hpwynebp Ep vnwhu hp hwybgnnnigjwdp wew-
ownynipyntbbtn wok, Ywd hwtdowpwpwywobtp GGpyuywglb; we wyl, pt hOswbu
Ywunwnb UUN J&hep: Pwgh wyn, wit Gwl Ulu-h0 hpwynibp b yGpuwwwhnid «npn-
2ntd Yujwglbp wyb dwuhG, pb hOs wewp t wOh, npwtugh hwdngyh, np Uhgwqquw-
Jh0 nwwnwnwoh Yy&hrotpp Yuwmwnynid GOx»2:

<wyh wrlbiny Ywlnbwnpnipjwb 94-nn hnnywdéh 2-pn dwuh npnyeh hwjbgn-
nwywb pOnypp wOhpwdtwn b plGwpyt] wt dhongwrendbbpp, npnbp Ywpnn GG
4dtrOwnyyt| Ul Ynnohg wwwhnygbint hwdwp Ywunwnpwbh npn0wb Yuwnwnpnidp:

<wny kG261, np sywb uwwrehs guwOytp hGwpwynp dshongwenwibtph ybpwpebp-
jwy, npnOp Ulu-0 Ywpnn k dGrGwpytl, hGswtu Gwuwwnbudwd b dhowqquhb wwp-
wnwynpnipyntbbph Yuwunwniwb hwpgh websnipjudp UUY-h YubnOwnpnipjwb VI,
VIl gintjubtiph npnypltpny L 41-pn, 42-pn hnnqwébbpny: WoniwdkowyGhy, sh Yw-
nGLh Gwb wubl, np Uu-0 uwhdwOwthwywé £ 94 hnndwéh 2-pn dwuh nidny hwbé-
Gwpwpwywbotp nwne Yud hwdwwwnwuuwb pwytp dGrGwnytint ninnywdé wyh
hwngtph JyGpwpebpw; Ywunwpnudd wwwhnybintd, npnbg websnipjwip ybpohlbu
wtwp £ gnignuilbp ww (hOswbu Gwjuwwnbuwé b Ywlnbwnpnipjwip) Ywd Yuw-
wnwnph gnpénnnepintbGtn, npnbp hhpbgbnud 60 YwOnOwnpnipjwb 41-pn L 42-pn hnn-
Jwdébbpnud pwpyywé shenglbpp:

Wu thwuwnwpyb ncbh Gwbl 064 wy ynnd, wyb £ hwiwdwl swlwswéd «yhpw-
rGih nidh» nnyunphbh sywb funspbnnunbbp 94-pn hnnywdoéh 2-pn dwuny Owfuwwnbu-
Jwd wlhpwdbwn dhonglbph GGpnpdwb hwiwn: Uw Ghpwnpnud t, np wyb nbwpt-
pnud, Gpp Ulu-0 hwidwph, np dhonglbpt wOhpwdtwn 607 hwyyh welGind wndjwy h-
pwyhfwyh hwunwywb hwagwiwbpbtpp, Gw wwpunwynnp t gnpébp uwhdwOywé
Yuwngny: “Ywuwnwpwlp, ophGwy, Lwdhphwih gnpény Ggpwywgnipjwb® dky (6] L,
np pwgh Ulu-h0 tnpdwé (hwgnpnipntbOtphg, npnbp pdwnyywé 6a VI, VI, VI L Xl

" Stiu Report of the International Court of Justice (2002), para 314-316, http://www.icj-
cij.org/docket/index.php?p1=3&p2=3&k=52&case=94, 11.11.2024

2W.M Reisman. Nullity and Revision: Review and Enforcement of International Judgments and
Awards, Yale University Press 1971 pp. 704-709.

3 St'u Report of the International Court of Justice (1971) p. 16. http://www.icj-cij.org/docketfiles/
53/5597 .pdf, 11.11.2024


http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=52&case=94
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=52&case=94
http://www.icj-cij.org/docketfiles/%2053/5597.pdf
http://www.icj-cij.org/docketfiles/%2053/5597.pdf
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gintfulpnid, YwbnOwnpnipjwb 24-pn hnnwéh 1-h0 L 2-pn dwubph hwdwdw)i
Ulu-G niGh hwuwnney (hwgnpnieinil, hasp Ghpwnpnud £, np nw pny; £ vwihu Gpwb
abrOwnytb] gwlywgwé dhong, npp hGwpwynp Ynwpdh hwulb] dshowggquwihb fuw-
nunnigywt L wOduwOgnipwb: b hwunwunndt Jepp Opqwé  thwuwnwpyp
funphpnwunywywb Ggpwywgnipiniand Ywwnwpwbp G26; £, np «wjbwhuh Ywrenygh
hpwyniGptbnb nu wwpunwwOnigyntGbbpp, hGswhuhla UUY-0 £, wtunp b yuudwd
th0G0G npw Owywwnwybtphg L gnpéwenypltnhg, npnbp G2dwdé GO Ywd GUpwnpyntd
&G npw hhaGwnhp hwunwpnpbpnud L qupgugt) G0 gnpéGwywbnii»':

Uu Ybpw, wwpwbwdnpjwd inpdwd atylwpwlnipjwdp, sywunwpiwd gwi-
Ywgwé nbwp hoplht Ywpnn b uywrlwihp hwinhuwOw] dshowggwihb fuwnwnntpe-
Juwlb L wiyunwbgnipjw b hwdiwn, L nw hwuwnwuwunnn npnyep Ywpbh b ntGulb, Ywon-
Gwnpnigjwb 1-h0 hnnwéh 1-hG dwunid, 33-pn hnnwéh 2-pn dwuntd b 35-pn hnn-
Jwdéh wrwohl dwunid: Ophbwy, 1-ht hnnwéh hhdbwywb Guwwunwyb £ dshowgqgquw-
JhG juwnwnnipjwl L wiwnwbgnipjwl wwhwwlnidp, wy Yepw wuwé el fuwnw-
nnigjwl wwydwbbbpp pwgwywynd 60, www wewowlnd b npw wwhwwbdiwb
wlhpwdtunnipnit’ hwunyuwwtu hwyyh weldtiny, np «dhowqauwiht fuwnwnnpjwb
L wiunwbgnipjwl wwhwwbnidy wpunwhwjnnipntip ogunnwgnpéyned £ Ywln-
Gwnpnipjwb gintjubtph d6¢ dwuncd: Neunple ufuwy £ wbnbg, np Showqgaquwihb fuwnw-
nnipjwl fuwfuunnidp Ywpnn £ wnbnh nlbGOw) dhwjt Ywbnbwnpnipjwb 2-pn hnny w-
6h 4-pn dwup fuwfuindw nbwpniy?: 3nipwpwbsnip y6&h Ynnd Ywpnn £ nhatp y6&h
fuwnwn Ywpquwdnpiwb dhongny wyb |nuébnt hwdwn Ywbnbwnpnipjwb 33-pn hnn-
Jwdéh 2-pn dwuhO hwiwwwwnwufuwb: Gpp weyw E dshowqquiht fuwnwnnipjwlb nt
wbyunwbgnipywbp uywrbwnt hwywlwywbnigntl, www 35-pn hnnwdéh 1-h0 dw-
uh hwiwdéw)o UUY gwlwgwé whnwih hpwyncbp £ wnipygnid wyn dwuhlb inbnblwg-
0] Uaywwbgnipjwl funphpnhl Yud Qiuwynp wuwdpbuwh03: Uu hpwydwuntpgnt-
Op 94-nn hnnwdéh 2-pn dwup 2pewlwyitpnid wyb £, np wyb Yuudwé st wy npniype-
O6ph Ywpgqwynpniibbphg L npwbg Yhpwetihnigntbhg: Cun wynd, Uu hpwywuntp-
jnibp L wyb dheongltipp, npnbp wtGwp k dGrOwpydeo UUN y&hrltph Ywunwpnidl w-
wwhnytint hwiwp, wwjiwbwynpjwdé yhOta lunphpnh pbGbwpydwbp GEpYwywg-
Jwé jnipwpwlsynip ynbynptwn gnpéh hwunwywb hwoqudwbpbbnny:

LUwlnOwnpnigjwb 94-pn hnnwdéh 2-pn dwup Yppwretihu U weole Ywpnn k
fulinhp 6wagh, pb hGswtu Yupbh E nwpwbowunnid wogyuwglt UUN y&hep pGlwp-
ygne L UUN y&hep Juwunwpbine dhol: Ywpénid GOp™ unybh 2powlbwybGpnid Yuwpnn
G0 wrwowlw| hbuinlyw| hwpgtnp.

- wpnynp Ulu-0 wEwnp b wrwelwhtpenigintt tnnw wEunnieyntbGGph Ynndhg w-
pwe pwywéd punuwpwywl pt” hpwywywl hwunwpybbpho, Ywd wewelwhbpp
hwdwnph hbswbu pwnwpwywb, wjbwbu k| hpwywlwb thwunwnpyltpp,

- wpryn®p Ulu-0 wbwnp £ uwnwnph UWUD 4&hehd wjb wnbupny, npny wjb Yujwg-
b £

JdbpnOjw) hwpgwnpiwd Enugincb wyb £ wpryn®p Uu-0 hpwdwunt £ ybepwbw-
J5ine UUN J&helbpp L Ywywglbint Gnpp, npp vtnwpptpdnad £ Qwwnwpwbh Ynndhg
dwiwbwyhb Yuwywgdwéhg, L wprynp Uu-0 wewp £ y&hep pnnbh nidh dbe L dbre-
Gwnyh wy pbunpwbpwihb shongbtp y2hrep Ywuwnwntint hwdwn:

1 St'u Report of the International Court of Justice, Report of Judgments, Advisory Opinions and
Orders for Reparation for Injuries Suffered in the Service of The United Nations. Advisory
Opinion of April 11th, 1949, p. 180. http://www.icj cij.org/docket/files/4/1835.pdf, 11.11.2024

2 Sk'u B. Simma, H. Mosler, A.Randelzhofer, Ch. Tomuschat, R. Wolfrum, A. Paulus, E. Chaitobu
eds., The Charter of the United Nations: A COMMENTARY. New York: Oxford University Press,
2002, pp. 39-47

3 |bid, pp. 608-615
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Pwgh Jtpngpuihg gnpstwywlnid YwOnbwnpnipjwlb 94-pn hnnjwdéh 2-pn
dwup Yphpwebhu Uu-h wprynibwyGunnegjwb hwiwp jubnhp Yuwpnn £ hwbnhuwOwy
npw Uunwywl wanwabtph nibbgwé ybunnih hpwynibpp, pwGh np yepohtbbpu un-
Ynpwpwp yewnn 60 nOnd wjb pwOwdlbh ypw, nphb s60 wowygniu:

3. Q{luwynnp wuwdptwih hpwywunieynap Upnwpwnwunnipjwa showaqaquyhl
nwuwunwpwOh y&hrGbph uwnwpdwa hwpgnid

Uhowqquwjht hwbpnipjwl Yubphb ybpwpetpnn pwpnwagnyb fubnhplBph (nué-
dwl hwpgnid Ywpbnpwagnyb nGpwywunwpnipnid nioh UUY-h Qjuwdnp wuwdp-
(5w, nph Ywgunud plngpyqwé G0 pninp wlnwd wbuinnupiniabbpp: <wny t 626, np
LUwlnOwnpnipjwl 94-pn hnnwdéh 2-pn dwuh 2powlwybspnid Qjuwydnp wuwdp-
(Gwb hwwniy ppwywunigintb sntbh wwwhndbint UWUN J&rh Juwnwpnidp, uwyuwyl
npwlhg sh Ywpbih Ggpuywglb, np YwanbGwnpnegnibp 0jwgbgbnid | Quwynp w-
uwdplbwih hpwywunigjwbp wwwhnybint thowqawiht nwwwnpwbh y&hrbtph Yw-
wnwnndp:

Uwnbh £t wbnbp, np npnwyh hwogwiwbpbtpnid Qfuwynp wuwdplbwl Yw-
nnn | ywuwnwufuwbwwnyniegnid unwbdot] YwanGwnpnipjwb 10-pn, 11-pn, 14-pn,
22-nn L 35-pn hnnywebbph, wyn pynid Owl Quwynp wuwdpbwih 377-nn pw-
Gwalh' nigny UUN J&eh Juunwpiwl wwwhnyiwb hwdwn: Wuwhuny Qifuwynp
wuwdpwl odnywé t hwanpnipintbtpny wwwhnybine UWUN y&hrtph Yuunw-
pndp, pwOh np wyn thwgnpnigyntGOtpp pfuncd 60 UUY hhdOwywO Gwwuinwybsna nt
uygpniopbbpp Ywwnwnptine hp ywpunwywbnienihg:

WaniwibOwjohy, wewp t wpdwlwgpt), np s0wjwdé Qfuwynpn wuwdpbwih
(wjo hpwywunipjwbp, Ywb nbwptp, Gpp yipohthu hpwywunipinibp hbs-np wene-
uny uwhdwlOwdhwy k£, hOsweu ophbwy YwbnGwnpnipgywb 2-pn hnnjwéh 7-pn dw-
uny L hwunywwtu YwbnGwnpnigiwb 12-pn hnnwény: Qfjuwynp wuwdpltwih pw-
Gwdélbpp wwpuwnhp nud snib60, pwgwenigjwdp wyt nGwpbph, Gpp npwbp ybpw-
pGpnd GG pynuobh hwunwndwOp b Yuwunwpdwéd Ywd Yuwuwnwnyblhp dwiuukph
pwfudwlp Ywd UUY-ntd Gnp wlOnwdbbph pbnniGdwOp: Uw Gpwlwynd £, np
Qi fiuwdnp wuwdpGwh wewownynientbbtpp 2wwn nGwpbpnid nwelnud GO «wbw-
nwidy, pwlh np npwbp Ynpnid G0 hwbdbwpwpwlwbh plnyp, wj Ny wwpunwnhp:
Pwgh wjn, 9juwynp wuwdplbwh pwlwdlp wwpunwnhp £t nwetnd dhwyb wyb
nGwpniy, Gpp UUN J&rh Ynnibpp hwdwdwonwd 66 hpebg hwiwn wwpuwnhn Sw-
Owistl Q{uwynp wuwdpbwih hwbdbwpwpwywobtpp Yud pwlwélbpp:

Quwpdwlwih sk, np Quwynp wuwdplwih 1949p. OjGdptph 21-h 289 pw-
Gwdlp?, npp yepwpetpnid tp Undwihp, LhphwhO L Eppepbwh, nwpdb) b wywpuw-
nhp dhwyb wjl ywwndwreny, np «i66é innbpnipnttOEpp» Purnwwywl wwydwlwgpny
hwiwdwj0t] thl pwpbungnpbt Ywuwnwptb] 9 fuwynp wuwdplbwih Gwuyhb hunwpw-
Ywb qunniplbtph wnbophbdwl JGpwptpw) hwOdbGwpwpwywobGpp: {GunLwpwp,
ndjwp t wub], pt wpnynp 9 fuwynp wuwdplbwb pwlwélh dhongny Yupnn £ ww-
wnwufuwbnn Ynndhb wywnpwwnpt) Yuwnwnpt, UUN &reny yeipghbhu ywnpuwynpnipe-
JnL00Gpp:

YwlnOwnpnipjwb 10-pn, 11-pn, 14-pn hnnwélbph L 377 pwlwdLh_hwdw-
dwjtt Quwdnp  wuwdplbwl jhwgnpdwd t hp hwtgnnnigjudp  pGLGwnyb,
hGunwpllOt], hwidwpwpwywldltbsp ww); L wewownyt wyb dhonglbpp, npnbp

" Sk'u Uniting for Peace, General Assembly Resolution 377 (V) of 3rd November, 1950, GAR
(V) Supp. No. 20, p. 10

2 Sk'u Questions of the disposal of the former Italian colonies, General Assembly Resolution
289 (IV) of 21st November, 1949
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wytyuwpynud £ dGrGwnyt, dhowqquiht wwpuwynpnipintbp Ywwnwpbine hwdwnp
OGpwrjwp UWUN J&hep: <wny bt GYwuwnb, np wyb dhenglbtpp, npnbp Ywpnn 60 4Ge-
Gupydbl Qjfuwynp wuwdpltwih Ynndhg, Yunpnn GG |h06] ywpunwnhp ud unw-
pnnwywb gnpénnnipyntb06ph yepwptpwy hwodbwpwpwywbbtph wkupny, npnbp,
pun tnigwl, wtnwpebpgnid 60 pnd wwpunwnhp Ywd Yuwnwpnnuwb gnpénnnip-
JnLGabph $hahjuyul wynnhg:

Upnwpwnwuwunipjwb dhowqquwiht nwwnwpwbp hp «Npny dwjuutph ybpwpetp-
Jwp UUY funphpnuungwywb Ggpwyuwgnipjudp»! hpdptp nibtp hwjnwpwptine, np
wjb vhonglbpp, npnbp Gfuwynp wuwdpwl Ywpnn t dGrGwpyb), yspwebpnid 6o
ns dhwjlb fuwnwnnipjwOp b woyunwbgnipjwbp, wyle wyo hwwnney hwpgtphG, npnGp
wGwnipjwl Ynnihg thnfuwbgytb) 60 Qiuwynp wuwdpbwih pbOwpydwlp hwdw-
dwyt UUY-h uanOwnpnipjwb 35-nn hnnwéh?: Pwgh wyn, UUY-h YuOnGwnpnipe-
Jwl 22-pn hnnwéh hwiwéw)t® Qifuwynp wuwdpltwb Ywnpnn £ unbnéb) wy odwl-
nwy dwpdhbObp” Upnwpwnwunnipjwb dshowqqwiht nwuwnwpwOh y&hep swunwnt-
(Nt nEwpntd, htswbu nw wpyb, E UUY-h MwnbuwnhOh hwpgbpny hwwnniy Yndhwnth
nbwpntd (UNSCP)3, npp uwnbndéyt| b wwnbuunhbghtbph YEhuwwwydwGbtpp ht-
nwplbbGnt hwdwn:

Pwgh wyn, Gfuwynp wuwdpbwb unnbnétg UUY-h nhinnpnwywa funiip Lhpw-
Gwlny (UNOGIL)#: Ujanihtwnl uinbtnéytight hwbdbwdnnnybbp dwlnwunh wnwy
gnOynn wnwpwépp huytint, dwinwuwwht thwgnpnigntbbphg pfunn inbntynip-
ntbabtp unwbwint L nuuntdbwupptint hwdwn, L hGsp nbnh nlbbgwy Gwl Udphyw-
Jh hwpwy-wnpldniinph dhowqguihb Ywpgqudhdwyh hbwn Yuwyws: Yepngnjwihg bi-
O6ind” Ywpunpnid Gap wyb thwuwnp, np UUY-hO wlnwiwygnigintbp Ywpnn £ Yw-
ubgyb| Q{uwynp wuwdpibwih Ynnihg Ulu-h hwtdGwpwpwywlng Ywbnbwnpnip-
jwl 5-pn L 6-pn hnnwébsph hhdpnd, L nw Gwbwynid £, np dhOsk Yuwubgiwb w-
Jwnpup inywy wewinnipnibp sh Ywpnn hpwwbwglbt, hp hpwynibpbbnb ne wpwnn-
GnupnibbBpp npwtu winwd: UUY-h wyb wlhnwadp, npp wwppGpwpwp fjuwfuwnndd
UwOnOwnpnigjwip uwhdwOdwdé uygpnibpbbpp, Ywpnn £ U hwodGwpwpwywlny
Quwynn wuwdptwih Ynndhg ynwnyty Yuqdwytnwnipintbhg:

<wpy t G261, np Qjuwydnp wuwdpjbwih hwtgnnwywb hwagnpnegintbbbph th
dwul wyb £, np ypohtu Ywpnn £ Gwlk UWUN J&hep swwnwpbint Yynbypbun hwngp
thnfuwlbgb] Ulu-h0" y&rh Yuuwnwpniib wwwhnybint Gwwunwyny nyjw) wbunnepjwb
nbd hwiwwwwnwuuwb dhonglbp dGrbwpytint hwdwp:

Udbiht' 9 fuwdnn wuwdplwb Ywpnn £ hwodbwpwpwywld wnw) winwd we-
wnnipjwlp wwwhnygbint UUN y£&rh Ywunwnpnuip Yhpwetind gubyuwgwséd hwiwww-
nwufuwlb dhong, UhGsL hGwpwynp (h0h hwulb] y&rh Yuunwpdwbp: Ydhep syuwunw-
npnn wewnnpjwb wywhybsph ypw wpgbjwbp nb6ip L weblinpwht gnpéncbenepywb
nwnwnbgniip Ywpnn 60 Yuqgibp Qjuwydnp wuwdpbwh hwOdbwpwpwywoh dh
Owup, L 377 pwlwdlh hwiwdwjl, Qifuwynnp wuwdpwb ogunwagnnétg hp hwybgn-
nnteyntp’ 2hbwunwbh dnnnypnwdwpwywl <wipwwbunnigwip Unpbwywb ww-
wnbpwguihlb dshowdwnbint wrbsnigjwdp npwtu «wgnpbunp wewnipntt» whunwywyn-
pGnt hwdwp®, dhagnte wwpwbapbtph dwnwywpwndwb nbumbuwywb tdpwngn

1 St'u Certain Expenses of the United Nations, Article 17, paragraph 2, of the Charter. Advisory
Opinion. ICJ. Rep. (1962), p. 151.

2 Ski'u Certain Expenses of the United Nations, Article 17, paragraph 2, of the Charter. Advisory
Opinion. ICJ. Rep. (1962), p. 164.

3 St'u Yearbook of the United Nations, 1946-1947, pp. 294-301.

4 Sk'u Yearbook of the United Nations, 1958, p. 38.

5 Sk'u Intervention of Central People’s Government of the People’s Republic of China in Korea,
General Assembly Resolution 498 (V) of February 1951. Additional measures to be employed to
meet the aggression in Korea, General Assembly Resolution 500 (V) of May 18, 1951,
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uwhdwaGbnt yepwpbpnuw| hwodbwpwpwywb Yuwp, npb wagnbg hGswbu {ntuhuwhb
UnpGwjh, wbwbu £ 2htwunwbh ypw:

JdGpngpjwih (nyuh Geppn Ywplbnpnid Gop nhunwpytp Qfuwdnp wuwdpGwh
ynnuihg y&hrltph Ywuwnwpdwl hwnpgnid dGrGwpyynn shongbtph wpnnibwybuwnnee-
Jnibp:

Anynipyntl nLbh hwGpwiht nhjwbwghunnegjwb Gh &L, Gpp nwwnwpwbh y&hr(s-
nh sywunwpdwb hpwyhdwybtpp Gepyuywgdnid 60 Qfuwynp wuwdpbwih pbOwpy-
dwlp: Qi uwynp wuwdptwih Ynnihg pwlwébh pannibnudp hwGpwihb nhywOwgh-
wnnipjwb al k, pwOh np wyb GEpYuywglnid £ UUY wlnwdabsph nhppnpnanudp inygjug
hwngh JGpwptpuwy, L y&hep sywunwpnn wtunnegnibp, wikbiw)o hwywbwywbnee-
Jwip, ywuwnpwuwn Yihoh wetjwqlb yspwowyt, UUN y&eh Juwnwpnidp Gdwéd pw-
Gwalh pbnnibnidhg hunn:

Pwgh wjn, nGubhyuywb nGuwGynibhg, hwywbwpwn, UUD 4&eh Juwnwnp-
dw0 htwn Yuwwywé Ywpnn b wrew qu Gpywyh h2fuwbnigwb éb, pwbh np Gpp y&p-
rp swuwnwnbint hwpgp Gwpu pGowpydnid £ Qjuwynp wuwdpbwih Ynndhg, L pb-
nntayned | pwlwdl, www O6pJuywgynid Ulu pOhwpydwbp, Ul |pwgnighs pw-
Gwaélp gnyg b vwihu yghep suunwpwé wybunnpjubp, np Gpyne pwowdébbph po-
nnLodwip swwnwptine hwpgp (nupg swithnd | dGep pbipt: UyGhwyn £ Gwl, np yb-
pnbyjwp pwlwélbp uwpnn b pwnwpwlwb hhip hwinhuwbw] wy wGunnipinibbbph
ynnihg hpwywpwbwywb panyph gnpénnnipintttEph nhdtint hwdwn:

Gpp Quwydnp wuwdplbwb Gnyb hwpgh ybpwptpnw; hwonpnhy pbnnibnid
hwiwwwunwuuwl pwlwdl Ywld pwlwdédlbbn, nw hGptht Ywpnn  nhundbp npwtu
uun Jd&hrbbph Yuwunwnpdwb nbuwy, npb £ Ywpnn £ hhdp hwonhuwOw] Ywwnwp-
dwb wihpwdtwnnipjwlt wrwowgdwl hwdwn: Fwgh win, Giluwynn wuwdpGwh
pwlwadlp Ywpnn £ nidbnuglbp &0onidp y&hep sywwnwpnn wewnnipjwb Ypw', np-
wtugh w)b wuwnwnph hp dhowgawiht wywnpwwynpnigintbbbpp nwwnwpwbh y&rh
hwiwaw(:

Ubnitwidtow)opy, Ywplnp £ Gywwh nlbGowg, np pwlwébh wprynibwybunnip-
JniOp pUbwnwuwnwpwn nhunwpytihu wdka has wybpwb | npwywh sk, nppwl Ywpnn
E pdwi, pwlGh np wyu pwlwdlh wgnbgnipjwl pwgwuwlwb dwuh jwy ophbwy GO U-
dGphywih Uhwgw| Lwhw(gbtph Ynnihg Lhywpwgniwih gnpénd UUN J&hep Yw-
wnwnbnig yuwlfuwinwéywé hpwdwnybip L npwb hwonpnwé nidh Yyhpwrenidp Lh-
Ywpwagniwh nGy, Gepwrjw) Uu-h dwfunnnuip’ Ywunwnbint hp hhdbwywl ywpunw-
ywlbnipynibp, npb £ J&rh uunwpdwb wwwhnynudp:

JbpnOjw) dwiunnniip wwjdwbwynpqwé | Gpwlny, np Ulu dounnuywb wlnwo-
GGpp dhwywpshp s60 Yuwuwnwpdwl JGpwptpnw hptbg npnnudbbph  hwpgnid:
{Gwinbwpwn, Uhwgjw| LwhwOqbbphb skp Yunpbh wwpunwynpbglb) Yuwnwnpb UUN
dzhep dhwyb wyb wwwndwend, np Gjuwynp wuwdpbwl hwjwuwpwwtu sywpn-
nwgwy wpnyntbwytbwn gnpénnnipntbbtp dGrbwnpyt] wwpunwynpbgltint Uhwgjw
LwhwOqlbpht Ywuwnwnbp hpt Ywlnbwnpnipjwdp uwhiwOywdé dhowqquihl wwn-
wnwynpnpyntbbepp:

Wuwhunyd Qi juwdnn wuwdpbwh wprynibwydbunnipjwb Enggnibp yGpwptpned
E bp gnpéwrenypltphlt L pwOwdlEpnb, npnGg hhdwb ypw wyb wpnn t hhdlb) o-
dwlnwy dwndhbben Owywuwnbiny hGunwpbtnigntbbeph wogywgdwbp: Yhunnpnw-
Ywi L yepwhuynnwywb gnpénibbnegjwb Yndhinkaenb nt hwbdbwdnnnylbpp oGSw-

https://documents.un.org/doc/resolution/gen/nr0/744/47/pdf/nr074447 .pdf?token=6LO9briWpmF
pFJGox9&fe=true, 11.11.2024

" Sk'u S. M. Schwebel. The Effectiveness of International Decisions: Papers of a Conference of
the American Society of International Law and the Proceedings of the Conference, Leyden,
1971, pp. 57-65.


https://documents.un.org/doc/resolution/gen/nr0/744/47/pdf/nr074447.pdf?token=6LO9briWpmFpFJGox9&fe=true
https://documents.un.org/doc/resolution/gen/nr0/744/47/pdf/nr074447.pdf?token=6LO9briWpmFpFJGox9&fe=true
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wtu wiugwé 60 pwhwagnpghr wewnngntbbeph hwiwdwjbnipnibhg, L hEbg wyn dw-
uh0 £ wuynud «Npn dwiuubph yepwptpjwp» UUY junphpnuundwywb Ggpuywgnte-
Jwa' uky:

Ywulwdé syw, np Qfuwdnp wuwdpwih uwhdwlwhwy wprynibwyGunnipjwb
hGuinLwbpny opjtynhynptlt wlhpwdtwn b nwrlnd Gnp ninhbGp thGuinpb UUN
J&hrObph Juunwniwb showqquhl juwenigwwngbph wprynibwybuinnipjub pwné-
pwgiwl L wyn owwuwnwyny Onp shonglbph unbnéiwl hwdwnp, npnbp wtGwp ¢
agunOytl Uhwynpywé wagbph Ywgdwybpwnigjwb powbwyibpned, npp Ywnpnn t h-
nwywbwgyti Gwl UUY gifuwynp pwpuininwnph dhongny, pwlh np pwpunipwnntg-
Jwh gnpénnnipnLGOGph 466 dwul hpwlwbwgynid £ hkbg Gpw dhongny:

4. Qiluwynp pwnuninwph nbpp Upnwpwnwuunnigjwi dhowgqgquwiht nwunwpwh
Uy£hrGtph Yuwnwpiwb dhowqquihb Ywrenigwlwngbph hwpgnid

Uayunwbgnipjwb funphnipnp Ywpnn £ pnyjwwnnt; gwbywgwé gnpénnnipyntl,
hGswbu 0wl Yppwrb] 0h 2wpp ywwndwihongtbp” UUN y&rh Yuwuwnwpniil wwwhn-
JGint hwdwp, huy luwydnp wuwdplbwt hwiwwwunwuuwbwpwn Ywpnn £ oguw-
agnnob| gwiywgwd wy hwbdbwnpwpwywh, nph dhong Ywpnn  gwbywgwé Ynniha
wwpuwynpbglt) Yuwunwpt, UUN y&hep: Wonuwdtowyohy, Qfuwydnp pwpuniniqwpp
Lu upnn t uuwnwptg, UWUND J&eh Juunwpnodt wwwhnygGine ywpunwywbnegnibp’
hhdp plnnibGiny dhowqquiht wwpunwynpnipintGOGph dwuny hp «pwph wewjntp-
jntbGenph» gnpéwenyep, npp Ywpnn £ hpwywbwgyb] ywd UUY-h npLt dwpabh
pnyinynipjwdp, wd helg Qiluwynp pwpuininuph GwjuwdbrOnipjwdp: Wu nbw-
pnid Qjfuwynp pwpunninwpp hwinbu £ quihu npwtu optlpny uwhdwiywé wwp-
nwynpnipntbbbph Yuwuwnwpdwbp hwpywnpGint (hwgnpnepyntbbtpny odinwé ywp-
swywb dwpibh nGEYwywn:

Qfuwdnp pwpuininwph ybpp Gzwd gnpdwenypep, pun tnugjwl, Yuptih |
pUnipwanb]” npwbtu yt&Gph Yuwpgwynpdwb Ywenigwywnpg hpdp pnnibbing 1899
L 1907 pywlywllbtph <wwquwjh Ynbytaghwbbph hwiwwwuwnwufuwb npnypltnp, n-
pnOg hwdwdwyt dhosk gtlphl nhdbp wbwnipintblGpp wbwnp £ nhika, nppw
hwlgwdiwbOpltpp pnyp GG twihu, pwph dwewneNLG0Bph, hGswbu Gwl d6Y Ywd
gh pwbh pwpGwd wnbpnegintbbtph dhebnpnnigjwb hGuinhunnunbbphb, L np pwpt-
Ywd wntbpnigintbbtpp phpbbg GwjuwdbrOnigjwip Ywpnn G0 wwpwdwnpb, pwph dw-
rwjnipNLb06p Ywd dhelnpnnipntd wlgqwd rwgdwlwb gnpénnnipintGbtph plpwg-
pnid?: Uwywys YwonGwnpnigniGp stp Gwfuwunbunid yGpngpwih weGsnipjudp
npnyp, pwg L Uwl dpwbghuynh hwdwdnnnyp, L Gwuwwwwnpwunwywbd hwbd-
Gwdnnnyp wwppbp hhdptpny Gopwnpnud £ho, np UUY gfuwdnn pwpuninwpp
wtuwp t Yuplnp nbp Yuunwph UUY wlnwd wybunneentbbepht yGpwptpnn hwngt-
pnid: Wontwdbbwohy, Gpwbp hwiwdwjonigjwb s60 YL, wyb hwpgnid, pE hbs wu-
inhAwbh L nppwl Ywplnp b wl nbpp, npp Gw wbwp £ unw0doh®: Lawh hpwyp-
fwy wpntl Owfuwwnbudb) L hwyyh Ep wetyb UUY Owfuwwwunpwuinwywb hwbé-
OGwdnnnyh 1945 pdwywbh qbYynigned, npned wuynid Ep hGnlywip. «Qjfuwynp pwp-
nninwpp wpnn £t uwplnp nGp nlbGGwp npwbu dholnpn L ny wwunnOGwwb
funphpnwuwnt 2w Ywrwywpnignitbbeph hwdwn, L, wOwuywé, dwiwlbwy we

1 St'u International Court of Justice, Report, 1962, p. 165, http://www.icj-cij.org/docket/files/49/
5259.pdf, 11.11.2024

2 Sku Article 9 of both 1899 and 1907, Hague Conventions, https:/guide-humanitarian-
law.org/content/article/3/the-hague-conventions-of-1899-and-1907/, 11.11.2024

8 St'u L. Cordenkar. The UN Secretary General and the Maintenance of Peace, Columbia
University Press, 1987, p. 120.


http://www.icj-cij.org/docket/files/49/%205259.pdf
http://www.icj-cij.org/docket/files/49/%205259.pdf
https://guide-humanitarian-law.org/content/article/3/the-hague-conventions-of-1899-and-1907/
https://guide-humanitarian-law.org/content/article/3/the-hague-conventions-of-1899-and-1907/
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dwdiwlwy Gpwb Ynhdko»': UYGha, YwlnGwnpnipjwb 99-pn hnnywdéh hwidwdw)l
Gpwl npdb) £ dshwOgwiwyl hwunney thwgnpneenil, dwulwynpwwbu Gw hpwyw-
unt t UGJunwbgnipjwb funphpnh niwnpnipjwbp GepYuwywglb, gwilwgwé hwng (L
ns dhwjl gwlywgwsé Y& Ywa hpwyhdwy), npp, hp Ywpdhpnd, Ywpnn £ uywrelw)
dhowqquwjhl fuwnwnnipjwlt nt waywnwbgnipjwbp: UahGwp b Ywbuwwnbub), pb
hoswtu Yyphpwreyh wju hnnwoép UUN J&eh Yuuwnwpdwl wwwhnydwb hwpgniy,
pwjg w)b ywwnwupuwbwwnynipnitap, npp Gw nbnd £ giluwdnp pwpunininwph ypw,
OpwOhg YwwhwOoh pwnwpwywl nwwnnnipjwl, thwuwnbph opjtYwnhy hwdwn-
pnipjwl L pwpbun&nipjwb pwnpdnwagntyo npwybtph npulinpnid:

«Pwpnh dwrwjnipintbbbp» Ggpnypp Ywpnn t nhunwpydbp npwbu £Yynib gnpédhp,
pwOh np wjb nGuwywOnptl Ywpnn £ Owlwybp «phs» Jud «wuwny, pEplu hpwyw-
Gnud Qquwynp pwpuininuph pwph dwewynigjnt0bGph pGnypb nu 2pewlwyp 60
ywpnn hunnwy uwhdwbyb: WU y&hrteph Yuunwpiwb wwwhnynidp wewp £ |hG0h
UulYy gifuwynp pwpuintnwph wwpunwywlnipynibp, win huy wwuwngweny tf Gpw nb-
np gnnpéh htunnwuwnwywb thnih Gwwndwde sh Yupnn wownbudbi: Ujaniwdkowhy,
wtwp t hwuywlw], np henhOwyobph 066 dwup, npnGp nwunwilwuppbp GO UUN
J£hrltpp, npwlg sywunwpnuip L uunwpdwb pwpnnipjwb hbn yuwywé ubnhp-
GGpp, hwyyh s60 wetb] wju hwpgh websnipjwdp Qluwynn pwpuninwph puinwpw-
Ywb gnpdwenyplEnG nu h2fuwbnipynibp: Ntunhl wOohpwdtw £ UUN y&hrbGph Yuw-
nwniwb gnpéplpwgnid gijuwynp pwpuininwinh nbpp pwdwlb] Gpbp wewbOédhl
pwnwnpwwwpptph, npnGp GO.

1) pGnhwlnip pwnwpwywb gnpéwenyp hwdwdw)t UUU-h Jubnbwnpnipjw
98-nn L 99-pn hnnyuwébbph,

2) y&reh sywunwniwb hwpgh y6pwpebpw; nwuwnwpwoh junphpnuwunywywb bg-
pwywgnipjwb hwnpgiwb hGwpwynp nbpp,

3) Quuwynn pwpwininwinh ntipp Qiuwynp pwpwininwnh hwywunwndwagnpwihb
$nlnh 2powlwybEpnid, nph thwy Gwywwnwyb b wohpwdtunnipjwb nbwpnid oqlt
wyn wEwnipyntGOGphta UUN dhongny yt&Gph (ntédwl hwpgnd:

5. Bqpwywgnignil

B106inY 94-pn hnnywdéh 2-pn dwuh dLwybpwnudlbphg sh Ywnpbih wonky, np
dhwjt UUY UGunwGgnipjwb funphnipnl £ odnjwdé dhowqquihlt nwwnwpwh
J&hrt h Yuwuwwp wébint pwgwrehy thwgnpnigntbbtpny: NYw wwjdwlwynpywé L
Gpwny, np nwunwnpwOh npnpnudp slwwnwnbp ipso facto hwywuwpbgynid £ UUY
YwlnOwnpnipjwl fjuwfundwlp: Pwgh wyn, y6&h wyb ynndp, npp gnbnd £, np Nw-
wnwnwbh J&hep sh yuwwwnpynid, Ywpnn b Gl nhdb YUY Qfluwynn wuwdpGuwhl
YwlnOwnpnipjwb 10, 11, 14, 22 L 35 hnnwélbph hwdwdw)l, haswtu OGwb hhdp
plnnibtiny 377 pwlwdélp, npp dhowqquyht hpwydniGph nnyuphbnud hwyinbh £ np-
wtu «Uhwulnigintd hwOntb fuwnwnnipjwl pwlwdby:? Nunpl, UUY-h YubnGwn-
pnigjwlt  hwiwdéw)b dhowqquihld nwunwpwoh y&hep Ywuwnwnpbint Gwwunwyny
A juwynp wuwiplbwbd Ywpnn b unbnét] odwlnwy dwnihl, Gt nw wihpwdt)-
wnnpntl | ungup hwunwywb hwiquiwbpbbph hwdwwnGpunnd Uuwdpbwh w-
GniGhg wyn Y&pw gnpétint hwdwn: Wu plpwgwywpgh wpnnibwybunnienibp, uw-
Ywyh, GepYwywgynid b pwgwuwywb (nyup Geppn, pwGh np hwpg b wewowlnid
wnprynp nwwnwlwb yndhuinbh unbnéiwl nGwpenid wid Yybpwlwih Upnwpuwnw-
nnpwb dhowqquihl nwunwpwbh hwgnpnipntGbGpp: Gpypnpn, pwbh np Qluw-

T Sk'u Lnyl inbnnLy:
28kL'u O. Schacter “The Enforcement of International Judicial and Arbitral Decision” 54 AJIL,
1960, pp 1-24.
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ynp wuwipbwh pwlwdédlbpp nhunwpyynid 60 npwbu hwbtdbwpwpwywaatn, Yuw-
nGih £ wont, np «Uhwubnegyntd hwOnit juwnwn YupgwynpdwOy GwjuwdtrOnte-
Jwl 2powlwybtpnid 00wl hwOdbwpwpwywbbtpp Ywpnn G0 wjbpwb hwdnghs [h-
O6[, np wwuwnwuuwbnn wbwnnegntbp npwbp Ywwnwnh: Pwgh win UUY-h gifluwygnp
pwpuninwpp Lu wywpunwynp b wwywhngbp nwunwyd&rh Juunwnnedp hwdwéw)
Uuy ywbnGwnpnigwb 98-pn L 99-pn hnnwdéltph: dbpohGu  hpwywunt
UoJunwOgnipjwl funphpnh nuzwnpnipjwlp 0GpYuwywglb; gwbywgwd hwpg, npp, hp
ywnpshpny, Ywpnn £ uwwrelw] dhowqquihb fuwnwnnipjwaba nt woywnwbgnipjwbn:
Quuwynp pwpuininwph nbpp swtwp £ wbnbuyh, Gpp funupp YGpwpetpnud tdh-
owqquhb hpwyntGpny y2hrltph YwuwnwpdwOp, hGsp Gepwencd £ Owb Upnwpwnw-
nnipwlb thowqquwiht nwwnwpwOh Ynnihg ptbynn gnpébph wrbsnipjwdp y&hrit-
np:

MEXOYHAPOOHLIE MEXAHWU3MbI UCMNOJIHEHUA
PELLEHUAN MEXXQYHAPOHOIO CYOA

Posa ApakensiH

AcnnpaHT Kagbespa eBponevickoro u MexxayHapogHoro ripasa Ely,
araqelyan.roza@ysu.am,

ORCID - 0009-0006-1373-6393

AbcTpakT. ABTOpUTET M KOMMeTeHuusa MexayHapogHoro cyaa B nocregHue rogbl
cTanM npeaMeTOM Cepbes3HblX [OWUCKYCCUIM, B 4acTHOCTM, 00 3dhdeKkTUBHOCTU
nocriegHero B obecnevYeHurM WCMOSIHEHUST CBOMX pelweHnin. OTCyTCTBME YEeTKUX
MEXaHN3MOB MNPUHYANTENBHOMO WCMNOSHEHUS pewleHnin MexayHapogHoro cyna
NPUBESO K KPU3NCY B UX UCMOMHEHWMN.

MpyvHMMas BO BHMMaHMe BbILLEN3NOXEHHOE, Lenbio AaHHOW paboTbl aBnseTcs
nuccrnegoBsaHue MeXayHapOoaHbIX MEXaHN3MOB NCMNOMHEHNs peLueHun
MexayHapoOHOro cyda, B paMKax KOTOpbIX CUCTEMATUYECKM aHanuMsmMpoBarnachb
ctratbad 94 YcraBa OpraHusauumn OObeauHeHHbIX Hauun, a Takke KoMMneTeHuus
eHepanbHOM Accambriem M reHepanbHOro cekpetapsi B OTHOLUEHUW WUCMOSTHEHWUSA
peLLeHnn B Ka4eCcTBe anbTepHaTUBHbIX MeXOYHapoaHbIX MEXaHU3MOB:

Bo3moXHO, MeXayHapOaHbIN MeXaHn3m MCMNOSTHEHUS peLeHnn
MexayHapoaHoro cyaa npegycmotpeH ctatbent 94 Yctasa OOH, ogHako, ncxogsa ms
dOpMYNMPOBOK YKasaHHOW cTaTbW, Henb3s yTBepXaatb, 4To Tonbko CoBeT
BesonacHoct OOH HageneH MCKNIOYUTENBHBIMU MOSIHOMOYUAMM MO NPUBELEHUIO B
ucnonHeHne peuweHua MexayHapogHoro cypa. CornacHo Ycrtay OOH, B uensx
ucnonHeHns peweHus MexgyHapogHoro cyda [eHepanbHas Accambnes moxet
co3faBaTb BCNOMOraTesibHbIN OpraH, a Takke NpMHMMaTh Pe3onioLnn, HanpaBneHHbIe
Ha BbiMnonHeHve peweHn MexgyHapogHoro Cypa. Kpome TOro, reHepanbHbiv
cekpetapb OOH Takxke 0683aH obecneynTb UCMONHEHME NMPUroBOpa B COOTBETCTBUM
co ctatbsamun 98 n 99 YcraBa OOH. NocneaHuii ynonHOMOYEH JOBOAUTL A0 CBEAEHUS
CoBeTta besonacHocTu ntobble BOMPOChI, KOTOPbIE, MO €r0 MHEHMWIO, MOTYT YrpoXaTb
MeXxayHapogHoMy Mupy 1 6e3onacHocTu. Ponb reHeparsnbHOro cekpetaps He cnegyet
ynyckaTb U3 BUay, korga pedb naet ob ucnonHeHnn pelennii MexayHapogHoro cyga.

KrioueBble cnoea - MexgyHapoaHsivi cyg; Coser besonacHoctu; [eHeparibHas
Accambrnies; Ycras OOH, peluerne; reHeparbHbivi cexkperaps OOH, ANCKDEeLNOHHbIe
MOSTHOMOYHS.
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Abstarct. The authority and competence of the International Court of Justice has
been the subject of considerable debate in recent years, in particular on the
effectiveness of the Court in enforcing its judgements. The lack of clear mechanisms
for enforcing the judgements of the International Court of Justice has led to a crisis in
their enforcement.

Taking into account the above, the aim of this article is to investigate the
international enforcement mechanisms of the International Court of Justice, through
which comprehencively have been analysed Article 94 of the United Nations Charter,
as well as the competence of the General Assembly and the Secretary-General with
regard to enforcement as alternative international mechanisms.

Perhaps an international mechanism for the enforcement of ICJ judgements is
provided for in Article 94 of the UN Charter, but based on the wording of the said
Article, it cannot be argued that only the UN Security Council has the exclusive power
to enforce an ICJ judgement. According to the UN Charter, in order to enforce the
judgement of the International Court of Justice, the General Assembly may establish a
subsidiary body, as well as adopt resolutions aimed at implementing the judgements
of the International Court of Justice. In addition, the UN Secretary General is also
obliged to enforce the judgement under Articles 98 and 99 of the UN Charter. The
latter is authorised to bring to the attention of the Security Council any matter which, in
his opinion, may threaten international peace and security. The role of the secretary-
general should not be overlooked when it comes to the enforcement of judgements of
the International Court of Justice.

Key words - /nternational Court of Justice; Security Council; General Assembly;
UN Charter; judgement; UN Secretary-General; discretionary powers.
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